Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


SELECTION 


or 


LEADING   CASES, 


OH 


VARIOUS  BRANCHES  OF  THE  LAW: 


m\\^  ^M 


BT 


JOHN  WILLIAM  SMITH,  ESQ. 


AMERICAN  EDIT0B8, 

J.  I.  CLARK  HARE  AND  H.  B.  WALLACE, 


BT 

KEATING  AND  WILLES,  ESQRS. 


WITH  ADDITIONAL  NOTES,  AND  RErBBEKOBS  TO  AMBBICAN  OBCIBIONS, 

BT 

J.  L  CLARK  HARE  AND  J.  W.  WALLACE. 

IN  TWO  VOLUMES. 

VOL.  n. 


PHILADELPHIA: 

T.  &   J.   W.    JOHNSON, 

LAW    B00K8ELLEES    AND   PUBLISHERS, 

No.    191   OHKSTNUT    STREET. 

1855. 


1 


Entered  according  to  Act  of  (Congress,  in  the  year  1844,  by 

JOHN   S.   LITTBLL, 
In  the  Clerk's  Office  of  the  District  Gonrt  for  the  Eastern  District  of  PennsjlTania. 


Entered  according  to  the  Act  of  Congress,  in  the  year  1847,  by 

T.   ft  J.  W.  JOHNSON, 
In  the  Clerk's  Office  of  the  District  Conrt,  for  the  Eastern  District  of  Pennsylyania. 


Entered  according  to  the  act  of  Congress,  in  the  year  1852,  by 

J.  I.   CLARE  HARE,  and  H.  B.  WALLACE, 

In  the  Clerk's  Office  of  the  District  Court,  for  the  Eastern  District  of  Pennsylvania. 


Entered  according  to  the  Act  of  Congress,  in  the  year  1855,  by 

J.   L   CLARK  HARE  and  J.  W.  WALLACE, 

In  the  Clerk's  Office  of  the  District  Court,  for  the  Eastern  District  of  Pennsylvania. 


350654 


KrfK  -A.^H^ALypN. 


LIST  OF  CASES  REPORTED 


IN  VOLUME  SECOND. 


The  pages  referred  to,  are  those  between  brackets  [  ]. 


Addison  y.  Gandasequi, 

Baaerman  y.  Radenius, 

Bent  y.  Baker, 

Bickerdike  y.  BoUman, 

Clayton  y.  Blakey, 

Gutter  y.  Powell,    . 

Doe  d.  Christmas  y.  Oliyer, 

Doe  d.  Rigge  y.  Bell, 

Doyaston  y.  Payne, 

Elwes  y.  Mawe, 

Oeorge  y.  Clagett, 

GodsaU  y.  Boldero, 

Higham  y.  Ridgway, 

Horn  y.  Baker, 

Haghes  y.  Cornelias, 

J' Anson  y.  Stuart, 

Kingston  (Daohess  of),  her  ease, 

Manby  y.  Soott, 

Marriott  y.  Hampton, 

Merry  weather  y.  Nizan, 

Montague  y.  Benedict, 

Nepean  y.  Doe, 

Pasley  y.  Freeman, 

Paterson  y.  Gandasequi, 

Roe  y.  Tranmarr, 


205 

228 

39 

22 

74 

1 

417 

72 

90 

99 

77 

157 

183 

122 

434 

30 

424 

245 

237 

297 

273 

308 

55 

198 

288 


iy  LIST  OF  GASES  REPORTED. 

Bose  y.  Hart^          ....  172 

Beaton  v.  Benediot^            ....  279 
Smith  y.  Hodson,    .                                         .                     .81 

Taylor  d.  Atkyns  y.  Horde,  324 

Thomson  y.  Dayenport,  212 

Treyiyan  y.  Lawrence,       ....  435 

Vicars  y.  Wilcocks,                                           .                     .  300 

Wain  y.  Warlters,             ....  147 


INDEX 


TO 


THE  NAMES  OF  CASES  CITED 


IN  VOLUME  SECOND. 


The  pages  referred  to  are  those  between  brackets  [  ]. 


Abrahams  v.  Bann,  41,  42 

Absor  y.  French,  95 

Addison  y.  Gandaseaui,  79,  216,  218 

Alcome  y.  Westbrooke,  9 

Alder  y.  Keighley,  88,  89 

Aldis  y.  Chapman,  285 

Alexander  y.  Barker,  226. 

y.  Gardener,  10 

AUason  y.  Stark,  445,  446 
Allen  y.  Cameron,  17 

y.  Dundas,  446 

y.  MTherson,  446 

y.  Melett,  236 

AUport  y.  Nutt^  298,  299 
Alsager  y.  Currie,  181,  182 
Amor  y.  Fearon,  19,  20 
Anderson  y.  Edie,  169 

y.  Weston,  197 

Andr^  y.  Fletcher,  298 

Anscomb  y.  Shore,  52 

Anson  y.  Smart,  94 

Anthony  y.  Haneys  and  Harding,  14 

Appleby  y.  Dodds,  2 

Arbonin  y.  Tritton,  181 

Archardy.  Horner,  20,  21 

Arlington  y.  Merricke,  37 

Armani  y.  Castriqne,  459,  460. 

Armstrong  y.  Norton,  445 

Amott  y.  Kedfem,  446 

Arton  y.  Booth,  235 

Ashby  y.  White,  70 

Ashley  y.  Harrison,  303 

Ashmole  y.  Wainwright,  240 

Aslin  y.  Parkin,  88 

Atkins  y.  Curwood,  283,  284 

y.  Smith,  10 


Atkinson  y.  Elliott,  87, 180 

y.  Maling,  146 

Atlee  y.  Backhouse,  240 
Atto  y.  Hemming s,  294 
AttomeyGeneralv.  Chelsea  W.  W.,  295 

V.  Flint,  412  a 

y.  King,  438  a,  440 

y.  Persse,  416  a,  416  d 

Atwaters  y.  Birt,  293 
Austin  y.  Culpepper,  34 

Bailey  y.  Wilson,  42 
Baillie  y.  Kell,  17,  18 
Baker  y.  Greenhill,  97,  98 

V.  Tyrwhitt,  62 

Ball  y.  Cullimore,  76 
Ballard  y.  Harrison,  95 
Baring  y.  Clagett,  448,  452,  453 

y.  Corrie,  79 

Barker  y.  Richardson,  235 
Barley  y.  Walford,  71  b 
Barlow  v.  Vowell,  43 
Barraclouffh  y.  Johnston,  95 
Barret  y.  Booty,  286 

y.  Kemp,  94 

Barrs  y.  Jackson,  447  a,  459, 460 
Barry  y.  Bebbington,  186,  187 
Bartfey  y.  Griffin,  280 
Bastaple  y.  Poole,  79 
Basten  y.  Butter,  14 
Batchelor  y.  Middleton,  409 
Bath  y.  Montague,  51 
Bauerman  y.  Kadenius,  227 
Baxter  y.  Taylor,  95 
Bayley  y.  Merrel,  59,  60,  66 
y.  Morley,  78 


VI 


OASES  CITBD  IN  VOL.  U. 


Beale  y.  Saunders,  73 

Bean  v.  Barnell,  130 

Beaseley  v.  Beaseley,  455 

Beckv.  Rebow,  103,  110, 117, 119,  120 

Beckett  v.  Bradley,  457,  458 

Beckham  y.  Drake,  226,  227 

V.  Knight,  226,  227 

Becquet  y.  McCarthy,  449,  450 
Beeman  y.  Duck,  459 
Beer  y.  WiUiama,  459/ 
Behrens  v.  Sieveking,  447  (2,  451 
Belcher  v.  Lloyd,  181 

V.  Mills,  239 

Belfoar  y.  Weston,  5 
Bell  y.  Gardiner,  243,  244 
Benjamin  y.  Portens,  48 
Bennett  y.  Francis,  280,  282 
Bent  y.  Baker,  50,  51 
Bentley  y.  Griffin,  284 
Bernard!  y.  Mottenx,  451, 452 
Berrey  y.  Lindley,  72,  73 
Bettefey  y.  Reed,  459,  460 
Bickerdike  y.  BoUman,  28,  29 
Biddle  y.  Leyy,  223,  225 
Bigm  y.  Lawrence,  230,  233 
Bilbie  y.  Lomley,  241 
Billon  y.  Hyde,  88 
Birch  y.  Wright,  88 
Bird  y.  Appleton,  448,  452 

y.  Boulter,  227, 256 

Birkmyr  y.  Darnell,  155 

Bise  y.  Dickason,  244 

Blackburne  y.  Scholes,  79,  227,  282 

Blackham's  Case,  446,  447 

Blades  y.  Free,  283 

Blakemore  y.  Glamorganshire    Canal 

Company,  442 
Bolton  y.  Gladstone,  448,  451 
Bonner  y.  Wilkinson,  456 
Boorman  y.  Brown,  52 
Bottomley  y.  Brook,  227,  229 
Boucher  y.  Lawson,  450,  454 
Bouchier  y.  Taylor,  447  a 
Bonlton  y.  Prentice,  285 
Bousfield  y.  Barnes,  171 
Bowman  y.  Rostron,  445,  446,  457 

y.  Taylor,  456,  457 

y.  Willis,  53,  54 

Bowse  y.  Cunningham,  437 
Boyd  y.  Lett,  10,  11 

y.  Manffles,  236 

Boydell  y.  Ifitcmichael,  145 
Boyle  y.  Shepherd,  180 
Boyman  y.  Gutch,  236 
Boyson  y.  Gibson,  147,  148 
Bracey  y.  Carter,  14, 16 
Bradshaw  y.  Bradshaw,  244 
Braine  y.  Fortune,  48 
Braithwaite  y.  Hitchcock,  76 
Bramah  y.  Abingdon,  (Lord),  201 
Bramston  y.  Robins,  242 


Brayne  y.  Cooper,  38 

Bredon's  Case,  294 

Brewer  y.  Sparrow,  89 

Bringloe  y.  Goodson,  437 

Brisbane  y.  Dacres,  240,  241,  242,  243 

Bristowe  y.  Fairclou^h,  444 

British  Museum  y.  Fmnis,  95 

Brittain  y.  Kinnard,  438 

Broad  y.  Thomas,  13 

Bromley  y.  Holland,  242 

Brook  y.  Biggs,  459 

Brown  y.  CoA  (Bishop  of),  409 

y.  MacKinally,  238,  239 

y.  Quilter,  5 

Browne  y.  Dayis,  14 

Browningv.  Morris,  298 

Bruce  y.  Wait,  448 

Brydges  y.  Chandos  (Duke  of),  186 

Bryson  y.  WylUe,  132,  138 

Buchanan  y.  Findlay,  88,  89 

y.  Rucker,  448,  449 

Buckland  y.  Butterfield,  116,  117,  118 
BuUen  y.  Mitchell,  195 
Bullock  y.  Dommitt,  6 
Bunting's  Case,  446,  447 
Burgess  y.  Beaumont,  37,  38 

y.  Cuthill,  52,  53 

Burn  y.  Morris,  89 

y.  Richardson,  469  h 

Burrell  y.  Egremont  (Lord),  410, 411 
Burroughs  y.  M'Creight,  403,  412  a 
Burrows  y.  Jemimo,  450 
Burton  y.  Barclay  and  Perkins,  294 
Butler  y.  Cook,  52 

Cadayal  (the  Duke  of),  y.  Collins,  238, 

240 
Callander  y.  Dittrich,  451 
Callo  y.  Brouncker,  20 
Calyert  y.  Boyill,  452 

y.  Canterbury  (Archbishop  of), 

188 
Campbell  y.  Fleming,  87,  88 

y.  Jones,  10 

Carlisle  y.  Eady.  52 
Carpenter  y.  Baker,  447  d,  457 

y.  Buller,  467 

Carpenters'  Company  y.  Hayward,  52 
Carr  y.  Hinchdiffe.  79,  227 
Carslake  y.  Mapledoram,  38 
Carter  y.  Flower,  28,  29 

y.  Pearse,  42,  51 

Cash  y.  Toung,  82 
Cayan  y.  Stewart,  448 
Caye  y.  Caye,  103,  120 
Chadwick  y.  croadwood,  408  a 
Chandelor  y.  Lopus,  70 
Chandler  y.  Greayes,  7 
Chanter  y.  Leese,  10 
Chapel  y.  Hickes,  17, 18 
Chapman  y.  Dalton,  294 


OASBS  OITBD  IN  VOL.  n. 


VU 


Chapman  y.  Derby,  179, 182. 

^.  Towner,  76 

Cbaritj  Y.  Merreyweather,  95 
Chase  y.  Weatmore,  173 
Chatfield  y.  Paxton,  241,  243 
Cheltenham  Railway  y.  Daniell,  459, 

460 
Chester  y.  Willan,  294,  296 
Child  Y.  Hardyman,  287 
Christie  y.  Secretan,  451 
Claridge  y.  Dalton,  28,  29 

Y.  M*Kenzie,  458  6,  459 

Claric  Y.  Birthing,  170 
Clarke  y.  Balwer,  113,  114 

Y.  Crownshaw,  145 

Y.  Taylor,  38 

Clarkson  y.  Lawson,  38 
Clayton  y.  Blakey,  75 
CleYe  Y.  Powell,  443 
CUfibrd  Y.  Benton,  282,  283 

Y.  Layton,  283,  286 

Clinton  y.  Cholmondeley,  295 

Close  Y.  Phipps.  244 

Clntterback  y.  Coffin,  8,  9 

Coates  Y.  Lewis,  79,  227 

Cobden  y.  Kendrick,  240 

Ooggs  Y.  Barnard,  65,  68 

Cole  Y.  Green,  438 

ColegraYe  y.  Dias  Santos,  117, 118, 120 

Coles  Y.  Bank  of  England,  460 

Y.  Trecothick,  156 

Collins  Y.  Blantem,  298 

Y.  Forbes,  132 

— ^—  Y.  G Wynne,  51 

Y.  Jones,  181 

Y.  Price,  20 

CoUinden  y.  Dittrich,  451 
Colson  Y.  Welch,  88,  89 
Combes  y.  €hreen.  9,  10 
Commissioners  Gnaritable  Donations  y. 

Wybrants,  412  a,  416  d 
Cook  Y.  Caldecotty  80,  82 

Y.  Gerrard,  294 

Y.  Green,  94 

Y.  Hnmphrey,  101,  119 
Cooke  T.  Mnnstone,  9 

T.  Shel^  439 

Coombes  y.  Beanmont,  145 
Cooper  Y.  Blandy,  459 

Y.  Lawson,  38 

Copeman  y.  Gallant,  132, 138 
Corbet  y.  Brown,  79 
Comey  y.  Da  Costa,  29 
Comfoot  Y.  Fowke,  71 
Cory  Y.  Scott,  29 
Cotton  Y.  Thnrland,  299 
Cooltman  y.  Senhoose,  292 
Cowan  Y.  Braidwood,  449 
Cox  Y.  Benty  75 

—  Y.  Cannon,  459,  460 

—  Y.  Fenn,  83,  176 


Cox  Y.  Joseph,  37 

—  Y.  Parry,  163 

Craib  and  Wife  y.  D'Aeth,  Bart,  235 

Creach  y.  Wilmot,  416  b 

Creagh  y.  Blood,  459  d 

Creevy  y.  Bowman,  52 

Grosser  y.  Gardiner,  62 

Crossing  y.  Scudamore,  290,  292 

Crowley  y.  Swindles,  283 

Gndlip  Y.  Bundle,  76 

Calley  y.  Doe  d.  Taylerson,  402,  403, 

412 
CnUing  Y.  Tnfnal,  102,  107,  112,  114, 

116 
CummingY.  Cokmbine,  21 
Curtis  Y.  Hannay,  15 
Cutler  Y.  Southern,  37 
Cutter  Y.  Powell,  11, 13,  239 

Da  Costa  y.  Villa  Real,  446,  447 
Dalgleish  y.  Hodson,  452,  453 
Dalton  Y.  Whittem,  113,  114 
Dangerfield  y.  Thomas,  236 
Darby,  (Lord,)  y.  Asquith,  109 

Y.  Smith,  133,  135,  138 

Darcy,  (Lord,)  y.  Askwith,  101 
Darlington  y.  Pritchard,  458 
DaYies  y.  Lowndes,  400,  401 

Y.  Pearce,  196 

DaYis  Y.  Clarke,  222,  223 
Dean  y.  Allalley,  104,  106, 112 

and  Chapter  of  Ely  y.  Caldecott, 

195 

Y.  James,  146 

Dearden  y.  EYans,  115 
De  Mautort  y.  Sanders,  226 
De  Medina  y.  GroYe,  240 
Denew  y.  DaYerell,  14 
Denne  y.  Knott,  244 
Dennis  y.  Morrice,  29 
De  Souza  y.  Ewer,  452 
DoYas  Y.  Yenables,  82 
Dew  Y.  Parsons,  243 
Dicken  y.  Neale,  15 
Dickson  y.  Cass,  179 
Digby  Y.  Fitzherbert,  91 
Dimes  y.  Grand  Junction  Canal  Com- 
pany, 445 
Diplock  Y.  Blackbume,  21 
Dodd  Y.  Acklom,  459  b 
Doe  Y.  Amey.  7,  73 

—  Y.  Angell,  402,  407  a,  408,  409, 

412  5,  414,  415 
»-  Y.  Bamford,  53,  54 

—  Y.  Baytup,  458 

—  Y.  Beckett  407;  408 

—  Y.  Bell,  75 

—  Y.  Biggs,  295 

—  Y.  Bingham,  408  a 

—  Y.  Bircnmore,  52,  458 

—  Y.  Bold,  407  6 


VUl 


GASBS  CITED  IN  VOL.  II. 


Doe  v.  Bramston,  403,  413,  414 

—  V.  Backnell,  467 

—  y.  Budden,  469 

—  V.  Burdett,  166 

—  T.  Carew,  294,  296 

—  V.  Carter,  407  b 

—  V.  Cartwright,  196 

—  Y.  Cliamberlaine,  76 

—  V.  Cox,  76 

—  V.  Danvers,  407,  408 

—  V.  Dayies,  294 

—  y.  Dayman,  407,  408 

—  V.  Derby,  (Earl  of),  443 

—  y.  Dodd,  296 

—  y.  Edmonds,  406  b 

—  y.  Eyrington,  440 

—  y.  Fleming,  296 

—  y.  Porde,  467,  468 

—  y.  Foster,  468 

—  y.  Francis,  469 

—  V.  Fuller,  468 

—  y.  Gopsal,  408  a 

—  V.  Green,  196 

—  y.  Gregory,  398,  399,  400 

—  V.  Groves,  469,  460 

—  V.  Grubb,  398 

—  y.  Haddon,  447  e,  448 

—  y.  Harlow,  469  h 

—  V.  Hares,  466 

—  V.  Home,  466 

—  y.  Horrocks,  403 

—  y.  Huddart,  444,  446,  448 

—  y.  Jackson,  411,  412 

—  y.  Johnstone,  469  a 

—  y.  Jones,  76,  196 

—  V.  Lewis,  467 

—  V.  Lightfoot,  409,  410 

—  y.  Liversedge,  403,  404,  406 

—  y.  Lloyd,  299 

—  y.  Meyrick,  296 

—  y.  Miller,  76 

—  y.  Mills,  468 

—  y.  Mizen,  468 

—  y.  Moore,  407  a 

—  y.  Moulsdale,  404,  406 

—  y.  Ozenham,  408 

—  y.  Page,  407  a 

—  y.  Pearsey,  94 

—  V.  Perkins,  398,  399 

—  y.  Pett,  401 

—  y.  Pettit,  398 

—  y.  Phillips  410,  411,  411  0,  416  a 

—  y.  Plomer,  469 

—  y.  Poole,  469  a 

—  y.  Porter.  76 

—  y.  Powell,  469 

—  V.  Roberts,  467 

—  y.  Rock,  407,  411,  412 

—  y.  Ross,  414 
— .  y.  Salkeld,  294 

—  y.  Scott,  398 


Doe  y.  Seaton,  467,  468 

—  V.  Skirrow,  468 

—  y.  Smythe,  Lady,  468 

—  V.  Stone,  467,  468 
•—  y.  Stratton,  72,  73 

—  V.  Sumner,  407,  407  a,  408,  416  b 

—  V.  Thompson,  402,  403,  406,  407 

—  V.  Turner,  406,  407 

—  y.  Tyler,  52,  64,  196 

—  V.  Vowles,  196,  196 

—  y.  Weller,  76 

—  V.  Wells,  76 

—  y.  Wiggins,  468,  469  a 

—  y.  Wilde,  62 

—  y.  Williams,  402,  409,  411 

—  y.  Wood,  76 

—  V.  Woodroofe,  406  a 

—  y.  Wright,  444,  446 
Doffherty  v.  Beezley,  411  6 
Doidge  y.  Bowers,  76 
Dolby  V.  lies,  458 

Don  v.  Lippman,  449 
Donaldson  v.  Thomson,  464 
Downes  v.  Cooper,  458  a,  469,  460 
Drew  V.  Norbury,  (Earl  of),  408  a 
Dudley,  (Lord),  v.  Ward,  (Lord),  103, 

106,110,116 
Dwyer  v.  Edie,  169, 169 
Dyer  v.  Hargrave,  69 
Dyke  y.  Aldridge,  230 

Eardley  y.  Price,  21 
Easum  y.  Cato,  180, 181 
Edmeads  v.  Newman,  181 
Edmonds  v.  Lewe,  48 
Edsall  y.  Russell.  38 
Edwards  y.  Child,  3 

y.  Farebrother,  283 

y.  McLeary,  416  6 

V.  Yowells,  286,  286 

Ellis  y.  Hamlin,  12 

Elsworth  y.  Cole.  168 

Elyis  y.  York,  (Archbishop  of),  406  b 

Elwes  y.  Mawe,  121 

Elwood  y.  Bullock,  94,  96 

Ely,  (Dean  and  Chapter),  y.  Bliss,  416  c 

,  (Dean  of),  y.  Cfash,  414, 416, 416  c 

Emet  y.  Norton,  283,  284 

Empson  y.  Soden,  116 

Esdaile  y.  Sowerby,  29 

Estcott  y.  Milward,  78 

Etherington  v.  Parrott,  276,  281,  283 

Evans  v.  Collins,  71 

Evelyn  v.  Harris,  443 

Ewers  v.  Hutton,  287 

Fair  v.  Mclver,  181 
Fairburn  y.  Eastwood,  118 
Fairtitle  v.  Gilbert,  466 
Farebrother  v.  Simmons,  227,  236 
Farnsworth  y.  Garrard,  9,  14,  18 


OASBS  CITBD  IN  VOL.  n. 


IX 


Famnt  ▼.  Thompson,  121 
Faa]kner  v.  Case,  146 
Fenner  v.  Duplock,  459 
Ferguson  v.  Mahon,  448,  449 
Ferrand  y.  Milligan,  95 
Few  T.  Backhouse,  444 
Famer  y.  Gott,  291 
Fisher  y.  Ogle,  452,  453 

y.  Samuda,  16, 17,  239 

Fisher  y.  Waltham,  169 
Fishmonger's  Co.  y.  Robertson,  10, 442, 

443 
Fitt  y.  Cassanet,  18,  19 
Fitzgerald  y.  Williams,  27,  29 
Fitsherbert  y.  Shaw,  104, 112, 114, 118 
Fleming  y.  Qoodinge,  458 
Forrester  y.  Pigoa,  46 
Forth  y.  Chapman,  294 
Foster  y.  Charles,  70 

y,  Thackery,  169 

y.  WiUon,  181 

Fowles  y.  Dinelej,  286 
Fox  y.  Waters,  437 
Francis  y.  Baker,  15 

y.  Doe,  450 

Frankland  y.  M'Gusty,  448 
FrankUn  y.  Miller,  10,  11, 18 
Freeman  y.  Cooke,  457,  458,  459,  460 
French  y.  Fenn,  83,  86,  173,  174,  176, 

177,  178,  180 
Fuller  y.  Sanders,  96 

y.  Wilson,  71 

Fulton  y.  Creagh,  408 

Fursden  y.  Clogg,  196, 197,  412  6 

Galbraith  y.  Neyille,  450 

Gale  y.  Walsh,  26 

Gallop  y.  Vowles,  193 

GaUowaj  y.  Jackson,  10 

Gandell  y.  Pontignj,  20,  21 

Gaunt  y.  Wainman,  440 

General  Steam  Nayigation  Co.  y.  Guil- 

lou,  447  e,  448,  45 1 
George  y.  GlageU,  80,  227 

V.  Pearce,  49 

Ckyers  y.  Mainwaring,  51 
Gejer  y.  Aquilar,  439 
Gibson  y.  Bell,  181,  182 
— ^—  y.  Bunco,  244 

y.  Minet,  294 

y.  Winter,  227 

Gillett  y.  Abbott,  437 
Girdlestone  y.  McGowan,  54 
Glaholm  y.  Hays,  10 
Glazebrook  y.  Wood  row,  10 
Gleadow  y.  Atkin,  194,  195, 197 
Godsall  y.  Boldero,  169,  170,  171 
Gomerj  y.  Bond,  241 
Gompertz  y.  Denton,  15 
Good  y.  Elliot,  167,  168,  169 
Goodall  y.  Dollej,  28 


Goodburne  y.  Bowman,  38 
Goodright  y.  Jones,  407 
Goodtitle  y.  Bailey,  294,  456 

V.  Chandos,  (Duke  of),  187 

y.  Herbert,  76 

V.  Milburne,  197 

y.  Petto,  290 

V.  Welford,  42,  48 

Gordon  y.  East  India  Company,  132 

y.  Martin,  9 

Gore  V.  Wright,  459  b 

GosbeU  y.  Archer,  156 

Gosling  y.  Birnie,  460 

Gk>ss  y.  Watlington,  95 

Goyier  y.  Hancock,  287 

Gower  y.  Popkin,  239 

Grainger  y.  Hill,  241 

(}rand  Surry  Canal  Company  y.  Hall, 

95 
Granger  y.  Dacre,  10, 11 
Grant  y.  Ellis,  408,  414 

y.  Gould,  447  e,  448 

Greayes  v.  Key,  437 
Green  y.  Button,  303,  304 

y.  Farmer,  173,  176 

y.  New  Biyer  Company,  48,  51, 

439 

y.  Warburton,  54 

Greggs  y.  Wells,  460 
Gregory  y.  Brunswick,  (Duke  of),  38 
Grimaldi  v.  White,  16, 17 
Grimes  y.  Boweren,  117 
Grimman  y.  Legge,  459  a 
Grindeil  y.  Godmond,  287 
Groning  y.  Mendham,  16, 17 
Groom  y.  Bradley,  54 

y.  Mealey,  181 

y.  West,  94 

Grose  y.  West,  94 
Guinness  y.  Carroll,  448,  449 
Gnlliyer  y.  Cozens,  244 
Gunnis  y.  Erhart,  140 

Hagfferston  y.  Hanbury,  294 
Hai^  y.  Jaffgar,  295,  296 
Halford  v.  Kymer,  169 
Hall  y.  Bainbridge,  10 

y.  Butler,  468,  459 

y.  Doe  d.  Surtees,  398 

V.  Odber,  448 

Hallen  y.  Runder,  114,  145 
Ham  y.  Toovey,  287 
Hamilton  y.  Mendes,  164 
Hamlet  y.  Richardson,  239 
Hammond  y.  Dufresne,  29 
Hankey  y.  Smith,  179 
Hannaford  y.  Hunn,  447  e,  448 
Hannuic  y.  Goldner,  10,  11 
Hanson  y.  Parker,  236 
Hardie  y.  Grant,  287 
Harding  y.  Ambler,  456,  457 


CASBS  CITED   IN  VOU  H. 


Harding  y.  Cobley,  62 
Harper  v.  Charlesworth,  95 

V.  Williams,  222,  223 

Harries  t.  Hooper,  457 
Harrington  y.  Uaswall,  52 
Harris  v.  Lee,  287 

V.  Lloyd,  239 

V.  Morris,  287 

Harrison  y.  Austin,  292 

V.  Hale,  285 

V.  Vallance,  227,  236 

V.  Wright,  284 

Hart,  Exp.,  244 

V.  Macnamara,  439 

Harvey  y.  Haryey,  117,  119,  120 
Haseli,  Exp.,  412,  413 
Hastelow  y.  Jackson,  299 

y.  Young,  59 

Havelock  y.  Rockwood,  449,  454 
Hawkes  y.  Bacon,  416  b 
Hawkins  y.  Whitten,  179 
Haycraft  y.  Greasy,  70,  71 
Hays  y.  Bickerstaffe,  134 
Head  y.  Baldery,  10 
Heame  y.  Turner,  54 
Hedlam  y.  Headley,  94 
Helps  y.  Hereford,  442 
Henderson  y.  Bise,  168 
Hentig  y.  Stanniforth,  298 
Herbert  y.  Piggol^  235 

y.  Tuckal,  186, 187 

Herlakenden's  Case,  109 
Hewitt  y.  Melton,  303 
Hickinbotham  y.  Leach,  38 
Higginbotham  y.  Barton,  458 
Higham  y.  Bidgway,  193,  194,  195 
HiU  y.  Kitchen,  54 

y.  Manchester  and  Salford  Water 

Works  Company,  457 

y.  Perrot,  223,  225 

y.  Smith,  88,  89 

y.  Stawell,  402  b 

Hinchcliffe  y.  Einnoul,  (Eari  of),  295 
Hindley  y.  Westmeath,  (Marquis  of), 

235 
Hitchman  y.  Walton,  120 
Hobden  y.  Raphael,  295 
Hodges  y.  Hodges,  285 
Hodgkinson  y.  Fletcher,  284,  286 
Hodson  y.  Terrill,  299 
Holder  y.  Cope,  285 
Holl  y.  Griffin,  460 
Holland  y.  Smith,  170 
HoUoway  y.  Raikes,  196 
Holmes  y.  Newlands,  412  6,  415 
Holt  y.  Brien,  284 
Hopcroft  y.  Keys,  458 
Hopetoun,  (Earl  of),  y.  Ramsey,  445, 

446 
Hore  y.  Dix,  293 
Horn  y.  Baker,  114,  121,  145 


Hombuckle  y.  Hombury,  285 

Horneyer  y.  Lushington,  452 

Horwood  y.  Heffer,  285 

Hosier  y.  Searle,  457 

Houlditch  y.  Donegal,  449 

Houliston  y.  Smith,  285 

Howard  y.  Shaw,  76 

Howden,  (Lord),  y.  Simpson,  10 

Howson  y.  Hancock,  298 

Hoyle  y.  Coupe,  51,  52 

Hunt  y.  De  Blaquiere,  283,  285,  287 

y.  Mortimer,  236 

Hyde  y.  Dallaway,  409 

Ederton  y.  Atkinson,  51 
Incorporated  Society  y.  Richards,  402, 

412  5,  416  d 
Ingram  y.  Lawson,  38,  40 
Irying  y.  Richardson,  171 
lyat  y.  Finch,  196 

Jackson  y.  Adams,  38 

y.  Allaway,  10, 11 

James  y.  Salter,  401,  403,  404,  410, 

411,  412,  414,  415 
Jaques  y.  Gblightly,  298 
Jendwine  y.  Slade,  240 
Jenner  y.  Clegg,  72,  73 
Jennings  y.  Randall,  174 
Jenys  y.  Fawler,  460 
Jesse  y.  Roy,  12 
Johns  y.  Gittin^s,  38 
Johnson  y.  Dodeson,  155 

y.  Meeson,  456 

Johnstone  y.  Huddlestone,  459  5,  d 
Jones  y.  Bow,  446,  447 

,  Exp.,  408  a 

y.  Dowman,  J22,  223 

y.  Herbert,  235 

y.  Jones,  401,  402,  407  b 

y.  Littledale,  224,  226 

y.  Shears,  72,  73  . 

y.  WiUiams,  456 

Jordaine  y.  Lashbrooke,  44,  46,  50 
Jordan  y.  Norton,  15,  87,  88 
Jumpsen  y.  Pitchers,  403, 404, 413, 414 

Eeech  y.  Hall,  76,  88,  409 
Eeegan  y.  Smith,  287 
Eeene  y.  Dearden,  410 
Kelly  y.  Partington,  302,  304 

y.  Solari,  243,  244 

Eembley.  Mills,  10,  11 
Eendillon  y.  Maltby,  303 
Eenn's  Case,  446,  447 
Kennedy  y.  Gouveia,  222,  223 
Kieran  y.  Saunders,  460 
Kinder  v.  Butterworth,  179 
Kindersley  y.  Chase,  451 
King  y.  Bray,  44 
y.  GK>sper,  437 


OASES  CITED  IN  VOL.  n. 


XI 


King  Y.  Leiihy  87 
Eist  Y.  Atkinson,  239 
Kitchen  y.  Campbell,  443,  444 
Enibbs  y.  Hall,  239 
Knight  Y.  Crockford,  155 

Y.  (Hbbs,  303 

Kjmer  y.  Suwercropp,  202,  232 
Kjnaston  y.  Crouch,  182 

Lacldngton  y.  Combes,  181 
Ladd  Y.  Lynn,  287 
Lade  y.  Shepherd,  94 
Lafitte  Y.  Slatter,  29 
Lainson  y.  Tremere,  457 
Lamb  y.  Vice,  236 
Lambert  y.  Pack,  460 
Lampleiffh  y.  Braithwaite,  299 
Lamplagh  y.  Lamplngh,  412 
Lampon  y.  Corke,  437 
Lane  y.  Chapman,  244 

Y.  Ironmonger.  283 

Langridge  y.  LeYY,  70 

Y.  Richardson,  76 

Langstaff  Y.  Meagol,  121 
L'Apostre  y.  Plaistrier,  129 
Law  Y.  Baewell,  412  a 
Lawton  y.  Lawton,  101,  103, 106,  110, 
115, 116,  117,  119,  120 

Y.  Salmon,  104,  110,  115,  116, 

119,  120 
Le  Cans  y.  Eden,  447  d 
Ledbitter  y.  Farrow,  224 
Lee  Y.  Bidson,  117,  118 
Leeds  (Duke  of ),  y.  Earl  Amherst,  404 
LefeYre  y.  Llojrd,  224 
Leiffhton  y.  Leishton,  438 
Lethbridge  y.  Winter,  95 
LeYY  Y.  Herbert  (Lord),  11 
Linao  y.  Rodney,  447 
Lindon  y.  Hooper,  244 
Lindas  y.  Bradwell,  225,  226 
Lines  y.  Bees,  18 
Lingard  y.  Messiter,  146 
Lingham  y.  Biggs,  132,  135,  136,  139, 

146 
LiYesaY  Y.  Rider,  237 
Llewellyn  y.  Jersey  (Eari  of),  294,  295 
Lloyd  Y.  Say,  295 
Longman  y.  Tripp,  146 
Lord  Y.  Wardle,  114 
Lorrmer  y.  Smith,  15 
Lothian  y.  Henderson,  241,  451 
Lowe  Y.  Joliffe,  46,  51 
Lowry  y.  Bordien,  241 
Lnara  y.  Botcher,  169,  170 
Lubbock  y.  Potto,  298 
Lucas  Y.  Dennison,  409 

Y.  Godwin,  225 

Y.  Worswick,  243  ( 

Lacena  y.  Crawford,  165 
Ludlow  Y.  Wilmot,  284,  286 


Lyde  y.  Bnssell,  118,  119 
Lyme  Regis  (Mayor  of),  y.  Henley,  98 
Lynch  (Lessee),  y.  Lynch,  459  6 
Lynn  (Mayor  of),  y.  Turner,  94 
Lyon  Y.  Reed,  459  6 

Maans  y.  Henderson,  80,  216 
Maberly  y.  Robins,  236  a 
MacCarthy  y.  De  Craix,  454 
Mace  Y.  Cfadell,  129, 130, 131, 135, 139, 
141,  146 

Y.  Cammell,  273 

MacGeorge  y.  Egan,  283 
MacGregor  y.  Gregory,  38 
MacKinnall  y.  Robinson,  298 
Mackintosh  y.  Midland  Railroad  Com- 
pany, 10 

Y.  Trotter,  120 

Magee  y.  Atkinson,  224,  225 
Ma^rath  y.  Hardy,  444 
Mamwaring  y.  Leslie,  284,  287 

Y.  Sands,  287 

Malachy  y.  Soper,  38 
Malony  y.  Giboons,  449 
Manby  y.  LoYejoy,  76 

Y.  Scott,  282,  283,  294 

Manning  y.  Cox,  235 

Mansfield  (Earl  of),  y.  Blackburn,  115, 

118 
Marffetoon  y.  Wright,  59 
Marks  y.  Lahee,  194 
Marriott  y.  Hampton,  239,  242,  244 
Marsh  y.  Chambers,  83 
Marston  y.  Roe,  118 
Martin  y.  Henrickson,  51 

y.  Nicolls,  450 

y.  Watte,  74 

Matthews  y.  Sawell,  459/ 

y.  Taylor,  10 

Mayne  y.  Walter,  452 
Meddowcroft  y.  Huguenin,  446,  447 
Medina  y.  Stou^hton,  62 
Meffginson  y.  Harper,  227 
MeUor  y.  Spateman,  93 
Mellow  y.  May,  459  5 
Meredith  y.  Footner,  282,  283 
Merryweather  y.  Nixan,  297,  298 
Metcalfe  y.  Shaw,  283 
Middleton  y.  Melton,  196 
Miller  y.  Falconer,  51 

y.  Green,  295 

Mills  y.  Bainbridge,  14 

Milner  y.  Tucker,  17 

Milnes  y.  Duncan,  239,  242,  243 

Minshull  y.  Lloyd,  114, 120, 121,  145 

Mitchell  y.  Hunt,  52 

Mizen  y.  Pick,  2-6 

Moens  y.  Hey  worth,  71 

Mollett  y.  Brayne,  459  &,/ 

Mollison  y.  Staples,  166 

Mondel  y.  Steele,  14, 15   17 


Xll 


OASES  CITED  IN  VOL.  II. 


Montagne  t.  Benedict,  270,  281,  283 
Moore  v.  Clementson,  80,  217 
Morgan  y.  Pebrer,  168, 169 
Morish  V.  Foote,  52,  54 
Morley  v.  Frear,  236 
Morris  v.  Langdale,  302,  304 

V.  MarSn,^287 

Morton  v.  Lamb,  9 
Moselej  y.  Motteux,  294,  295 
Moss  y.  Gallimore,  294 
Monntnej  y.  Watton,  38 
Monntstephen  y.  Brooke,  235 
Manro  y.  De  Ghemant,  283 

Nares  y.  Saxbj,  52 

Nash  y.  Turner,  456 

Naylor  y.  Collinge,  118 

Nelson  y.  London  Assurance  Company, 

146 
Newhall  y.  Holt,  437 
Newman  y.  Bailey,  32 

y,  Zachary,  304 

Nicholls  y.  Wilson,  14, 15 
Nichols  y.  Atherstone,  459  6,  if,  e 
Noel  y.  Wells,  445,  446,  447 
Norton  y.  Fazan,  287 

y.  Pickering,  29 

y.  Syms,  37 

Noyelli  y.  Rossi,  448 
Nowell  y.  Davies,  51 
Nnrse  y.  Craig,  284 


Oakley  y. 


168 


kkley  y.  Rigby, 
Obicini  y.  Bligh,  448,  451 
O'Brien  y.  Bryant,  38 
— —  V.  Clementy  38 
Oddy  y.  BoyU,  454 
Okell  y.  Smith,  15 

Oliye  y.  Smith,  172,  173, 174,  177,  178 
Oliyer  y.  Lord  Bentinck,  38 
Oom  y.  Bruce,  298 
Ormerod  y.  Huth,  71 
Orr  y.  Magennis,  28 
Osman  y.  Sheafe,  290,  292 
O'Sulliyan  (Lessee),  y.  McSweeny,  403 
Outram  y.  Morewood,    188,  193,  441, 

442,  443 
Owen  y.  De  Beauyoir,  401,  402,  408  a, 

410,411,414,415,416 
Owens  y.  Denton,  298 
Ozard  y.  Damford,  284 

Pagani  y.  Gandolfi,  20 

Paffet  y.  Foley,  414,  415,  416  d 

Palmer  y.  Temple,  19,  444 

y.  Webb,  437 

Panton  y.  Jones,  459 
Parker  y.  Carter,  178 
• y.  Great  Western  Railway  Com- 
pany, 240  a 
Parkhurst  y.  Dormer,  294 


Pamham  y.  Hurst,  236 
Parry  v.  House,  458 
Pascoe  y.  Pascoe,  296 
Paterson  y.  Gandasequi,  79,  208,  216, 
217 

y.  Powell,  166,  168 

Pasley  y.  Freeman,  70,  71 

Patmore  y.  Colburn,  21 

Payler  y.  Homersham,  295 

Payne  y.  Rogers,  235 

Peaceable  d.  Uncle  y.  Watson,  197 

Pederson  y.  Stoffles,  51 

Peele  y.  Hodgson,  202,  207,  208,  210 

Peeters  y.  Opie,  9 

Penry  y.  Brown,  118 

Penton  y.  Robart,  104,  106,  112 

Perry  y.  Meddowcrofl,  446,  447 

V.  Watts,  293,  294 

Petre  (Lord),  y.  Heneaga,  114 
Phillips  y.  Biggs,  297 

y.  Bury,  446,  447  d 

y.  Claggett,  234,  235 

y.  Hunter,  240,  448,  452 

Philpott  y.  Aslett,  244 

Pickard  y.  Sears,  459/,  460 

Pickford  y.  Grand  Junction  Railway 

Company,  10,  11 
Pickles  y.  Hollings,  52 
Pilmore  y.  Hood,  71,  303 
Piston  y.  Cator,  10,  72,  73 
Pitt  y.  Chappelow,  459 

y.  Combes,  240 

Planch^  y.  Colburn,  9,  19,  20 
Plummer  y.  Woodbume,  451,  456 
Polhill  y.  Walter,  70,  222,  223 
Pollard  y.  Bell,  448,  452 
Pomfret  v.  Rycroft,  95 
Pontifex  y.  Bignold,  70,  71 
Poole  y.  Huskisson,  95,  96 

y,  Longueyille,  93 

y.  Palmer,  54 

Pordage  y.  Cole,  8 
Poulton  y.  Lattimore,  15,  17 
Powell  y.  Gordon,  52 

y.  Nelson,  208 

Power  y.  Barham,  17,  61 
Powles  y.  Innes,  170,  236  a 
Preece  y.  Corrie,  296 
Preston  y.  Merceau,  150 
Price  y.  Bell,  452 

y.  Birch,  295,  296 

y.  Dewhurst,  448,  449 

y.  Torrington  (Lord),  195 

Priestley  y.  Fowler,  69 
Pritchard  y.  Hitchcock.  439 
Pugh  y.  Jenkins,  167,  168 
Pusey  y.  Pnsey,  1 14 

Rabone  y.  Williams,  78,  79 
Railton  y.  Hodgson,  202, 207, 208,  210, 
217,  222,  226 


CASES  CITED  IN  VOL.  IL 


XUl 


Bailton  v.  Peele,  226 
Bainsford  v.  Smith,  457 
Rawlyna  v.  Van  Dyke,  285,  286 
Be  Clarke,  438 

Re  John  Walter  Poe,  447  e,  448 
Bead  v.  Rann,  9,  13 
Beading  y.  Boyston,  398 
Beed  y.  Jacksoa,  438 

y.  Moore,  287 

V.  Boyal    Exchange    Assurance 

Company,  169 
Bees  d.  Chamberlaine  y.  Lloyd,  456 

y.  Walters,  62,  54 

Beeye  y.  Conyngham,  (Marquis  of),  285 
Begina  y.  Bamber,  95,  96 

y.  Bamoldawick,  98 

y.  Bnccleugh  (Dutchess  of),  97 

y.  Cluworth,  94 

V.  Midyille,  96,  97 

y.  Saintliff,  94 

Begnart  y.  Porter,  76 
Bemon  y.  Hayward,  236 
Bescons  y.  WiUiams,  43 
Bex  y.  Adderbury  (Inhabitants  of),  235, 
236 

—  y.  Axbridge,  398 

—  ▼.  Barton  (Inhabitants  of),  98 

—  y.  Bray,  41,  48 

—  y.  Buckeridge,  97 

—  V.  Buttery,  443, 446, 447 

—  ▼.  Carlisle,  437 

—  V.  CoUett,  76 

—  y.  Cumberworth,  95, 96,  97 

—  ▼.  Darlington     School     Goyemors, 

447  e,  448 

—  V.  Downshire  (Marquis  of),  94 

—  V.  Dnnn,  17,  18,  87, 88 

—  ▼.  Ecclesfield,  98 

—  ▼.  Edge  Lane,  96 

—  ▼.  Edmonton,  94, 95 

—  V.  EriswUl,  187 

—  ▼.  Erith,  187 

—  ▼.  Exminster,  294,  295 

—  ▼.  Fillongley,  76 

—  ▼.  Flecknow,  97 

—  ▼.  Gibson,  447 

—  V.  Gray,  51 

—  V.  Grimes,  442 

—  ▼.  Grosyenor  (Lord),  94, 95 

—  ▼.  Grundon,  447  a,  d 
^  V.  Guest,  114 

—  ▼.  Gunston,  66 

—  ▼.  Hammond,  94 

—  y.  Hardwicke,  236 

—  ▼.  Haslingfield,  96 

—  ▼.  Hayman,  97,  98 

—  V.  Heben,  439,  442 

—  V.  Hendon,  98 

—  y.  Hudson,  95 

—  V.  J.  J.,  W.  B.  Yorkshire,  98 

—  ▼.  Kerrison,  97 


Bex  y.  Kingsmoor,  96 

—  y.  Lake,  95,  87 

—  y.  Leith,  87 

—  y.  Liyerpool  (Mayor  of),  97 

—  y.  Lloyd,  95 

—  y.  Lolley,  455 

—  y.  Lower  Heyford  (Inhabitants  of), 

194. 

—  y.  Mackynleth,  98 

—  y.  Macnamara,  447  a 

—  y.  Mellor,  95, 97 

—  y.  Middlesex,  97,  98 

—  y.  Netherthong,  96 

—  y.  Northampton,  95 

—  y.  Oxford,  97 

—  y.  Bose,  96,  97 

—  y.  St.  Bennedict,  95 

—  y.  StDunstan's,  117 

—  y.  St.  George's,  96 

—  y.  St  Gile's,  97,  98 

—  y.  St.  Margaret's,  Leicester,  236 

—  y.  St  Pancras,  443,  444 

—  y.  Scarisbrick,  97 

—  V.  Seyern  and  Wye  Bailway  Com- 

pany, 94 

—  y.  Scammonden  (Inhabitants  of),  291 

—  y.  Shaw,  438 

—  V.  Sheffield,  97 

—  y.  Stoughton,  97,  98 

—  y.  Suddis,  447  e,  448 

—  y.  Sutton,  97,  98 

—  y.  Vincent,  447 

—  y.  White,  96,  97 

—  y.  Weittlebury,  12 

—  y.  Wick  St  Lawrence,  439,  440 

—  y.  Wright,  95, 97 

—  y.  Wye,  (Inhabitants  of),  446 

—  y.  York,  (Mayor  of),  442 

—  y.  Yorkshire,  (West  Biding  of),  98 
Beynolds  y.  Fenton,  448,  449 
y.  Weed,  244 

Bhodes  y.  Ains worth,  52 
Bibbans  y.  Crickett,  163 
Bicardo  y.  Garcias,  450  »,  145 
Bichardson  y.  Gifford,  73 

y.  Langridge,  76 

Bigge  y.  Burbidge,  17, 442, 443 
Bidgway  y.  Hungerford  Market  Com- 
pany, 12,  21 
Bidout  y.  Johnson,  43, 47 
Bighty.  Beard,  411,  412 

y.  Bucknell,  443 

y.  Proctor,  456 

Binger  y.  Cann,  295 
Bipley  y.  Waterworth,  412 
Biseley  y.  Ryle,  76 
Bisney  y.  Selby,  63,  67 
Boach  y.  Garyan,  454 
Boakes  y.  Manser,  37,  38 
Boberts  v.  Hayelock,  12, 13 
y.  Earr,  95 


XIV 


OASES  CITED  IN  VOL.  11. 


Robins  v.  (Hbson,  29 
Robinson  v.  Learojd,  115 

V.  Nahon,  283 

Robson  V.  Andrade,  236 

and  Sharpe  v.  Drummond^  18, 

19 

V.  Fallows,  168 

Roe  d.  Braine  v.  Rawlings,  188,  193, 

194 

—  V.  Rees,  76 

—  V.  Tranmarr,  294 

—  V.  York  (Archbishop  of),  469  a 
Roebuck  y.  Hamerton,  165,  166,  168 
Rogers  y.  Pitcher,  459 

V.  Stephens,  28 

Roper  y.  Holland,  236 
Rose  y.  Bryant,  197 

y.  Hart,  82,  87, 178,  179, 180, 181 

y.  Sims,  181 

Rowe  y.  Brenton,  196 
Rowntree  y.  Jacob,  456 
Rucker  y.  Hiller,  29 
Rudge  y.  Birch,  227,  229,  230,  236 
Russell  y.  BeU,  87,  88,  89,  181,  182 

y.  Blake,  64 

y.  Langstaffe,  29 

y.  Smyth,  449 

Ratzen  (Baron  de),  y.  Farr,  196 
Ryall  y.  KoUe,  129,  132,  136,  139 
Ryan  y.  Sams,  283 

Saddlers'  Company  y.  Badcock,  165 
Saddler  y.  Robbins,  457 
Salter  y.  Cavenagh,  412 

y.  Kidley,  467 

Salloucci  y.  Woodmass,  451,  462,  453 
Salmon  y.  Jones,  293 
Sampson  y.  Burton,  178 
Sanders  y.  Meredith,  197 

y.  Wigston,  64  e 

Sanderson  y.  Collman,  458 
Sandys  y.  Hodgson,  460 
Sansom  y.  Rhodes,  10,  11 
Saunders  y.  Jackson,  156 

y.  Wakefield,  166 

Scott  y.  Nixon,  416  6 

y.  Parker,  9,  10 

y.  Shearman,  439,  440 

Schneider  y.  Norris,  155 
Scrimpshife  y.  Alderton,  78,  202 

y.  Scrimpshire,  456 

Searle  y.  Lord  Barriugton,  197 
Seaton  y.  Benedict,  284 
Selway  y.  Fogg,  223 
Shannon  (Lord),  y.  Holder,  403,  416  c 
Shaw  y.  Picton,  242 
Sheen  y.  Rickie,  114. 
Sheffield  Railway  Company  y.  Wood- 
cock, 459, 460 
Sheldon  y.  Rothschild,  180,  181 
Shelly  y.  Wright,  457 


Shepherd  v.  M^Koul,  287 
Shipton  y.  Thornton,  60 
Shrewsbury  y.  Blunt,  71 
Shuttleworth  y.  Stephens,  51 
Short  y.  Lee,  194,  196 

y.  Spackman,  226 

Sims  V.  Bond,  79,  226,  327 

V.  Brittain,  226 

y.  Dough^,  296 

y.  Thomas,  236 

Simons  y.  Johnson,  296 
Simpson  y.  Hi^gins,  226 

y.  Pickering,  442 

Sinclair  y.  Baggeley,  197 

y.  Bowles,  12, 13 

y.  Fraser,  460,  461 

y.  Sinclair,  454,  456 

Skeate  y.  Beale,  240, 241 
Skerritt  y.  Buckley,  295 
Skyring  y.  Greenwood,  241 
Slattene  y.  Pooley,  437 
Smout  y.  Ilberry,  222,  223,  287 
SmarUe  y.  WiUiams,  398 
Smith  y.  Battens,  197 

y.  Bickmore,  299 

y.  Bromley,  298 

y.  CuflF,  298 

y.  Frederick,  294 

y.  Gale,  87 

^_^__^  y  lEayward  20 

y!  Hodson,  87,  88,  89,  173,  175, 

178 

V.  King,  410 

y.  Lyon,  227 

y.  Nicolls,  448,  460, 466 

y.  Parker,  38 

y.  Sleap,  244 

V.  Surndge,  464 

Sowerby  y.  Butcher,  224 
Spain  y.  Arnott,  12,20 
Speck  y.  Phillips,  21 
Spencer  y.  Goulding,  48 
Spiers  y.  Morris,  196 
Spiller  y.  Benson,  21 
Spreadbury  y.  Chapman,  283 
Spyre  y.  Topham,  295 
Squier  y.  Mayer,  117, 119,1120 
Stackwood  y.  Dunn,  79,  80 
Stafford  (Marquis  of),  y.  Coyney,  96 
Stanley  y.  Jobson,  64 

y.  White,  194 

Stanniforth  y.  Fellowes,  181 

Stayart  y.  Eastwood,  10 

Stayers  y.  Curling,  10  ^^ 

Stead  y.  Heaton,  187,  196 

Steadman  y.  Duhamel,  457,  468 

Steel  y.  Prickett,  94 

Stephen  y.  Gwenap,  197 

y.  Sole,  146 

Stephens  y.  De  Medina,  10 

y.  Whistler,  94 


CASES  CITBD  IN  VOL.  II. 


XV 


Steward  y.  Lombe,  120, 121 
Stobart  ▼.  Dryden,  196,  197  6 
Stone  Y.  Compton,  71 

Y.  Whiting,  469  6,/ 

Stracj,  Ross,  and  others  y.  Deey,  79, 

227 
Street  y.  Blay,  11, 15, 16,  17 
Strond  y.  Stroud,  459,  460 
Strowd  Y.  Willis,  457 
Stmtt  Y.  BoYington,  444 
Sussex  Peerage  Case,  197 
Sutherland  y.  Pratt,  171 
Sweetapple  y.  Jesse,  38 
Swindells  y.  Beswick,  295. 

Taplej  Y.  Wain  Wright,  416  e 
Tarleton  y.  Tarleton,  450 
Taylor  y.  Ashton,  70,  71 

d.  Atkyns  y.  Horde,  397, 400 

Y.  Kymer,  79,  228. 

Y.  Lendey,  298 

Y.  Neri,  302,  303 

Y.  Whitehead,  95 

Templar  y.  M'Lachlan,  14 

Terry  y.  Parker,  28 

Tew  Y.  Jones,  76 

Thackray  y.  Blackett,  29 

Thetford  (Mayor  of),  y.  Tyler,  72,  73 

Thomas  y.  Bird,  51,  52 

Y.  Cook,  469  b 

Y.  Edwards,  222 

Y.  Fenton,  29 

V.  Thomas,  295 

Y.  Williams,  21 

Thompson  y.  Pettit,  121 

Thomson  y.  DaYenport,  79,  223,  226 

Y.  HaYelock,  21 

V.  Hervey,  286,  286 

Thorley  y.  Kerry,  38 
Thornton  y.  Place,  17 
Thorpe  y.  Coleman,  298,  299 

Y.  Thorpe,  88 

Thresher  y.  E.  L.  Waterworks  Com- 

nany.  116,  118,  120 
Tidswell  y.  Angerstein,  169 
ToYey  Y.  Lindsay,  455, 466 
Tracy  y.  Button,  248 
Tragus  y.  Puget,  295 
Trappes  y.  Barter,  115, 116,  121 
Trelawney  y.  Thomas,  45 
Trethewy  y.  Ellesdon,  295 
TreYiYan  y.  Lawrence,  444,  446 
Tripp  Y.  Armitage,  113,  114 
Trottor  y.  Blake,  445,  446 
Trueman  y.  Loder,  226,  226 
Trulock  Y.  Robey,  409 
Turner  y.  Crisp,  197 

Y.  Hoole,  240 

Y.  Mason,  20 

Y.  Robinson,  12,  16,  20 

Y.  Rookes,  286 


Turner  y.  Winter,  286 

Udall  V.  Walton,  64 
Unwin  y.  Leaper,  240,  241 
IlYedale  y.  Halfpenny,  295 

Vandyck  y.  Hewitt,  298 
Veale  y.  Warner,  467,  468 
Vicars  y.  Wilcocks,  202,  204,  205 
Vooght  Y.  Winch,  444,  445,  448 

Wain  Y.  Warlters,  155 
Wainwright  y.  Bland,  165, 169 
Waithman  y.  Wakefield,  283 
Wake  Y.  Tinkler,  227,  236 
Wakefield  y.  Newbon,  240,  241 
Walker  y.  Bnmell,  131,  136, 138,  140 

Y.  HaU,  292 

Y.  Richardson,  459,  hjcLf 

Y.  Witter,  450 

Walter  Y.  Thompson,  54 
Walton  Y.  Shelly,  43,  44,  48,  50 

Y.  Waterhouse,  467,  458 

Wansborough  y.  Maton,  116,  118 
Ward  Y.  Clark,  82 

Y.  EUayn,  448 

Y.  Weeks,  303,  305 

Y.  Wilkinson,  442 

Waring  Y.  FaYenck,  202,  208 

Y.  King,  72,  73 

Warner  y.  Mackay,  80 

Warren  y.  GreenYiUe,  186,  189,  190, 

191,  192, 193 
Watson  Y.  Trelkeld,  283 
Wedgewood  y.  Hartley,  54 
Wells  Y.  Porter,  168 
Wellstead  y.  LeYy,  227 
Wentworth  y.  Cock,  19 
Weston  y.  Downes,  11, 15 

Y.  Woodcock,  118 

West  Y.  Blakeway,  117,  118,  119 

Y.  Pryce,  181 

Wetherell  y.  Howells,  116 
Wheeler  y.  Senior,  64 
White  Y.  Bartlett,  460 
Whitehead  y.  Clifford,  469/ 
Whistler  y.  Lee,  467 
Wickes  Y.  Gordon,  295,  296 
Wiggins  Y.  Ingleton,  3 
Wigglesworth  v.  Dallison,  2,  108, 118 
Wilkinson  y.  Lindo,  227 

Y.  Malin,  76 

Wilks  Y.  Atkinson,  11 

Y.  Smith,  9,  10 

Williams  y.  Fowler,  287 

Y.  GeaYes,  196 

Y.  Hedley,  298 

Y.  Millington,  226 

V.  Thomas,  398 

Y.Wilcox,  98 

Wilson  Y.  Barthrop,  222 


XVI 


OASES  CITED  IK  VOL.  H. 


Wilson  v.  Bailer,  457 

V.  Hart,  219,  223,  224,  226 

V.  Magnaj,  54 

V.  Poulton,  87 

V.  Ray,  240,  244 

V.  Smyth,  287 

Winch  v.  Eeeley,  229 
Winn  V.  Ingleby,  117 
Winterbottom  v.  Wright,  71 
Withers  v.  Reynolds,  9,  11,  13,  18 
Witmarsh  v.  George,  195 
Wood  V.  Veal,  96 
Woodyer  v.  Hadden,  95 


Wright  Y.  Dannah,  236 

V.  Lainson,  197 

Wyatt  y.  Hertford  (Marquess  of),  208 
Wyndham  ▼.  Ghetwynd,  162 
Wynne  v.  Tyrwhitt,  196 

Yates  ▼.  Sherrington,  181, 182 
Yeomans  v.  Legh,  63 
York  V.  Blott,  51 
Young  y.  Bank  of  Bengal,  181 

y.  Lord  Waterpark,  412  a 

y.  Murphy,  37 


.     •« 


.V 


•        ••• 

•      ■*  • 


••      •  • 

,  n  » 


m 


CUTTER   V.  POWELL. 


TRINITY.— 35  GEO.  8, 
[repobtsd  6  T.  B.,  320.] 


If  a  sailor  hired  for  a  voyage  take  a  promissory  note  from  his  employer  for  a  oertaiu  sum, 
provided  he  proceed,  oontinue^  and  do  his  duty  on  board  for  the  voyage,  and  before 
the  anival  of  the  ship  he  dies,  no  wages  ean  be  claimed  either  on  the  contract  or  on  a 
quantum  memit. 

To  assumpsit  for  work  and  laboar  done  by  the  intestate,  the  defendant 
pleaded  the  general  issue.  And  at  the  trial  at  Lancaster,  the  jury  found 
a  verdict  for  the  plaintiff  for  31/.  10s.,  sabjeot  to  the  opinion  of  this  court 
on  the  following  case : — 

The  defendant;  being  at  Jamaica,  subscribed  and  delivered  to  T.  Cutter, 
the  intestate,  a  note,  whereof  the  following  is  a  copy  :  <<  Ten  days  after 
the  ship  Governor  Parry,  myself  master,  arrives  at  Liverpool,  I  promise  to 
pay  to  Mr.  T.  Cutter  the  sum  of  thirty  guineas,  provided  he  proceeds, 
continues,  and  does  his  duty,  as  second  mate  in  the  said  ship  from  hence 
to  the  port  of  Liverpool.  Kingston,  July  31st,  1793.'^  The  ship 
Governor  Parry  sailed  from  Kingston  on  the  2nd  of  August,  1793,  and 
arrived  in  the  port  of  Liverpool  on  the  9th  of  October  following.  T. 
Cutter  went  on  board  the  ship  on  the  31st  of  July,  1793,  and  sailed  in 
her  on  the  2nd  day  of  August,  and  proceeded,  continued,  and  did  his 
duty  as  second  mate  in  her  from  Kingston  until  his  death,  which  hap- 
pened on  the  20th  of  September  following,  and  before  the  ship's  arrival 
in  the  port  of  Liverpool.  The  usual  wages  of  a  second  mate  of  a  ship 
on  such  a  voyage,  when  shipped  by  the  month  out  and  home,  is  four 
pounds  per  month;  but  when  seamen  are  shipped  by  the  run  from 
Jamaica  to  ^England,  a  gross  sum  is  usually  given.  The  usual  p  ^^  -i 
length  of  a  voyage  from  Jamaica  to  Liverpool  is  about  eight  «-  -I 
weeks. 

This  was  argued  last  term  by  J.  Haywood  for  the  plaintiff,  but  the  court 
desired  the  case  to  stand  over,  that  inquiries  might  be  made  relative  to 
the  usage  in  the  commercial  world  on  these  kind  of  agreements.  It 
now  appeared  that  there  was  no  fixed  settled  usage(a)  one  way  or  the 
other ;  but  several  instances  were  mentioned  as  having  happened  within 
these  two  years,  in  some  of  which  the  merchants  have  paid  the  whole 

(a)  See  the  notes  to  Wigglesworth  v.  DaUison,  ante,  vol.  1.  307. 
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wages  tinder  circnmstanceB  similar  to  the  present,  and  in  others  a  propor- 
tionable part.     The  case  jvits^How  again  argued  by^ 

CJiambre  for  the  pl^nj;i!fl)  Itnd  Wood  for  the  defendant. 
Arguments  for  thts*  plain  tiff. — The  plaintiff  is  entitled  to  recover  a  pro- 
portionable part  of*  the' wages  on  a  quantum  meruit^  for  work  and  labour 
done  by  the  \ntcystate  during  that  part  of  the  voyage  that  he  lived  and 
served  the.defendant ;  as  in  the  ordinary  case  of  a  contract  of  hiring  for 
a  year^  if  tHct  servant  die  during  the  year,  his  representatives  are  entitled 
to  a  -pt^Ipoftionable  part  of  his  wages.     If  any  defence  can  be  set  up 
agal^^t*  the  present  claim,  it  must  arise  either  from  some  known  general 
Tule  of  law  respecting  marine  service,  or  from  the  particular  terms  of  the 
.'\  contract  between  these  parties.     But  there  is  no  such  rule  applicable  to 
,    '.  iharine  service  in  general,  as  will  prevent  the  plaintiff 's  recovering,  neither 
'  *    will  it  be  found,  on  consideration,  that  there  is  any  thing  in  the  terms  of 
this  contract  to  defeat  the  present  claim.     It  is  indeed  a  general  rule  that 
fi eight  is  the  mother  of  wages  ;{h)  and  therefore  if  the  voyage  be  not 
performed,  and  the  owners  receive  no  freight,  the  sailors  lose  their  wages ; 
though  that  has  some  exceptions  where  the  voyage  is  lost  by  default  of 
the  owners,  as  if  the  ship  be  seized  for  a  debt  of  the  owners,  or  on  account 
of  having  contraband  goods  on  board  :   in  either  of  which  cases  the 
sailors  are  entitled  to  their  wages,  though  the  voyage  be  not  performed. 
Yin.  Abr.  <<  Mariners,''  235.     But  here  the  rule  itself  does  not  apply, 
the  voyage  having  been  performed,  and  the  owners  having  earned  their 
freight.     There  is  also  another  general  rule,  that  if  a  sailor  desert,  he 
shall  lose  his  wages ;  but  that  is  founded  upon  public  policy,  and  was 
introduced  as  a  mean  of  preserving  the  ship.     But  that  rule  cannot  apply 
r  vq  -1     ^^  ^^^^  ^^^  f  ^^^  there  the  sailor  forfeits  *his  wages  by  his  own 
L      J     wrongful  act,  whereas  here  the  seaman  was  prevented  completing 
his  contract  by  the  act  of  God.     So,  if  a  mariner  be  impressed,  he  does 
not  forfeit  his  wages ',  for  in  Wiggins  v.  Ingleton,(c)  Lord  Holt  held, 
that  a  seaman,  who  was  impressed  before  the  ship  returned  to  the  port  of 
delivery,  might  recover  wages  pro  tanto.    Neither  is  there  any  thing  in 
the  terms  of  this  contract  to  prevent  the  plaintiff's  recovering  on  a  quan- 
tum meruit.     The  note  is  a  security,  and  not  an  agreement :  it  is  in  the 
form  of  a  promissory  note,  and  was  given  by  the  master  of  the  ship  to 
the  intestate  to  secure  the  payment  of  a  gross  sum  of  money,  on  condi- 
tion that  the  intestate  should  be  able  to,  and  should  actually,  perform  a 
given  duty.     The  condition  was  inserted  to  prevent  the  desertion  of  the 
intestate,  and  to  ensure  his  good  conduct  during  the  voyage.     And  in 
oases  of  this  kind,  the  contract  is  to  be  construed  liberally.     In  Edwards 
V.  Child,(£Q  where  the  mariners  had  given  bonds  to  the  East  India  Com- 
pany not  to  demand  their  wages  unless  th^  ship  returned  to  the  port  of 
London,  it  was  held  that  as  the  ship  had  sailed  to  India,  and  had  there 
delivered  her  outward-bound  cargo,  the  mariners  were  entitled  to  their 
wages  on  the  outward-bound  voyage,  though  the  ship  was  taken  on  her 
return  to  England.     This  note  cannot  be  construed  literally,  for  then  the 
intestate  would  not  have  been  entitled  to  any  thing,  though  he  had  lived 

(6)  See,  on  that  subject,  Appleby  v.  Dods,  3  East,  300 ;  The  Neptane,  1  Hagg. 
227. 

(c)  2  Lord  Raym.  1211  (d)  2  Vera.  727. 
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and  eontinned  on  board  during  the  whole  voyage,  if  he  had  been  disabled 
by  sickness  from  performing  his  dnty.  Bat  even  if  this  is  to  be  consi- 
dered as  a  contract  between  the  parties,  and  the  words  of  it  are  to  be  con- 
strued strictly,  stUl  the  plaintiff  is  entitled  to  recoyer  on  a  quantum 
meruit,  because  that  contract  does  not  apply  to  this  case.  The  note  was 
given  for  a  specific  sum  to  be  paid  in  a  given  event ;  but  that  event  has 
not  happened,  and  the  action  is  not  brought  on  the  note.  The  parties 
provided  for  one  particular  case :  but  there  was  no  express  contract  for 
the  case  that  has  happened ;  and  therefore  the  plaintiff  may  resort  to  an 
undertaking  which  the  law  implies,  on  a  quantum  meruit  for  work  and 
labour  done  by  the  intestate.  For  though,  as  the  condition  in  the  note, 
which  may  be  taken  to  be  a  condition  precedent,  was  not  complied  with, 
the  plaintiff  cannot  recover  the  sum  which  was  to  have  been  paid  if  the 
condition  had  been  performed  by  the  intestate,  there  is  no  '^reason  rn^A-i 
why  the  representative  of  the  seaman,  who  performed  certain  ^  -^ 
aervioes  for  the  defendant,  should  not  recover  something  for  the  work  and' 
labour  of  the  intestate,  in  a  case  to  which  the  express  contract  does  not 
apply. 

Arguments  on  behalf  of  the  defendant. — ^Nothing  can  be  more  clearly 
established  than  that  where  there  is  an  express  contract  between  the  par- 
ties,  they  cannot  resort  to  an  implied  one.  It  is  only  because  the  parties 
have  not  expressed  what  their  agreement  was,  that  the  law  implies  what 
they  would  have  agreed  to  do  had  they  entered  into  a  precise  treaty }  but 
when  once  they  have  expressed  what  their  agreement  was,  the  law  will 
not  imply  any  agreement  at  all.  In  this  case  the  intestate  and  the  defen- 
dant reduced  their  agreement  into  writing,  by  the  terms  of  which  they 
must  now  be  bound.  This  is  an  entire  and  indivisible  contract :  the 
defendant  engaged  to  pay  a  certain  sum  of  money,  provided  the  intestate 
continued  to  perform  his  duty  during  the  whole  voyage ;  that  proviso 
is  a  condition  precedent  to  the  intestate  or  his  representative  claiming  the 
money  from  the  defendant,  and  that  condition  not  having  been  performed, 
the  plaintiff  cannot  now  recover  any  thing.  If  the  parties  had  entered 
into  no  agreement,  and  the  intestate  had  chosen  to  trust  to  the  wages  that 
he  would  have  earned  and  might  have  recovered  on  a  quantum  meruit, 
he  would  only  have  been  entitled  to  8^. :  instead  of  which,  he  expressly 
stipulated  that  he  should  receive  thirty  guineas,  if  he  continued  to  perform 
his  duty  for  the  whole  voyage.  He  preferred  taking  the  chance  of  earning 
a  large  sum,  in  the  event  of  his  continuing  on  board  during  the  whole 
voyage,  to  receiving  a  certain,  but  smaller  rate  of  wages  for  the  time  he 
should  actually  serve  on  board ;  and  having  made  that  election,  his  repre- 
sentative must  be  bound  by  it.  In  the  common  case  of  service,  if  a  ser- 
vant who  is  hired  for  a  y^ar  die  in  the  middle  of  it,  his  executor  may 
recover  part  of  his  wages  in  proportion  to  the  time  of  service  ;(e)  but  if 
the  servant  agreed  to  receive  a  larger  sum  than  the  ordinary  rate  of  wages, 
on  the  express  condition  of  his  serving  the  whole  year,  his  executor  would 
not  be  entitled  to  any  part  of  such  wages  in  the  event  of  the  servant 
dying  before  the  expiration  of  the  year.  The  title  to  marine  wages  by  no 
means  depends  on  the  owners  being  entitled  to  freight;  for  if  the  sailors 

(e)  The  old  law  was  otherwiBe ;  Yid.  Bro.  Abr. "  Apportionment/'  pi.  13,  ib.  "  La- 
booren,"  pi.  48,  ib.  **  Contract/'  pi.  31,  and  Worth  v.  Yiner,  3  Yk.  Abr.  8  and  9. 
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-^^  -  desert,  or  do  not  perform  their  *datjy  they  are  not  entitled  to 
l>  -1  wages,  though  the  owners  can  earn  the  freight.  Nor  is  it  oonclu- 
sive  against  the  defendant  that  Uie  intestate  was  prevented  fnlfiUiDg  his 
oontraet  by  the  aot  of  God;  for  the  same  reason  would  apply  to  the  loss 
of  a  ship,  which  may  eqoally  happen  by  the  aot  of  Ghnl,  and  without  any 
default  in  the  sailors :  and  yet  in  that  case  the  sailors  lose  their  wages. 
But  there  are  odier  oases  that  bear  equally  hard  upon  contracting  parties, 
and  in  which  an  innocent  person  must  suffar,  if  the  terms  of  his  contract 
require  it ;  e.  g.  the  tenant  of  a  house  who  covenants  to  pay  rent,  and  who 
is  bound  to  continue  paying  the  rent,  though  the  house  be  burnt  down.(/) 
[Lord  Keynon,  Gh.  J.  But  that  must  be  taken  with  some  qualification ; 
for  where  an  action  was  brought  for  rent  after  the  house  was  burned  down, 
and  the  tenant  applied  to  the  Court  of  Ghancery  for  an  injunction,  Lord 
C.  Northington  said  that  if  the  tenant  would  give  up  his  lease,  he  should 
not  be  bound  to  pay  the  rent.(^)]  WiUi  regard  to  the  case  cited  from  2 
Lord  Baym.,  the  case  of  a  mariner  impressed  is  an  excepted  case,  and  the 
reason  of  that  decision  was  founded  on  principles  of  public  policy. 

Lord  Kenyan^  G.  J. — ^I  should  be  extremely  sorry  that  in  the  decision 
of  this  case  we  should  determine  against  what  has  been  the  receiyed 
opinion  in  the  mercantile  world  on  contracts  of  this  kind,  because  it  is  of 
great  importance  that  the  laws  by  which  the  contracts  of  so  numerous 
and  so  useful  a  body  of  men  as  the  sailors  are  supposed  to  be  guided, 
diould  not  be  overturned.  Whether  these  kind  of  notes  are  much  in  use 
among  the  seamen,  we  are  not  sufficiently  informed  :  and  the  instances 
now  stated  to  us  from  Liverpool  are  too  reoent  to  form  anything  like 
usage.  But  it  seems  to  me  at  present  that  the  decision  of  this  case  may 
proceed  on  the  particular  words  of  this  contract  and  the  precise  facts  here 
stated,  without  touching  marine  contracts  in  general.  That  where  the 
parties  have  ccHue  to  an  express  contract  none  can  be  implied,  has  pre- 
vailed so  long  as  to  be  reduced  to  an  axiom  in  the  law.  Here  the  defen- 
dant expressly  promised  to  pay  the  intestate  thirty  guineas,  provided  he 
proceeded^  cantimiedy  and  did  his  duty  as  second  mate  in  the  ship  from 
Jamaica  to  Liverpool ;  and  the  accompanying  circumstances  disclosed  in 
the  case  are,  that  the  common  rate  of  wages  is  four  pounds  per  month, 
r  vf^  1  ^^^^  *^®  party  is  paid  in  proportion  to  the  time  he  serves ;  and 
I-  -I  that  this  voyage  is  generally  performed  in  two  months.  There- 
fore, if  there  had  been  no  contract  between  these  parties,  all  that  the 
intestate  could  have  recovered  on  a  quantum  meruit  for  the  voyage  would 
have  been  eight  pounds ;  whereas  here  the  defendant  contracted  to  pay 
thirty  guineas,  provided  the  mate  continued  to  do  his  duty  as  mate  during 
the  whole  voyage,  in  which  case  the  latter  would  have  received  nearly 
four  times  as  much  as  if  he  were  paid  for  the  number  of  months  he 
served.  He  stipulated  to  receive  the  larger  sum  if  the  whole  duty  were 
performed,  and  nothing  unless  the  whole  of  that  duty  were  performed : 
it  was  a  Idnd  of  insurance.  On  this  particular  contract  my  opinion  is 
formed  at  present^  at  the  same  time  I  must  say,  that  if  we  were  assured 

(/)  Vide  Belfoor  t.  Weston,  ante,  1  T.  R.  310. 

(y)  Vide  Brow  ▼.  Qailter,  Ambl.  610.  This  doctrine  is,  howeyer,  now  OTerruled. 
Hare  ▼.  Groves,  3  Anst  687;  Holtsapfifel  v.  Baker,  18  Yes.  116.  See  Bullock  v. 
Dommitt,  6  T.  R.  660. 
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Aat  ibeae  notes  are  in  universal  use,  and  that  the  oommereial  world 
have  received  and  acted  npon  them  in  a  different  sense,  I  should  give  up 
my  own  opinion. 

Adihurtiy  J.— -We  cannot  collect  that  there  is  any  custom  prevailing 
among  merchants  on  these  contracts ;  and  therefore  we  have  nothing  to 
guide  us  but  the  terms  of  the  contract  itself.  This  is  a  written  contract, 
audit  speaks  for  itself.  And  as  it  is  entire;  and  as  the  defendant's  pro- 
mise  depends  on  a  condition  precedent  to  be  performed  by  the  other  party, 
the  condition  must  be  performed  before  the  other  party  is  entitled  to 
receive  anything  under  it.  It  has  been  argued,  however,  that  the  plaintiff 
may  now  recover  on  a  quantum  meruit ;  but  he  has  no  right  to  desert 
the  agreement ;  for  wherever  there  is  an  express  contract,  the  parties 
must  be  guided  by  it,  and  one  party  cannot  relinquish  or  abide  by  it  as 
it  may  suit  his  advantage.  Here  the  intestate  was,  by  the  terms  of  his 
contract,  to  perform  a  given  duty,  before  he  could  call  upon  the  defendant 
to  pay  him  anything :  it  was  a  condition  precedent,  without  performing 
which  the  defendant  is  not  liable.  And  that  seems  to  me  to  conclude  the 
question :  the  intestate  did  not  perform  the  contract  on  his  part ;  he  was 
not  indeed  to  blame  for  not  doing  it ;  but  still,  as  this  was  a  condition 
precedent  and  as  he  did  not  perform  it,  his  representative  is  not  entitled 
to  recover. 

Orosey  J.— In  this  case  the  plaintiff  must  either  recover  on  the  parti- 
cular stipulation  between  the  parties,  or  on  some  general  known  rule  of 
law,  the  latter  of  which  has  *not  been  much  relied  upon.  I  have  r  «>t  ^ 
looked  into  the  laws  of  Oleron ;  and  I  have  seen  a  late  case  on  I-  -■ 
this  subject  in  the  Court  of  Common  Pleas,  Chandler  v.  Greave8.(A)  I 
have  also  inquired  into  the  practice  of  the  merchants  in  the  city,  and  have 
been  informed  that  these  contracts  are  not  considered  as  divisible,  and 
that  the  seaman  must  perform  the  voyage,  otherwise  he  is  not  entitled  to 
his  wages ;  though  I  must  add  that  the  result  of  my  inquiries  has  not 
been  perfectly  satisfactory,  and  therefore  I  do  not  rely  upon  it.  The  laws 
of  Oleron  are  extremely  favourable  to  the  seaman ;  so  much  so,  that  if  a 
sailor,  who  has  agreed  for  a  voyage,  be  taken  ill  and  put  on  shore  before 
the  voyage  is  completed,  he  is  nevertheless  entitled  to  his  whole  wages, 
after  deducting  what  has  been  laid  out  for  him.  In  the  case  of  Chandler 
V.  Qreaves,  where  the  jury  gave  a  verdict  for  the  whole  wages  to  the 
plaintiff,  who  was  put  on  shore  on  account  of  a  broken  leg,  the  court 
refused  to  grant  a  new  trial,  though  I  do  not  know  the  precise  grounds  on 
which  the  court  proceeded.  However,  in  this  case  the  agreement  is  con- 
clusive ;  the  defendant  only  engaged  to  pay  the  intestate  on  condition  of 
his  continuing  to  do  his  duty  on  board  during  the  whole  voyage ;  and  the 
latter  was  to  be  entitled  either  to  thirty  guineas  or  to  nothing,  for  such 
was  the  contract  between  the  parties.  And  when  we  recollect  how  large 
a  price  was  to  be  given  in  the  event  of  the  mate  continuing  on  board 
during  the  whole  voyage,  instead  of  the  small  sum  which  is  usually  given 
per  month,  it  may  fairly  be  considered  that  the  parties  themselves  under- 
stood that  if  the  whole  duty  were  performed,  the  mate  was  to  receive  the 
whole  sum,  and  that  he  was  not  to  receive  anything  unless  he  did  continue 

(A)  HU.  32  G.  3,  0.  B. 


22  SMITH'S  LEADING  GASES. 

on  board  daring  the  whole  yojage.  That  seems  to  me  to  be  the  sitaation 
in  which  the  mate  ohose  to  put  himself;  and  as  the  condition  was  not 
complied  with;  his  representative  cannot  now  recover  anything.  I  believe, 
however,  that  in  point  of  fact  these  notes  are  in  common  use,  and  perhaps 
it  may  be  prudent  not  to  determine  this  case  until  we  have  inquired  whe- 
ther or  not  there  has  been  any  decision  upon  them. 

Lawrence^  J.— If  we  were  to  determine  this  case  according  to  the  terms 
of  the  instrument  alone,  the  plaintiff  is  not  entitled  to  recover,  because 
it  is  an  entire  contract.  In  Salk.  65,  there  is  a  sfapong  case  to  that  effect ; 
P  ^^.  -y  there,  debt  *wa8  brought  upon  a  writing,  by  which  the  defen- 
L  -I  dant's  testator  had  appointed  the  plaintiff 's  testator  to  receive  his 
rents,  and  promised  to  pay  him  1002.  per  annum  for  his  service ;  the 
plaintiff  showed  that  the  defendant's  testator  died  three  quarters  of  a  year 
after,  during  which  time  he  served  him,  and  he  demanded  752.  for  three 
quarters :  after  judgment  for  the  plaintiff  in  the  Commom  Pleas,  the 
defendant  brought  a  writ  of  error,  and  it  was  argued  that  without  a  full 
year's  service  nothing  could  be  due,  for  that  it  was  in  nature  of  a  condi- 
tion precedent ;  that  it  being  one  consideration  and  one  debt,  it  could  not 
be  divided :  and  this  court  were  of  that  opinion,  and  reversed  the  judg- 
ment. With  regard  to  the  common  case  of  a  hired  servant,  to  which  this 
has  been  compared ;  such  a  servant,  though  hired  in  a  general  way,  is 
considered  to  be  hired  with  reference  to  the  general  understanding  upon 
the  subject,  that  the  servant  shall  be  entitled  to  his  wages  for  the  time 
he  serves,  though  he  do  not  continue  in  the  service  during  the  whole  year. 
So  if  the  plaintiff  in  this  case  could  have  proved  any  usage  that  persons 
in  the  situation  of  this  mate  are  entitled  to  wages  in  proportion  to  the 
time  they  served,  the  plaintiff  might  have  recovered  according  to  that 
usage.  But  if  this  is  to  depend  altogether  on  the  terms  of  the  contract 
itself,  he  cannot  recover  anything.  As  to  the  case  of  the  impressed  man, 
perhaps  it  is  an  excepted  case;  and  I  believe  that  in  such  cases  the 
king's  officers  usually  put  another  person  on  board  to  supply  the  place  of 
the  impressed  man  during  the  voyage,  so  that  the  service  is  still  performed 
for  the  benefit  of  the  owners  of  the  ship.  Postea  to  the  defendant. 

Unless  some  other  information  relative  to  the  usage  in  oases  of  this 
kind  should  be  laid  before  the  court  before  the  end  of  this  term :  but  the 
case  was  not  mentioned  again. 


Few  questions  are  of  so  frequent  occurrence,  or  of  so  much  practical  import- 
ance, and  at  the  same  time  so  difficult  to  solve,  as  those  in  which  the  dispute  is, 
whether  an  action  can  be  brought  by  one  who  has  entered  into  a  special  contract, 
part  of  which  remains  unperformed.  We  find  it  laid  down  in  the  treatises,  that, 
in  certain  cases,  the  performance  of,  or  readiness  to  perform,  one  side  of  the 
contract  is  a  condition  precedent  to  the  right  to  demand  performance  of  the  other 
side.  And  rules  are  given  in  the  text-books  for  the  purpose  of  enabling  us  to 
distinguish  these  cases  from  another  class,  in  which  no  such  condition  exists,  but 
the  contractors  are  bound  by  mutual  independent  covenants  or  promises.  (See 
«  g  1  the  notes  to  ^Pordage  v.  Cole,  I  Wm.  Saund.  320,  and  to  Peeters  v.  Opie, 
2  Wms.  Saund.  352.)  We  find  it  also  laid  down,  that  no  action  pf  indebi- 
tatus assumpsit,  or  upon  a  quantum  meruit,  can  be  brought  for  anything  done 
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under  a  special  agreement  which  remains  open ;  Gordon  v.  Martin,  Fitzgibb. 
303 ',  Halle  v.  Heightman,  2  East,  145 ;  bat  that,  where  the  terms  of  the  special 
agreement  have  been  performed  on  one  side,  and  nothing  is  to  be  done  on  the 
other  bat  a  money  payment,  snch  payment  may  be  enforced  by  an  action  of 
indebitatus  assumpsit.  Cooke  y.  Manstone,  1  B.  &  P.  354;  B.  N.  P.  139;  Al- 
corne  v.  Westebrooke,  1  Wils.  117,  [Clutterbuck  y.  Coffin,  3  M.  &  G.  842] ;  see 
Bianchi  v.  Nash,  1  M.  &  W.  545,  [and  per  Tindal,  C.  J.,  in  Grissell  y.  Robinson, 
3  Bingh.  N.  C.  10—15,  cited  in  Scott  y.  Parker,  1  Q.  B.  810,  where  it  was  held 
that  the  non-performance  of  a  stipulation,  not  being  a  condition  precedent  to 
re-payment,  was  no  objection  to  an  action  of  indebitatus  assumpsit  for  money 
lent.]  We  also  find  that  there  are  some  cases  in  which  work  has  been  done,  or 
goods  supplied,  under  a  special  agreement,  but  not  in  conformity  thereto,  and  yet 
the  payment  of  a  compensation  is  enforced  by  action,  because  the  defendant  has 
retained  and  enjoyed  the  benefit  of  that  which  actually  was  done.  Farnsworth 
▼.  Gbrrard,  1  Campb.  38.  Per  Parke,  J.,  in  Bead  y.  Bann,  10  B.  &  C.  440.  And 
lastly,  there  are  cases  in  which,  eyen  while  the  special  contract  remains  open, 
one  party  has  been  permitted  to  put  an  end  to  it,  and  to  sue  for  what  has  been 
already  done  under  it  upon  a  quantum  meruit.  Withers  y.  Reynolds,  2  B.  &  Ad* 
882  ;  Planche  y.  Colburn,  8  Bing.  14.  There  is  no  difficulty  in  finding  cases 
referable  to  each  of  the  aboye  classes,  but  the  real  difficulty  is  to  determine  when 
a  case  occurs  in  practice,  to  which  of  them  it  is  referable.  In  the  present  note 
it  will  be  attempted  to  deduce  from  the  decisions  a  few  rules,  likely  to  proye 
nseful  in  the  resolution  of  such  a  difficulty. 

The  question  it  is  proposed  to  discuss  is  as  follows.  In  what  cases  may  an 
action  be  brought  by  a  persdh  who  has  entered  into  a  special  eoTttract  against  the 
person  with  whom  he  has  contracted,  while  the  plaintiff^ s  own  side  of  the  contract 
remains  unperformed  f  Now  as  such  an  action,  if  brought,  must  necessarily  be 
brought  either  on  the  contract  itself,  or  in  the  form  of  indebitatus  assumpsit,  the 
aboye  question  subdiyides  itself  into  two  branches  :-^ 

1.  In  what  cases  may  the  action  be  brought  in  special  assumpsit  upon  the 
contract  ? 

2.  In  what  cases  may  it  be  brought  in  indebitatus  assumpsit  ? 

The  former  of  these  questions  it  would  be  wrong  to  discuss  here  at  much 
length,  because  it  has  l)een  treated  by  Serjeant  Williams  in  that  clear  and  satis- 
factory style  which  distinguishes  his  writings,  in  the  notes  to  Pordage  y.  Cole,  1 
Wms.  Saund.  320 ;  and  Peeters  y.  Opie,  2  Wms.  Saund.  352.  The  result  of  the 
elaborate  discussion  contained  in  those  notes  is  as  follows : — 

There  are  some  special  contracts  in  which  the  promises  upon  the  one  side  are 
dependent  on  the  promises  upon  the  other  side,  so  that  no  action  can  be  main- 
tained for  non-performance  of  the  former,  without  showing  that  the  plaintiff  has 
performed,  or  at  least  has  been  ready,  if  allowed,  to  perform  the  latter,  the  per 
formance  of,  or  readiness  to  perform  which  is  said  to  be  a  condition  precedent  to 
his  right  of  action.  Of  this  description  was  the  case  of  Morton  y.  Lamb,  1  T.  R. 
125,  cited  2  Wms.  Saund.  352  b,  where  the  declaration  ayerred,  that  in  consid- 
eration that  the  plaintiff  had  bought  of  the  defendant  200  quarters  of  wheat  at  a 
certain  price ;  the  defendant  undertook  to  deliyer  it  at  a  certain  place  in  one 
month  from  the  sale ;  and  that  the  plaintiff  was  always,  for  one  month  from  the 
sale,  ready  and  willing  to  receiye  the  wheat,  but  that  the  defendant  did  not 
deliyer  it  After  yerdict,  the  judgment  was  arrested,  on  the  ground  that  the 
declaration  ought  to  haye  ayerred  that  the  plaintiff  was  ready  and  willing  to  pay 
the  stipulated  price  upon  deliyery ;  and  the  court  said,  that  where  two  concurrent 
acts  were  to  be  done,  the  party  who  sues  the  other  for  non •performance,  must 
ayer  that  he  has  performed,  or  was  ready  to  perform,  his  own  part  of  the  contract. 
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In  snch  cases  as  the  one  just  cited,  the  matters  to  be  done  upon  each  side  are 
said  to  be  oancurreiU  actSy  because  bj  right  they  ought  to  be  done  at  the  same 
time  \  and  a  readiness  to  perform  his  own  side  of  the  contract  is  a  eondUion  pre- 
cedent to  the  right  of  either  contractor  to  sue.  Thus  in  agreements  for  the  sale 
of  real  propertj,  where  one  partj  agrees  to  convey,  and  the  other  to  pay  the 
price,  the  yendor  cannot  sue  for  the  money  without  showing  that  he  was  ready  to 
r*lGl  ^^^^7 '  °^'  ^^  vendee  *for  a  refusal  to  convey,  without  showing  a  readi- 
ness to  pay  the  money*  See  Glazebrook  v.  Woodrow,  8  T.  R.  366  \  Head 
▼.  Baldrey,  6  A.  A(  E.  459 ;  Chanter  v.  Leese,  4  M.  Jc  Welsh.  295 ;  Roach  v- 
Dickinson,  9  Grattan,  156.  There  are  other  cases,  in  which  one  contractor  must 
show  a  readiness  to  perform  his  part  before  he  can  sue,  but  the  other  need  not* 
as  in  the  case  cited  in  Morton  v.  Lamb,  where  a  party  was  to  pull  down  a  wall 
and  ihefi  to  be  paid  for  it )  the  pulling  down  was  a  condition  precedent  to  the 
tight  to  enforce  payment ;  but  a  readiness  to  pay  was  not  a  condition  precedent 
to  the  right  to  oblige  the  defendant  to  commence  the  work.  [See  Combes  ▼• 
Green,  11  M.  &  W.  480.]  Other  cases  there  are  in  which  neither  of  the  contrac- 
tors is  subjected  to  any  condition  precedent  to  his  right  to  enforce  performance 
by  the  other  of  his  part ;  but  the  promises  on  each  side  are  independent  of  what 
is  to  be  done  upon  the  other.  Such  was  the  case  of  Campbell  v.  Jones,  6  T.  R. 
570 ;  in  which  A.  agreed,  in  consideration  of  a  sum  of  money,  to  teach  B.  a  par- 
ticular method  of  bleaching  for  which  he,  A.,  had  a  patent,  and  to  allow  B.  to 
exercise  that  method  during  the  continuance  of  the  patent  right.  It  was  held 
that  A.  might  sue  for  the  money  though  he  had  not  instructed  B.,  who  might  on 
his  side,  if  he  pleased,  sue  for  the  neglect  to  instruct  him.  In  these  cases,  ihe 
promises  on  the  one  side,  not  the  performance  of  those  promises,  are  the  consid- 
eration for  the  promises  upon  the  other  side.  In  the  former  cases  of  concurrent 
acts  and  candiiions  precedent,  the  consideration  is  the  performance^  not  the 
promise.  Hobart,  106.  See  Franklin  v.  Miller,  4  A.  ft  E.  599  j  Corrall  v.  Cat- 
teU,  4  M.  ft  W.  734.  [Wilks  v.  Smith,  10  M.  ft  W.  355 ;]  and  Lister  v.  Lobley, 
7  A.  ft  £.  124^  where  the  point  arose  on  the  construction  of  a  private  act  of 
parliament. 

The  question  whether  the  acts  stipulated  for  in  a  given  contract  are  concurrent 
or  whether  performance,  or  readiness  to  perform,  upon  either  side,  be  a  condition 
precedent  to  the  right  to  enforce  perforn^ance  on  the  other,  is  to  be  solved  not  by 
any  technical  rules,  but  by  ascertaining,  if  possible,  the  intention  of  the  parties, 
1  T.  R.  645.  {S.  P.  M'Crelish  v.  Churchman  and  another,  4  Rawle,  26, 35 ;  Bean 
V.  Atwater  and  another,  4  Connecticut,  4, 10 ;  Banuso  v.  Madam,  2  Johnson,  145 ; 
Adams  v.  Williams,  2  Watts  ft  Sergeant,  227 ;  Bredin  v,  Agnew,  3  id.  300 ; 
Levering  v.  Phfllips,  7  Barr,  387,  390 ;  Pitkin  v.  Frink,  8  Metcalf,  12 ;  M'Clure 
▼•  Rush,  9  Dana,  64,  Allen  v.  Sanders,  7  B.  Monroe,  593.  "  Covenants  and 
agreements,"  it  is  said  in  Todd  v.  Summers,  2  Grattan,  167,  169,  *'  are  construed 
according  to  the  intention  of  the  parties,  and  the  good  sense  of  the  case.  Though 
in  form  they  may  be  dependent,  yet  to  prevent  injustice  they  may  be  treated  as 
independent"}  In  order  to  discover  that  intention,  the  following  rules  are  laid 
down  by  Serjeant  Williams,  1  Wms.  Saund.  319  b,  in  notis. 

1.  ''  If  a  day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the  thing  which  is 
the  consideration  of  the  money  or  other  act  is  to  be  performed,  an  action  may  be 
brought  for  the  money,  or  for  not  doing  such  other  act,  before  performance ;  for 
it  appears  that  the  party  relied  upon  his  remedy^  and  did  not  intend  to  make  the 
performance  a  condition  precedent :  and  so  it  is  where  no  time  is  fixed  for  the 
derformance  of  that  which  is  the  consideration  of  the  money  or  other  act."  {S. 
P.  Edgar  v.  Boies,  11  Sergeant  ft  Rawle,  445 ;  Stevenson  v.  Kleppinger,  5  Watts, 
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430 ;  Lowry  ▼.  Mehaffj,  10  id.  387 ;  Bobb  y.  Montgomery,  20  Johnson,  15  • 
Northrap  ▼•  Northrnpy  6  Cowen,  296 ;  explained  in  Slocnm  and  Hogan  y.  Des- 
paid,  8  Wendell,  615,  619;  Goodwin  y.  Holbrook,  4  id.  377;  Bean  y.  Atwater 
and  another,  4  Connectieat,  4, 10 ;  Barksdale  y.  Toomer,  2  Bailey,  180 ;  Coucli 
y.  Ingersoll,  2  Pickering,  292,  301 ;  Eane  et  al.  y.  Hood,  13  id.  281 ;  Johnson  y. 
8mock,  Goxe,  106 ;  Cradock  y.  Aldridge,  2  Bibb,  16 ;  Allen  y.  Sanders,  7  B. 
Monroe,  593;  Keenan  y.  Brown,  21  Vermont,  86;  Gonldsborongh  y.  Orr,  8 
Wheaton,  217 ;  Boach  y.  Dickersons,  9  Grattan,  154.}  See  Mattock  y.  Kinglake, 
10  A.  k  E.  50,  [and  Wilks  y.  Smith,  10  M.  &  W.  360,  where  the  agreement  was 
to  sell  land  for  a  snm  to  be  paid  at  the  expiration  of  four  years,  and  interest  in 
the  meantime  half-yearly.  It  was  held  that  the  declaration  for  an  instalment  of 
the  interest  need  not  contain  an  ayerment  of  readiness  to  conyey.  See  also 
Alexander  y.  Gardner,  1  N.  C.  671.  Hall  y.  Bainbridge,  5  Q.  B.  233 ;  Lord 
Howden  y.  Simpson,  10  A.  A;  £.  793 ;  Pistor  y.  Cater,  9  M.  A;  W.  315 ;]  {and 
Dicker  y.  Jackson,  6  C.  B.  103, 114.} 

2.  **  When  a  day  is  appointed  for  the  payment  of  money,  Ac,  and  the  day  is 
to  haf^n  afler  the  thing  which  is  the  consideration  of  the  money,  Jkc,  is  to  be 
performed,  no  action  can  be  maintained  for  the  money,  &c.,  before  performance." 
{S.  P.  Brockenbrongh  y.  Ward's  Adm'r,  4  Randolph,  352 ;  Bean  y.  Atwater  and 
another,  4  Connecticut,  4, 14;  Leonard  y.  Bates,  1  Blackford,  172, 175 ;  Johnson 
T.  Beed  and  another,  9  Massachusetts,  780 ;  Houston  y.  Spruance,  4  Harrington, 
117 — *^  The  intention  of  the  parties  is  to  be  discovered,  rather  from  the  order  of 
time  in  which  the  acts  are  to  be  done,  than  from  the  structure  of  the  instrument, 
or  the  arrangement  of  the  coyenants :"  Washinoton,  J.,  in  Goodwin  y.  Ljnn 
and  Butts,  4  Washington  C.  C.  714 ;  Negley  y.  Stewart,  10  S.  &  B.  207 ;  Kettle 
T.  Haryey  &  Tr.,  21  Vermont,  301, 305 ;  see  also,  Slocum  and  Hogan  y.  Despard, 
8  Wendell,  615, 619 ;  Morris  y.  Sliter,  1  Denio,  59 ;  Speak  y.  Sheppard,  6  Harris 
k  Johnson,  81,  85 ;  Hopkins  y.  Young,  11  Massachusetts^  302.}  [See  Glaholm 
T.  Hays,  2  M.  &  G.  257 ;  Mattbews  y.  Taylor,  2  M.  A  G.  667 ;  Lucas  y.  Godwin, 

3  N.  C.  737.] 

3.  **  When  a  coyenant,  or  promise,  goes  only  to  pari  of  the  consideration,  and 
a  breach  thereof  may  be  paid  for  in  damages,  it  is  an  independent  coyenant  or 
promise.  And  an  action  may  be  maintained  for  the  breach  of  it  by  the  defend- 
ant, without  averring  performance,  or  readiness,  in  the  declaration.  Such  was 
the  late  case  of  Stayers  y.  Curling,  3  Bing.  N.  C.  355,  which  is  a  yery  strong 
example,  for  in  that  case  the  defendant's  promises  were  expressed  in  the  contract 
to  be  performable  '  on  the  performance'  of  the  plaintiff's,  and  were  yet  held  to 
haye  been  intended  to  be,  and  to  be,  independent."    See  also  Franklin  y.  Miller, 

4  Ad.  &  £11.  599.  [Wilks  y.  Smith,  10  M.  &  W.  355 ;  Glaholm  y.  Hays,  2  M.  ft 
G.  257 ;  and  Scott  y.  Parker,  1  Q.  B.  809,  where  it  was  decided  that,  in  the  case 
of  a  loan  stipulated  to  be  repaid,  with  an  agreement  that  securities  deposited 
should  be  returned  upon  repayment,  the  return  of  the  securities  wiis  neither  a 
eoncntrent  act  nor  a  condition  precedent.  See  further,  Galloway  y.  Jackson,  3 
M.  ft  G.  960;  Fishmongers'  Company  y.  Robertson,  5  M.  ft  G.  131;  Mackin* 
tosh  y.  Midland  R.  Company,  14  M.  ft  W.  548.]  {See  Obermeyer  y.  Nichols, 
6  Binney,  159;  Bennet  y.  Executors  of  Pixley,  7  Johnson,  249;  McCnl- 
kmgh  y.  Cox,  6  Barbour,  387,  390 ;  Grant  y.  Johnson,  5  id.  162 ;  Benson  y. 
Hobbs,  4  Harris  ft  Johnson,  285 ;  Morrison  y.  Galloway,  2  id.  461 ;  Foster  y. 
Pnrdy,  5  Metcalf,  442, 444 ;  Knight  y.  The  N.  £.  Worsted  Co.,  2  Cushing,  273, 
286 ;  Keenan  y.  Brown,  21  Vermont,  86.  The  principle  might  be  better  stated 
thus;  if  the  plaintiff's  coyenants  which  form  the  consideration  be  dependent,  yet 
if  part  of  the  consideration  haye  been  accepted  and  enjoyed  by  the  defendant, 
and  the  plaintiff  haye  no  other  remedy  than  on  the  coyenant  and  the  defect  on 
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his  part  be  compensable  by  damages,  the  plaintiff  may  recover  without  alleging 
performance  of  the  residue :  and  the  rule  is  thus  laid  down  in  Lewis  v.  Weldon 
and  others,  3  Randolph,  71,  81 ;  Muldrow  y.  McCleland,  1  Littell,  1,  3 ;  Payne  t. 
Betisworth,  2  Marshal,  427,  429 ;  and  see  Mason  ▼.  Chambers,  4  Littell,  253 ; 
Allen  T.  Sanders,  7  B.  Monroe,  593 :  and  upon  the  ground  that  a  principal  part 
of  the  consideration  had  been  received  and  enjoyed,  Tompkins  v.  Elliott,  5  Wen- 
dell, 496,  and  Weaver,  Adm'r  v.  Childress,  3  Stewart,  381,  were  decided.  It 
must  therefore  be  averred  in  the  declaration,  or  appear  in  the  pleadings  ihsi  pari 
has  been  performed  and  received ;  Bean  v.  Atwater  and  anodier,  4  Connecticut, 
4,  13 :  Where  only  a  small  part,  as  $50,  had  been  received,  and  the  defendant's 
loss  from  the  plaintiff's  omission  to  complete  his  contract  was  a  greater  sum,  $70, 
the  Court  decided  that  the  action  would  not  be  sustained,  though  the  plaintiff's 
undertaking  were  divisible ;  and  noted  the  fact  that  the  cases  proceed  on  the 
ground  that  a  principal  part  of  the  consideration  had  been  enjoyed :  Where 
there  has  not  been  such  acceptance  of  part  as  makes  it  fraudulent  to  set  up  this 
defence,  the  mere  circumstance  that  the  plaintiff's  covenants  are  divisible,  and 
that  breach  of  part  is  compensable  in  damages,  will  have  no  effect  upon  the 
question.  M'Crelish  v.  Churchman  and  another,  4  Rawle,  26 ;  Hodges  v.  Hole- 
man,  1  Dana,  50-54;  Goodwin  v.  Lynn  &  Butts,  4  Washington  C.  C.  714,  and 
particularly  Jones  v.  Marsh,  22  Vermont,  148;  Graves  v.  Legg,  9  Exchequer, 
709 ;  and  Weiser  v.  Maitland,  3  Sanford,  318.  Upon  the  whole  subject  the  rule 
would  seem  to  be  ''  that  those  stipulations  on  one  side,  which  form  the  considera- 
tion for  the  promise  on  the  other,  will  be  regarded  as  conditions  precedent  unless 
it  appears  that  they  are  but  part  of  the  consideration,  and  that  the  residue  was 
executed  when  the  contract  was  made :  and  it  would  also  appear  that  the  char- 
acter which  they  possess  in  the  first  instance,  cannot  be  changed  by  a  subsequent 
partial  performance,  although  the  defendant  may  be  estopped,  by  accepting  it, 
from  relying  on  the  failure  to  perform  the  whole,  as  a  defence. 

4.  ''  When  the  mutual  promises  or  covenants  go  to  the  whole  consideration  on 
both  sides,  they  are  mutual  conditions,  and  performance  must  be  averred."  [See 
Atkinson  v.  Smith,  14  M.  &  W.  695  ;  and  Ellen  v.  Topp,  in  which  it  was  held 
that  where  a  person  was  apprenticed  to  one  described  as  an  ''  auctioneer,  apprai- 
ser and  com  factor,"  to  learn  his  art,  and  the  master  relinquishing  the  trade  of 
com  factor,  the  apprentice  deserted,  that  no  action  could  be  brought  for  the 
apprentice  fee;]  {and  Dakin  &  Bacon  v.  Williams  &  Seward,  11  Wendell,  67.} 

5.  ''Wnen  two  acts  are  to  be  done  at  the  same  timtj  as  when  A.  covenants  to 
convey  an  estate  to  6.  on  such  a  day,  and  in  consideration  thereof,  B.  covenants 
to  pay  A.  a  sum  of  money  on  the  same  day^  neither  can  maintain  an  action 
without  averring  performance,  or  an  offer  to  perform,  his  own  part,  though  it  is 
not  certain  which  of  them  is  obliged  to  do  the  first  act ;  and  this  particularly 
applies  to  cases  of  sale."  {S.  P.  Bank  of  Columbia  v.  Haguer,  1  Peters,  455, 465 ; 
Gardiner,  Adm'r,  v.  Corson,  15  Massachusetts,  500 ;  Dana  v.  King,  2  Pickering, 
155 ;  Couch  v.  Ingersoll,  id.  292  ;  Howland  v.  Leach  et  al.,  11  id.  151 ;  Kane  et 
al.  V.  Hood,  13  id.  281 ;  Leveret,  Jr.  and  Bellamy  v.  Sherman,  1  Root,  169  > 
Bean  v.  Atwater  and  another,  4  Connecticut,  4,  13 ;  McCoy's  Adm'rs  v.  Bixber's 
Adm'rs,  6  Hammond's  Ohio,  310;  Leonard  v.  Bates,  1  Blackford,  172,  175 ; 
Thompson  v.  Gray,  2  Stewart  and  Porter,  60;  Babcock  v.  Stanley,  11  Johnson, 
178 ;  Green  v.  Reynolds,  2  id.  207 ;  Gazley  v.  Price,  16  id.  267 ;  Parker  v.  Par- 
mele,  20  id.  130, 135 ;  Williams  v.  Healey,  3  Denio,  363, 366 ;  Mitchell  v.  Georgia 
Banking  Co.,  6  Richardson,  196 ;  Jones  v.  Marsh,  22  Vermont,  144.  And  where 
a  plaintiff  agreed  to  do  work  and  take  land  in  payment,  the  defendant  agreeing 
to  make  a  good  title  to  the  land,  hut  the  title  was  not  in  him,  a  fact  unknown  to 
the  plaintiff,  it  was  declared  that  an  existing  capacity  to  convey  was  a  pre-requi- 
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Bite  to  bind  the  other  party,  .who,  if  either  the  first  party  had  no  existing  title, 
might  rescind  the  contract,  or  doing  the  work,  claim  on  a  qnantum  meruit.  Bat 
the  declaration  was  special.  Filch  y.  Casey,  2  Iowa,  300.  WheUj  upon,  on 
condition,  make  the  covenants  dependent.  Adams  ▼.  Williams,  2  Watts  &  Ser- 
geant, 227 ;  Halloway  v.  liavis,  Wright's  Ohio,  129  j  Taylor  v.  Rhea,  Minor's 
Alabama,  414.}  [See  Stephens  ▼.  De  Medina,  4  Q.  B.  422.  To  this  it  may  be 
added  that  there  is  a  large  class  of  cases  in  which,  though  no  condition  be 
expressed,  the  lapse  of  a  reasonable  time  is  an  implied  condition  precedent  to  the 
right  of  action,  Stavart  y.  Eastwood,  11  M.  &  W.  197*,  Sansom  y.  Rhodes,  6 
Bingh.  N.  C.  261 ;  and  see  Granger  y.  Dacre,  12  M.  &  W.  431.  In  the  case  of 
Startup  y.  Macdonald,  2  M.  &  G.  395,  the  Court  of  Common  Pleas  held  that  a 
contract  for  the  sale  of  oil  "  to  be  free  deliyered  within  the  last  fourteen  days  of 
March,  1838,''  imported  a  delivery  wiihin  reasonable  hours  on  one  of  those  days, 
and  that  a  tender  of  the  oil  at  an  unreasonable  and  improper  hour  on  the  last 
day  of  March,  but  at  a  time  when  it  could  haye  been  examined  and  weighed 
before  twelve  o'clock  at  night,  did  not  satisfy  the  contract.  The  Exchequer 
Chamber,  however,  (Lord  Denman,  C.  J.,  dissentiente)  reversed  the  decision  of 
the  Common  Pleas,  and  held  the  tender  sufficient] 

The  authorities  on  which  these  rules  depend  will  be  found  cited  and  discussed 
in  the  notes  by  Serjeant  Williams  above  referred  to.  1  Wms.  Saund.  320,  n.  4 ; 
and  2  Wms.  Saund.  362,  n.  3.  It  is  proper  to  add,  that  when  it  is  laid  down  that  per^ 
Jormance  of  a  concurrent  act  must  he  averred,  the  meaning  of  that  is,  that  the  plain- 
tiff must  aver  in  his  declaration  that  he  was  ready  and  *  willing  to  perform  r«i  1 1 
bis  part  of  the  contract*,  [see  Hannuic  v.  Goldner,  11  M.  &  W.  849,  and 
Granger  v.  Dacre,  12  M.  ^  W.  431,  where  the  plaintiff  having  declared  on  an  agree- 
ment to  accept  goods  vfithin  a  reasonable  time  after  notice,  the  declaration  was 
held  bad,  for  not  averring  that  he  was  himself  during  such  reasonable  h'me  ready 
to  deliver  them.  See  Jackson  v.  Allaway,  6  M.  &  G.  942 ;  Boyd  v.  Lett,  1  C.  B. 
222]  ;  and  this  averment  will  be  proved  by  showing  that  he  called  on  the  defend- 
ant to  accomplish  his.  Wilks  v.  Atkinson,  1  Marsh,  412 ;  Levy  v.  Lord  Herbert, 
7  Taunt  314 ;  1  B.  M.  66,  by  DaUas,  L.  C.  J.  [Pickford  v.  Grand  Junction 
Railway  Co.,  8  M..&  W.  372.  Where  there  is  a  condition  precedent,  till  the  per- 
formance of  which  no  right  of  action  vests,  if  the  plaintiff  declare  as  on  an 
absolute  contract,  the  defendant  may  rely  on  that  circumstance  as  a  defence 
under  the  general  issue,  since  the  declaration  will  be  on  an  absolute  contract, 
and  the  proof  of  a  conditional  one.  Eemble  v.  Mills,  1  M.  &  G.  767,  "by  Maule, 
J. — ^In  that  case  there  was  an  attempt  to  plead  to  a  declaration  on  an  absolute 
contract,  that  there  was  a  condition  which  was  not  performed ;  but  semble,  that 
such  a  plea  amounts  to  the  general  issue.  In  those  cases  in  which  a  condition 
precedent  to  the  right  of  action  is  implied,  as,  for  instance,  the  lapse  of  a  reason- 
able time,  the  performance  of  such  condition  ought  to  be  averred  as  well  as 
where  it  is  expressed.  Sansom  v.  Rhodes,  6  Bingh.  N.  C.  261 ;  Granger  ▼. 
Dacre,  12  M.  &  W.  431 ;  and  Per  Maule,  J.,  Startup  v.  Macdonald,  2  M.  &  G. 
401.] 

The  next  branch  of  the  question  proposed  at  the  beginning  of  this  note  is— 
In  what  cases  will  an  action  indebitatus  assumpsit  lie,  while  the  special  contract 
remains  open  ?  This  is  a  question  of  great  practical  importance.  And  as  the 
distinctions  it  involves  are  more  than  usually  fine,  and  the  authorities  numerous, 
an  attempt  will  be  made  to  classify  them,  and  deduce  from  them  one  or  two 
general  rules. 

In  the  first  place,  then,  there  is  a  numerous  class  of  cases  which  establish  the 
general  proposition,  that  while  a  special  contract  remains  open,  i,  e.  nnperformedy 
the  party  whose  part  of  it  is  unperformed  cannot  sue  in  indebitatus  assumpsit  to 
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recover  a  compensation  for  what  he  has  done,  until  the  whole  is  completed. 
This  principle  is  affirmed  and  acted  on  in  Cutter  y.  Powell ;  it  was  also  the 
ground  of  the  decision  in  Hulle  y.  Heightman,  2  East,  145 ;  a  decision  of  con- 
siderable celebrity,  and  which  is  said  in  the  judgment  to  have  proceeded  on  the 
authority  of  Weston  v.  Downes,  Dougl.  23 ;  but  Weston  v.  Downes  belongs  to  a 
somewhat  different  class  of  cases :  the  action  was  there  brought  to  recover  back 
the  price  of  a  horse  in  consequence  of  a  breach  of  warranty ;  so  that  it  was  nol 
an  attempt  to  obtain  compensation  for  work  done,  or  goods  delivered,  under  a 
special  contract;   but  to  recover  money  paid  on  a  consideration  which  was 
alleged  to  have  failed,  and  this  the  plaintiff,  having  accepted  the  horse,  was  not 
allowed  to  do.    Weston  v.  Downes  therefore  belongs  to  the  same  class  with 
Street  v.  Blay,  2  B.  &  Ad.  456,  which  is  now  the  leading  case  on  that  subject, 
and  differs  from  Hulle  v.  Heightman,  where  the  action  was  not  for  money  had 
and  received  to  recover  back  cash  paid  on  a  consideration  which  had  failed,  but 
for  work  and  labour  done  under  a  special  contract  which  had  been  only  in  part 
performed.    In  that  case,  the  plaintiff,  who  was  a  seaman,  sued  for  wages.    He 
proved  a  service  on  board  the  defendant's  ship,  from  Altona  to  London.    He 
further  proved  that,  on  arriving  at  London,  the  defendant  refused  to  give  the 
seamen  victuals,  and  bade  them  go  on  shore,  saying  he  could  get  plenty  of  their 
countrymen  to  go  back  for  their  victuals  only.    The  plaintiff  accordingly  did  go 
on  shore, — that  afler  some  days  the  defendant  required  him  to  return  on  board, 
which  he  refused  to  do,  saying  he  had  the  law  of  him.    He  had  then  commenced^ 
his  action.    The  defendant  put  in  the  articles  of  agreement  under  which  the 
plaintiff  served,  which  showed  that  he  was  hired  from  Altona  to  London  and 
back  again,  and  contained  a  special  clause  by  which  the  plaintiff  bound  himself 
to  demand  no  wages  till  the  conclusion  of  the  voyage.    Upon  these  facts,  Le 
Blanc,  J.,  nonsuited  the  plaintiff,  on  the  grownd  ikoA  the  special  contract  remained 
open  and  unrescindedj  and  that  the  plaintiff  should  have  sued  on  it,  and  not  in 
indebitatus  assumpsit ;  and  the  Court  of  King's  Bench  afterwards  approved  of 
that  ruling. 

The  principle  on  which  Hulle  v.  Heightman  was  decided  has  never  since  been 
questioned.    Assuming  the  special  contract  to  have  remained  open  .and  unre- 
Bcinded,  the  plaintiff  was  undoubtedly  bound  to  sue  on  it,  and  not  in  indebitatus 
assumpsit.    But  whether  the  court  was  right  in  assuming  that  the  special  con- 
tract didj  after  what  had  taken  place,  remain  open  and  nnrescinded,  is  a  very 
different  question,  and  upon  that  question  it  is  submitted  that  the  argument  of 
Mr.  Gibbs  was  correct,  when  he  contended  that  the  special  contract  had  been 
put  an  end  to,  and  that  the  plaintiff  had  a  right  to  treat  it  as  having  never 
existed,  and  to  sue  for  his  labour  on  a  quantum  meruit.    And  it  is  further  sub- 
mitted, that  it  is  an  invariably  true  proposition,  that,  wherever  one  of  the  parties 
to  a  special  contract  not  under  seal  has,  in  an  unqualified  manner,  refused  to 
perform  his  side  of  the  contract,  or  has  disabled  himself  from  performing  it  by 
his  own  act,  the  other  party  has,  thereupon,  a  right  to  elect  to  rescind  it,  and 
may,  on  doing  so,  immedicdely  sue  on  a  quantum  meruit  for  anything  which  he 
had  done  under  it  previously  to  the  rescission  j  this  it  is  apprehended  is  estab- 
lished by  Withers  v.  Reynolds,  2  B.  &  Ad.  882 ;  Planche  v.  Colburn,  8  Bingh. 
r*121   ^*»  *Franklin  v.  Miller,  4  Ad.  k  Ell.  699,  and  other  cases  which  will  be 
presently  cited  and  commented  upon.    Now  in  Hulle  v.  Heightman,  the 
defendant  had  refused  to  perform  his  part  of  the  contract,  and  the  plaintiff  had, 
by  bringing  his  action  on  a  quantum  meruit,  elected  to  rescind.    It  is  submitted, 
therefore,  that  the  case  of  Hulle  v.  Heightman,  so  far  as  it  assumes  that  the 
special  contract  remained  open,  would  not  now  be  supported,  unless,  indeed,  it 
can  be  so  upon  the  following  consideration ;  viz.  it  may  be  urged,  that  the  ques- 
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tion  whether  the  acts  of  the  defendant,  Heightman,  amounted  to  an  absolute 
unqualified  refusal  to  perform  his  part  of  the  contract,  was  a  question  which 
ought  to  have  been  left  to  the  jury,  and  that  as  the  plaintiff's  counsel  did  not 
leqoive  that  it  should  be  submitted  to  them,  he  must  be  taken  to  have  acquiesced 
in  the  opinion  of  Mr.  J.  Le  Bhmc,  that  the  circumstances  did  not  amount  to  a 


On  the  same  principle  with  Hulle  y.  Heightman  proceeded  EUis  v.  Hamlin,  3 
TanaL  52 ;  Rex  ▼.  Whittlebury,  6  T.  R.  467 ;  Spain  y.  Amot,  2  Stark.  256 ; 
Tamer  y.  Robinson,  6  C.  &  P.  16 ;  Ridgway  y.  Hungerford  Market  Co.,  3  A.  & 
E.  171  (which  latter  were  cases  of  servants  discharged  for  causey  before  the 
expiration  of  their  year) ;  Jesse  y.  Roy,  1 0.  M.  &  R.  342 ;  and  Sinclair  y.  BowleS| 
9  B.  ft  G.  92,  which  is,  perhaps,  more  often  cited  than  any  other  case  upon  this 
subject.    It  was  an  action  of  assumpsit  for  work  and  labour  and  materials,  and 
for  goods  sold.    At  the  trial  it  appeared  that  the  plaintiff  had  repaired  three 
chandeliers  for  the  defendant,  and  that  51,  was  a  reasonable  price  for  the  work 
and  materials ;  but  it  was  also  proved  by  the  defendant  that  the  plaintiff,  when 
he  accepted  the  job,  expressly  agreed  to  make  ihem  complete  for  the  lOZ.,  which  he 
had  foiled  in  doing.    The  learned  judge,  Parke,  J.,  nonsuited  the  plaintiff,  giving 
him  leave  to  move  to  enter  a  verdict  for  &l.  ]  but  the  court  refosed  the  rule,  on 
the  ground  that  the  contract  was  entire,  and  that  the  defendant  not  having  com- 
pleted his  part,  had  no  right  to  recover  anything.    The  effect  of  this  case  was 
discussed  in  the  latter  one  of  Roberts  v.  Havelock,  3  B.  ft  Ad.  404.    That  was 
an  action  for  work  and  materials ;  the  plaintiff,  a  shipwright,  had  engaged  to  put 
a  ship  of  the  defondant  into  thorough  repair.    Before  this  had  been  completed, 
the  plaintiff  demanded  payment  for  what  he  had  already  done,  and  refused  to 
foush  the  job  without.    The  defendant  refused  payment,  and  thereupon  this 
action  was  brought;  and  a  verdict  having  been  found  for  the  plaintiff,  the 
defendant  moved  to  set  it  aside,  on  the  ground  that  the  special  contract  was  still 
open.    The  oonrt  refused  a  motion  made,  in  pursuance  of  leave,  to  enter  a  non- 
■nit.    "  I  have  no  doubt,''  said  Lord  Tenterden,  "  that  the  plaintiff  was  entitled 
to  recover.    In  Sinclair  v.  Bowles,  the  contract  was  to  do  a  specific  work  for  a 
tpeeijie  sum.    There  ia  nothing  in  this  case  amounting  to  a  contract  to  do  the 
whole  repairs  and  make  no  demand  till  they  are  completed.^'    From  these  words 
it  may  be  thought  that  his  lordship's  judgment  proceeded  on  the  ground  that  the 
performance  of  the  whole  work  is  not  to  be  considered  a  condition  precedent  to 
the  payment  of  any  part  ofthepricef  excepting  when  the  sum  to  be  paid  and  the 
woik  to  be  done  are  both  specified  (unless,  of  course,  in  case  of  special  terms  in 
the  agreement  expressly  imposing  such  condition);  and  certainly  good  reasons 
may  be  alleged  in  fovour  of  such  a  doctrine,  for  when  the  price  to  be  paid  is  a 
specific  sam,  as  in  Sinclair  v.  Bowles,  it  is  clear  that  the  court  and  jury  can  have 
BO  right  to  apportion  that  which  the  parties  themselves  have  treated  as  entire, 
and  to  say  that  it  shall  be  paid  in  instalments,  contrary  to  the  agreement,  instead 
of  in  a  round  sum  as  provided  by  the  agreement;  but,  where  no  price  is  speci- 
fied, this  difficulty  does  not  arise,  and  perhaps  the  true  and  right  presumption  is, 
that  the  parties  intended  the  payment  to  keep  pace  with  the  accrual  of  the  benefit 
for  which  payment  is  to  be  made.    But  this,  of  course,  can  only  be  where  the 
consideration  is  itself  of  an  apportionable  nature,  for  it  is  easy  to  put  a  case  in 
which,  tbongh  no  price  has  been  specified,  yet  the  consideration  is  of  so  indivisi- 
ble a  nature,  that  it  would  be  absurd  to  say  that  one  part  should  be  paid  for 
before  tibe  remainder ;  as  where  a  painter  agrees  to  draw  A.'s  likeness,  it  would* 
be  absurd  to  ^require  A.  to  pay  a  rateable  sum  on  account  when  half  the  r«i  g-i 
foce  only  had  been  finished ;  it  is  obvious  that  he  has  then  received  no 
benefit,  and  never  will  receive  any,  unless  the  likeness  should  be  perfected 
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There  are,  however,  cases,,  that,  for  instance,  of  Roberts  y.  Havelock,  in  wUich 
the  consideration  is  in  its  nature  apportionable,  and  there,  if  no  entire  sum  have 
been  agreed  on  as  the  price  of  the  entire  benefit,  it  would  not  be  unjust  to  pre* 
snme  that  the  intention  of  the  contractors  was  that  the  remuneration  should  keep 
pace  with  the  consideration,  and  be  recoyerable  toties  quoties  by  action  on  a 
quantum  meruit.  This  position  (besides  what  is  said  by  Lord  Tenterden)  is 
perhaps  somewhat  countenanced  by  Withers  v.  Reynolds,  2  B.  &  Ad.  882.  That 
was  assumpsit  for  not  delivering  straw  according  to  the  following  agreement : 
^  John  Reynolds  undertakes  to  supply  Joseph  Withers  with  wheat  straw  delivered 
at  his  premises  until  the  24th  June,  1830,  at  the  sum  of  33^.  per  load  of  thirty- 
six  trusses,  to  be  delivered  at  the  rate  of  three  loads  in  a  fortnight^  and  the  said 
J.  W.  agrees  to  pay  the  said  J.  R.  33«.  per  load  for  each  load  so  delivered  from 
this  day  till  the  24th  June,  1830,  according  to  the  terms  of  this  agreement."  It 
appeared  that  the  plaintiff  had  refused  to  pay  for  the  straw  upon  ddtvertfj  and  it 
was  contended  that  he  was  not  bound  to  do  so,  and  that,  as  no  time  was  named 
for  the  payment,  he  might  defer  it  till  the  expiration  of  the  contract,  or  that,  at 
all  events,  the  promises  to  deliver  the  straw  and  to  pay  for  it  were  independent, 
and  should  be  enforced  by  cross  actions.  But  the  court  held  that  he  had  a  right 
to  be  paid  toties  quoties  on  the  delivery  of  each  load,  and  that  the  plaintiff's 
refusal  to  do  so  gave  him  a  right  to  rescind  the  contract,  and  that  the  plaintiff 
was  properly  nonsuited.  Such  are  the  arguments  in  favour  of  the  doctrine  at 
which  Lord  Tenterden  seems  to  have  hinted  in  Roberts  v.  Havelock.  At  the 
same  time,  it  must  not  be  concealed,  that  the  expressions  of  Parke,  J.,  in  that 
very  case,  lean  the  other  way.  '^  If,"  says  his  lordship,  ^'  there  had  been  any 
specific  contract  by  the  plaintiff  for  completing  the  toorky  the  argument  of  the 
defendant  might  have  had  much  weight  But  this  was  only  a  general  employ- 
ment of  the  plaintiff  by  the  defendant  in  the  same  way  as  all  shipwrights  are 
employed."  Yet  surely  if  the  plaintiff  had  refused  to  complete  on  payment  as  he 
went  along,  an  action  would  have  lain  against  him.  In  Withers  v.  Reynolds 
Littledale,  J.,  expressly  founds  the  decision  upon  the  special  wording  of  the  con- 
tract, "  for  each  load,  Ac,"  which  he  says  imports  that  each  load  shall  be  paid  for 
on  delivery ;  and,  indeed,  if  that  case  were  decided  on  any  other  ground,  it  would 
be  contrary  to  the  opinion  expressed  by  Parke,  J.,  in  Oxendale  v.  Wetherall,  9 
B.  &  G.  386. 

To  return  from  this  digression.  In  Read  v.  Rann,  10  B.  A  G.  439,  recognised 
in  Broad  v.  Thomas,  1  Bingh.  99,  the  doctrine  of  Gutter  v.  Powell,  Hulle  v. 
Heightman,  and  Sinclair  v.  Bowles,  was  again  acted  upon.  In  that  case  a  ship- 
broker  brought  an  action  for  commission  for  procuring  a  charterer  for  the 
defendant's  ship.  It  was  proved  to  be  a  custom  in  that  city  that,  in  such  cases, 
if  the  bargain  was  perfected,  the  commission  was  five  per  cent.,  but,  if  the  bar. 
gain  went  off,  nothing  was  payable ;  and  here  it  had  gone  off.  The  plaintiff  was 
nonsuited.  '^  The  claim  of  the  plaintiff,"  said  Parke,  J.,  "  rests  on  the  custom 
and  not  on  a  quantum  meruit.  The  custom  presupposes  a  special  contract,  and, 
if  that  is  not  satisfied,  no  claim  at  all  arises,  for  no  other  contract  can  be  implied. 
In  some  cases,  a  special  contract  not  executed  may  give  rise  to  a  claim  in  the 
nature  of  a  quantum  meruit,  ex.  gr.  where  a  special  contract  has  been  made  for 
goods,  and  goods  sent  not  according  to  the  contract  have  been  retained  by  the 
party,  there  a  claim  for  the  value  on  a  quantum  valebant  may  be  supported. 
But  then  from  the  circumstances  a  new  contract  may  be  implied." 

The  general  rule  being  thus  established,  viz.  that  while  the  special  contract 
remains  unperformed,  no  action  of  indebitatus  assumpsit  can  be  brought  for  any- 
thing done  under  it,  we  now  come  to  the  exceptions  from  that  rule :  and  the  first 
of  them  \&  that  adverted  to  by  Mr.  J.  Parke,  in  the  passage  just  cited.    It  con- 
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sisto  of  cases  in  which  something  has  been  done  nnder  a  special  contract,  bnt 
not  in  strict  accordance  with  the  terms  of  that  contract.  In  *such  a  case,  |-«i  ^-i 
the  party  cannot  recover  the  remuneration  stipulated  for  in  the  contract, 
because  he  has  not  done  that  which  was  to  be  the  consideration  for  it.  Still,  if 
the  other  party  have  derived  any  benefit  from  his  labour,  it  would  be*  unjust  to 
allow  him  to  retain  that  without  paying  anything.  The  law,  therefore,  implies  a 
promise  on  his  part  to  pay  such  a  remuneration  as  the  benefit  conferred  upon 
him  is  reasonably  worth,  and,  to  recover  that  quantum  of  remuneration,  an  action 
of  indebitatus  assumpsit  is  maintainable.  This  is  conceived  to  be  a  just  expres- 
sion of  the  rule  of  law,  as  it  at  present  prevails.  The  cases  on  the  subject  are, 
however,  extremely  numerous,  and  in  many  instances  at  variance  with  eagh 
other;  and,  as  the  subject  is  one  of  great  general  importance,  it  will  perhaps  be 
best  and  fairest  to  the  reader  to  enter  somewhat  more  at  large  upon  it,  even  at 
the  risk  of  prolixity. 

The  rule  which  was  in  early  times  observed  upon  this  subject  was  diametrically 
opposite  to  that  which  now  obtains.    It  was  held,  that,  whenever  anything  was 
done  under  a  special  contract,  but  not  in  conformity  thereto,  the  party  for  whom 
it  was  done  must  pay  the  stipulated  price,  and  resort  to  a  cross  action  to  indem- 
nify himself  for  the  deficiency  in  the  consideration.    Thus  it  was  held,  in  Browne 
Y.  Davis,  1794,  cited  7  East,  479,  in  nota,  that  the  plaintiff,  who  had  agreed  to 
build  a  race-booth  for  twenty  guineas,  was  entitled  to  recover  the  whole  price, 
although  the  booth  was  so  badly  constructed  that  it  fell  down  during  the  races, 
and  it  was  admitted  that  a  cross  action  would  lie  against  the  plaintiff.    In  Tem- 
plar V.  MXachlan,  Feb.  6,  1806,  2  N.  R.  136,  an  action  was  brought  on  an  attor^ 
ney's  bill,  and  the  defence  was  gross  negligence  in  the  plaintiff,  who  had  allowed 
improper  bail  to  justify.    The  evidence  of  negligence  was  held  inadmissible,  and 
the  plaintiff  recovered  the  whole  amount  of  his  bill ;  the  court  saying  that  the 
only  case  in  which  such  evidence  would  be  admissible  was  where  the  negligence 
was  so  great  that  the  plaintiff  had  derived  no  benefit  cU  oZZ,  and  that  there  they 
would  perhaps  admit  it,  to  prevent  circuity.    In  Mills  v.  Bainbridge,  cited  2  N« 
B.  136,  injury  from  improper  stowage  was  held  to  be  no  defence  in  an  action  for 
freight.    However,  in  Trinity  Term,  46  G.  3  (June  13, 1806,)  the  rule  which  now 
obtains  was  established  by  the  decision  of  the  E.  B.,  in  Basten  v.  Butter,  7  East, 
479.    That  was  an  action  of  assumpsit  for  work  and  labour,  and  materials, 
brought  by  a  carpenter,  whom  the  defendant,  a  farmer,  had  employed  to  roof  a 
linhay  and  a  bam.    The  defendant,  at  Nisi  Prius,  offered  to  prove  that  the  work 
had  been  done  in  a  grossly  improper  manner.    This  evidence  was  rejected  on 
the  authority  of  Brown  v.  Davis,  and  a  verdict  found  for  the  plaintiff,  which  the 
court  set  aside  on  the  ground  that  the  defence  ought  to  have  been  admitted. 
This  decision  was  followed  by  Farnsworth  v.  Gkmnml,  1  Camp.  38,  which  was 
also  an  action  of  assumpsit  for  work  and  labour,  and  materials,  brought  by  the 
plaintiff,  who  had  rebuilt  the  front  of  a  house  for  the  defendant.    The  defence 
was,  that  the  house  was  so  out  of  the  perpendicular  that  it  was  in  danger  of  fall- 
ing.   Parke,  for  the  plaintiff,  objected,  that  this  was  only  ground  for  a  cross 
acdon ;  and  he  relied  on  Templar  v.  M'Lachlan.    Lord  EUenborongh  admitted 
the  evidence.    ''This  action,"  said  his  lordship,  ''is  founded  on  a  claim  for 
meritorious  service :  the  plaintiff  is  to  recover  tohat  he  deserves.    It  is,  therefore, 
to  be  considered  how  much  he  deserves,  or  if  he  deserves  anything.    If  the 
defendant  has  derived  no  benefit  from  his  services,  he  deserves  nothing,  and 
there  must  be  a  verdict  against  him.    There  was  formerly  considerable  doubt 
upon  this  point.    The  late  Mr.  J.  Buller  thought— and  I,  in  deference  to  so  great 
an  authority,  have,  at  times,  ruled  the  same  way — that,  in  cases  of  this  kind,  a 
cross  action  for  the  negligence  was  necessary ;  but^  that,  if  the  work  be  done,  the 
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plaintiff  most  recover  fbr  it  I  hone  nnce  had  a  eanference  wUh  the  judges  on  the 
subject^  and  I  now  ooiisider  this  as  a  correct  role :  thai  if  there  has  been  no  benO' 
Heidi  eervieej  there  shall  be  no  pay  ;  hut  if  some  benefit  has  been  derivedf  though 
not  to  the  extent  eacpededy  this  shdU  go  to  the  amount  of  the  plaintiff^s  demand. 
The  cUxim  shall  be  eo-extensive  wiA  the  benefit"  This  case  was  followed  by 
Denew  t.  Daverall,  3  Camp.  451,  where  the  same  rule  was  applied  in  an  action 
P151  ^7  ^^  ^auctioneer  against  his  employer.  See  too,  [Bracey  ▼.  Garter,  12 
'-  ^  A.  A;  E.  373 ;  NichoUs  t.  Wilson,  11  M.  &  W.  107 ;]  HiU  t.  Featherston- 
hangh,  7  Bing.  669 ;  Shaw  t.  Arden,  9  Bing.  287 ;  Gill  v.  Longher,  1  Tyrwh. 
124;  Hantley  t.  Bnlwer,  6  Bingh.  N.  G.  111.  And  Poulton  y.  Lattimore,  9  B. 
&  C.  259,  and  Street  y.  Blay,  2  B.  ft  Adol.  466,  have  established,  beyond  all 
donbty  that  even  where  there  is  an  express  warranty,  and  a  breach  of  that  war- 
ranty is  the  defect  of  consideration  complained  of,  the  defendant  may,  in  an 
action  for  goods  sold  and  dellYcred,  give  eYidence  of  the  breach  of  warranty  in 
redaction  of  damages.  (Vide  Dicken  y.  Neale,  1  M.  ft  Welsh.  656.)  And  this 
may,  cYen  since  the  rules  of  Hil.,  4  W.  4^  be  done  under  the  general  issue,  Hill 
Y.  Allen,  2  Mee.  ft  W.  283.  In  Francis  y.  Baker,  10  A.  ft  E.  643,  it  was 
attempted  to  stretch  this  principle  so  far  as  to  include  a  case  in  which  a  broker, 
who  had  purchased  railway  shares  fbr  the  defendant,  sued  for  money  paid,  and 
the  latter  set  up  as  his  defence  conYersion  of  the  shares  by  the  broker :  the  court, 
howcYcr,  held  that  that  was  matter  for  a  cross  action.  [It  will  be  obserYed  that 
the  distinction  between  that  case  and  the  others,  is  that  the  defence  there  was 
not  the  inferiority  of  the  article  procured  by  the  broker,  or  the  badness  of  his  work, 
but  a  subsequent  independent  tort  HowcYcr,  in  Mondel  y.  Steele,  8  Mee.  ft 
Wels.  871,  the  court  said  that  there  were  exceptions  to  the  practice  of  allowing 
the  defence  of  the  inferiority  of  the  thing  done  to  that  contracted  for,  to  be 
applied  in  reduction  of  damages ;  and  they  intimated,  that  in  actions  for  an 
attorney's  bill,  or  for  freight,  the  defence  would  not  be  allowed,  unless  it  went  to 
the  extent  of  denying  that  any  benefit  at  all  had  been  deriYcd.  See,  howeYcr, 
the  distinction  taken  in  Hill  y.  Featherstonhaugh,  between  a  useless  item  seYer- 
able  from  the  rest  of  the  account,  and  one  inseparable.] 

It  is  setUed  by  Street  y.  Blay,  and  Poulton  y.  Lattimore,  that,  where  an  article 
is  warranted,  and  the  warranty  is  not  complied  with,  the  Yendee  has  three  courses, 
any  one  of  which  he  may  pursue.  1.  He  may  refuse  to  receiYe  the  article  at  all  ] 
2.  He  may  receiYe  it,  and  bring  a  cross  action  for  the  breach  of  the  warranty ;  or,  3. 
He  may,  without  bringing  a  cross  action,  use  the  breach  of  warranty  in  reduction 
of  the  damages,  in  an  action  brought  by  the  Yendor  for  the  price ;  [i.  e.  to  the 
extent  of  the  difference  between  the  agreed  price  or  alleged  Yalue,  and  the  real 
Yalue,  at  the  time  of  deliYery  as  reduced  by  the  breach  of  contract :  but  if  there 
be  any  further  damage,  besides  that  so  allowed  in  abatement  of  the  price,  he  most 
bring  a  cross  action.  Mondel  y.  Steele,  8  M.  ft  W.  858 ;  and  see  Bigge  y.  Bur- 
bidge,  15  L.  J.  Exch.  309,  and  16  M.  ft  W.  698.]  It  was  once  thought,  and 
indeed  laid  down  by  Lord  Eldon,  in  Gurtis  y.  Hannay,  3  Esp.  83,  that  he  might, 
on  discoYcring  the  breach  of  warranty,  rescind  the  contract,  return  the  chattel, 
and,  if  he  had  paid  the  price,  recoYer  it  back.  This  doctrine  which  was  opposed 
to  Weston  y.  Downes,  ante,  p.  11,  is,  howcYer,  oYerruled  by  Street  y.  Blay,  and 
Gompertz  y.  Denton,  1  G.  ft  Mee.  205;  3  Tyrwh.  232 ;  and  it  is  clear  that  though 
the  non-compliance  with  the  warranty  will  justify  him  in  refusing  to  receiYe  the 
chattel,  it  will  not  justify  him  in  returning  it,  and  suing  to  recoYcr  back  the  price; 
unless,  indeed,  he  return  it,  haring  kept  it  (as  he  has  a  right  to  do,  see  Lorrymer 
Y.  Smith,  1  B.  ft  G.  1)  such  a  time  only  as  was  necessary  for  a  fair  examinatioui 
in  which  case  he  cannot  be  considered  as  haYing  receiYcd  it  at  all.  See  Okell  y. 
Smith,  1  Stark.  107  ;  Jordan  y.  Norton,  4  M.  ft  W.  169*,  Street  y.  Blay,  Young 
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y.  Cole,  3  Bing.  N.  G.  730 ;  where  a  distinction  was  drawn  between  the  effect  of 
a  breach  of  warranty,  and  of  a  total  failnre  of  consideration. 

Bat  although  Street  v.  Blay,  and  Poulton  7.  Lattimore,  clearly  establish  that 
where  there  is  a  breach  of  warranty,  that  may  be  given  in  evidence  in  reduction, 
in  an  action  of  indebitatus  assumpsit  for  the  price,  or  a  cross  action  may  be 
brought  upon  the  warranty ;  yet  it  is  the  opinion  of  a  writer  of  great  merit  and 
learning  (Mr.  Starkie)  that  "  where  there  is  a  specific  bargain  as  to  price,  but  no 
warranty,  and  goods  inferior  in  value  to  those  contracted  for  have  been  delivered, 
the  yendee  must,  where  U  is  practicable  to  do  «o,  toiilioiU  pr^'udicCf  return  the 
goods,  and  thus  rescind  the  contract  in  toto ;  and  if  he  does  not,  must  be  taken 
to  haye  acquiesced  in  the  performance  of  the  contract."  Stark.  Ev.  vol.  2,  p.  879, 
2d  edit  It  is  not  apprehended  that  this  position  leads  to  any  very  extensive  con- 
sequences, because,  as  it  is  confined  by  Mr.  Starkie  himself  to  those  cases  in 
whicb  ^  it  is  practicable  to  return  the  goods  without  prejudice,"  it  must  not,  it  is 
presumed,  be  taken  to  apply  to  any  case  where  the  goods,  from  their  nature,  can- 
DOt  be  returned  in  statu  quo }  as,  for  instance,  where  they  consist  of  bricks  and 
mortar,  put  together  in  the  shape  of  a  house ;  nor  can  it,  it  is  supposed,  include 
any  case  in  which  the  defect  is  of  a  latent  nature,  not  immediately  discoverable, 
since,  in  such  a  case,  the  vendee  might  keep  the  goods  for  a  long  time  without 
finding  it  out ;  yet  it  would  be  hard  if  he  were  to  lose  his  remedy  upon  discover^ 
tng  iL  Nay,  he  might  even  have  sold  the  goods  with  an  express  warranty  against 
the  defect  in  question,  for  the  breach  of  which  he  would  be  subject  to  an  action ; 
and  it  would  be  hard  to  contend  that  he  should  have  no  remedy  over.  Neither, 
it  is  apprehended,  can  Mr.  Starkie's  position  apply  to  any  case  in  which  the  ven- 
dee*s  necessity  for  the  goods  is  urgent,  and  where  it  is  better  for  him  to  have  goods 
worse  than  the  description  in  the  contract  than  to  have  none  to  all.  In  such  a 
ease  he  certainly  cannot  rescind  the  contract  without  pr^udice.  He  may  have 
chartered  a  vessel  for  the  purpose  of  exporting  them,  which  may  be  actually  lying 
at  demurrage ; — he  may  have  resold  them,  and  be  liable  to  a  penalty  for  not  deliver- 
ing them  by  a  certain  day.  In  such  cases  it  would  be  hard  to  ask  him  to  return  them 
on  pain  of  losing  his  remedy  for  breach  of  contract  The  position,  therefore,  of  Mr. 
Starkie  applies  to  a  comparatively  small  number  of  cases  \  and  when  we  consider 
the  difficulty  of  selecting  those — ^when  we  consider  what  disputes  would  arise  upon 
the  question,  whether  the  goods,  in  each  particular  case,  could  have  been  returned, 
and  the  contract  rescinded,  *withoutpr^dice — ^we  cannot  but  wish  that  no  r«|  gi 
such  distinction  should  subsist ;  but  that  all  cases  of  non-compliance  with 
a  contract  should  be  governed  by  the  simple  rule  laid  down  in  Street  v.  Blay,  as 
applicable  to  cases  of  warranty,  and  which  gives  the  vendee  his  option,  either  to 
rescind  the  contract,  by  returning  the  article  within  a  reasonable  time  for  examina- 
tion, or  to  bring  an  action  for  the  breach  of  contract,  or  to  use  it  in  reduction  of 
the  damages  in  an  action  for  the  price. 

As  a  rule  of  evidence,  indeed,  it  may  rationally  enough  be  laid  down,  that 
if  a  question  arise,  during  an  action  for  the  price  of  goods,  whether  they 
did  or  did  not  correspond,  with  the  sample  or  other  description  in  the  con- 
tract, the  &ct  that  the  vendee  received  and  kept  them  without  remonstrance,  may 
&irly  be  urged  to  the  jury  as  raising  a  presumption,  in  the  absence  of  strong  proof 
to  the  contrary f  that  they  corresponded  with  the  bargain.  But  it  is  one  thing  to 
contend  for  a  presumption  of  this  sort,  and  another  to  establish  a  rule  of  law.  A 
receipt  in  fuU  raises  a  strong  presumption  of  payment,  but  is  not  conclusive : 
why  shoidd  the  retainer  of  goods  be  more  so  ? 

Let  us  now  see  on  what  authority  this  position  rests,  and  how  far  that  authority 
is  shaken  by  authority  more  recent  than  itself.  The  cases  cited  by  Mr.  Starkie 
in  support  of  it  are,  Grimaldi  v.  White,  4  £sp.  95 ;  Fisher  v.  Samuda,  1  Camp. 
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190 ;  Groning  v.  Mendham,  1  Stark.  267 ;  Hunt  v.  Silk,  6  Eaat,  449.  The  first 
observation  on  these  cases  is,  that,  with  the  exception  of  Hunt  y.  Silk,  (which  will 
be  shown  not  to  support  the  position  in  question,)  thej  are  Nisi  Prius  decisions. 

Grimaldi  y.  White,  4  Esp.  95,  is  certainly  an  authority  direct  upon  the  point. 
There  the  plaintiff  agreed  to  paint,  for  fifteen  guineas,  miniatures  conformable  to 
a  specimen  previously  exhibited ;  the  miniatures  had  been  sent  home  to  the  defend- 
ant, who  objected,  but  did  not  return  them.  In  an  action  for  work  and  labour 
he  was  not  permitted  to  give  evidence  of  their  inferiority  to  the  specimen  exhi- 
bited. 

The  only  answer  that  can  be  given  to  this  case  is  by  contending  that  it  is  over- 
ruled by  subsequent  authorities. 

Fisher  v.  Samuda,  1  Gamp.  190,  was  a  special  action  of  assumpsit.  The  decla- 
ration stated  that,  in  consideration  of  the  plaintiff's  agreement  to  purchase  a  cer- 
tain quantity  of  beer  fi^>m  the  defendant,  to  be  shipped  to  Gibraltar,  the  defend- 
ant undertook  to  deliver  him  good  and  sufiBcient  beer  for  that  purpose.  Breach, 
that  the  beer  delivered  was  not  good  ^or  sufficient,  assigning  special  damage  in 
the  re-sale. 

It  appeared  that  an  action  had  been  brought  for  the  price  of  the  beer  in  ques- 
tion, in  which  judgment  had  been  allowed  to  go  by  default,  and  that  on  a  writ  of 
inquiry  a  verdict  for  the  full  amount  of  the  price  had  been  agreed  on.  Lord 
EUenborough  said  that  he  thought  the  bad  quality  of  the  beer  should  have  been 
given  in  evidence  in4he  former  action,  and  that  the  present  action  could  not  be 
maintained.    But  he  suffered  the  cause  to  proceed,  for  the  sake  of  convenience. 

It  then  appeared  that  the  beer  was  delivered  in  May,  1806,  and  that  there  was 
no  offer  to  return  it  till  December. 

Lord  EUenborough  thought  that  the  plaintiff  by  having  kept  it  so  long,  must 
be  taken  to  have  acquiesced  in  the  quality ;  and  the  defendant  had  a  verdicL 

The  point  firstly  decided  by  Lord  EUenborough  in  this  case,  namely,  that  a 
vendee  who  by  suffering  judgment  for  the  whole  price  has  neglected  an  opportu- 
nity of  obtaining  a  decision  on  the  inferiority,  if  any,  shall  be  estopped  firom  after- 
wards  bringing  an  action  on  that  score,  does  not  at  aU  support  the  position  con- 
tended for  by  Mr.  Starkie.  (It  may  be  here  cursorily  observed  that  the  rule  laid 
down  on  this  point  appears  very  questionable.  It  does  not  hold  good  e  converse, 
for  in  Turner  v.  Robinson,  5  B.  &  Ad.  789,  the  court  allowed  the  misconduct  of 
a  servant  to  be  used  as  a  defence  to  an  action  for  his  wages,  after  the  master  had 
brought  an  action  against  the  servant,  and  recovered  damages  for  the  same  mis- 
conduct.) [And  in  Mondel  v.  Steele,  8  M.  &  W.  872,  an  action  was  held  to  be 
maintainable  for  the  inferiority  of  a  chattel  after  the  same  inferiority  had  been  used 
as  a  defence  in  an  action  for  the  price.  So  in  Bigge  v.  Burbidge,  15  M.  &  W. 
589|  a  plea  stating  a  former  action  for  the  price  of  a  kitchen-range  with  a  payment 
into  court  in  that  action  of  42Z.,  taken  out  by  the  then  plaintiff  in  satisfaction,  &c, 
was  held  to  be  no  answer  to  an  action  for  unskilfully  constructing  the  same  kitchen- 
range,  although  the  case  of  Fisher  v.  Samuda,  was  reUed  on  in  support  of  the 
plea.]  The  point  secondly  ruled — ^if  ruled — ^by  his  lordship,  certainly  does  favour 
Mr.  Starkie's  view.  But  then  his  lordship  seems  to  have  left  the  lapse  of  time  to 
the  jury,  and  what  he  is  reported  to  have  said  seems  only  to  have  been  a  recom- 
T^yt-K  mendation  to  them  to  presume,  firom  the  long  *sUence,  that  the  contract 
was  duly  performed.  Indeed  his  words  are,  '*  The  plaintiff  must  be  pre- 
sumed to  have  assented  to  its  good  quality,  and  have  acquiesced  in  the  due  per- 
formance of  the  contract."  If  he  had  thought  the  lapse  of  time  a  substantive 
answer  to  the  action,  not  a  mere  argument  fit  to  be  addressed  to  the  jury,  he 
would  have  nonsuited  the  plaintiff,  whereas  we  see  that  the  defendant  had  a 
Terdict.^ 
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Groniiy^  y.  Mendham,  1  Stark.  257,  was  an  action  for  the  price  of  clover  seed ; 

the  defendant,  who  had  kept  the  seeds,  was  not  permitted  to  go  into  evidence  of 

their  inferiority  to  the  quality  stipulated  for,  on  the  ground  that  he  had  given  no 
notice  of  his  intention  to  rescind  the  contract  This  case  also  favours  Mr.  Star- 
kie's  doctrine ;  but  it  is  hinted  by  Bayley,  B.,  1  C.  &  Mee.  838,  that  it  has  been 
overmled  by  Poulton  v.  Lattimore,  9  B.  ^  G.  259,  in  which  it  was  cited,  as,  were 
also  Hopkins  v.  Appleby,  1  Stark.  477,  and  Milner  v.  Tucker,  1  C.  &  P.  15. 

With  respect  to  Hunt  v.  Silk,  5  East,  449,  in  that  case  A.  had  agreed  to  take  a 
hoase  firom  B.  and  pay  him  10/.,  and  B.  was  to  execute  a  lease  and  repair  within 
ten  days.  A.  paid  the  10/.  and  took  possession.  B.  neglected  to  execute  the 
lease  or  repair.  A.  having  continued  in  possession  of  the  house,  it  was  held  by 
Lord  Ellenborough  at  N.  P.,  and  afterwards  by  the  court,  that  he  was  too  late 
to  rescind  the  contract  and  recover  back  the  lOZ.  as  money  had  and  received,  but 
that  his  remedy  was  by  action  on  the  special  agreement,  which  is  in  conformity 
with  the  decision  in  Street  v.  Blay,  but  does  not  seem  to  support  the  doctrine 
now  under  examination. 

As  to  the  Nisi  Prius  case  above  stated,  it  may  perhaps  be  doubted  whether 
they,  so  far  as  they  tend  to  establish  the  position  laid  down  in  the  passage  cited 
from  Mr.  Starkie^s  work,  can  be  now  treated  as  law. 

It  seems  clear  from  Street  v.  Blay  and  Poulton  v.  Lattimore,  that,  where  there 
18  a  breach  of  an  express  warranty,  the  vendee  may,  though  he  have  retained  the 
goods,  either  give  the  breach  in  evidence  in  an  action  for  the  price,  or  sue  upon 
the  warranty,  unless,  perhaps,  where  he  has,  as  in  Fisher  v.  Samuda,  suffered  a 
judgment  for  the  entire  of  the  contract  price.    But  what  difference  is  there  in 
reason  between  the  effect  of  an  express  warranty  and  such  a  promise  as  was 
broken  by  the  defendant  in  Groning  v.  Mendham,  and  Qrimaldi  v.  White ;  or 
rather,  what  were  the  promises  in  those  actions  but  express  warranties  ?    It  is 
apprehended,  that  anything  said  at  the  time  of  making  a  contract,  if  it  be  not  a 
mere  representation,  is  an  expresB  warranty.    See  Power  v.  Barham,  4  Ad.  k 
EIL  473 ;  Allen  v.  Cameron,  1  C.  &  Mee.  832,  is  another  authority  at  variance, 
as  is  submitted,  with  Groning  v.  Mendham  and  Grimaldi  v.  White.    Indeed,  the 
fiirmer  case  is  there  said  by  Bayley,  B.,  p.  838,  to  be  shaken  by  Poulton  v.  Latti- 
more ;  and  the  same  learned  judge,  on  Hopkins  v.  Appleby  being  cited,  asked 
"Whether  what  Lord  Ellenborough  then  said  was  intended  as  a  rule  of  law,  or 
was  it  not  to  guide  the  conduct  of  the  jury?"    See  p.  837.    To  the  same  effect 
is  Ghappel  v.  Hicks,  2  C.  &  M.  214.     [And  see  Baillie  v.  Eell,  4  N.  0.  638.    In 
Richardson  v.  Dunn,  2  Q.  B.  218,  the  defendant  had  ordered  from  three  to  four 
hundred  tons  of  coal,  per  Navigator  or  some  other  vessel,  162  tons  were  sent  by 
another  vessel,  and  the  defendant,  not  having  repudiated  the  shipment  within  a 
week  after  notice,  was  held  responsible  to  the  vendor,  who  had  drawn  upon  him 
pursuant  to  the  original  arrangement    The  court  held  that  his  silence  was 
equivalent  to  assent.    It  will  be  observed,  that  it  appeared  the  Navigator  would 
not  have  held  200  tons,  and  it  is  not  clear  that  the  contract  was  broken ;  if  it 
was,  the  judgment  of  the  Court  of  Queen's  Bench  must  have  proceeded  upon 
the  idea  that  there  was  a  new  contract    See  Grounsell  v.  Lamb,  1  M.  A  W.  352.] 

It  has  been  said  in  some  cases,  that  the  defendant,  if  he  mean  to  contend  that 
the  benefit  reoeived  was  not  that  which  he  stipulated  for,  must  give  the  plaintiff 
Botioe  of  his  intention.  However,  the  observation  made  on  this  subject  by  Lord 
EUenborongh,  in  Basten  v.  Butter,  seems  conclusive,  viz.,  that  if  the  plaintiff  sue 
upon  a  quantum  meruit,  the  very  form  of  his  own  declaration  gives  him  notice 
tluit  the  adeqoacy  of  the  consideration  may  be  disputed. 

With  respect  to  the  quantum  of  reduction,  it  was  said  by  Parke,  J.,  in  Thorn- 
ton V.  Place,  1  M.  &  Bob.  219,  that  "where  a  party  engages  to  do*  certain  sped- 
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fied  work  on  certain  specified  termS;  and  in  a  certain  specified  mani^r,  but  in 
fact  does  not  perform  the  work  so  as  to  correspond  with  the  specification,  he  is 
not;  of  course,  entitled  to  recover  the  price  a^ed  on  in  the  specification.  Nor 
can  he  recover  according  to  the  actual  value  of  the  work,  as  if  there  had  been  no 
special  contract.  What  the  plaintiff  is  entitled  to  recover  is  the  price  agreed  on 
in  the  specification,  subject  to  a  deduction,  and  the  measure  of  that  deduction  is 
the  sum  it  would  take  to  alter  the  work,  so  as  to  make  it  correspond  with  the 
specification."  As  there,  perhaps,  might  be  cases  to  which  this  rule  could  not 
r*lfil  ^®  ^*^  perfect  justice  applied,  *it  probably  was  only  laid  down  by  the 
learned  judge  with  reference  to  such  as  that  immediately  before  him.  In 
Ghappel  v.  Hicks,  2  G.  &  M.  214,  Bayley,  B.,  says,  ^*  The  rule  is,  that  if  the  con- 
tract be  not  faithfully  performed,  the  plaintiff  shall  be  entitled  only  to  recover 
the  value  of  the  work  and  materials  supplied."  Lord  EUenborough's  rule,  laid 
down  after  consulting  the  judges  in  Farnsworth  v.  Garrard,  was,  *'  The  claim 
shall  be  co  extensive  with  the  benefit." 

The  next  exception  to  the  general  rule,  that  no  action  of  indebitatus  assumpsit 
will  lie  while  the  special  contract  remains  unperformed,  is  to  be  found  in  a  class 
of  cases  which  establish  the  proposition,  that  when  one  party  has  absolutely 
refused  to  perform,  or  has  incapacitated  himself  from  performing,  his  side  of  the 
contract,  the  other  party  may  rescind  the  contract,  and  sue  for  what  he 
has  already  done  under  it,  upon  a  quantum  meruit.  That  he  may  rescind 
it  upon  an  absolute  refusal  by  the  other  party  to  perform  his  part,  is  proved 
by  Withers  v.  Reynolds,  the  facts  of  which  have  been  already  stated. 
There,  the  plaintiff  having  refused  to  pay  for  the  loads  on  delivery  pur- 
suant to  his  contract,  the  defendant  was  held  entitled  to  rescind  it.  '^  If  the 
plaintiff,"  said  Patteson,  J.,  "  had  merely  failed  to  pay  for  any  particular  load, 
that,  of  itself,  might  not  have  been  an  excuse  to  the  defendant  for  delivering  no 
more  straw  ]  but  the  plaintiff  here  expressly  refuses  to  pay  for  the  loads  as  de- 
livered ;  the  defendant  is  therefore  not  liable  for  ceasing  to  perform  his  part  of 
the  contract."  This  case  was  commented  on  in  Franklin  v.  Miller,  4  Ad.  &  EIL 
599,  and  the  same  doctrine  laid  down.  "  The  rule  is,"  said  Coleridge,  J.,  **  that 
in  rescinding,  as  in  making  a  contract,  both  parties  must  concur.  In  Withers 
V.  Reynolds,  each  load  of  straw  was  to  be  paid  for  on  delivery.  When  the  plain 
tiff  said,  that  he  would  not  pay  for  his  loads  on  delivery,  that  was  a  toM  failure, 
and  the  plaintiff  was  no  longer  bound  to  deliver.  In  such  a  case  it  may  be  taken, 
that  the  party  refusing  has  abandoned  the  contract."  The  refusal  which  is  to 
authorize  the  rescission  of  the  contract,  must  be  an  unqualified  one.  In  Lines 
y.  Rees,  tried  before  Mr.  J.  Coleridge,  at  the  Monmouthshire  Summer  Assizes, 
1837,  ike  action  was  assumpsit  on  a  contract  to  build  a  house  for  a  specified 
sum,  with  a  count  for  work  and  labour,  and  materials.  It  appeared  that  the 
house  was  not  yet  completed,  but  that  a  good  deal  of  extra  work  had  been  done 
by  the  defendant's  order :  that  the  plaintiff  had  called  on  him  to  pay  for  all  that 
had  been  done,  and  that  he  had  replied  '^  that  he  would  not — ^perhaps  never.' 
On  this  evidence  the  plaintiff's  counsel  submitted  that  he  was  entitled  to  recover 
on  a  quantum  meruit  for  the  extra  work,  and  also  to  treat  the  special  contract  as 
rescinded.  Coleridge,  J.,  admitted  that  this  would  have  been  so,  had  the  refusal 
to  pay  been  absolute  and  unqualified ;  but  thought  that,  in  this  case,  the  refusal 
to  pay  must  be  construed  with  reference  to  the  demand,  which  was  made,  so  far 
as  the  work  done  under  the  contract  was  concerned,  too  soon.  He  therefore 
held  the  plaintiff  entitled  to  recover  only  for  the  extras.  This  not€  of  Lines  v. 
Rees  has  been  kindly  perused,  and  its  accuracy  confirmed,  by  the  defendant's 
counsel,  Mr.  Greaves.  Where  a  party  has  incapacitated  himself  from  perform- 
ing his  side  of  the  contract,  the  same  consequence  follows  as  if  he  had  absolutely 
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refused  to  do  so.  Bobson  and  Sharpe  v.  Drummond,  2  B.  &  Ad.  303,  was  an 
action  by  Sharpe  and  Bobson,  who  were  coach-makers,  against  the  defendant, 
for  not  paying  for  a  chariot  which  he  had  hired  of  Sharpe  for  five  years,  at  75 
guineas  per  annum ;  Sharpe  was  t^  paint  and  keep  it  in  repair.  The  defendant 
had  contracted  with  Sharpe  alon^.  When  three  years  out  of  the  five  had 
expired,  that  person,  having  dissolved  partnership  with  Bobson,  transferred  the 
stock-in-trade,  and,  among  other  things,  the  chariot  in  question,  to  him.  Bobson 
offered  to  continue  the  contract  with  the  defendant,  who  refused  to  have  anything 
to  say  to  him,  but  offered  to  complete  his  engagement  with  Sharpe.  Sharpe, 
however,  stated  that  that  was  now  impossible.  Under  these  circumstances,  the 
court  held,  that  the  defendant  had  a  right  to  rescind  the  contract,  and  decline  to 
keep  the  chariot  the  remaining  two  years.  ''  The  fact,-'  said  Parke,  J.,  *^  of 
Sharpe's  having  transferred  his  interest  in  the  contract  to  Bobson,  was  equiva- 
lent *to  saying,  'I  will  not  perform  my  part  of  the  contract,'  and  this  is  r^iqi 
an  answer  to  the  present  action."  On  the  same  principle  was  decided 
Planche  v.  Colburn,  8  Bingh.  14,  the  facts  of  which  will  be  presently  stated )  see 
likewise  Palmer  v.  Temple,  9  A.  &  £.  508 ;  Amor  v.  Fearon,  9  A.  &  E.  550.  On 
a  question  of  this  sort  depends  the  continuance  of  a  contract  after  the  death  of 
one  of  the  parties  thereto ;  if  it  was  one  involving  personal  confidence,  the  death 
of  the  party  confided  in,  rendering  its  performance  impossible,  puts  an  end  to 
it;  otherwise  not    See  Wentworth  v.  Cock,  10  A.  &  E.  42. 

It  must,  however,  be  observed,  that,  in  a  case  of  this  sort,  the  breach  of  con- 
tract which  entitles  the  other  contractor  to  rescind,  must  consist  in  the  non-per- 
formance of  something  essential.  "  If  the  plaintiff,''  said  Patteson,  J.,  in  Withers 
V,  Beynolds,  ^  had  merely  failed  to  pay  for  any  particular  load,  that  in  itself  might 
not  have  been  an  excuse  to  the  defendant  for  delivering  no  more  straw."  Accord. 
Fillieul  v.  Armstrong,  7  Ad.  &  Ell.  557 ;  Freeman  v.  Taylor,  8  Bing.  124 ;  Frank- 
lin V.  Miller,  4  A.  &  E.  599.  [Nor  must  it  be  a  breach  occasioned  by  his  own 
wrongful  refusal  to  accept  performance.    See  Fitt  v.  Cassanet,  4  M.  &  Gr.  898.' 

It  being  therefore  established,  that  where  one  contractor  has  absolutely  refusec 
to  perform,  or  rendered  himself  incapable  of  performing,  his  part  of  the  contract, 
the  other  contractor,  may,  if  he  please,  rescind,  such  act  or  such  refusal  being 
equivalent  to  a  consent  to  the  rescission ;  the  remaining  part  of  the  proposition 
above  stated  is,  that  upon  such  rescission  he  has  a  right,  if  he  have  done  anything 
under  the  contract,  to  sue  immediately  for  compensation  on  a  quantum  meruit. 
That  he  should  do  so  is  consistent  with  reason  and  justice,  for  it  is  clear  that  the 
defendant  cannot  be  allowed  to  take  advantage  of  his  own  wrong,  and  screen 
himself  from  payment  for  what  has  been  done  by  his  own  tortious  refusal  to  per- 
form his  part  of  the  contract,  which  refusal  alone  has  enabled  the  plaintiff  to 
rescind  it.  He  cannot,  however,  recover  on  the  special  contract,  and  must,  there- 
fore, be  entitled  to  sue  upon  a  quantum  meruit,  founded  on  a  promise  implied  by 
law,  on  the  part  of  the  defendant,  to  remunerate  him  for  what  he  has  done  at  his 
request ;  and,  as  an  action  on  a  quantum  meruit  is  founded  on  a  promise  to  pay 
im  request,  and  there  is  no  ground  for  implying  any  other  sort  of  promise,  he 
may,  of  course,  bring  his  action  immediately.  This  point  is  decided  by  Planch^ 
V.  Colburn  and  another,  8  Bing.  14.  The  declaration  in  that  case  stated  that  the 
defendants  had  engaged  the  plaintiff  for  lOOl,  to  write  a  treatise  on  Costume  and 
Ancient  Armour,  to  be  published  in  "  The  Juvenile  Library ;"  that  the  plaintiff 
had  written  part,  and  was  willing  to  complete  and  deliver  the  whole  for  insertion 
in  that  publication ;  but  that  the  defendants  would  not  publish  it  there,  nor  pay 
the  sum  of  lOOL    There  was  also  the  common  count  for  work  and  labour. 

At  the  trial  it  appeared  that  the  plaintiff  had  been  engaged  on  the  terms  above 
stated,  that  he  had  completed  part  of  his  work,  that  he  had  made  a  journey  in 
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order  to  inspect  a  collection  of  ancient  armonr,  and  made  drawings  therefrom  : 
but  that  he  had  never  tendered  or  delivered  his  performance  to  the  defendants, 
thej  having  finally  abandoned  the  publication  of  **  The  Juvenile  Library,"  on  the 
ill-success  of  some  of  the  first  numbers  of  the  work. 

The  jury  having  found  a  verdict  for  the  plaintiff  with  601.  damages,  the  court 
was  moved  for  a  new  trial.  It  was  contended,  that  the  plaintiff  could  not  reco- 
ver on  the  special  contract,  since  he  had  not  tendered  or  delivered  his  work,  and 
that  he  could  not  recover  on  the  indebitatus  count  for  work  and  labour,  because 
the  special  contract  was  still  open.  The  court,  however,  refused  the  new  trial, 
holding,  that,  as  the  defendants  had,  by  putting  an  end  to  "  The  Juvenile  Library,*' 
incapacitated  themselves  from  performing  their  engagement  with  the  plaintiff  to 
publish  his  work  there,  they  must  be  taken  to  have  abandoned  the  contract  alto- 
gether ;  and  that  he  might  recover  for  what  he  had  done,  upon  a  quantum  meruit 
*'  The  fact  was,"  said  Tindal,  C.  J., ''  that  the  defendants  not  only  suspended,  but 
actually  put  an  end  to  '  The  Juvenile  Library.*  They  had  broken  their  contract 
with  the  plaintiff  *,  and  an  attempt  was  made,  but  quite  unsuccessfully,  to  show 
that  the  plaintiff  had  afterwards  entered  into  a  new  contract  to  allow  them  to 
publish  his  book  as  a  separate  work.  I  agree  that  when  a  special  contract  is  in 
existence  and  open,  the  plaintiff  cannot  sue  on  a  quantum  meruit :  part  of  the 
question,  therefore,  here  was,  whether  the  contract  did  exist  or  not.  It  distinctly 
appeared,  that  the  work  was  finally  abandoned,  and  the  jury  found  that  no  new 
contract  had  been  entered  into.  Under  these  circumstances,  the  plaintiff  ought 
not  to  lose  the  fruit  of  his  labour,  and  there  is  no  ground  for  the  application  that 
has  been  made." 

There  is  a  class  of  cases  which  appear  at  first  sight  exactly  similar  to  Planch 
V.  Colburn,  and  Robson  v.  Drummond,  but  which  will  be  found,  on  closer  inspec- 
tion, to  be  distinguished  by  a  peculiarity  which  it  may  be  useful  here  to  remark.  I 
allude  to  those  cases  in  which  a  servant,  who  has  engaged  to  serve  for  a  certain 
time  at  certain  wages,  is  turned  away  by  his  master  before  the  period  for  which 
r«2oi  ^®  ^^^  ^engaged  to  serve  has  expired.  In  such  case  it  is  clear,  that,  if 
^  his  dismissal  be  in  consequence  of  his  own  misconduct,  he  will  be  entitled 
to  no  wages,  for  his  faithful  service  is  a  condition  precedent  to  his  right  to  them, 
and  that  condition  he  has  not  performed.  Turner  v.  Robinson,  6  G.  &  P.  15 ;  5  B. 
A  Ad.  789  ;  Gallo  v.  Brouncker,  4  G.  &  P.  618  ;  Spain  v.  Amott,  2  Stark.  256  ; 
Amor  V.  Fearon,  9  A.  A;  E.  648  ;  Turner  v.  Mason,  14  M.  &  W.  116.]  But,  if 
the  dismissal  be  unjust,  the  master  cannot  by  his  wrongful  discharge  prevent  the 
servant  from  recovering  due  compensation.  Such  a  case  seems  to  range  itself 
under  the  rule  we  have  been  just  discussing.  The  master  has  absolutely  refused 
to  perform  his  contract  with  the  servant,  and  it  is  apprehended  that  the  servant 
has  thereupon  a  right  to  rescind  it,  and  to  sue  upon  a  quantum  meruit  for  what 
he  has  already  done  under  it.  jLilley  v.  Elwin,  11  Q.  B.  742,  755.}  But  though 
he  may  rescind  the  contract,  he  is  not,  it  has  been  said,  obliged  to  do  so.  He 
has  a  right,  it  has  been  said,  to  consider  it  still  in  existence,  to  treat  the  wrongful 
dismissal  as  no  dismissal  at  all,  and  to  demand,  at  the  expiration  of  the  time  for 
which  he  was  hired,  the  whole  of  his  stipulated  wages, — not  on  a  quantum  meruit, 
but  by  virtue  of  the  special  contract,  his  own  part  of  which  he  may  then  safely 
aver  that  he  has  performed,  his  readiness  to  serve  during  the  rest  of  the  term  being 
considered  equivalent  in  law  to  actual  service  ]  and  it  has  been  thought  that  he 
may  sue  in  indebitatus  assumpsit,  that  being  no  more  than  any  creditor  may  do 
upon  an  executed  special  contract,  and  his  action,  though  not  special  in  its  form, 
being  still  upon  the  special  contract  and  supported  by  the  same  evidence  by  which 
a  special  count  would  be  substantiated.  Gandell  v.  Pontigny,  4  Campb.  375,  is  a 
direct  authority  in  favour  of  these  positions.    That  was  an  action  brought  by  a  clerk 
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for  his  whole  quftrter's  salary  against  his  master,  who  had  wrongfiilly  dismissed 
him  in  the  middle  of  a  quarter;  the  declaration  only  contained  the  common 
connt  for  work  and  labour.  Lord  Ellenborough :  ^'  K  the  plaintiff  was  discharged 
without  a  sufficient  caase,  I  think  this  action  maintainable.  Having  serred  a 
part  of  the  quarter,  and  being  willing  to  serve  the  residue,  in  contemplation  of 
law  he  may  be  considered  to  have  served  the  whole.  The  defendant  was  there- 
fore indebted  to  him  for  work  and  labour  in  the  sum  sought  to  be  recovered." 
This  peculiarity  in  the  case  of  servants  and  agents  wrongfollj  dismissed,  re* 
snhs  altogether  from  the  doctrine  of  congtrudive  service,  which  originated  in  deci* 
■ionfl  on  the  law  of  settlement ;  and  though  it  may  be  applicable  to  some  other 
cases  (see  Collins  v.  Price,  6  Bingh.  132,)  it  seems  difficult  to  understand  how  it 
can  be  rationally  applied  to  most  other  cases  of  special  contract.  For  instance, 
in  Planche  v.  Colbum,  it  would  have  been  impossible  for  Mr.  Planche,  with  much 
show  of  reason,  to  contend  that  he  had  ccnatrudioely  written  the  whole  treatise 
on  armour,  when,  in  point  of  fact,  he  only  had  finished  half  of  it.  It  has,  how- 
ever, been  applied  io  cases  of  servants,  clerks,  and  agents ;  and  perhaps,  there- 
fore,  the  result  of  the  authorities  on  this  subject  may  be,  that  a  derk,  servant,  or 
agent,  wrongfully  dismissed,  has  his  election  of  three  remedies:  viz.,  that,  1.  He 
may  brin^if  a  special  action  for  his  master's  breach  of  contract  in  dismissing  him, 
and  this  remedy  he  may  pursue  immediately.  Pagani  v.  Gandolfi,  2  0.  &  P.  370. 
2.  He  may  wait  till  the  termination  of  the  period  for  which  he  was  hired,  and  may 
then  perhapSj  sue  for  his  whole  wages,  in  indebitatus  assumpsit,  relying  on  the  doo« 
trine  of  constructive  service,  Gandell  v.  Pontigny ;  and  see  Collins  v.  Price,  5  Bing. 
132  'j  [and  Smith  v.  Eingsford,  3  Scott,  279]  vide  tamen  the  observations  of  the 
Judges  in  Smith  v.  Hayward,  post  3.  He  may  treat  the  contract  as  rescinded,  and 
may  immediately  suCf  on  a  quantum  meruit  for  the  work  he  actually  performed, 
Pbmch^  V.  Colbome,  but,  in  that  case,  as  he  sues  on  an  implied  contract  arising  out 
of  actual  services,  he  can  only  recover  for  the  time  that  he  acttially  served.  This 
was  the  last  point  really  decided  by  Lord  Tenterden,  in  Archard  v.  Homer,  3  G.  & 
P.  349,  a  case  sometimes,  (though,  it  is  submitted,  inconsiderately)  cited  for  the  pur- 
poae  of  showing  that  a  servant  wrongfully  dismissed  cannot,  afler  the  expiration  of 
the  term  for  which  he  was  hired,  sue  in  indebitatus  assumpsit  for  a  compensation 
for  any  longer  period  than  he  has  actually  served.  In  that  case  the  plaintifis 
declared  on  a  special  count,  stating  a  hiring  for  a  year,  adding  a  count  for 
wages.  It  turned  out  that  the  hiring  was  for  a  year,  determinable  by  a  month's 
notice.  *Lord  Tenterden  held  that  they  could  not  recover  on  the  first  r»4ii 
count,  on  the  ground  of  variance,  nor  on  the  second  for  more  than  the 
period  of  actual  service ;  and  as  a  sufficient  sum  had  been  tendered  to  cover 
that,  he  directed  a  nonsuit  It  would  appear  that  in  this  case  the  action  was 
commenced  before  the  expiration  of  the  term,  and  if  so.  Lord  Tenterden's  ruling 
is  perfectly  reconcilable  with  the  case  of  Gandell  v.  Pontigny )  and  this  it  proba- 
bly was  which,  on  its  being  contended  in  Bidgway  v.  Hungerford  Market  Co.,  3 
Ad.  &  £11.  179,  that  the  plaintiff,  a  dismissed  clerk,  who  had  limited  till  the  ex* 
piration  of  the  term  before  bringing  his  action,  could  not  maintain  indebitatus 
assumpsit  for  his  whole  wages,  elicited  from  Mr.  Justice  Coleridge  the  remark, 
that  ^  if  it  were  necessary,  he  should  have  wished  for  time  to  consider  how  &r 
this  question  is  determined  by  the  doctrine  laid  down  by  Lord  Tenterden,  in 
Archard  v.  Horner."  That  the  decision  of  Lord  Tenterden,  in  Archard  v.  Hor> 
ner,  proceeded  on  the  grounds  above  stated,  has  been  since  asserted  by  the  court 
in  Smith  v.  Hayward,  7  A.  &  £.  ^44.  In  that  case  the  plaintiff  had  been  hired 
from  June  Ist  for  a  year,  determinable  by  three  months'  notice.  He  was  turned 
off  without  notice  on  September  19th,  and  commenced  an  action  on  September 
22d,  having  previously  offered  to  serve  the  entire  quarter.    The  declaration  con- 
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tained  a  special  count  on  wliicli  the  plaintiff  failed,  by  reason  of  a  Tariance,  and 
an  indebitatus  count,  upon  which  4Z.,  being  a  sufficient  sum  to  cover  the  period 
of  actual  service f  i.  e.,  to  the  2 2d  of  September,  was  paid  into  court.  He  was 
held  to  be  entitled  to  no  more,  upon  the  ground  that  (whatever  might  have  been 
the  result  if  he  had  waited  till  the  end  of  the  year  or  of  the  current  quarter)  he 
could  not  recover  on  the  indebitatus  count  in  respect  of  work  done  during  a  time 
which  had  not  elapsed  when  he  commenced  his  action.  It  must  be  admitted 
that  the  Judges  cast  strong  reflections  upon  Gandell  v.  Pontignj,  without,  how- 
ever, overruling  it.  It  would  not  be  right  to  quit  this  subject  without  noticing 
the  case  of  Eardly  v.  Price,  2  N.  R.  333,  in  which  a  different  construction  from 
anj  that  has  been  yet  suggested,  was  put  upon  a  contract  very  similar  to  that 
in  AjTchard  v.  Homer.  The  declaration  contained  a  count  for  schooling,  lodging, 
board,  meat,  drink,  &c.  The  last  count  stated,  that  in  consideration  that  the 
plaintiff  had,  at  the  request  of  the  defendant,  received  J.  W.  as  his  scholar,  and 
that  J.  W.  had  left  the  plaintiff^s  school  without  due  notice,  the  defendant  pro- 
mised to  pay  the  plaintiff  as  much  money  as  he  therefore  reasonably  deserved 
to  have.  It  appeared  that  the  defendant  had  sent  J.  W.  to  this  plaintiff's  school 
and  taken  him  away  without  notice,  the  terms  of  the  school  being,  that  ''  a 
quarter's  notice  is  required  to  be  given  before  the  removal  of  any  young  gentle- 
man, or  to  pay  for  a  quarter."  The  plaintiff  having  recovered  for  a  quarteri 
it  was  contended,  on  a  motion  for  a  new  trial,  that  the  special  count  was  not 
pfoved,  and  that  the  plaintiff  could  not  recover  on  the  indebitatus  count,  because 
that  the  consideration  was  not  actually  executed.  The  court,  however,  held  it 
was  so.  "The  terms  of  the  school,"  said  the  L.  C.  J.,  "are,  that  30/.  a  year 
shall  be  paid ;  but  that  if  the  scholar  shall  be  taken  away  without  notice,  an  ad- 
ditional quarter  shall  be  paid.  Still,  however,  the  thing  to  be  paid  for  is  that 
which  has  been  supplied.  The  price  for  half  a  year  is  151,]  but,  if  at  the  end  of 
half  a  year  the  scholar  is  taken  away  without  a  quarter's  notice,  the  price  for  the 
first  half-year  is  to  be  15L  and  72.  10«."  [But  Eardly  v.  Price  has  been  recently 
overruled,  by  the  case  of  Fe wings  v.  Tisdal,  1  Ezch.  295.  That  was  an  action 
of  indebitatus  assumpsit  for  wages  as  a  hired  servant,  and  was  brought  to  recover 
a  month's  wages  claimed  by  the  plaintiff,  who,  being  a  yearly  servant,  had  been 
discharged  without  notice,  and  received  wages  to  the  time  of  her  dismissal  only. 
The  under-sheriff,  before  whom  the  cause  was  tried,  non-suited  the  plaintiff,  upon 
^e  ground  that  the  declaration  should  have  been  special,  and  the  Court  of  Ex- 
chequer held  he  was  right  in  so  doing.  "  It  seems  to  me,"  said  Mr.  Baron 
Parke,  in  his  judgment,  "  that  the  true  nature  of  the  contract  between  a  master 
and  his  servant  amounts  to  this,  that  it  is  an  agreement  for  a  year's  service,  with 
the  addition  that  the  master  may  turn  the  servant  away  at  any  time,  on  giving 
him  a  month's  warning,  or  in  'lieu  of  that,  a  month's  wages.  It  is  refining  to 
say  that  the  month's  wages  given  under  such  circumstances,  are  an  additional 
compensation  for  the  bygone  service ;  and  I  cannot  help  thinking  that,  in  Eardly 
V.  Price,  the  Court  of  Common  Pleas,  in  order  to  obtain  justice  for  that  particu- 
lar case,  broke  in  upon  the  rules  of  law.  Archard  v.  Horner  is,  in  my  opinion, 
very  good  sense,  and  lays  down  a  good  rule."  This  right  to  rescind  the  contract 
at  any  time  by  giving  a  month's  notice,  or  in  lieu  thereof  a  month's  wages,  only 
exists  in  the  case  of  contracts  with  menial  servants.  See  Broxham  v.  Wagstaffe, 
£xch.  H.  T.  1842,  5  Jur.  845.  The  case  of  Fewings  v.  Tisdal  does  not  neces- 
sarily overrule  that  of  Gandell  v.  Pontigny ;  at  the  same  time  there  seems  great 
reason  to  doubt,  whether  the  doctrine  of  constructive  service,  as  applied  in  that 
case,  would  be  upheld  in  the  present  day.  The  exact  point  decided  in  Gandell 
V.  Pontigny,  had  very  nearly  arisen  in  Broxham  v.  Wagstaffe ;  but  in  conse- 
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quence  of  an  omission  in  the  notes  of  the  sheriff  who  tried  the  caase;  the  decision 
proceeded  upon  another  ground.] 

Assuming  the  position  to  be  correct,  that  a  servant  or  agent,  wrongfully  dis- 
missed, may  wait  till  the  expiration  of  the  term,  and  then  maintain  indebitatus 
assumpsit  for  his  whole  wages,  questions  may  arise  as  to  his  conduct  in  the  inter- 
mediate time,  and  how  far  it  may  afford  the  master  a  defence,  or  ground  for 
mitigating  damages ;  as,  for  instance,  if  he  have  before  the  expiration  of  his 
term  hired  himself  to  another  master.  See  Gumming  v.  Columbine,  6  Dowl. 
373 ;  and  Speck  v.  Phillips,  6  Mee.  &  Welsh.  279.  A  question  may  also  arise, 
how  far  the  master  may  be  entitled  to  his  intermediate  earnings,  by  virtue  of  the 
doctrine  asserted  in  Thompson  v.  Havelock,  1  Campb.  629 ;  Diplock  v.  Black- 
bume,  3  Camp,  43.  See  Patmore  v.  Colburn,  4  Tyrwh.  840,  and  1  C.  M.  &  R. 
65.  [Where  the  contract  of  yearly  service  is  put  an  end  to  by  consent  in  the 
middle  of  a  quarter,  there  is  no  implied  contract  to  pay  pro  rata,  but  a  new 
agreement  to  pay  for  the  broken  part  of  the 'year's  service,  may  be  inferred  from 
circumstances,  which  should  therefore  be  submitted  to  the  jury;  Lambum  v. 
Cmden,  2  M.  &  Q.  253,  and  see  Thomas  v.  Williams,  1  A.  &  E.  685.  There  is 
a  class  of  cases  in  which  a  special  contract  remains  open,  but  something  has 
been  done  by  the  plaintiff  beyond  what  he  was  to  perform  according  to  the  con- 
tract, and  that  has  been  done  at  the  instance  of  the  defendant.  In  such  cases 
the  extra  work, 'not  being  under  the  contract  at  all,  is  the  subject-matter  of  an 
action  of  indebitatus  assumpsit,  but  yet  the  contract,  if  in  writing,  must  be  pro- 
duced, in  order  that  it  may  appear  how  much  was  extra,  and  if  it  be  not  duly 
stamped,  the  plaintiff  will  be  non-suited.    Spiller  v.  Benson,  12  M.  &  W.  425.] 


1 .  Where  there  has  been  a  special  contract,  the  whole  of  which  has 
been  executed  on  the  part  of  the  plaintiff,  and  the  time  of  payment  on 
the  other  side  is  past,  a  suit  may  be  brought  on  the  special  contract,  or  a 
general  assumpsit  may  be  maintained ;  and  in  the  last  case  the  measure  of 
damages  will  be  the  rate  of  recompense  fixed  by  the  special  contract ; 
Bank  of  Columbia  y.  Patterson's  Administrator,  7  Cranch,  299;  Perkins 
Y.  Hart,  Executor  of  Hart,  11  Wheaton,  237 ;  Chesapeake  and  Ohio 
Canal  Co.  y.  Enapp  and  others,  9  Peters,  541, 566,  where  it  is  said, 
"  that  no  principle  Inyolyed  in  the  action  of  assumpsit,  can  be  maintained 
by  a  greater  force  of  authority  -/'  Kelly  y.  Foster,  2  Binney,  4,  decided 
on  Snyder  and  wife  y.  Castor,  adm.  of  Castor,  4  Yeates,  353 ;  Miles  y. 
Moodie,  3  Sergeant  &  Rawle,  211 ;  Girard  y.  Taggart  and  another,  5  id. 
19, 32 ;  Bomeisler  y.  Dobson,  5  Wharton,  398 ;  Jewell  and  others  y. 
Schrceppel,  4  Cowen,  664 ;  Willing  y.  Sherman,  7  Wendell,  109  j  Throop 
et  al.  y.  Sherwood,  4  Gilman,  92,  98 ;  Felton  y.  Dickinson,  10  Massa- 
chusetts, 287;  Baker  y.  Corey,  19  Pickering,  496;  Knight  y.  The 
N.  E.  Worsted  Co.,  2  Cushing,  273, 289 ;  Allen  y.  McNew,  8  Humph- 
reys,  46,55;  &c.;  Bidgley.y.  Crandall,  4  Maryland,  441;  Elioott  y. 
Peterson,  id.  491.  If  howeyer,  the  special  contract  be  open,  and  there 
be  no  act  of  fault  or  omission  on  the  part  of  the  defendant,  indebitatus 
assumpsit  will  not  lie ;  Clark  y.  Smith,  14  Johnson,  326. — It  was  held 
by  CowJEN,  J.,  in  Clark  y.  Fairchild,  22  Wendell,  576,  that  where  there 
is  a  contract  for  rendering  compensation  in  specific  articles,  and 
the  defendant    is  in   default,  indebitatus   assumpsit  will  lie   for  the 
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price  of  the  thing  adyanced;'  this  may  be  so  where  there  la  an  antece- 
dent liability,  and  an  agreement  to  accept  specific  articles  in  discharge  of 
it,  if  rendered  at  a  certain  time,  bat  when  the  consideration  was  originally 
advanced  on  an  agreement  to  receive  specific  articles  again,  there  is  no 
donbt  the  declaration  must  be  special ;  Mitchell  v.  Gile,  12  New  Hamp- 
shire, 390 ;  Weart  v.  Hoagland's  administrator,  2  Zabriskie,  518, 519. 
See  Harrison  v.  Luke,  14  M.  &  W.  189,  and  Fitch  y.  Casey,  2  Iowa,  301. 

2.  If  there  has  been  a  special  contract  which  has  been  altered  or 
deviated  from  in  particulars,  by  common  consent,  general  assumpsit  will 
lie  when  the  work  has  been  performed  ;  and,  in  such  case,  if  the  original 
contract  has  not  been  wholly  lost  sight  of  in  the  work  as  executed,  the 
rates  of  recompense  fixed  by  it,  shall  be  the  measure  of  damages  as  to 
those  parts  in  which  it  can  be  traced  in  the  performance ;  and  for  the 
new  or  extra  work,  the  recovery  shall  be  upon  a  quantum  meruit ;  Bank 
of  Columbia  v.  Patterson's  Administrator ;  Dubois  v.  The  Delaware  and 
Hudson  Canal  Co.,  4  Wendell,  285,  see  S.  C.  12  id.  334,  and  14  id.  87 ; 
Koon  V.  G-reeman,  7  id.  121;  Hollinshead  v.  Mactier,  13  id.  276; 
M'Cormick  v.  Conolly,  2  Bay,  401 ;  Wright  v.  Wright,  1  Littell,  179 ; 
Morford  v.  Master  &  Ambrose,  3  J.  J.  Marshall,  689 ;  Allen  v.  McNew, 
8  Humphreys,  46,  55 ;  and  see  Jones  v.  Woodbury,  11  B.  Monroe,  169, 
which  deserves  to  be  regarded  as  a  leading  case,  and  in  which  the  Court 
declared  where  deviations  are  made,  even  by  consent,  that  in  general,  the 
presumption  is  they  are  made  on  the  basis  of  the  contract  prices.  If, 
however,  the  deviation  has  been  occasioned  by  the  faulty  delay  or  neglect 
of  the  defendant,  whereby  the  plaintiff  has  incurred  greater  expense,  the 
plaintiff  is  not  bound  to  the  rates  in  the  contract,  but  may  recover 
according  to  the  reaonable  cost;  Merrill  v.  Ithaca  and  Owego  B.  R.  Co., 
16  Wendell,  586. 

3.  If  there  has  been  a  special  contract  which  remains  unaltered,  and 
the  work  has  been  performed,  but  not  according  to  the  terms  of  the  con- 
tract, so  that  the  plaintiff  could  recover  nothing  in  a  special  assumpsit  on 
the  contract,  the  question  whether  he  can  recover,  in  a  quantum  meruit, 
the  value  which  the  Work  is  of  to  the  defendant,  will  depend  substantially 
upon  the  question,  whether  the  work  done,  is  by  the  defendant's  consent 
or  against  it.  If  he  has  accepted  and  retained  the  work,  when  finished, 
his  consent  is  clear  :  if  he  has  rejected  the  performance  when  completed, 
or  has  done  nothing  by  which  he  adopts,  or  benefits  himself  of,  the  work, 
still,  it  seems,  that  if  he  knew  of  the  altered  work  going  on,  and  did  not 
dissent,  prohibit,  or  stop  the  workman,  his  assent  is  to  be  presumed ;  for 
when  the  defendant  knows  that  the  plaintiff  is  going  on,  bona  fide,  under 
an  honest  impression  that  he  is  entitling  himself  to  a  recompense,  it  is 
fraud  in  him  to  lie  by,  and  suffer  the  plaintiff  to  lose  his  labour,  and  then 
get  the  work  for  nothing;  for  in  many  of  these  cases,  the  work  will 
become  the  property  of  the  defendant  necessarily ;  as  in  the  case  of  an 
article  made  out  of  his  materials,  or  a  house  built  upon  his  ground. 
Such  seems  to  be  the  reasonable  principle  recognised  in  Hayward  v. 
Leonard,  7  Pickering,  181,  where  the  subject  is  examined  with  candour 
and  ability,  by  Pabksb,  C.  J. ;  confirmed  in  Smith  et  al.  v.  The  First 
Congregational  Meeting  House  in  Lowell,  8  id.  178  ;  Snow  and  another 
V.  Inhabitants  of  Ware,  13  Metcalf,  43 ;  Smith  v.  Scotts  Bidge  School 
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District,  20  Connect.,  818,  820 ;  LiDningdale  v.  LmngstoD,  10  Johnson, 
86 ;  Jewell  v.  Sohroeppel,  4  Oowen,  664 ;  Ladue  v.  Seymour,  24  Wendell, 
60 ;  Smith  v.  Gugerty,  4  Barbour,  615,  621 ;  White  v.  Hewitt,  1  E.  B. 
Smith,  895 ;  Myrioky.  Slason  et  al.,  19  Vermont,  122, 126 ;  Davis  v.  Fish, 

I  Iowa,  406, 408 ;  Wadleigh  y.  Town  of  Tutton,  6  New  Hampshire,  15  ; 
Thomas  &  Frot  v.  Ellis,  4  Alabama,  108 ;  dicta  in  Britton  y.  Turner,  id. 
482  ',  and  in  Eldridge  v.  Rowe,  2  G-ilman,  92, 96 ;  Lomax  y.  Bailey,  7 
Blackford,  599, 608 ;  and  see  M'Intire  y.  Morris's  Administrators,  14 
Wendell,  90;  Peltier  y.  Sewall,  12  id.  886  ;  Hawkins  y.  Gilbert  et  al., 
19  Alaba.  57 ;  Preston  y.  Finney,  2  Watts  &  Sergeant,  53,  which  was 
probably  general  assumpsit,  or  else  it  is  to  be  read  by  the  light  of  Harris 
y.  Ligget,  1  id.  801 ;  also  Chambers  y.  Jaynes,  4  Barr,  89,  48.  But  it 
18  the  assent  or  acceptance  by  the  defendant,  which  is  the  real  ground  on 
which  the  plaintiff's  right  of  recoyery  rests,  and  without  which  the  work 
10  a  service  done  without  request,  and  may  be  rejected  or  returned.  See 
Simpson  y.  McDonald,  2  Pike,  870 ;  Newman  y.  M^Q-regor,  5  Hammand's 
Ohio,  849 }  Buffington  y.  Quaintain,  17  Penna.  State,  310  -,  dicta  in 
Jennings  y.  Gamp,  18  Johnson,  94, 97  ',  Jones  y.  Jones,  4  Maryland, 
609 ;  dicta  in  Harris  y.  Liggett,  and  in  Wood's  Executors  y.  IngersoU,  5 
Sergeant  &  Rawle,  101,  105 ;  and  see  particularly  Jones  y.  Woodbury, 

II  B.  Monroe,  169,  a  case  where  a  fine,  legal  and  moral  sense,  in  hand- 
ling a  practical  subject,  pervades  the  Court's  opinion,  and  where  the 
license  which  might  be  claimed  from  silence  under  deviations  from  a 
contract  is  held  by  a  safe  rein.  <<  Prima  facie/'  says  the  Court,  <<  the 
employer  has  a  right  to  suppose,  unless  apprized  of  the  contrary,  that 
every  proposition  as  to  different  portions  of  the  work  is  made  under  a 
contract  for  the  whole,  and  is  intended  to  present  him  a  choice  of  modes 
within  that  contract.  And  to  get  ri(}  of  this  inference,  the  undertaker 
must  show  either  that  he  apprized  the  employer  that  his  proposition  was 
a  departure  from  the  original  design  and  contract  and  would  be  attended 
with  increased  cost,  or  that  it  was  of  such  a  character  as  necessarily  to 
carry  this  information  to  him."  See  also  Pullman  y.  Corning,  14  Barb. 
174,  a  case  in  which  the  Court  justly  urges  the  necessity  of  enforcing 
instead  of  making  contracts.  It  is  decided  in  Hort  y.  Norton,  1  M^Cord', 
22,  that  if  one  having  completed  a  special  contract,  perform  extra  work, 
however  valuable  or  important,  without  the  >  knowledge  of  defendant,  he 
can  recover  nothing ;  and  this  is  approved  in  Miller  y.  McCaffrey,  9  Barr, 
245, 249 ;  and  see  Jones  v.  Woodbury,  11  B.  Monroe,  already  cited  with 
respect. 

4.  If  there  has  been  a  special  contract,  and  the  plaintiff  has  performed 
a  part  of  it  according  to  its  terms,  and  been  prevented  by  the  act  or 
consent  of  the  defendant,  or  by  the  act  of  the  law  from  performing  the 
residue,  he  may  in  general  assumpsit,  recover  compensation  for  the  work 
actually  performed,  and  the  defendant  cannot  set  up  the  special  contract 
to  defeat  him;  Algeo  v.  Algeo,  10  Sergeant  &  Rawle,  285;  Hall  v. 
Bipley,  10  Barr,  281 ;  Monlton  y.  Trask,  9  Metcalf,  577 ;  Canada  v. 
Canada,  6  Gush.  18 ;  Hoagland  &  others  y.  Moore,  2  Blackford's  Indiana, 
167  ;  Bannister  v.  Read,  1  Oilman,  100 ;  Selby  v.  Hutchinson,  adm'r,  4 
id.  819, 328  ;  Webster  y.  Enfield,  5  id.  298, 800  ;  Derby  et  al.  v.  John 
son  et  al.,  21  Vermont,  18;    Draper  v.  Randolph  &  Co.^  4  Harrington, 
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454 ;  Dubois  v.  The  Delaware  and  Hudson  Canal  Go. ;  See  Lockwood  v. 
BarneS;  3  Hill's  N.  Y.  129,  and  notes ;  Jones  v.  Judd,  4  Const.  412 ; 
Bodemer  v.  Hazlehurst,  9  Gill,  294,  an  interesting  case. 

But  in  these  cases  of  prevention,  or  of  tender  and  refusal,  the  plaintiff 
has  a  right  of  action  on  the  special  contract,  prevention  or  refusal,  being 
equivalent  for  that  purpose  to  performance ;  Pedan  and  another  v.  Hop- 
kins, 13  Sergeant  &  Rawle,  45, 47  ;  Shaw  v.  The  Turnpike  Co.,  2  Penrose 
&  Watts,  454, 461  j  Singer  v.  M'Cormick,  4  Watts  &  Sergeant,  265, 267 ; 
Stewart  v.  Walker,  2  Harris,  293 ;  Jewell  v.  Blandford,  7  Dana,  473 ; 
Davis  V.  Ajres,  9  Alabama,  292 ;  Rankin  v.  Darnell,  11  B.  Monroe,  31; 
Beckewill  et  al.  v.  Baldning,  12  id.  720, 727 ;  Martin  v.  Everett,  11  id. 
875, 378 ;  Costigan  v.  The  M.  &  H.  R.  R.  Co.,  2  Denio,  610,  612 ;  Jones 
V.  Judd,  4  Corns.  412 ;  but  in  this  case,  he  must  declare  tpecidUy^  and 
set  forth  the  readiness,  or  tender  and  refusal,  or  prevention ;  Moulton  v. 
Trask ;  Pitkin  v.  Frink  and  another,  8  Metcalf,  12, 17  ]  Algeo  v.  Algeo, 
Alexander  v.  Hoffman,  5  Watts  &  Sergeant,  382 ;  dicta  in  Harris  v. 
Ligget,  1  id.  301,  305 ;  Donaldson  v.  Fuller,  3  Sergeant  &  Rawle,  505 ; 
Phelps  et  al.  v.  Sheldon  et  al.,  13  Pickering,  50,  53  :  and  the  meisure  of 
damages,  according  to  the  late  cases  is  not  the  whole  price  agreed  to  be 
paid,  but  the  actual  loss  sustained,  which  will  consist  of  the  value  of 
the  service  rendered,  and  the  damage  sustained  bj  the  refusal  to  allow 
performance  of  the  rest  of  the  contract;  Shannon  v.  Comstock,  21  Wen- 
dell, 457 ;  Hecksher  v.  M<Crea,  24  id.  304,  309  ;  Clark  v.  Marsiglia,  1 
Denio,  317 ;  Wilson  v.  Martin,  id.  602 ;  Spencer  v.  Halstead,  id.  606 ; 
Boardman,  Adm'r,  v.  Keeler,  21  Vermont,  78,  84  ;  but  see  Fereira  v. 
Sajres,  5  Watts  &  Sergeant,  210.  It  is  in  fact  an  action  to  recover 
damages  for  not  being  permitted  to  perform  the  contract ;  Clark  v.  The 
Mayor,  4  Comst.  339 ;  Phikda.  R.  R.  v.  Howard^  13  Howard,  344 ; 
Wise  et  al.  v.  Chancy,  1  Oilman,  562, 564 ;  Derby  et  al.  v.  Johnson  et 
al.,  21  Vermont,  18, 22.  In  Cox  v.  Adams,  1  Nott  &  M<Cord,  284,  and 
Clancey  v.  Robertson,  2  Mills's  Constitutional,  404,  the  declaration 
seems  to  have  been  general :  but  those  oases  appear  to  have  gone  upon 
the  ground  that  the  whole  consideration,  viz.  the  raising  of  the  crop,  was 
substantially  performed.  See  M^Combs  v.  M'Kennan,  2  Watts  &  Ser- 
geant, 2]  6,  where,  in  covenant  a  waver  of  performance,  or  acceptance  of 
another  thing  as  performance,  was  held  equivalent  to  performance ;  but 
there,  by  a  special  count,  the  waver  was  specially  set  forth,  p.  217. 

5.  But  if  there  has  been  an  entire  executory  contract,  and  the  plaintiff 
nas  performed  a  part  of  it,  and  then  wilfully  refuses,  without  legal  excuse 
and  against  the  defendant's  consent,  to  perform  the  rest,  he  can  recover 
nothing  either  in  general  or  special  assumpsit ;  Faxon  v.  Mansfield  and 
Holbrook,  2  Massachusetts,  147;  Stark  v.  Parker,  2  Pickering,  267, 
where  the  subject  is  considered  at  length  by  Lincoln,  J.:  dictum,  S.  P., 
Brown  and  others  v.  Vinal  and  others,  3  Metcalf,  533 ;  Rice  v.  Dwight 
Manuf.  Co.,  2  Cushing,  80,  87 ;  St.  Albans'  Steamboat  Co.  v.  Wilkins, 
8  Vermont,  54 ;  Mullen  v.  Wilkinson,  19  id.  503 ;  Kettle  v.  Harvey  & 
Tr.,  21  id.  301,  304;  Mullen  v.  Gilkinson,  19  id.  502;  Winn  v.  South- 
gate,  17  id.  355;  McMillans  v.  Vanderlip,  12  Johndon,  165;  Jennings 
V.  Camp,  13  id.  94 ;  Eetchum  k  Sweet  v.  Everston,  id.  359,  365 ;  Reab 
T.  Moor,  19  id.  337 ;  Lantry  v.  Parks,  8  Cowen,  63 ;  Marsh  v.  Rulesson, 
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1  Wendell,  614 ;  Pierce  v.  Schenck,  3  Hiira  N.  Y.  28 ;  McKnight  v. 
Bunlap,  4  Barbour's  S.  Ct.  36,  44  -,  Badgley  y.  Heald,  4  Gilman,  64, 67; 
Eldridge  v.  Rowe,  2  id.  92,  98 ;  Neabit  e(  al.  v.  Drew,  17  Alabama,  379, 
382 ;  Hawkin  y.  Gilbert  &  Maddox,  id.  57 ;  Shaw  v.  The  Tarnpike  Co., 

2  Penrose  &  Watts,  454;  3  id.  445;  Harris  y.  Ligget;  McDowell  & 
others.  Executors  of  Woods  y.  Ingersoll,  5  Sergeant  &  Rawle,  101 ;  Lib- 
hart  y.  Wood,  1  Watts  &  Sergeant,  265;  Martin  y.  Schoenbergei^  8  id. 
367 ;  dicta  in  Preston  y.  Finney,  2  id.  53,  55,  and  of  Gibson,  J.  in  Heck 
y.  Shener,  4  Sergeant  &  RaWle,  249 ;  Watkins  y.  Hodges  and  Lansdalci 
6  Harris  &  Johnson,  38.  Indeed,  in  M<Einney  y.  Springer,  3  Indiana, 
69,  (and  see  Epperle  y.  Bailey,  id.  72,  and  Manyille  y.  M<Coy,  id.  148,) 
where  there  was  an  entire  contract  to  build  a  house  part  performed  by  the 
plaintiff,  and  then  voluntarily  abandoned,  the  court  still  held  that  the  defen- 
dant haying  gone  into  the  house,  and  so  received  some  benefit  from  the 
part  performance,  was  liable  in  general  assumpsit ;  ''  and  whether  the 
plaintiff  finally  abandoned  the  work  voluntarily/,  toas  not  material ;"  the 
court  admitting  that  the  plaintiff  was  «<  clearly  in  default.''  Although 
the  practical  mischief  of  such  a  doctrine  may  be  controlled  by  the  rule 
laid  down  by  the  court,  that  « the  proper  mode  of  ascertaining  the  real 
benefit  receiyed  from  such  part  performance,  is  to  estimate  the  whole  work 
at  the  price  the  parties  had  agreed  upon,  and  deduct  from  that  the  amount 
necessary  to  complete  the  portions  of  the  work  unfinished ;"  thus  throw- 
ing upon  the  defaulting  plaintiff  the  loss  arising  from  his  haying  contracted 
at  an  under  price ;  still  it  may  be  questioned  whether  the  doctrine,  which 
the  reporter  states  oyerrules  three  prior  decisions  in  the  same  State,  is  not 
a  dangerous  one  to  the  sanctity  of  contracts,  and  without  basis  on  sound 
legal  principles.  A  yery  different  rule,  where  the  plaintiff  undertook  to 
build  a  house,  which,  through  his  incapacity,  was  of  partial  use  to  the 
defendant,  was  laid  down  in  Pullman  y.  Corning,  14  Barbour,  174 ;  see 
also  Jones  y.  Jones,  4  Maryland,  607.  Preyention  by  sickness  from  per- 
forming the  whole  contract,  will  not  preyent  the  plaintiff  from  recoyertng 
proper  compensation  for  what  he  had  done ;  Fuller  y.  Brown  and  another^ 
11  Metcalf,  440.  But  this  is  only  where  the  contract  is  entire  and  indi- 
yiflible,  and  by  the  nature  of  the  agreement,  or  by  express  proyisioui 
nothing  is  to  be  paid  till  all  is  performed ;  but  an  agreement,  embracing 
seyeral  particulars,  though  made  at  one  time  and  about  one  affair,  may 
yet  haye  the  nature  and  operation  of  several  different  contracts.  <<  When 
an  agreement,''  said  Judge  Washington,  in  Perkins  y.  Hart,  11  Whea- 
ton,  237,  251,  <<  embraces  a  number  of  distinct  subjects,  which  admit  of 
being  separately  executed  and  closed,  it  must  be  taken  distributiyely,  each 
subject  being  considered  as  forming  the  matter  of  a  separate  agreement 
after  it  is  so  closed :"  and  it  was  held  accordingly  in  that  case,  that  where 
there  was  an  agreement  obliging  the  plaintiff  to  many  services,  he  might, 
on  the  complete  performance  of  one,  maintain  indebitatus  assumpsit.  It 
seems  therefore,  that  if,  by  operation  of  law,  (Sickels  and  others  v.  Patti- 
8on,  14  Wendell,  267,)  or  by  the  terms  of  the  agreement,  certain  sums 
became  due  upon  the  performance  of  certain  separate  parts  of  the  work, 
the  consideration  then  is  severable,  and  distinct  legal  assumpsits  arisCi 
and  an  action  for  such  particular  sums  may  be  maintained  on  performance 
of  such  parts  of  the  work.     And  in  construing  the  consideration  as  en- 
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tire  and  distribaied,  the  law  will  be  guided  by  a  respect  to  general  conve- 
nienoe  and  equity,  and  by  the  good  sense  and  reasonableness  of  the  par- 
ticalar  case ;  for  it  mast  be  supposed  that  it  was  the  intention  of  the 
parties  that  such  construction  should  take  place  in  the  occurrence  of  con* 
tingencies  not  contemplated  and  provided  for  at  the  making  of  the  con- 
tract.   See  Jones  t.  Dunn,  3  Watts  &  Sergeant,  109 ;  Robinson  v.  G-reen, 

8  Metcalf,  159 ;  Brown  &  others  y.  Yinal  &  others,  id.  583 ;  Phil.  R.  R. 
▼•  Howard,  18  Howard,  889;  and  see  particularly  Rodemar  y.  Hazlehurst, 

9  Gill,  294.  Thus  in  Jones  y.  Jones,  an  interesting  case  in  4th  Maryland, 
609,  where  the  contract  was  entire,  and  the  court  assumed  that  the  plaintiff 
was  discharged  without  sufficient  cause,  but  where  he  went  afterwards, 
/or  the  residue  of  the  temiy  into  the  service  of  another  person.  Here  the 
court,  citing  Miller  y.  The  Mariners'  Church,  8  Greenleaf,  55,  and  other 
oases,  considered  that  while  the  plaintiff  was  entitled  to  full  pay  from  his 
first  employer,  the  amount  was  to  be  reduced  by  the  amount  he  had  re« 
oeiyed,  or  was  to  receiye,  from  his  second  employer }  and  they  quoted 
with  approbation,  what  is  perhaps  good  law,  as  it  clearly  is  good  polity 
and  morals,  the  expressions  of  another  court :  <<  Idleness  is  itself  a  breach 
of  moral  obligation.  But  if  a  man  continue  idle  for  the  purpose  of 
charging  another,  he  superadds  a  fraud  which  the  law  had  rather  punish 
than  countenance.'^  And  even  though  the  consideration  and  the  contract 
be  entire,  by  the  apparent  terms  of  the  agreement,  yet  the  circumstances 
may  be  such  as  to  entitle  the  plaintiff  in  law  to  recoyer  a  rateable  recom- 
pense upon  partial  performance ;  for  as  the  question  of  dependent  and 
independent,  entire  promises,  depends  wholly  on  intention  and  equity,  it 
is  obyious  that  there  may  be  an  intermediate  class  of  cases,  where  partial 
performance  entitles  to  partial  recoyery,  and  entire  performance  must  be 
precedent  to  a  recoyery  of  the  whole.  And  in  relation  to  this  point,  a 
highly  important  and  valuable  rule,  founded  strongly  in  reason  and  jus- 
tice, is  established  in  Cunningham  and  another  y.  Morrell,  10  Johnson, 
208 — approved  in  Tompkins  v.  Elliot,  5  Wendell,  496,  and  Bean  v.  At- 
water  and  another,  4  Connecticut,  4,  and  in  M<Lure  v.  Rush,  9  Dana,  64, 
where  2  Bibb,  15,  is  expressly  overruled — and  overruling  Sears  v.  Fowler, 
and  Havens  v.  Bush,  2  Johnson,  272,  887,  on  which  Craddock  v.  Aid- 
ridge,  2  Bibb,  15,  was  decided — that  where  an  entire  work  is  to  be  done 
for  a  certain  sum,  of  which  parts  are  to  be  paid  at  fixed  periods,  during 
the  time  in  which  the  work  should  be  going  on,  here  the  performance  is 
neither  wholly  dependent,  nor  wholly  independent ;  but  the  plaintiff  may 
recoyer  an  instalment,  at  the  period  fixed,  by  showing  a  rateable  perform- 
ance, but  not  the  whole  until  performance  is  complete.  See  M'Knight 
y.  Dunlop,  4  Barbour's  S.  Ct.  86,  46.  Wilhelm  v.  Caul,  and  Preston  v. 
Finney,  2  Watts  &  Sergeant,  26  and  58,  might  well  have  been  decided 
upon  this  principle,  for  in  both  of  them,  the  money  was  to  h&  paid  as  the 
work  advanced.  The  main  difficulty  is  with  those  cases  in  which  the 
parties  have  not  expressed  all  the  particulars  of  their  contract,  as  to  times 
of  payment,  &c.,  with  full  and  definite  precision. 

The  case  of  a  servant  hiring  himself  for  a  certain  period,  as  for  an 
entire  year,  at  a  fixed  sum  for  the  year,  has  given  rise  to  a  difference  of 
construction.  In  some  of  the  cases,  (as  Lantry  v.  Parks,  Badgley  y. 
Heald,  above  cited,  Gwhan  y.  Darley,  Adm'r,  4  Alab.  886,  and  particu- 
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]arl7  Millar  ▼.  Ooddard,  84  Maine,  102  ^  Eldridge  v.  Kowe,  2  Oilm.  98 ; 
Badgley  v.  Heald,  Sup.  Ct.  of  Illinois;  1  Am.  Law  Jour.  17,)  it  was  held 
that  the  servant  iB,  nnder  snob  circumstances,  entitled  to  nothing  nntil 
and  unless  the  whole  year's  service  is  performed ;  bat  in  most  of  the  cases 
in  which  this  construction  was  put  upon  such  agreements,  the  whole  sum 
due  by  the  contract  was  small,  or  there  had  been  considerable  payments 
on  account,  or  as  in  the  last  case  above  cited,  the  contract  was  for  a  par- 
ticular, short  ^<  aecuon/'  and  there  was  thus  a  particular  reason  for  the 
entirety  of  the  contract ;  and  the  court  would  perhaps  have  hesitated,  if  the 
case  had  come  before  them  of  a  servant,  especially  a  menial  or  ordinary  ser- 
vant, faithfully  performing  his  duty  for  eleven  months  of  the  year  without 
recompense,  and  then  abandoning  the  service.    In  Gwhan  v.  Darley,  the 
sum  was  large,  and  the  servant  died  at  the  end  of  two  months.    The  law 
is  best  administered,  when  it  enforces  equity  and  disables  fraud.     Indeed, 
Britton  v.  Turner,  6  New  Hampshire,  482,  goes  so  far  as  to  decide  that 
the  doctrine  of  entire  contracts  is  not  applicable  to  such  oases,  and  that 
the  servant  may  recover  compensation  for  the  time  he  has  served :  and 
though  many  suggestions  of  weight  are  made  in  the  opinion  of  Parkjbb, 
J.,  in  that  case,  yet  no  clear  legal  distinction  is  attained.     It  is  believed 
that  such  contracts  may  often  be  construed  so  as  to  come  within  the  range 
of  Cunningham  and  another  v.  Morrell,  lOt  Johnson,  203 ;  and  that  the 
eourt  may  well  infer,  or  the  jury  find  from  the  general  and  known  prac- 
tice and  usage  in  such  cases^  that,  though  the  contract  is  entire,  yet  the 
compensation  is  payable  by  instalments  at  certain  periods,  as,  a  week, 
month,  or  quarter,  according  to  the  kind  of  service,  except  where  there  is 
B  clear  understanding  that  nothing  shall  be  due  till  the  year  of  service  is 
wholly  ended.     The  servant  then  may  recover  a  rateable  recompense  for 
what  service  he  has  rendered,  and  the  master  will  have  his  cross  action 
for  breach  of  the  entire  contract :  and  thus  justice  will  be  reached,  and 
no  legal  principle  disturbed.    If  the  dicta  in  McMillan  v.  Vanderlip,  12 
Johnson,  165,  167,  are  contra,  the  distinction  in  Eeab  v.  Moor,  19  id. 
841,  favours  this  view,  provided  it  can  be  inferred  to  be  the  understand- 
ing of  the  parties  in  such  contracts  that  partial  payments  are  to  be  made 
at  certain  periods  during  the  year.     In  Millar  v.  Goddard,  34  Maine,  102, 
the  person  had  agreed  to  work  «  during  the  lumbering  season,''  and  having 
voluntarily  departed  before  the  close  of  the  season,  was  held  entitled  to 
nothing.     The  case  is  perhaps  not  quite  reconcileable  with  others,  though 
the  departure  in  the  midst  of  a  particular  '<  season,''  which  was  short, 
when  hire  was  particularly  valuable,  and  the  loss  of  a  servant  could  not 
be  easily  if  at  all  replaced,  makes  an  obvious  distinction  from  the  case  of 
menial   servants,  where,  though  the  contract  might  be  in  terms  by  the 
year,  yet  if  not  so  in  very  clear  terms,  it  would  not  be  held  so  essential 
to  be  observed  in  performance.     See  Gray  v.  Murray,  3  Johnson's  Chan- 
cery, 167, 179.    In  Libhart  v.  Woods,  1  Watts  &  Sergeant,  265,  it  is 
decided  very  reasonably,  that  the  contract  of  a  servant  is  so  far  entire, 
that  embezzlement,  or  other  criminal  violation  of  duty,  is  a  forfeiture  of 
all  right  to  wages.     See  the  construction  put  upon  a  contract  of  hiring  in 
Hunt  V.  The  Otis  Company,  4  Metcalf,  464.     In  Hartwell  v.  Jewett,  9 
New  Hampshire,  249,  it  is  decided,  that  though  a  servant  may  recover  in 
quantum  meruit  for  partial  services  under  a  special  hiring  for  a  year,  yet^ 
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that  the  action  cannot  he  maintained  until  the  time  when  the  money  would 
have  heen  payable  under  the  special  contract  has  expired.  In  Yermonti 
the  courts  have  been  disposed  to  adopt  the  general  principle,  that  in  cases 
of  express  contract,  where  the  service  rendered  has  been  of  some  value 
to  the  defendant,  and  cannot  be  restored  or  made  productive  to  the  plain- 
tiflf,  upon  a  rescission  of  the  contract,  there  may  be  a  recovery  in  quantum 
meruit,  for  a  partial  performance,  or  a  performance  beside  the  terms  of 
the  contract;  Dyer  v.  Jones,  8  Vermont,  205;  Gilman  et  al.  v.  Hall,  11 
id.  510;  Booth  v.  Tyson,  15  id.  515.  In  Maine  perhaps  the  rule  is 
different.  Miller  v.  Goddard,  84  Maine,  102.  A  partial  performance  under 
an  express  contract  where  entire  performance  has  been  prevented  by  the 
illness  of  the  plaintiff,  has  been  held  to  sustain  a  quantum  meruit;  Seaver 
▼.  Morse,  20  id.  619. 

6.  If  the  special  contract  under  which  partial  service  is  performed,  be 
void  or  voidable  and  voided,  or  from  the  defendant's  fault  impossible  to 
be  performed,  it,  of  course,  cannot  be  set  up  to  defeat  the  plaintiff's 
quantum  meruit.  Moses  v.  Stephens,  2  Pickering,  332.  And  see  Fitch 
V.  Casey,  307,  2  Iowa,  308. 

It  has  been  stated  at  the  beginning  of  this  note,  that  where  there  has 
been  a  special  contract,  and«  the  plaintiff's  duty* has  been  executed  and 
closed,  he  may  either  (leclare  specially  on  the  contract,  or  maintain  general 
assumpsit.     It  is  important  to  observe  the  different  ground  on  which 
these  two  actions  rest,  and  the  difference  in  the  proceedings  to  which  they 
give  rise.     The  special  assumpsit  is  brought  upon  the  express  contract. 
Unless  the  plaintiff  can  show  that  he  has  fulfilled  with  legal  exactness  all 
the  terms  of  the  contract,  he  can  recover  nothing.     See  Morford  v.  Mas- 
tin  &  Ambrose,  6  Monroe,  609 ;  and  compare  with  it,  S.  C.  in  8  J.  J. 
Marshall,  89 ;    Taft  v.  The  Inhabitants  of  Montague,  14  Massachusetts, 
282;    Gregory  v.  Mack,  3  Hill's  N.  Y.  380.    But  if  his  performance 
has  been  according  to  the  terms  of  the  contract,  and  has  resulted  in  an 
available  and  practicable  work  of  the  kind  required,  so  thit  the  plaintiff 
is  capable  of  maintaining  his  special  action  at  all,  he  is  entitled  at  com- 
mon law,  to  recover  the  whole  compensation  fixed  by  the  contract,  and 
the  defendant  must  resort  to  a  cross-action,  to  recover  damages  for  faults 
in  the  manner  of  performance,  or  for  breaches  of  a  warranty.    See  Everett 
V.  Gray  et  al.,  1  Massachusetts,  101,  where  there  was  a  special  count. 
It  is  true  that  in  such  case,  a  recovery  may  be  defeated  by  proof  of  fraud, 
for  fraud  vitiates  every  sale :  but  upon  a  contract  of  sale,  where  perform- 
ance has  been  accepted,  the  defendant  cannot  set  up  this  defence  unless 
he  has  returned  the  article  or  given  notice  as  soon  as  the  variance  is  dis- 
covered, for  thereby  he  rescinds  his  acceptance  of  the  performance :  if  he 
does  not,  he  cannot  set  up  this  defence,  for  the  plaintiff  should  have  been 
allowed  an  opportunity  to  make  other  use  of  the  article,  and  the  defend- 
ant's delay  and  silence  would  be  a  counter-fraud  in  him ;  unless  he  can 
show  that  the  plaintiff  could  not  possibly  have  been  injured  by  the  non- 
return, which  is  only  where  the  article  is  wholly  useless :  therefore,  on  a 
sale,  a  special  count  can  only  be  defeated  for  fraud,  where  the  article  has 
been  returned,  or  is  proved  to  be  wholly  worthless.    Burton  v.  Stewart, 
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3  Wendell,  236;  Yan  Epps  v.  Harrison,  5  Hill,  64;  see  Thornton  v. 
Wynn,  12  Wheaton,  183 ;  and  Ease  v.  John,  10  Watts,  107. 

Bat  if  the  plaintiff,  haying  executed  his  part  of  the  contract,  brings 
general  assumpsit,  the  ground  of  his  recovery  is  not  the  defendant's  spe- 
cial contract  or  promise,  but  he  rests  wholly  on  the  implied  legal  liability 
of  the  defendant,  to  recompense  him  for  a  service  which  has  been  done  at 
defendant's  request :  the  defendant  not  being  allowed  to  defeat  the  plain- 
tiff  by  setting  up  a  special  contract  which  he  himself  has  broken,  by  not 
paying  at  the  appointed  time.  The  nature  of  the  action,  and  the  legal 
ground  of  the  recovery,  therefore,  are  precisely  the  same  as  they  are 
where  there  has  been  in  fact  no  special  contract  at  all :  the  rule  that  the 
plaintiff  cannot  recover  beyond  the  rates  of  recompense  fixed  by  the  con- 
tract|  being  merely  a  rule  of  evidence,  founded  not  only  upon  those  rates 
being  necessarily  the  most  reasonable  measure  of  values  in  the  particular 
case,  but  upon  the  consideration  that  the  defendant's  previous  request,  or 
subsequent  acceptance,  which  is  relied  upon,  was  conditioned  upon  the 
charges  being  at  those  specified  rates.  Accordingly,  it  results  necessarily 
from  the  ground  and  nature  of  the  action,  that,  when  the  plaintiff  declares 
generally,  the  defendant  may  show  in  reduction  of  damages,  everything 
that  goes  directly  to  the  consideration,  and  immediately  affects  the  value 
of  the  work :  for  the  assumpsit  which  the  law  implies,  whether  in  quantum 
meruit,  or  indebitatus,  is  always  commensurate  with  the  actual  final  value 
of  the  article  or  work.  This  principle  in  respect  to  indebitatus  assumpsit^ 
is  decided  in  Heck  v.  Shener,  4  Sergeant  &  Kawle,  249,  the  distinction 
being  between  those  torts  or  breaches  of  contract,  which  go  entirely  to 
the  consideration,  and  those  which  are  dehors,  and  collateral  to  it :  the 
latter  not  being  admissible;  Gogel  v.  Jacoby,  5  id.  117.  The  defendant 
therefore  may  show  defects  in  the  work  or  service,  and  if  the  plaintiff 
refers  to  the  contract  as  evidence  of  the  fair  price  of  the  work  or  article, 
the  defendant  may  show  that  this  price  was  based  upon  a  v>arranty  of 
quality  which  has  proved  false :  in  short,  from  the  very  nature  of  the 
claim  which  the  plaintiff  has  chosen  to  make,  the  defendant  may  prevent 
his  recovering  more  than  the  real,  inherent  value  of  the  consideration. 
This  is  not  an  anomaly  or  innovation  in  the  law;  at  least,  the  law  has 
necessarily  been  thus,  ever  since  it  has  been  settled  that  general  assumpsit 
ifl  maintainable  after  the  performance  of  a  special  contract :  it  is  evident 
from  the  cases  cited  in  Basten  v.  Butter,  7  East,  479,  and  notes,  that 
Lord  Kenyon,  had  previously  more  than  onco  ruled  the  point  differently 
from  BuLLEB,  even  if  Broom  v.  Davis,  ruled  by  the  latter,  was  not,  what 
it  probably  was,  a  special  count ;  and  Lord  Kenyon  was  not  very  greatly 
given  to*  innovation.  The  cases  of  Mills  and  others  v.  Bainbridge,  and 
Temple  v.  M<Lachlan,  in  2  New  Reports,  136, 137,  accord  entirely  with 
the  distinction  above  noted ;  the  neglects  there  complained  of,  did  not  go 
to  the  consideration  of  the  assumpsits  there  declared  upon,  the  service  for 
which  the  assumpsit  was  brought,  having  been,  in  both  cases,  completely 
performed ;  but  were  collateral  torts.  In  this  coujitry  it  may  be  con- 
sidered as  perfectly  settled,  that  when  the  plaintiff  brings  general  assump- 
sit, when  there  has  been  a  special  contract,  the  defendant  may  give  in 
evidence,  in  reduction  of  damages,  a  breach  of  warranty,  or  a  fraudulent 
misrepresentation,  without  a  return  of  the  article.     McAllister  v.  Reab,  4 

Vol.  n.- 
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Wendell,  483,  affirmed  od  error,  in  8  id.  109;  Still  v.  Hall,  20  id.  51; 
Batterman  v.  Pierce,  3  Hill's  N.  Y.  172 ;  Steigleman  ▼.  Jeffries,  1  Ser- 
geant &  Hawle,  477;  Culver  v.  Blake,  &c.,  6  B.  Monroe,  528;  Mixer 
and  another  y.  Oobam,  11  Metcalf,  559,  561 ;  &o.  la  like  manner, 
defects  in  the  work  or  article  must  be  given  in  evidence  if  this  form  of 
action  be  brought :  Grant  y.  Button,  14  Johnson,  377 ;  King  &  Mead  y. 
Paddock,  18  id.  141. 

It  is  true  that  in  New  York,  and  apparently  in  Indiana,  Eppery  y. 
Bailey,  3  Indiana,  72,  (under  a  statute  R.  S.,  vol  2,  pp.  39, 41),  a  different 
yiew  of  the  subject  is  taken ;  this  reduction  of  damages  from  breach  of 
warranty,  or  defects  in  the  performance,  is  not  put  upon  the  ground  of 
failure  of  consideration,  and  is  not  confined  to  a  general  assumpsit.  They 
consider  this  practice,  which  they  call  recoupment,  or  diminution  of  dam- 
ages, to  be  a  new  principle  of  law,  founded  on  natural  equity,  and  dif- 
ferent not  only  from  set-off,  but  from  failure  of  consideration  wholly  or 
in  part ;  and  it  is  admitted  both  where  the  count  is  special  on  the  express 
promise,  and  where  it  is  general  on  the  legal  assumpsit.  See  also  Hal- 
ohett  and  Brother  y.  Gibson,  13  Alabama,  588,  and  Britton  y.  Turner, 
6  N.  H.  481.  In  Whitbeak  y.  Skinner,  7  Hill,  53,  the  principle  of  re- 
coupment is  said  to  be,  that  in  actions  of  assumpsit  to  recover  damages 
for  breach  of  an  agreement,  the  defendant  may  set  up  under  proper  no- 
tice, that  the  plaintiff  has  violated  the  same  agreement,  and  then  defeat  a 
recovery  for  more  than  the  balance.  But  a  defence  by  way  of  recoup- 
ment cannot  be  made  unless  notice  of  it  has  been  given ;  The  Mayor, 
&c.,  of  the  City  of  Albany  v.  Trowbridge,  5  Hill,  71 ;  Barber  y.  Rose, 
id.  76 ;  Eldredge  v.  Mather,  2  Comstock,  157.  In  Ives  &  M'Carty  y. 
Van  Epps  &  Shattuck,  22  Wendell,  155,  recoupment  or  diminution  of 
damages  for  defect  of  performance,  was  decided  to  be  admissible,  in  an 
action  of  covenant,  on  a  sealed  instrument,  where  set-off  was  not  per- 
missible, and  where,  the  covenant  being  independent,  failure  of  conside- 
ration was  not  in  point ;  and  the  same  thing  may  be  done  in  case  of 
fraud;  Van  Epps  v.  Harrison,  5  Hill,  64.  But  damages  by  way  of 
recoupment  being  only  such  as  arise  from  breach  of  contract,  nothing  is 
allowed  for  the  malice  of  the  acts  in  or  by  which  the  contract  is  broken. 
The  Allaine  Works  y.  Guion,  10  Barbour,  55.  See,  also,  Nichols  y. 
Busenbury,  2  Comstock,  284 ;  and  see  Withers  v.  Greene,  9  Howard,  S. 
Ct.  214.  In  McCullough  v.  Cox,  6  Barbour's  S.  Ct.  387,  it  is  decided 
that  recoupment  is  only  a  reduction  of  damages,  and  cannot  be  pleaded 
in  bar.  It  is  also  decided  in  many  New  York  cases,  that  in  an  action  on 
a  promissory  note,  given  on  a  sale,  partial  failure  of  consideration  may 
be  shown ;  but  it  is  admitted,  in  those  cases,  that  the  practice  is  pecu- 
liar to  that  state.  It  is,  therefore,  to  be  considered,  that  recoiipment  is 
established  in  New  York,  as  a  new  and  peculiar  principle,  applicable 
alike  to  special  declarations  on  express  promises  or  covenants,  and  to 
declarations  in  a  general  form.  This  innovation  appears  to  have  been 
entirely  unnecessary;  the  above-noted  distinction  between  special  and 
general  assumpsit,  secures  the  same  advantages,  and  is  grounded  on  old 
and  familiar  principles.  By  this  practice,  circuity  of  action  is  avoided ; 
the  promise  or  covenant  is  to  be  read  as  dependent  on  the  warranty, 
where  there  is  one,  or  upon  an  implied  warranty  of  perfect  and  satisfac- 
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tory  performance ;  any  breach  of  which  will  wholly  defeat  the  special 
action  of  assumpsit  or  covenant,  and  put  the  plaintiff  to  a  general  as- 
sumpsit. The  tme  notion  of  this  so-called  recoupment  appears  to  be 
correctly  stated  in  Henning  v.  Yanhook,  8  Humphreys,  678,  681,  as 
applicable  only  to  an  action  of  indebitatus  assumpsit.  See,  also,  the  re- 
mark of  Harrinoton,  J.,  in  Draper  y.  Randolph  &  Co.,  4  Harringtoni 
454,  456. 

The  confusion  and  obscurity  which  exist  in  the  books,  in  relation  to 
Uiis  matter  of  special  and  general  assumpsits,  have  arisen  from  an  erro* 
DeoQS  impression  that,  when  there  has  been  a  special  contract,  and  the 
plaintiff  brings  general  assumpsit^  the  special  contract  of  the  defendant 
is  in  some  degree,  or  to  some  extent,  the  ground  of  the  plaintiff's  recovery. 
This  impression  arises  from  an  error  as  to  the  legal  nature  and  ground  of 
general  assumpsit,  which  rests  only  on  a  Ugal  liability  springiug  out  of  a 
consideration  received  :  and  the  difficulty  clears  away  if  it  is  kept  always  in 
mind,  that  in  no  case  in  which  general  assumpsit  is  brought,  though  there 
may  have  been  a  special  agreement,  does  the  plaintiff  legally  ground  his 
claim  at  all  upon  the  special  agreement  or  promise,  nor  derive  any  right 
from  it,  nor  make  it  any  part  of  his  case  :  he  proceeds  exclusively  upon  the 
implied  legal  engagement  or  obligation  of  the  defendant,  to  pay  the  value  of 
services  ordered  or  received  by  him.  In  special  assumpsit,  the  express  pro* 
mise  of  the  defendant,  is  an  integral  essential  part  of  the  plaintiff's  right 
and  of  his  declaration,  because  it  fixes  the  measure  of  damage  to  which  he  is 
entitled :  but  in  general  assumpsit,  he  claims,  not  the  conventional,  but  the 
legal  measure  of  damages  belonging  to  the  consideration  which  he  proves, 
and  that  is  the  actual  value  of  the  consideration ;  and  the  promise  or  express 
contract  can  have  no  weight  in  the  proceeding,  except  as  evidence  of  the 
hct  of  consideration  or  of  its  value.  Whenever,  therefore,  the  plaintiff 
brings  general  assumpsit,  he  grounds  his  claim,  not  upon  the  special  con- 
tract. Butf  the  rule  of  law  is,  that  if  the  defendant  can  show  that  there 
has  been  a  special  contract  in  relation  to  the  matter,  he  will  defeat  the 
plaintiff's  general  assumpsit,  for  the  law  will  not  imply  a  promise  where 
there  has  been  an  express  one,  that  is  to  say,  where  there  has  been  a 
conventional  measure  of  damages,  foresettled  by  mutual  agreement,  the 
plaintiff  shall  not  cut  loose  from  it,  and  claim  the  legal  measure  of 
damages.  There  are,  however,  some  cases,  in  which  the  courts  have  de- 
termined that  the  defendant  shall  not  be  allowed  to  set  up  the  special 
contract  to  defeat  the  plaintiff's  general  count;  and  these  are  the  cases  in 
which  general  assumpsit  may  be  maintained,  when  a  special  contract 
exists.  For  example,  if  the  plaintiff  has  performed  the  whole  of  his  work 
according  to  the  contract  (as  originally  made  or  subsequently  modified,) 
and  the  defendant  has  not  paid  him  for  it  according  to  his  duty  under 
the  contract,  he  shall  not  be  permitted  to  defeat  a  just  claim  by  setting 
up  a  contract  which  he  himself  has  broken ;  and  the  law,  at  the  same 
time,  secures  justice  to  him  by  receiving  as  evidence  of  the  value  of  the 
consideration  as  between  the  parties,  the  prices  agreed  to  be  paid ;  and 
this  embraces  the  first  and  second  classes  mentioned  in  this  note.  In  the 
third  class  of  cases  above-mentioned,  the  plaintiff  derives  no  right  from 
the  express  contract,  he  grounds  his  claim  upon  the  consideration  ren- 
dered, and  the  defendant's  request  implied  from  his  acquiescence  or 
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acceptance :  the  defendant  cannot  defeat  Him  by  setting  np  the  express 
contract^  for  that  is  a  totally  different  contract  from  the  one  declared  on  : 
that  express  contract  remains  untoached,  and  if  it  be  not  actually  waived 
or  abandoned,  will  sustain  an  action  by  the  defendant  for  the  breach  of  it. 
It  is,  indeed,  sometimes  said,  that  in  these  oases,  and  in  the  cases  above- 
mentioned  in  the  fifth  class,  the  defendant  may  give  in  evidence  the 
damages  he  has  sustained  by  the  breach  of  the  express  conlract,  in  reduc- 
tion of  the  plaintiff's  quantum  meruit :  but  it  is  evident,  that  independent 
of  statutes  of  set-off,  (on  which  Sickles  and  others  v.  Pattison,  14  Wen- 
dell, 257,  and  Shaw  v.  Badger,  12  Sergeant  &  Rawle,  275,  went,  and 
also,  probably,  Wilhelm  v.  Caul,  and  Preston  v.  Finney,  2  Watts  &  Ser- 
geant, 26,  58,  for  the  pleas  are  not  stated,)  he  cannot;  but  must  resort 
to  a  cross  action ;  for  the  contracts  are  different,  and  the  breach  of  con- 
tract does  not  go  to  the  consideration;  and  on  this  ground  Sebastian  v. 
Tompkins,  6  Littell,  198,  appears  to  have  gone;  and  the  reasoning  in 
Crowninshield  v.  Kobinson  et  al.,  1  Mason,  93,  where  the  converse  is 
ruled,  accords  with  this ;  and  the  decision  of  the  judges,  announced  by 
Lord  Ellbnborough,  in  Farnsworth  v.  Garrard,  1  Campbell,  38,  39,  is 
express;  that  the  plaintiff  shall  recover  in  quantum  meruit,  the  actual 
value  of  the  work,  « leaving  the  defendant  to  his  action  for  negligence  :" 
it  is  true,  the  court,  in  Hunt  v.  The  Otis  Company,  4  Metcalf,  464, 
appear  to  have  thought  that  the  breach  of  contract  might  be  given  in 
reduction  of  damages,  and  the  dictum  in  Alexander  v.  Hoffman,  5  Watts 
&  Sergeant,  882,  is  to  same  effect;  as  also  are  the  dicta  in  some  other 
cases.  The  subject  is  discussed,  in  Withers  v.  Greene,  9  Howard,  214; 
approved  in  Van  Buren  v.  Sigges,  11  id.  461.  (The  case  of  Mondel  v. 
Steel,  8  M.  &  W.  858,  published  since  this  note  was  written,  is  a  direct 
authority  for  the  opinion  here  expressed.  It  is  there  decided,  that  in 
cases  of  goods  sold  and  delivered  with  a  warranty,  and  work  and  labour, 
and  goods  agreed  to  be  supplied  according  to  a  contract,  it  is  competent 
for  the  defendant,  when  sued  in  indebitatus  assumpsit,  not  to  set  off,  by 
a  proceeding  in  the  nature  of  a  cross  action,  the  amount  of  damages  which 
he  has  sustained  by  breach  of  the  contract,  but  simply  to  defend  himself 
by  showing  how  much  less  the  subject-matter  of  the  action  was  worth,  by 
reason  of  the  breach  of  contract;  and  that  to  the  extent  that  he  obtains, 
or  is  capable  of  obtaining  an  abatement  of  price  on  that  account,  he  must 
be  considered  as  having  received  satisfaction  for  the  breach  of  contract, 
and  is  precluded  from  recovering  in  another  action  to  that  extent ;  but 
no  more.)  And  though  in  Epperly  v.  Baily,  3  Indiana,  75,  the  doctrine 
of  this  case  is  not  liked,  and  the  language  of  the  court  establishes  a  dif- 
ferent one,  yet,  the  case  needed  no  decision  on  that  point,  for  the  defend- 
ant had  brought  a  cross  action.  Apparently,  also  a  statute  allowed  what 
is  called  recoupment.  In  the  fourth  class  above  noted,  of  partial  per- 
formance and  prevention  of  the  rest  by  the  defendant,  it  would  be  ob- 
viously unjust  to  allow  him  to  defeat  the  plaintiff  by  alleging  the  special 
agreement  which  he  has  violated  and  rejected :  and  in  the  sixth  class, 
where  the  special  contract  is  not  legally  binding,  of  course  it  cannot  stand 
in  the  way.  But  in  both  of  these  cases,  and  in  the  fifth  class,  also,  where 
the  performance  has  been  but  partial,  it  would  seem  that  the  rates  of 
recompense  fixed  by  the  special  contract  cannot  be  in  all  cases  so  binding 
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upon  the  parties^  as  in  the  first  and  second  cases  considered  above :  they 
would  be  prima  facie  evidence ;  but  in  case  of  a  servant  hired  for  a  year, 
and  dismissed  at  the  end  of  the  month,  or  dismissing  himself,  probably 
the  jury  would  be  authorized  to  find  greater  or  less  damages,  than  a  pro- 
portionable part  of  the  entire  recompense  upon  either  party  showing,  that 
the  value  of  the  services  received  was  more  or  less,  and  that  the  recom- 
pense fixed  by  the  contract  had  been  settled  upon  an  average  of  the  harder 
periods  or  parts  of  the  service  with  the  easier :  or,  in  case  of  a  contract 
for  work  or  materials,  it  might  reasonably  be  shown  that  the  prices  affixed 
by  the  contract  to  those  specific  portions  of  which  had  been  executed, 
were  arbitrary  prices  adjusted  to  meet  an  arbitrary  valuation  of  other 
work  or  materials  not  done  or  furnished :  and  this  meets  the  objection  in 
M'Millan  v.  Vanderlip,  12  Johnson,  167. 

The  general  principles  above  noted  as  to  general  assumpsit  where  there 
has  been  an  entire  or  partial  performance,  apply  equally  where  the  special 
contract  is  under  seal.  Jewell  v.  Schroeppell,  4  Cowen,  564;  Allen  v. 
Jaquish,  21  Wendell,  629;  Myrick  v.  Slason  et  al.,  19  Vermont.  122, 
126 ;  Monroe  v.  Perkins,  9  Pickering,  298,  &c.  However,  in  Ranxin  v. 
Darnell,  11  B.  Monroe,  80,  where  there  had  been  a  partial  performance 
by  both  partiea  of  a  contract  under  seal,  and  the  contract  had  not  been 
repudiated,  although  disregarded  by  the  defendant  in  preventing  the 
plaintiff  from  performing  a  small  part  of  it,  and  where  the  plaintiff's 
remedy  was  complete  on  the  written  contract,  the  defendant's  act  was 
held  not  to  amount  to  a  rescission  of  the  contract  so  as  to  authorise  an 
action  of  assumpsit  instead  of  covenant. 

H.  B.  W. 
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[reported  1  T.  B.,  405.] 

A.,  a  creditor  of  B.  to  the  amount  of  1 1  bl  3t.  8<f.,  took  his  bill  for  20Z.  on  0.,  who 
had  not  then,  nor  afterwards,  anj  effects  of  B.  in  his  hands.  The  bill  when  due 
was  dishonoured,  and  no  notice  thereof  was  given  by  A.  to  B. ;  still  A.'s  demand 
on  the  bill  was  not  discharged,  but  he  may  sue  out  a  commission  of  bankrupt 
against  B.,  and  his  debt  will  support  it. 

Cass  for  money  had  and  received  to  and  for  the  use  of  the  bankrupt, 
before  his  bankruptcy.  2d  count.  On  an  account  stated  with  the  bank* 
rapt.  3d.  For  money  had  and  received  to  and  for  the  use  of  the  plain- 
tifi  as  assignees.    4th.  An  account  stated  with  the  assignees.    Plea,  non 

umpsit. 
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This  oause  was  tried  at  the  last  assizes  for  the  county  palatine  of 
Lancaster,  before  BuUer,  J.,  when  the  jury  found  a  verdict  for  the 
plaintiffs,  subject  to  the  opinion  of  this  court;  on  the  following  case : 

That  the  act  of  bankruptcy  was  committed  in  the  middle  of  August, 
1784.  That  in  the  month  of  August,  1784,  the  bankrupt  was  indebted 
to  Greatrix  &  Co.,  the  petitioning  creditors,  in  115/.  3s.  Sd.  That  on 
the  15th  of  September,  1784,  the  bankrupt  drew  a  bill  for  201.  on  the 
defendant,ra)  «  who  then  until  the  time  of  the  bankruptcy,  and, of  the 
bill  becoming  due,  was  a  creditor  of  the  bankrupt,''  payable  to  Greatriz 
k  Co.  two  months  after  date,  and  paid  the  same  to  them  on  account  of 
their  said  debt;  which  bill  was  presented  for  payment  on  the  18th  of 
November  following,  and  dishonoured.  That  no  notice  of  the  non-pay- 
ment of  the  bill  was  ever  given  by  Greatriz  and  Co.  to  the  ^bankrupt,  or 
r  *2<^  1  ^^^^  ^^  ^^^  house.  That  Greatrix  and  Co.  received  the  bill  at 
I-  -J  Manchester  on  the  24th  of  November,  between  the  hours  of  eleven 
and  twelve  at  noon ;  but  the  post  goes  from  London  to  Manchester  in 
three  days.  The  bankrupt  then  resided  at  Manchester ;  but  in  general 
secreted  himself,  and  particularly  on  market  days,  after  the  20th  of  No- 
vember, on  which  day  a  commission  of  bankrupt  issued  against  him,  and 
he  was  declared  a  bankrupt  at  Manchester  under  that  commission,  in  the 
afternoon  of  the  24th  of  November,  but  at  what  hour  did  not  appear ; 
and  that  commission  has  since  been  superseded.  Afterwards  another 
commission  was  issued  on  the  petition  of  Greatrix  and  Co. 

The  question  for  the  opinion  of  the  court  is,  whether  the  debt,  proved 
to  be  due  to  them  under  the  circumstances  above  mentioned,  is  sufficient 
to  support  that  commission  ? 

Chamhrey  for  the  plaintiff*,  (after  observing  that  the  objection  which 
had  been  raised  to  the  petitioning  creditor's  debt  was,  that  the  bankrupt 
was  to  be  considered  as  discharged  from  the  bill  for  20^.  which  he  had 
drawn  in  favour  of  the  petitioning  creditor,  no  notice  having  been  given  to 
the  bankrupt  of  the  bilFs  having  been  dishonoured,)  made  three  questions  : 

1st.  That  no  notice  was  necessary  to  be  given  to  the  bankrupt  in  this 
case.     2dly.  That  even  if  notice  were  necessary,  it  had  virtually  been 
given.     3dly.  That  it  was  not  competent  to  the  defendant  in  this  action 
to  make  the  objection. 

As  to  the  first,  notice  must  in  general  be  given;  but  most  of  the 
oases  have  arisen  where  the  holder  has  ^ven  indulgence  to  the  acceptor, 
by  which  he  is  considered  as  having  made  his  election,  to  look  to  the 
acceptor  only  for  payment.  The  reason  on  which  the  rule  requiring  notice 
to  be  given  to  the  drawer,  is  founded,  is  on  a  supposition  that  he  may  have 
effects  in  the  hands  of  the  drawee,  and  that  he  ought  to  have  an  oppor- 
tunity of  recovering  satisfaction  from  him ;  and  a  presumption  arises  that 
the  drawer  will  suffer  from  the  probable  insolvency  of  the  drawee,  in 
consequence  of  the  holder's  neglecting  to  give  notice.  But  in  this  case 
that  presumption  is  repelled  by  stating  that  the  bankrupt  was  a  debtor  to 
the  drawee;  therefore  the  rule  does  not  apply.  By  an  ordinance  of 
France,(6)  the  drawer,  in  order  to  discharge  himself  from  the  payment  of 

(a)  The  words  between  tbe  inverted  commas  were  added  by  the  court,  on  the  ar- 
gnment,  with  the  consent  of  both  parties. 

(b)  PosUethw.  tit  Bills  of  Exchange,  16  and  77  art. 
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a  bill  ^on  aocoant  of  His  not  having  had  notice  of  the  non-accept-  p  ^g.^  ^ 
ance  by  the  drawee,  must  show  that  he  had  effects  in  the  other's  ^  J 
hands  at  the  time  of  drawing.  The  rule  requiring  notice  to  be  given  to 
the  drawer  was  introduced  for  his  protection,  and  therefore  ought  not  to 
be  abused  so  far  as  to  enable  him  to  do  injustice. 

Secondly.  As  this  case  does  not  fall  within  the  reason  on  which  the 
rale  of  law  is  founded,  the  bankrupt,  not  having  nad  effects  in  the  hands  of 
the  drawee  at  the  time  that  the  bill  was  drawn,  must  be  considered  as 
having  had  virtual  notice  that  the  bill  was  not  honoured.  Supposing,  how- 
ever, that  the  rule  of  law  would  be  inflexible  in  an  action  on  the  bill  itself, 
yet  the  question  here  is  not  altogether  whether  the  drawer  can  be  resorted 
to  on  the  bill,  but  whether  the  circumstances  here  stated  extinguish  the 
preceding  debt.  But  it  has  been  repeatedly  held  that  the  mere  drawing 
of  a  bill  of  exchange  does  not  extinguish  the  preceding  debt. 

Thirdly.  The  case  of  Quantock  and  others  against  England fc)  is  de- 
cisive. On  a  question  whether  a  debt  barred  by  the  Statute  ot  Limita- 
tions was  sufficient  to  found  a  commission  of  bankrupt  upon.  Lord  Mans- 
field said,  «  The  Statute  of  Limitations  does  not  destroy  the  debt ;  it  only 
takes  away  the  remedy.  Here  the  debtor  himself  has  not  objected ;  he 
has  submitted  to  the  commission,  and  been  examined  under  it;  therefore 
the  objection  does  not  now  lie  in  the  mouth  of  a  third  person  f  and  he 
said  that  Swain  and  Wallinger(^)  was  in  point.  In  this  case  the  notice 
to  be  given  was  for  the  benefit  of  a  bankrupt,  and  the  slightest  acknow- 
ledgment would  be  considered  as  a  waiver  of  it. 

BuUer^  J.  The  bankrupt  himself  could  not  waive  it  after  the  bank- 
ruptcy. 

Chambre.  But  the  assignees  may  waive  it  for  the  purpose  of  supporting 
the  commission. 

LatOy  contra.  The  debt  of  the  petitioning  creditor  being  reduced  under 
100/.  by  the  bankrupt's  drawing  the  bill  in  question,  is  as  much  dis- 
charged by  the  laches  of  the  holder  in  not  giving  notice  of  the  non-accept- 
ance of  the  drawee,  as  by  actual  payment.  And  as  to  the  assignees 
waiving  this  objection,  it  is  no  answer  in  the  present  action.  For  in  all 
cases  where  actions  are  brought  by  the  assignees  of  a  bankrupt,  they 
must  make  out  a  clear  title,  which  they  ^cannot  do  without  proving  |.  ^^f.  • 
a  legal  debt  of  the  petitioning  creditor ;  and  they  cannot  by  their  ^  J 
own  act  make  that  a  good  debt  which  would  not  be  so  otherwise. 

As  to  notice  not  having  been  necessary  because  the  drawer  had  no 
effects  in  the  drawee's  hands,  that  goes  to  measuring  the  inconvenience 
which  would  result  in  every  particular  case  from  not  giving  notice.  Bat 
the  court  have  always  said  that,  whether  any  actual  change  of  circum- 
stances has  or  has  not  taken  place,  or  whether  the  drawer  may  or  may 
not  have  suffered  from  the  negligence  of  the  holder  in  not  having  given 
notice  in  due  time,  it  is  a  strict  rule  of  law  introduced  for  the  sake  of 
certainty,  and  that  the  drawer  may  have  an  opportunity  of  resorting  to 
the  drawee.  Li  the  case  of  Pv^ach  and  Burgess,  (e)  where  a  question  arose 
npon  the  necessity  of  notice  being  given  to  the  drawer,  it  was  contended 
that  no  change  of  circumstances  had  taken  place,  or  probable  inconve- 

(e)  6  Barr.  2628.    2  Black.  Rep.  702,  S.  C.  (d)  2  Stra.  746. 

(e)  Sittings  at  Gaildball,  cor.  Lord  Mansfield. 
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nience  had  ensued,  from  want  of  notice ;  but  Lord  Mansfield  said,  it  was 
a  strict  rale  of  law  that  notice  should  be  given,  and  it  must  be  adhered  to 
in  every  case.  This  case  does  not  come  within  the  rules  laid  down  in  the 
case  of  Tindall  and  Brown,  or  Medcalf  and  nall,(/)  as  to  what  shall  be 
deemed  sufficient  notice  of  non-payment  or  non-acceptance ;  because  here 
there  was  no  notice  at  all.  It  was  said  by  Lee,  in  arguing  the  case  of 
Bussell  and  Langstaff,(^)  and  not  denied  by  the  court,  that  it  had  been 
frequently  ruled  by  Lord  Mansfield  at  Guildhall,  that  it  is  not  an  excuse 
for  not  demanding  payment  on  a  note  or  bill,  or  for  not  giving  notice  of 
non-payment,  that  the  maker  or  acceptor  has  become  a  bankrupt,  as  many 
ways  may  remain  of  obtaining  payment  by  the  assistance  of  friends  or 
otherwise. 

The  bill's  having  been  given  after  the  act  of  bankruptcy,  does  not  vary 
the  present  case ;  because  a  debt  may  be  discharged  in  due  course  of 
trade,  either  by  payment  of  the  money  after  a  secret  act  of  bankruptcy, 
or  by  payment  of  the  bill,  or  by  dishonouring  it. 

With  regard  to  the  debt's  being  extinguished  by  taking  this  note  from 
the  bankrupt ;  by  3  &  4  Anne,  c.  9,  s.  7,  it  is  enacted,  that  *<  if  any  person 
accept  a  bill  of  exchange  for  201,  or  upwards,  in  satisfaction  of  any  former 
r  «9A  1  ^^^^9  the  same  shall  be  accounted  a  full  and  complete  payment  of 
L  J  *8uch  debt,  if  such  person  accepting  of  any  such  bill  for  his  debt 
doth  not  take  his  due  course  to  obtain  payment  thereof  by  endeavouring 
to  get  the  same  accepted  and  paid,  and  make  his  protest  as  aforesaid, 
either  for  nou-acceptance  or  non-payment  thereof.''  Here  there  was 
neither  protest  nor  notice,  and  therefore  the  bill  must  be  considered  as 
complete  payment. 

Chamhrej  in  reply,  was  stopped  by  the  court. 

Aahurstf  J.  As  to  the  general  rule,  it  has  never  been  disputed,  that 
the  want  of  notice  to  the  drawer,  after  the  dishonour  of  a  bill,  is  tanta- 
mount to  payment  by  him.  But  that  rule  is  not  without  exceptions ; 
and  particularly  in  the  case  mentioned  by  the  plaintiff's  counsel,  that 
notice  is  not  necessary  to  be  given  where  the  drawer  has  no  effects  in  the 
hands  of  the  drawee  ;(h)  for  it  is  a  fraud  in  itself,  and  if  that  be  proved, 
the  notice  may  be  dispensed  with.  In  this  case  it  appears,  that,  at  the 
time  of  drawing  the  bill,  the  drawer,  so  far  from  having  any  effects  in  the 
hands  of  the  drawee,  was  actually  indebted  to  him  to  a  large  amount. 

But  even  admitting  this  to  be  a  general  rule  without  any  exception,  it 
was  certainly  introduced  for  the  benefit  of  the  drawer.  Now  every  rule 
may  be  waived  by  the  person  for  whose  benefit  it  is  introduced.  Under 
the  circumstances  of  the  present  case,  the  drawer  must  be  considered  as 
having  waived  this  benefit,  because  the  commission  is  founded  on  thtft 
creditor's  debt,  between  whom  and  the  drawer  this  transaction  has 
happened ;  and  his  submitting  to  it  is  a  waiver  of  the  want  of  notice, 
and  an  admission  of  the  debt ;  which  admission  the  assignees  have  sub- 
sequently confirmed  by  bringing  this  action.  Therefore  I  think  that  as 
the  bankrupt  himself  has  not  chosen  to  take  advantage  of  it  by  moving 
to  supersede  the  commission,  it  does  not  lie  in  the  mouth  of  a  third  person 
to  do  so. 

(/)  Tr.  22  G.  3.  (ff)  Dougl.  497. 

(A)  Yid.  Gale  r.  Walsh,  5  T.  R.  239. 
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BuUeTj  J.  The  last  point  maj  be  laid  entirely  out  of  the  case^ 
becaase,  unless  the  objection  be  well  founded  in  the  case  of  the  bankrupt 
himself,  it  is  immaterial  to  consider  how  far  it  was  competent  for  a  third 
person  to  take  advantage  of  it.  The  case  of  Quantook  and  England  does 
not  apply.  There  the  question  was,  whether  a  third  person  should  be 
permitted  to  avail  himself  of  the  Statute  of  Limitations.  There  ^  ^^j  -• 
might  be  good  reasons  for  disallowing  it  in  *that  case,  because,  >-  ^ 
the  debt  still  remained  in  conscience.  But  here  the  question  is,  whether 
there  was  a  sufficient  debt  to  support  the  commission  at  the  time  when  it 
issued. 

The  first  point  to  be  considered  is,  whether,  under  these  circumstances, 
it  was  necessary  to  give  notice  within  as  short  a  time  as  could  conveniently 
be  done,  that  the  bill  was  neither  accepted  nor  paid.  I  am  of  opinion 
that  no  such  notice  was  necessary.  On  the  second  trial  of  the  cause  of 
Tindal  and  Brown  before  me  at  Guildhall,  the  jury  told  me  they  found 
their  verdict  for  the  plaintiff  on  the  ground  that  it  had  not  appeared  from 
the  evidence  that  any  injury  had  arisen  to  the  party  from  want  of  notice. 
In  eonsequence  of  which,  upon  the  subsequent  trial,  I  told  the  jury  that 
where  a  bill  was  accepted,  it  was  prima  facie  evidence  that  there  were 
effects  of  the  drawer  in  the  hands  of  the  acceptor.  The  mistake  of  the 
jury  on  the  former  occasion  had  arisen  from  their  taking  it  for  granted 
that  the  drawer  had  not  been  injured  by  the  want  of  notice,  because  he 
had  not  proved  it,  whereas  that  proof  lay  on  the  plaintiff  to  produce. 
And  upon  my  mentioning  this  matter  to  the  court,  they  thought  that  if 
there  were  no  effects  in  the  hands  of  the  acceptor,  that  would  vary  the 
question  very  much,  as  the  drawer  could  not  be  hurt. 

The  law  requires  notice  to  he  giveUy  for  this  reason^  because  it  is  pre* 
sumed  thai  the  hiU  is  drawn  on  account  of  the  drawee's  having  effects  of 
the  drawer  in  his  hands  ;  and  if  the  latter  has  notice  that  the  bill  is  not 
accepted^  or  not  paid^  he  may  withdraw  them  immediately.  But  if  he 
has  HO  effects  in  the  other^s  handsy  then  he  cannot  be  injured  for  want  of 
notice,  (i)  Soon  after  I  sat  on  this  bench,  I  tried  a  cause  at  Guildhall,  on 
a  bill  of  exchange  which  was  either  drawn  or  accepted  by  a  person  resi- 
ding in  Holland,  and  a  full  special  jury,  under  my  direction,  found  a 
verdict  for  the  plaintiff,  notwithstanding  no  notice  had  been  given  to  the 
drawer  of  the  bill's  having  been  dishonoured,  because  he  had  no  effects  in 
the  hands  of  the  person  on  whom  the  bill  was  drawn.  The  verdict  never 
was  objected  to  -,  and  if  it  be  proved  on  the  part  of  the  plaintiff  that 
from  the  time  the  bill  was  drawn  till  the  time  it  became  due,  the  drawer 
never  had  any  effects  of  the  drawee  in  his  hands,  I  think  notice  to  the 
drawer  is  not  necessary;  for  he  must  know  whether  he  had  effects  r«oQ  n 
in  the  hands  of  the  drawee  or  not ;  *and  if  he  had  none,  he  had  ^  -^ 
no  right  to  draw  upon  him,  and  to  expect  payment  from  him ;  nor  can  he 
be  injured  by  the  non-payment  of  the  bill,  or  the  want  of  notice  that  it 
has  been  dishonoured.  On  these  grounds  I  think  the  petitioning  credi- 
tor's debt  was  sufficient  to  support  the  commission. 

Besides,  in  the  present  case,  as  the  plaintiff's  counsel  have  truly  argued, 
the  question  is  not,  whether  an  action  could  be  maintained  on  the  bill 

(t)  See  Fitzgerald  v.  WiUlama,  6  Bing.  N.  G.  69. 
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itself,  bat  whether  the  want  of  notice  extingaishes  the  debt.  As  to  which 
the  case  is  this.  A.  not  having  any  effects  in  C.'s  hands,  draws  a  bill  of 
exchange  for  lOOZ.  on  him,  in  fayonr  of  B.,  for  value  received.  Now  if 
0.  does  not  accept,  and  B.  does  not  give  notice  to  A.,  there  is  an  end  of 
the  bill.  Then  how  does  the  case  stand  J  A.  has  100/.  of  B.'s  in  his 
hands,  without  any  consideration,  which  therefore  B.  may  undoubtedly 
recover  in  an  action  for  money  had  and  received. 
Per  Curiam, 

Let  the  Postea  be  delivered  to  the  plaintiffs. 


So  too  in  Goodall  v.  DoUey,  1  T.  R.  712,  in  which  case  the  action  was  brought 
against  the  payee,  Buller,  J.,  intimated  that,  had  the  action  been  against  the 
drawer,  the  case  would  have  been  governed  by  Bickerdike  v.  Bollman.  And  in 
Rogers  v.  Stephens,  2  T.  R.  713,  the  decision  was  partly  founded  on  Bickerdike 
V.  Bollman,  which  Grose,  J.,  said  had  been  well  considered ;  and  in  Ligge  v. 
Thorpe,  12  East,  171,  an  action  was  brought  by  the  indorsee  against  the  drawer 
of  a  foreign  bill  drawn  on  one  Wjatt ;  the  declaration  negatived  effects  in  iHb 
hands  of  the  drawee  or  any  consideration  for  the  bill.  It  appeared  at  the  trial 
that  the  defendant  had  no  effects  in  Wjatt's  hands,  and  that  the  latter  had  there- 
fore refused  to  accept,  but  that  Wyatt  was  one  of  the  executors  of  a  person  called 
Weeks,  and  that  Weeks's  executors  had  desired  the  defendant  to  employ  the 
payee  of  this  bill  to  do  some  work  on  Weeks's  property ;  and  the  defendant  there- 
fore drew  this  bill  on  Wyatt  to  settle  with  the  payee.  Wyatt  denied  that  he  had 
assets  to  pay  the  bill.  The  only  question  was,  whether  a  protest  of  non-accept- 
ance was  necessary ;  Lord  Ellenborough  thought  not,  and  the  plaintiff  had  a 
verdict  j  and  on  a  motion  for  a  new  trial,  the  whole  court  thought  the  case  gov- 
erned by  Bickerdike  v.  Bollman,  and  discharged  the  rule.  Glaridge  v.  Dalton, 
4  M.  &  S.  226,  is  another  strong  exemplification  of  this  doctrine.  There  the 
drawer  of  a  bill  had  no  effects  in  the  hands  of  the  drawee,  but  had  supplied  him 
with  goods  upon  a  credit  which  would  not,  however,  expire  till  long  after  the  bill 
would  become  due.  He  was  held  not  to  be  entitled  to  notice  of  its  dishonour. 
"  The  case  of  Bickerdike  v.  Bollman,"  said  Mr.  J.  Bayley, ''  has  established,  and, 
I  am  disposed  to  think,  rightly,  that  a  party  who  cannot  be  prejudiced  by  want 
of  notice,  shall  not  be  entitled  to  require  it."  In  analogy  to  the  rule  which  dis- 
penses with  notice  in  such  cases  as  the  above,  it  has  lately  been  held,  that  it  is 
unnecessary  as  against  the  drawer  to  present  such  a  bill  on  the  day  of  its  becom- 
ing due.    Terry  v.  Parkes,  6  A.  &  E.  602. 

But  even  in  the  very  cases  in  which  Bickerdike  v.  Bollman  has  been  acted 
upon,  it  has  been  declared,  that  the  rule  established  in  that  case  must  not  be 
extended.  In  Glaridge  v.  Dalton,  Mr.  J.  Le  Blanc  went  so  far  as  to  regret  that 
any  such  decision  had  ever  taken  place,  [and  see  the  judgment  delivered  by  Mr. 
Baron  Parke  in  Carter  v.  Flower,  16  M.  &  W.  743.]  Accordingly  it  has  been 
r  ^nq  1  settled  that  the  drawer  is  entitled  *to  notice,  though  he  had  no  effects  in 
the  drawee's  hands  when  the  bill  was  drawn  or  became  due,  if  he  had 
effects  on  their  way  to  the  drawee,  Rucker  v.  Hiller,  3  Gamp.  217 ;  16  East,  43. 
So  it  was  laid  down  by  Lord  Eldon  in  a  case  of  bankruptcy,  that,  **  if  a  bill  were 
accepted  for  the  cuxommodation  of  the  drawer,  and  there  were  nothing  but  that 
between  them,  notice  would  not  be  necessary,  the  drawer  being,  as  between  him 
and  the  acceptor,  first  liable :  but  if  bills  were  drawn  for  the  accommodation  of 
ike  acceptor,  the  transaction  being  for  his  benefit,  there  must  be  notice  without 
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effects  I  and  if,  in  the  result  of  varioas  dealings,  the  surplus  of  accommodation 
is  on  his  side,  he  is,  with  regard  to  the  drawer,  in  the  situation  of  an  acceptor 
haying  effects,  and  the  failure  to  give  notice  may  be  ^equally  detrimental/' 
Exp.  Heath,  2  Yes.  &  Bea.  240  ;  2  Rose,  141.  And  this  rule  thus  laid  down  hy 
Lord  Eldon,  extends  to  cases  where  the  drawer  has  reason  to  expect  that  some 
third  party  will  provide  for  the  payment  of  the  bill ;  thus  in  Corey  v.  Scott,  3  B. 
&  A.  619,  where  the  bill  was  drawn  and  accepted  for  the  accommodation  of  the 
first  indorsee,  the  drawer  was  held  to  be  entitled  to  notice :  and  the  same  point 
was  decided  in  Norton  v.  Pickering,  8  B.  &  C.  610.  And  the  same  rule  prevails 
though  the  person  expected  to  provide  funds  be  not  a  party  to  the  bill,  Lafitte  v. 
Slatter,  6  Bingh.  623.  If  the  drawer  have  funds  in  the  drawee's  hands  sufficient 
to  meet  the  bill,  even  in  part,  though  not  wholly,  he  is  entitled  to  notice,  Thack- 
ray  v.  Blackett,  3  Gampb.  164.  If  the  drawer  have  made  a  provision  to  have 
funds  in  the  drawee's  hands  to  meet  the  bill,  he  has  a  right  to  notice,  though  the 
funds  may  not  have  actually  arrived  there,  Robins  v.  Gibson,  3  Campb.  334. 
And  if  the  drawer  had  effects  at  the  time  when  the  bill  was  drawn,  he  does  not 
lose  his  right  to  notice,  although  before  the  time  of  payment  he  may  have  ceased 
to  have  any,  Orr  v.  Magennis,  7  East,  359,  or  was  indebted  to  the  drawee  in  a 
larger  sum,  Blackhan  v.  Doren,  2  Gampb.  503.  These  are  strong  cases,  espe- 
cially Orr  V.  Magennis,  for  there  the  drawer  could,  at  the  time  when  it  fell  due, 
have  had  no  reasonable  expectation  that  the  bill  would  be  paid,  and  could  have 
sustained  no  prejudice  from  the  want  of  notice ;  so  that  that  case  may  be  con- 
sidered as  going  the  length  of  deciding  that  if,  at  any  time  after  the  bill  was 
issued,  the  drawer  could  have  reasonably  expected  that  it  would  be  paid,  he  has 
a  right  to  notice.  Thus  in  Hammond  v.  Dufresne,  3  Campb.  145,  it  was  held 
unnecessary  that  the  effects  should  be  in  the  drawee's  hands  when  the  bill  was 
'  drawn,  if  they  were  there  before  it  became  due.  Although  it  was  said  by  Mr.  J. 
'  Bayley,  in  Glaridge  v.  Dalton,  as  above  stated,  ''that  a  party  who  cannot  be 
prejudiced  by  want  of  notice,  shall  not  be  entitled  to  require  it,"  still  the  appli- 
cation of  this  dictum  must  be  confined  to  the  particular  description  of  case  then 
before  the  court ;  for  we  have  seen  that  it  does  extend  to  such  a  case  as  Orr  v. 
Magennis.  So,  too,  it  is  difficult  to  conceive  how  the  drawer  can  be  prejudiced 
by  want  of  notice  where  the  drawee  has  become  bankrupt  or  notoriously  insol- 
yent.  Yet,  in  both  these  cases,  he  is  unquestionably  entitled  to  it  See  Russell 
Y.  Langstaffe,  Dougl.  497,  515,  referred  to  in  the  text;  Esdaile  v.  Sowerby,  11 
£ast,  114;  and  in  Dennis  v.  Morrice,  3  Esp.  158,  Lord  Eenyon  refused  evidence 
tendered  for  the  purpose  of  showing  that  the  drawer  was  not  prejudiced  by  want 
of  notice.  In  fact,  to  use  the  words  of  the  Lord  G.  J.  and  Mr.  J.  Bosanquet, 
in  Lafitte  v.  Slatter,  6  Bingh.  627,  ''Bickerdike  v.  Bollman  is  an  excepted  case, 
the  principle  of  which  is  not  to  be  extended.*' 

It  seems,  however,  from  the  expressions  of  the  court  in  the  late  case  of  Fitz- 
gerald v.  Williams,  6  Bingh.  N.  G.  69,  that  in  pleading,  the  want  of  notice  is 
prima  facie  sufficiently  excused  by  showing  that  there  were  no  funds  in  the 
drawee's  hands ;  and  it  was  decided  there,  that  where  the  declaration  avers  that 
there  were  no  funds  in  the  drawee's  hands,  nor  any  consideration  for  the  accept- 
ance, and  that  the  defendant  sustained  no  damage  from  the  want  of  aotice,  it 
lies  upon  the  defendant  to  prove  damages  if  any  resulted. 

As  to  the  mode  of  pleading  circumstances  relied  on  for  the  purpose  of  excus- 
ing want  of  notice,  see  the  last-mentioned  case  of  Fitzgerald  v.  Williams ;  Eem- 
ble  T.  Mills,  9  Dowl.  446 ;  1  M.  A;  Or.  757 ;  Legge  v.  Thorpe,  12  East,  171 ; 
Burgh  v.  Legge,  5  M.  &  W.  418.  [Thomas  v.  Fenton,  16  L.  J.  Q.  B.  362.  But 
the  circumstances  which  would  amount  to  a  sufficient  excuse  for  want  of  notice 
as  against  the  drawer^  will  not  always  excuse  want  of  notice  to  an  indorser. 
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Where  an  action  was  brought  by  the  indorsee  of  a  promissory  note  against  the 
indorser,  to  whom  it  had  been  indorsed  by  the  payee,  the  declaration  alleged, 
that  neither  at  the  time  the  note  was  made,  nor  afterwards  and  before  it  became 
due,  nor  when  it  became  due  and  on  presentment  for  payment,  had  the  maker 
or  payee  any  effects  of  the  defendant  in  his  hands,  nor  was  there  any  considera- 
tion or  value  for  the  making  of  the  note,  of  the  payment  thereof,  or  its  indorse- 
ment by  the  payee  to  the  defendant,  and  that  the  defendant  had  not  sustained 
any  damage  by  reason  of  his  not  having  had  notice  of  the  non-payment  of  the 
note ;  it  was  held  that  as  against  an  indorsevj  the  declaration  did  not  state  a 
sufficient  excuse  of  want  of  notice  of  dishonour,  as  it  was  consistent  with  the 
averments  in  the  declaration,  that  the  note  might  have  been  indorsed  by  the 
defendant  for  the  accommodation  of  a  prior  party,  in  which  case  the  defendant 
would  be  entitled  to  notice  of  dishonour.  Carter  v.  Flower,  16  M.  &  W.  743. 
Where  no  notice  has  been  given  at  any  time^  the  excuse  must  be  set  out  on  the 
record,  if  it  has  been  given,  but  at  a  time  which  would  be  too  late  in  the  usual 
course,  the  matter  of  excuse  might  probably  be  used  to  show  that  it  was,  under 
the  circumstances,  in  reasonable  time ;  Judgment,  S.  C.  See  where  the  indorser 
was  held  not  to  be  entitled  to  notice,  Comey  v.  Mendez  da  Costa,  1  Esp.  302.] 


Thb  general  principle,  that  the  contract  of  the  drawer  and  of  an 
indorser  of  a  bill,  is  conditional,  and  that  demand  must  be  made  and 
notice  given,  or  due  dilligence  as  to  both  be  used,  in  order  to  make  the 
drawer  or  indorser  liable,  is  firmly  established  in  this  country.  See  Berry 
T.  Robinson,  9  Johnson,  121;  Buch  y.  Cotton,  2  Connecticut,  126; 
M<Kinney  v.  Crawford,  8  Sergeant  &  Rawle,  351,  357. 

The  exception  supposed  to  be  recognised  in  the  principal  case — viz., 
where  the  bill  has  been  drawn  without  funds  in  the  drawee's  hands — has^ 
obviously,  been  greatly  modified  in  the  later  English  cases,  but  without 
the  ascertaining  of  any  clear  principle  or  reason.  The  subject  is  examined 
by  Marshall,  Ch.  J.,  in  French's  Executrix  v.  The  Bank  of  Columbia, 
4  Cranch,  141 ;  and  it  is  there  determined,  that  the  true  construction  of 
the  case  of  Bickerdike  y.  Bollman,  and  those  cases  which  follow  it,  is, 
f'that  a  person  having  a  right  to  draw  in  consequence  of  engagements 
between  himself  and  the  drawee,  or  in  consequence  of  consignments  made 
to  the  drawee,  or  from  any  other  cause,  ought  to  be  considered  as  drawing 
upon  funds  in  the  hands  of  the  drawee,  and  therefore,  as  not  coming 
within  the  exception  to  the  general  rule:"  Notice,  therefore,  is  to  be 
dispensed  with,  only  in  those  cases,  where  <<  at  the  time  of  drawing,  the 
drawer  has  no  reason  to  expect  that  his  bill  will  be  paid."  This  prin- 
ciple is  confirmed  in  the  same  form,  in  Bobinson  y.  Ames,  20  Johnson, 
146,150;  Van  Wart  y.  Smith  and  Holly,  1  Wendell,  219, 227 ;  Cathelly. 
Goodwin,  1  Harris  &  Gill,  468  ;  Stanton  et  al.  y.  Blossom  et  al.,  14  Mas- 
sachusetts, 116 ;  Grosvenor  y.  Stone,  8  Pickering,  79 ;  Hill  y.  Norris,  2 
Stewart  and  Potter,  114;  Tongue  y.  Ruff,  3  Strobhart,  311,  313;  Blood- 
good  v.  Hawthorn,  9  Gurry,  125 ;  Oliver  y.  The  Bank,  11  Humphreys, 
74 ;  Woolenweber  v.  Ketterlinus,  17  Penna.  State,  399 ;  and  in  Hopkirk 
y.  Page,  2  Brockenbrough,  21,  the  English  cases  are  again  reviewed  by 
Marshall,  Ch.  J.,  and  in  Dickins  v.  Beal,  10  Peters,  574,  by  Baldwin, 
J.,  and  the  same  rule  established.     This  rule,  it  will  be  observed,  makes 
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fraud  the  reason  and  limit  of  the  exception ;  and  there  can  be  bat  little 
donbt,  that  this  is  the  true  ground  of  it.  See  Farmers'  Bank  v.  Yan- 
meter,  4  Randolph,  553.  Although  the  fact  of  drawing  without  funds, 
would,  without  more,  show  fraud,  (see  FotheriDgham  v.  Ex*ors  of  Price, 

1  Bay,  291;  Baker  v.  Gallagher,  1  Washington,  G.  C.  461;  Bead  v. 
Wilkinson,  2  id.  514 ;  Dickins  v.  Beal,  10  Peters,  574,)  yet  it  is  not 
conclusive  of  it,  (see  Cruger  v.  Armstrong  and  Barnewall,  3  Johnson's 
Cases,  5;)  the  substantive  ground  of  the  exception  is  fraud:  Franklin  v. 
Yanderpool,  1  Hall,  78.  The  amount,  therefore,  of  the  principle  of 
Bickerdike  y.  BoUman,  as  defined  by  the  American  oases,  is,  that  demand 
or  notice  is  not  necessary,  where  the  drawing  and  delivering  of  the  bill  is 
fraudulent. 

There  are  some  other  oases  in  which  demand  and  notice  are  not  requi- 
site to  charge  the  drawer  or  indorser ;  but  a  little  attention  will  show,  that 
all  of  them  are,  in  like  manner,  cases  of  fraud ;  they  are  cases,  where 
though  the  drawing  and  issuing  of  the  bill  is  not  fraudulent,  yet  the  re- 
jection of  the  bill  by  the  drawee  is  caused  by  the  act  of  the  drawer  or 
indorser,  and  the  leaving  of  it  in  circulation  to  be  presented  to  the  drawee, 
is,  therefore,  a  fraud  upon  the  holder.  This  principle  of  exception  will 
include  three  cases :  1.  Where  funds  are  intercepted  or  withdrawn  after 
the  bill  is  issued,  and  the  bill  is  fraudulently  left  unprotected,  Talk  v. 
Simmons,  4  Mason,  112 ;  Eichelberger  v.  Finley  and  Yanlear,  7  Harris  & 
Johnson,  381  \  dicta  in  Harker  v.  Anderson,  21  Wendell,  372 ;  Sutcliffe 
and  Bird  v.  M'Dowell,  2  Nott  &  M^Cord,  251 ;  Lilley  v.  Miller,  id.  257 ; 
and  the  case  of  Edwards  and  Haig  v.  Moses,  2  id.  433,  indicates  that  if 
the  withdrawing  of  the  funds  after  a  check  is  issued,  is  the  accidental  and 
not  fraudulent  result  of  the  drawer's  act,  he  is  entitled  to  notice,  but  it 
would  seem  more  reasonable,  that  the  drawer  should  be  visited  with  all 
the  consequences  of  his  own  acts,  and  be  taken  to  have  intended  all  its 
results.  The  case  of  Orear  &  Berkley  v.  McDonald,  9  Oill,  350,  approves 
the  general  doctrine  of  this  note,  and  decides  that  when  funds,  which  have 
been  appropriated  in  a  loose  way  to  the  payment  of  one  draft,  are  used  to 
pay  another  draft,  not  provided  for,  still  the  drawer  is  entitled  to  notice, 
if,  at  the  time  the  first  bill  was  to  be  presented  he  had  a  right  to  expect, 
reasoning  upon  the  state  of  facts  connected  with  the  transactions,  as  they 
then  existed,  that  that  bill  would  be  honoured ;  the  drawing  under  such 
circumstances,  says  the  court,  not  being  to  be  treated  as  a  fraud."  2. 
Where  the  bill  is  drawn,  or  note  made  for  the  accommodation  of  the 
drawer  or  indorser,  and,  by  the  agreement  of  the  parties,  it  is  his  duty  to 
take  it  up;  dictum  in  French's  Executrix  v  Bank  of  Columbia,  4  Cranch, 
160  ;  dictum  in  Agan  v.  M<Manus,  11  Johnson,  180 ;  Reid  v.  Morrison, 

2  Watts  &  Serjeant,  401 ;  Hoffman  and  Seton  v.  Smith,  1  Caines,  157 ; 
dictum  in  Holland  v.  Turner,  10  Connecticut,  308.  3.  Where  by  valid 
agreement  and  arrangement  after  the  bill  is  drawn,  the  drawer  or  indorser 
is  bound  to  take  it  up,  so  that  his  leaving  it  to  be  demanded  of  the  drawee, 
after  such  an  arrangement,  is  a  fraud  upon  the  holder ;  Bond  and  others 
T.  Farnham,  3  Massachusetts,  170,  &c.     (See  infra.) 

The  whole  principle  of  exception,  then,  appears  to  be,  that  where  the 
non-acceptance  or  non-payment  of  the  bill  is  caused  by  the  fraudulent  act 
of  the  drawer  or  indorser,  or,  in  other  words,  where  the  drawing  or  issuing 
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of  the  bill,  or  the  leaving  it  to  be  presented,  is  a  fraud  in  any  partj  liable 
on  the  bill,  such  fraudulent  party  is  not  entitled  to  notice :  and  it  is 
believed,  that  there  are  no  other  exceptions  to  the  general  rule  requiring 
demand  and  notice.- 

In  some  of  the  cases,  the  rule  is  stated  to  be,  that  notice  is  excused 
whenever  the  drawer  or  endorser  could  not  possibly  be  injured  by  the 
want  of  it;  Commercial  Bank  of  Albany  v.  Hughes,  17  Wendell,  94; 
but  practically  that  amounts  to  the  same  thing ;  for  there  is  always  in  law 
a  possibility  of  being  injured  by  the  want  of  notice,  and  the  law  will 
never  refuse  to  take  notice  of  that  possibility,  except  in  case  of  a 
fraudulent  drawer  or  indorser.  The  well-settled  principles,  that  bank- 
ruptcy or  notorious  insolvency  of  the  drawee  will  not  excuse  notice-^that 
having  actual  knowledge  will  not  excuse  regular  legal  notice — and  that 
the  holder  neglecting  to  give  notice  is  not  permitted  to  show,  that  no  in- 
jury has,  in  fact,  been  sustained — all  which  points  are  settled  beyond  the 
possibility  of  question,  clearly  show  that  the  application  of  the  fixed  rule 
as  to  notice  is  no  longer  affected  by  what  may  once  have  been  the  reason 
for  it. 

In  some  of  the  cases,  also,  it  is  stated  that  if  the  drawee  assigns  his 
property  to,  or  indemnifies,  an  indorser,  that  indorser  is  not  entitled  to 
notice ;  Mechanics'  Bank  of  New  York  v.  G-riswold,  7  Wendell,  165 ;  but 
an  examination  of  the  decided  cases  will  show  that  the  ground  and  reason 
of  this  exception  is,  not  the  assignment  or  indemnity,  but  the  indorser's 
engagement  to  provide  for  the  bill,  which  induced  the  assignment  or  in- 
demnity to  be  made;  it  is  the  indorser's  agreement  to  take  up  the  bill, 
whereby  he  in  effect  becomes  the  payor,  and  in  consequence  of  which  it 
is  a  fraud  in  him  to  leave  payment  to  be  demanded  of  the  drawee,  and 
not  the  mere  indemnity,  that  is  the  substantive  ground  and  legal  cause  of 
the  exception.  The  first  case,  in  which  all  the  others  have  been  decided, 
is  Bond  et  al.  v.  Farnham,  6  Massachusetts,  170.  In  this  case,  the  in- 
dorser of  some  notes  received  an  assignment  of  all  the  property  of  the 
maker,  and  there  were  other  facts  in  the  case :  the  court  decided  that 
<<  under  the  circumstances  of  this  case,  the  defendant  had  no  right  to 
insist  on  a  demand  upon  the  maker.  As  he  had  secured  all  the  maker's 
property  for  the  express  purpose  of  meeting  this  and  his  other  indorse- 
ments, he  must  be  considered  as  having  waived  the  condition  of  his  lia- 
bility, and  as  having  engaged  with  the  maker,  on  receiving  all  hb  pro- 
perty to  take  up  his  notes"  Barker  v.  Baker,  1  Sergeant  &  Eawle,  334, 
goes  upon  the  same  principle  :  the  defendant  had  indorsed  a  note  made 
by  a  partnership,  and  a  few  months  before  it  was  due  he  received  from 
one  of  the  partners  <'  an  assignment  of  his  whole  estate^  for  the  purpose, 
among  other  things,  of  indemnifying  him  against  his  indorsements.  Now," 
said  TrLQHMAN,  C.  J.,  «  by  the  taking  of  this  assignment,  it  is  not  un- 
reasonable to  presume,  that  the  defendant  took  upon  himself  the  payment 
of  the  indorsed  notes,  especially,  &c. ;  I  therefore  agree  with  Bond  v. 
Farnham :"  in  this  case  it  was  also  decided  that  the  insolvency  of  the 
maker,  known  to  the  indorser,  did  not  excuse  demand  and  notice.  Dur- 
ham V.  Price,  5  Terger,  300,  was  a  suit  by  holder  against  indorser,  where 
the  maker  had  <<  placed  in  the  hands  of  the  indorser  property  fully  suffi- 
cient to  indemnify  him,  and  the  indorser  promised  to  pay  the  note/'  and 
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this  was  held  to  dippense  with  the  Decessitj  of  notice.  Branson  v.  Na- 
pier, 1  id.  199,  decides  that  the  partial  indemnity,  without  such  promise, 
is  ineffectual:  (bnt  that  an  assignment  of  part  of  the  maker's  estate, 
under  ciroumstanoes,  to  show  an  engagement  by  the  indorser  to  take  up 
the  bill,  will  excuse  demand  and  notice,  is  the  point  decided  in  Barton 
T.  Baker,  is  asserted  in  Bond  et  al.  v.  Farnham,  and  is  involved  in  the 
decision  of  Leffingwell  and  Pierpont  v.  White,  1  Johnson's  Gases,  99.) 
Mead  v.  Small,  2  Greenleaf,  207,  is  somewhat  similar ;  but  there  the 
note  was  not  negotiable ;  and  if  it  had  been,  the  special  agreement  of  the 
parties  would  have  controlled  the  general  law  of  negotiable  notes.  In 
Mechanics'  Bank  of  New  York  v.  Oriswold,  7  Wendell,  165,  there  was 
an  assignment  of  all  the  maker's  property  to  the  indorser,  in  trast,  inter 
alia,  to  pay  the  notes  sued  on ;  and  the  true  ground  of  the  decision  here 
was,  that  the  indorser  having  substantially  become  payor,  it  would  have 
been  a  fraud  in  him  to  permit  payment  to  be  demanded  of  the  acceptor. 
And  Ooddington  v.  Davis,  8  Denio,  17,  26,  is  quite  the  same  case.  In 
Holland  v.  Turner,  10  Conn.  308,  it  is  decided,  that  the  maker's  having 
placed  funds  in  the  hands  of  the  indorser  to  secure  him  against  his  in- 
dorsement, does  not  dispense  with  the  necessity  of  notice ;  there  was  here 
no  agreement  that  the  indorser  should  take  up  the  note.  The  case  of 
Develing  v.  Ferris,  18  Ohio,  170,  must  rest  upon  the  ground  on  which  it 
was  placed  by  the  plaintiff's  counsel,  that  the  defendant  held  tbe  security 
out  of  which  the  note  was  to  be  made,  in  such  wise  that  no  other  person 
than  himself  could  make  it  applicable  to  the  payment  of  the  note.  The 
principle  of  all  these  cases  clearly,  is,  that  where  the  indorser  undertakes 
for  valid  consideration  to  pay  the  bills  or  notes,  so  that  it  is  a  fraud  to 
leave  tho  holder  to  proceed  against  the  maker  or  acceptor,  want  of  notice 
IB  excused ;  and  that  the  maker's  or  acceptor's  giving  the  indorser  an  as- 
signment of  all  his  property,  necessarily  implies  such  an  undertaking  by 
the  indorser,  because  it  takes  from  the  maker  or  acceptor  all  ability  to 
pay ;  but  that  merely  giving  security  will  not  excuse  want  of  notice,  if  it 
does  not  appear  to  have  been  the  agreement  then  understood,  that  the  in- 
dorser and  not  the  acceptor  or  maker  should  provide  for  the  note.  (Since 
the  above  was  written,  the  case  of  Kramer  v.  Sanford,  4  Watts  &  Ser- 
geant, 328,  has  been  published  :  in  which  Chief  Justice  G-ibson,  upon  a 
review  of  the  cases,  comes  to  the  same  conclusion  which  is  here  deduced : 
^<  The  true  criterion,"  he  says,  <<  seems  to  be,  the  obligation  to  take  up 
the  note."  It  is  decided  in  that  case,  that  merely  giving  a  judgment- 
bond  as  security,  does  not  dispense  with  the  necessity  of  notice.) 

It  has  been  said,  that  upon  the  reason  of  the  rule  laid  down  by  Chief 
Justice  Marshall,  that  rule  does  not  apply  to  indorsers ;  per  Washino- 
TON,  J.,  4  Washington,  C.  C.  63 ;  and  Scarborough  and  Cook  v.  Harris, 
1  Bayi  177.  Certainly,  where  the  fraud  is  the  drawer's,  the  indorser 
must  have  notice ;  and  where  one  indorser  is  the  fraudulent  party,  the 
others  must  have  notice ;  that  is,  the  fraud  shall  affect  only  the  party  to 
It ;  but,  for  the  rest,  indorsers  and  drawers  are  on  the  same  footing ;  and 
if  the  indorser  gets  up  the  bill  for  his  accommodation,  and  he  is  to  pay  it  j 
or  if  afterwards  for  valuable  consideration  he  engages  to  take  it  up  :  he  is 
deprived  of  his  right  to  notice ;  and  if  the  indorser  is  a  party  with  the 
drawer  to  the  fraudulent  making  of  the  bill-— as  if  he  indorse  for  the  ac- 
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oommodatioQ  of  the  drawer,  when  he  knows  that  there  is  no  expectation 
that  the  hill  will  he  accepted  or  paid,  so  that  he  is  a  party  to  the  frand — ^he 
is  affected  with  the  same  consequences,  and  is  not  entitled  to  notice.  Far- 
mer's Bank  y.  Yanmeter,  4  Randolph,  553,  and  see  arguments  of  coun« 
sel  in  Fen  wick  v.  Sears's  Adm'rs,  1  Cranch,  259. 

It  is  certain,  however,  that  the  bona  fide  indorser  of  a  note  for  the 
accommodation  of  the  maker,  as  he  is  not  guilty  of  any  fraud,  is  entitled 
to  strict  notice.  French's  Ex'rx  v.  The  Bank  of  Columbia,  4  Cranch, 
141,  and  Jackson  v.  Eichards,  2  Caines,  343 ;  Smith  ▼.  M<Lean,  2  Tay- 
lor's North  Carolina,  72 ;  Richter  v.  Selin,  8  Sergeant  and  Rawle,  439, 
dictum ;  Holland  v.  Turner,  10  Connecticut,  308 ;  and  of  course,  the 
drawer  of  a  bill  for  the  accommodation  of  the  acceptor,  is  entitled  to 
notice.     Shirley  ▼.  Fellows,  Wadsworth  &  Co.,  9  Porter,  300. 

Upon  the  whole :  the  rule  may  be  considered  as  settled  in  the  following 
manner :  By  the  law-merchant,  the  contract  of  the  drawer  or  indorser  is 
such  that,  demand  and  notice,  or  due  diligence  aa  to  both  must  be  proved 
by  the  holder  as  part  of  his  title  to  recover :  the  drawer  or  indorser  for- 
feits his  right  to  demand  and  notice,  only  when  the  drawing  of  the  bill  or 
the  leaving  it  to  be  demanded  of  the  drawer  b  a  fraud.  That  is  to  say, 
when  his  fraud,  in  drawing  the  bill,  or  in  preventing  its  being  paid,  is  the 
cause  of  the  holder's  having  a  contingent  claim  on  the  bill,  instead  of  an 
absolute  claim  on  that  which  was  the  consideration  of  the  bill,  or  instead 
of  having  satisfaction,  he  shall  derive  no  advantage  from  that  contingency. 
The  reason  of  the  exception  appears  to  be  well  conceived  in  Foth^ingbam 
V.  Ex'ors  of  Price,  1  Bay,  291,  293 ;  <<it  is  a  maxim,  that  no  man  shall 
take  advantage  of  his  own  wrong.''  And  we  may  conclude  that  there 
is  no  exception  whatever,  in  the  rule  requiring  demand  and  notice,  bat 
that  to  the  application  of  this  fixed  and  absolutjB  rule,  that  is  an  excep- 
tion, which  is  an  exception  to  the  application  of  every  rule  in  the  law, — 
fraud. 

In  further  illustration  that  the  reason  of  the  drawer's  or  indorser's  lia- 
bility without  demand  or  notice,  in  these  cases,  is  his  fraud  in  imposing 
upon  the  payee  a  bill  which  he  knows  to  be  worthless,  or  in  causing  by 
his  own  act  or  default  a  bill  which  he  has  drawn  or  indorsed,  to  be  dishon- 
oured — maybe  cited  the  case  of  Copp  v.  M<DugalI,  9  Massachusetts,  1,  in 
which  it  is  decided  that  a  payee  who  indorses  and  delivers  a  promissory 
note  which,  as  he  knows,  is  void  because  of  usury,  is  liable  without  notice. 
The  indorsement  of  the  usurious  note  was,  of  course,  held  precisely  equiva- 
lent to  the  drawing  of  a  bill  on  which  the  acceptance  was  tainted  with 
nsury ;  and  then,  « the  case  is  analogous,  as  I  conceive,"  said  the  judge 
who  delivered  the  opinion  of  the  court,  <<  to  that  of  a  bill  of  exchange, 
where  the  drawer  is  proved  to  have  had  no  funds  in  the  hands  of  the 
drawee  or  acceptor,  and  to  have  suffered  no  prejudice  as  to  the  demand  or 
remedy  against  him.  When  the  promise  or  acceptance  is  void,  as  it  is  in 
the  case  of  usury  between  the  drawer  and  acceptor,  if  he  will  resort  to 
that  defence  against  his  promise,  the  contract  becomes,  as  it  respects  the 
indorser,  in  the  case  of  a  promissory  note,  a  draft  accepted  without  funds ; 
and  the  indorser  has  no  demand,  which  he  can  lawfully  or  effectually  assign 
in  the  hands  of  the  promiser." 

As  to  the  mode  of  declaring,  where  the  declaration  is  specially  on  the 
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bill :  In  Frazier  v.  Harvie,  2  Littell,  180,  it  was  decided  that  in  cases  of 
this  kind,  if  the  declaration  allege  that  notice  was  given,  and  allege  also 
that  the  refusal  of  payment  was  for  want  of  funds,  proof  of  notice  is 
excused ;  but  it  was  said  that  without  the  latter  allegation,  proof  of  notice 
would  have  been  required ;  and  see  Hill  v.  Yarreil,  3  Greenleaf,  233, 
236 ;  but  in  Shirley  y.  Fellows,  Wadsworth  &  Co.,  9  Porter,  300,  the 
analogous  cases  are  examined,  and  it  is  decided  that  the  declaration  may 
be  in  the  ordinary  way,  and  proof  of  such  facts  as  dispense  with  the 
necessity  of  notice,  will  in  law  be  proof  of  notice.  See  also  Gamp  y. 
Bates,  11  Connecticut,  488, 493  ^  Fatten  y.  M<Farkn,  3  Penrose  &  Watts, 
419,  425 ;  Spann  y.  Baltzell,  1  Florida,  302,  326. 

If  an  indorser,  who  has  not  receiyed  regular  notice,  subsequently,  with 
full  knowledge  that  he  is  discharged,  promises  to  pay,  it  is  a  waiyer  of 
notice,  and  he  is  liable ;  but  there  must  be  distinct  proof  of  such  know- 
ledge ;  and  the  cases  are  strict  in  requiring  either  that  the  waiver  should 
be  made  understandingly,  or  else  that  the  indorser's  acts  should  be  such 
as  fairly  to  mislead  the  holder  by  inducing  him  to  believe  that  a  waiyer 
18  intended :  Trimble  v.  Thome,  16  Johnson,  152 ;  Tibbetts  v.  Dowd,  23 
Wendell,  379 ;  The  Cayuga  County  Bank  v.  Dill,  6  Hill,  404 ;  Hopkins 
y.  Liswell,  12  Massachusetts,  52 ;  Creamer  v.  Perry  &  Tr.,  17  Pick.  332; 
Grove  and  another  v.  Yining,  7  Metcalf,  212 }  Merrimack  Co.  Bank  y. 
Brown,  12  New  Hampshire,  321, 325 ;  Eobbins  et  al.  v.  Pinckhard  et  al., 
5  Smedes  &  Marshall,  51 ;  Schmidt  v.  Radcliffe,  4  Strobhart,  296 ;  Whit- 
aker  v.  Morrison,  1  Florida,  26,  32 :  but  a  promise  made  in  ignorance 
of  the  discharge,  is  not  binding;  Bank  of  U.  S.  v.  Leathen,  10  B.  Mon- 
roe, 64,  66. 

H.  B.  W. 
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[repobtep  1  T.  B.  748  ] 

To  print  of  any  person  that  he  is  a  swindler  is  a  libel,  and  actionable,  for  it  is  not 
necessary,  in  order  to  maintain  an  action  of  libel,  tliat  the  impntation  shonld  be 
one  which,  if  spoken,  would  be  actionable  as  a  slander. 

A  justification  of  snch  a  charge  must  state  the  particalar  instances  of  fraud  bjr 
which  the  defendant  means  to  support  it. 

This  action  was  brought  in  the  Common  Pleas  for  a  libel  printed  in 
the  <<  Morning  Post/^  which  was  stated  in  the  declaration  with  innuendoSf 
wm  follows  :~- 

<(The  public  cannot  be  too  frequently  cautioned  against  notorious 
swindlers  and  common  informers.    A  nest  of  these  hornets''  (meaning  the 

Vol.  n.- 
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notorionB  Bwindlers  and  common  informers),  <<  who  live  by  sacking  the 
honey  produced  by  industrious  bees,  have  lately  been  discovered  dividing 
the  spoil  at  their  nest  in  the  comer  of  the  King's  Road''  (meaning  the 
dwelling-house  of  the  plaintiff,)  <<  from  whence"  (meaning  the  said  dwell- 
ing-house of  the  plaintiff)  «  they"  (meaning  the  said  notorious  swindlers 
and  common  informers)  <<  have  heretofore"  (meaning  before  the  said  time 
of  printing  and  publishing  the  said  libel)  « issued  to  sting  the  unsuspect- 
ing" (meaning  to  insinuate  and  be  understood  thereby  that  the  said 
plaintiff  was  illegally^  fraudulently,  and  dishonestly  concerned  and  con- 
nected with  divers  swindlers  and  common  informers,  and  shared  with 
them  the  spoil  and  plunder  by  them  from  other  persons  unlawfully, 
fraudulently,  dishonestly,  and  by  swindling,  gotten  and  obtained.)  <<The 
head  of  the  gang"  (meaning  the  plaintiff,  and  also  meaning  thereby  that 
the  plaintiff  was  the  principal  and  head  of  the  gang  of  the  said  swindlers 
r  *^1 1  ^^^  common  informers)  <<  possesses  in  a  strong  degree  the  *at- 
L  .  J  tributes  of  a  gentleman  called  the  Devil,  who  first  seduces,  then 
stimulates,  and  at  last  deceives,  and  leaves  his  dupes  to  punishment" 
(meaning  thereby  and  intending  to  be  thereby  understood  that  the  plain- 
tiff was  guilty  of  deceiving  and  defrauding  divers  persons  with  whom  he 
had  dealings  and  transactions,  and  that  he  the  plaintiff  was  not  to  be 
trusted.)  «This  diabolical  character"  (meaning  the  plaintiff,)  "like 
PolyphemuSj  the  man-eater,  has  but  one  eye,  and  is  well  known  to  ail 
persons  acquainted  with  the  name  of  a  certain  noble  circumnavigator" 
(meaning  by  the  said  last-mentioned  words  to  allude  to  the  name  of  the 
plaintiff,  J' Anson ;  and  meaning  thereby  and  intending  that  it  should  be 
thereby  understood,  that  the  said  false,  scandalous,  malicious,  and  libel- 
lous words  were  applicable  to,  and  published  of  and  concerning,  the  said 
W.  J' Anson.) 

The  defendant  pleaded  that  the  plaintiff  had  been  illegally,  fraudu- 
lently, and  dishonestly  concerned  and  connected  with,  and  was  one  of,  a 
gang  of  swindlers  and  common  informers,  and  had  also  been  guilty  of 
deceiving  and  defrauding  divers  persons  with  whom  he  had  dealings  and 
transactions,  wherefore  he  printed  and  published,  &c. 

To  this  plea  there  was  a  special  demurrer,  and  the  following  causes 
were  shown  :  that  the  defendant  had  not  set  forth  or  shown  in  or  by  his 
plea  in  what  manner  the  plaintiff  was  illegally,  fraudulently,  and  dis- 
honestly concerned  and  connected  with,  and  was  one  of,  a  gang  of  swin- 
dlers and  common  informers ;  and  also  that  the  defendant  hath  not  thereby 
shown  or  disclosed  any  particular  person  or  persons  with  whom  the  plain- 
tiff was  so  illegally,  fraudulently,  and  dishonestly  concerned  and  con- 
nected; and  also  that  the  defendant  has  not  shown  or  disclosed  any 
particular  person  or  persons  with  whom  the  plaintiff  hath  been  guilty  of 
deceiving  or  defrauding,  or  in  what  manner,  or  in  what  particular  dealings 
and  transactions,  he  hath  so  deceived  and  defrauded  any  such  person  or 
persons;  and  also  that  the  defendant  hath  not  in  or  by  his  plea  set  forth 
any  day  or  time  when  the  said  several  facts  alleged  by  him  in  that  plea 
against  the  plaintiff  or  any  of  them  happened ;  and  adso  that  the  defend- 
ant has  set  forth  the  charges  in  that  plea  contained  in  so  general  and  un- 
certain a  manner,  that  the  plaintiff  cannot  know  what  particular  facts  the 
defendant  will  attempt  to  establish  by  evidence  on  the  trial  of  this 
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^oanse  in  order  to  sapport  those  charges,  and  therefore  cannot  be  ^  ^on  -i 
prepared  to  dieproye  or  answer  the  same.  I-         J 

After  argument  on  this  demnrrer,  the  Court  of  Common  Pleas(a)  gave 
judgment  for  the  defendant.  The  record  was  then  removed  into  this 
court  by  a  writ  of  error;  and  the  errors  assigned  were  similar  to  the 
causes  of  demurrer. 

Wood,  for  the  plaintiff,  insisted  that  the  plea  of  justification  was  too 
general  and  uncertain,  because  it  did  not  sufficiently  apprise  the  plaintiff 
of  the  defence  which  was  intended  to  be  set  up.  The  defendant  ought  to 
have  alleged  some  particular  crime,  with  the  time,  the  place,  and  the 
persons  with  whom  the  plaintiff  was'supposed  to  be  connected.  A  similar 
justification  was  attempted  to  be  pleaded  in  the  case  of  Newman  y* 
BaOey.(&)  That  was  an  action  by  a  justice  of  the  peace  against  the  de* 
fendant,  who  charged  him  with  "  pocketing  all  the^fines  and  penalties 
forfeited  by  delinquents  whom  he  convicted,  without  distributing  them  to 
the  poor,  or  in  any  other  manner  accounting  for  a  sum  of  50/.  then  in 
hand.''  The  defendant  pleaded  that  <<  the  plaintiff  was  a  justice  of  the 
peace,  and  that,  during  the  time  he  acted  as  such,  he  convicted  divers 
and  sundry  persons  respectively  in  diyers  and  sundry  fines  and  sums  of 
money,  for  and  on  pretence  of  their  haying  respectively  committed  divers 
respectiye  offences,  against  the  form  and  effect  of  divers  statutes  of  this 
x«alm ;  which  said  respectiye  fines  and  sums  of  money,  amounting  in  the 
whole  to  50/.,  he  received  of  the  respective  delinquents  so  by  him  con- 
victed, and  had  not  paid  the  same  to  the  several  persons  to  whom  the 
8ame  ought  to  have  been  paid  by  virtue  of  the  respective  statutes,  but 
had  kept  and  detained  the  same,  contrary,  &c.''  To  this  there  was  a 
special  demurrer;  and  the  court  were  clearly  of  opinion  that  the  justifica- 
tion was  bad,  because  it  did  not  specify  any  one  fine  or  pmialty  which  had 
been  unjustly  levied. 

Const,  for  the  defendant.     The  plea  may  be  as  general  as  the  declara- 
tion; and,  in  the  present  case,  the  plea  denies  .the  whole  charge.    This  is 
distinguishable  from  the  case  cited ;  for  there  was  a  specific  charge  that 
the  plaintiff  had  taken  certain  fines  which  i)elonged  to  the  king,  and  the 
justification  was  general.     But  here  the  point  in  issue  was  the  whole  life 
and  character  of  the  plaintiff;  therefore  it  would  have  been  to  no  purpose 
for  the  defendant  to  have  *specified  any  one  particular  instance,  ^  ^qo  -i 
because  that  would  not  haye  been  sufficient  to  prove  the  charge  ^        J 
in  the  declaration.     And  if  the  defendant  set  forth  many  instances,  he 
probably  might  have  failed  in  the  proof  of  one,  and  then  his  justificatiom 
eould  not  be  supported.     And  besides,  if  it  were  necessary  to  specify  all 
the  charges,  it  would  be  making  the  record  itself  a  libel.     Pleas  of  justifi- 
cation need  not  be  drawn  with  more  precision  and  certainty  than  indict- 
ments :  and  there  are  several  instances  where  a  general  charge  of  this 
kind  is  sufficient  even  in  an  indictment,  such  as  charges  of  barratry ;  or 
keeping  a  common  bawdy-house.    1  Hawk.  P.  C,  2  Hawk.  P.  C.  c.  25, 
8.  59.    In  2  Atk.  339,  it  is  said,  that  in  the  case  of  an  indictment  for 
keeping  a  common  bawdy-house,  without  charging  any  particular  fact, 
though  the  charge  be  general,  yet  at  the  trial  the  prosecutor  may  give  in 
evidence  particular  facts  and  the  particular  time  of  doing  them :  the  same 

(a)  H.  27  G.  3,  0.  B.  (6)  H.  16  O.  3,  B.  B. 
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rule  as  to  keeping  a  commoii  gaming-boQse.  So  a  general  charge  for 
keeping  a  disoriderlj  house  was  held  sufficient.  2  Burr.  1282.  In  the 
present  case,  the  being  a  swindler  consists  in  divers  acts ;  and  therefore 
it  was  sufficient  for  the  defendant  to  plead  the  charge  generally,  and  give 
the  particular  facts  in  evidence.  But  if  it  be  not  now  too  late  to  take 
any  exception  to  the  declaration,  that  appears  to  be  informal  and  insuffi- 
cient. It  charges  the  defendant  with  having  called  the  plaintiff  a  common 
informer  and  swindler:  now  the  former  is  not  actionable,  and  the  latter 
is  not  a  legal  term  of  which  the  law  can  take  notice.  It  is  true,  indeed, 
that  they  are  explained  by  tnnuendos  to  mean  defrauding  and  plundering^ 
but  the  terms  themselves  are  not  capable  of  that  explanation ;  therefore 
the  defendant  has  a  right  to  throw  out  the  tnnuendos^  and  consider  the 
charge  itself.  And  if  the  matter  be  not  actionable,  the  manner  is  not 
material.  Astley  v.  Young,  2  Burr.  811.  Besides,  the  libel  is  not  suffi- 
ciently descriptive  of  the  person  of  the  plaintiff. 

Wood  in  reply.  The  true  nature  of  a  plea  is  to  disclose  to  the  plaintiff 
the  particular  facts  which  are  meant  to  be  given  in  evidence  against  him : 
but  this  plea  is  so  general,  that  the  plaintiff  cannot  be  prepared  to  answer 
it.  As  to  the  charge  in  the  declaration  being  too  general,  it  is  to  be  ob- 
served that  it  is  the  charge  of  the  defendant.  And  if  it  were  not  action- 
r  ♦^d  1  ^^^^  ^^  account  of  its  generality,  any  person  ^might  calumniate 
L  J  another  with  impunity  by  generally  scandalising  his  character. 
This  has  been  compared  to  an  indictment  for  keeping  a  common  bawdy- 
bouse,  where  it  b  said  that  a  general  allegation  is  sufficient :  but  even 
there  the  house  itself  must  be  specified  ]  the  time  and  the  acts  done  are 
only  the  evidence  of  keeping  an  improper  house.  Suppose  the  plaintiff 
had  been  indicted  for  swindling,  it  would  not  have  been  sufficient  to  state, 
as  this  plea  does,  that  he  had  been  guilty  of  defrauding  divers  persons : 
but  the  indictment  must  have  stated  whom  he  had  defrauded,  and  the 
time  when.  So  an  indictment  generally  for  felony  is  not  sufficient ;  it 
must  allege  the  particular  species  of  felony.  Therefore  on  the  defendant's 
argument  this  plea  cannot  be  supported.  Then  as  to  the  declaration  not 
being  sufficient :  it  is  actionable  to  charge  any  person  with  that  which 
may  be  the  subject  of  an  indictment.  And  there  is  no  doubt^  but  that 
if  the  charge  against  the  plaintiff  were  true,  he  might  have  been  indicted 
for  it.  And  even  though  certain  words,  which  scandalise  the  character 
of  another,  be  not  actionable  in  themselves,  yet  if  they  be  reduced  to 
writing,  they  become  the  subject  of  a  libel.  Austin  v.  Calpepper,  2  Show. 
818.  And  the  inuendoes  are  explanations  in  fact,  which  are  admitted  on 
this  record. 

Aihurttj  J.  This  plea  is  bad,  on  account  of  its  generality.  The  sub- 
stance of  the  libel  is,  that  the  plaintiff  was  a  common  swindler,  and  that 
he,  in  concert  with  others,  defrauded  divers  persons.  One  part  of  the 
defendant's  arguments  has  been  that  this  plea  is  only  as  general  as  the 
charge  in  the  declaration.  But  it  is  to  be  observed,  that  it  was  the  charge 
of  the  defendant,  and  the  plaintiff  was  bound  to  state  it  as  it  was  made. 
And  it  does  not  follow  that  the  defendant  ought  to  justify  in  so  general  a 
way.  The  defendant  is  prima  facie  to  be  considered  as  a  wrongdoer. 
When  he  took  upon  himself  to  justify  generally  the  charge  of  swindling, 
he  must  be  prepared  with  the  facts  which  constitute  the  charge^  in  order 
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to  maintain  hia  plea :  tben  he  onght  to  state  those  facts  specifically,  to 
give  the  plaintiff  an  oppoitanity  of  denying  them ;  for  the  plaintiff  cannot 
oome  to  the  trial  prepared  to  justify  his  whole  life.  If  the  plaintiff  had 
been  a  common  swindler,  the  defendant  ought  to  have  indicted  him ;  but 
he  has  no  right  to  libel  him  in  this  way.  And  if  the  defendant  r^o^  -i 
has  acted  wrong  in  *libeiling  the  plaintiff,  he  has  brought  this  *-  -■ 
difficulty  upon  himself :  but  where  a  man  stands  forth  as  a  public  prose- 
cutor, he  is  entitled  to  the  protection  of  the  public.  In  some  few  cases, 
a  general  charge  in  an  indictment  may  be  sufficient ;  but  those  of  barratry 
and  keeping  a  disorderly  house  are  almost  the  only  instances.  The  lat- 
ter case  may  be  supported  without  mentioning  the  name  of  any  individual 
who  frequents  the  house,  because  it  may  be  notorious  to  the  neighbours 
that  disorderly  persons  do  go  there,  without  their  being  enabled  to  specify 
any  particular  person.  But  where  a  charge  of  this  kind  is  preferred,  it 
must  be  more  particular,  in  order  to  apprise  the  other  party  of  it.  Now 
here,  if  the  defendant  can  support  his  charge  that  the  plaintiff  has  de- 
frauded divers  persons,  it  must  be  known  to  him  whom  he  has  defrauded, 
apd  he  must  call  them  as  witnesses  to  prove  the  particular  acts  of  fraud : 
if  he  cannot  substantiate  his  charge,  he  .ought  not  to  have  made  it. 

Btdler,  J.  It  seems  to  me  that  the  argument  of  the  defendant's  coun- 
sel blows  hot  and  cold  at  the  same  time.  For,  first,  it  is  said  that  the 
term  «  Swindier"  imports  a  variety  of  acts  of  fraud,  and  therefore,  that 
they  could  not  be  stated  in  the  plea,  because  it  would  be  multifarious. 
But  the  objection  afterwards  taken  to  the  declaration  is,  that  the  term 
^'Swindler"  is  too  general,  and  cannot  be  legally  understood.  But  Mr. 
J.  Aston  formerly  held  otherwise,  for  he  said  that  the  word  ^^  Swindler** 
was  in  general  use,  and  that  the  court  could  not  say  they  were  ignorant 
of  it.  But  at  all  events,  we  cannot  say  on  this  record  that  we  do  not 
understand  the  import  of  it,  for  it  is  explained  to  be  «  defrauding  divers 
persons.'^  The  firat  question  then  here  is,  'Whether  the  defendant  is  at 
Uberty  to  charge  the  plaintiff  with  swindling,  without  showing  any  in- 
stances of  it.  That  is  contrary  to  every  rule  of  pleading :  for  wherever 
one  person  charges  another  with  fraud,  he  must  know  the  particular 
instances  on  which  his  charge  is  founded,  and  therefore  ought  to  disclose 
them.  The  rule  in  pleading  is  this :  that  wherever  a  subject  compre- 
hends multiplicity  of  matters,  to  avoid  prolixity,  generality  of  pleading 
is  allowed ;  as  a  bond  to  return  all  writs,  &o.  But  if  there  be  anything 
specific  in  the  subject,  though  consisting  of  a  number  of  acts,  they  must 
be  all  enumerated ;  as  on  a  covenant  « to  enfeoff  of  all  his  lands,''  p  ^qg  -y 
the  covenanter  in  showing  ^performance  must  state  them  all ;  so  I-  ^ 
if  a  person  be  bound  « to  pay  all  the  legacies  in  the  will,"  he  must  specify 
them  all,  and  aver  payment  of  *  each ;  and  the  reason  is,  because  all  these 
facts  lie  within  the  knowledge  of  the  party,  (a)  Now  in  the  present  case, 
if  this  plea  were  to  be  suffered,  it  would  be  to  allow  any  person  to  libel 
another  more  on  the  records  of  the  court  than  he  could  do  in  a  public 
newspaper.  If  the  plaintiff  has  beei^  guilty  of  any  acts  of  swindling,  the 
defendant  must  be  taken  to  know  them.  He  could  not  prove  the  justifi- 
cation, as  he  has  pleaded  it,  by  general  evidence ;  but  he  has  no  justifica- 
tion, unless  he  can  prove  the  special  instances ;  and,  knowing  them,  he 

(a)  Gro.  Eliz.  749. 
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ongbt  to  pat  them  on  the  record,  that  the  plaintiff  might  be  prepared  to 
answer  them.  It  has  been  said,  that  this  case-  is  different  from  that  of 
Newman  v.  Bailey,  because  that  was  a  specific  charge.  Bat  that  is  not 
so ;  for  there  the  plaintiff  was  charged  with  pocketing  all  the  fines,  &o.| 
which  was  as  general  as  possible.  And  there  the  coart  said  it  was  neces- 
sary to  specify  the  particular  acts.  The  cases  of  indictments  which  were 
cited  do  not  apply  here.  As  to  that  of  barratry,  it  has  always  been  stated 
as  an  exception  to  the  general  rule :  I  have  not  been  able  to  discover  how 
that  exception  was  first  established ;  but  it  is  of  ancient  date.  But  in 
that  case  something  more  is  required  than  is  stated  in  the  present  case ; 
for  though  the  indictment  is  good  in  a  general  form,  yet  it  has  always 
been  held  that  the  prosecutor  must  give  the  defendant  notice  before  the 
trial  of  the  particular  instances  that  are  meant  to  be  proved ,  so  that  even 
there  the  inconvenience  of  allowing  a  general  charge  is  guurded  against. 
With  respect  to  the  case  of  an  indictment  for  keeping  a  common  bawdy- 
house,  there  more  certainty  in  the  indictment  is  required  than  is  stated 
here }  for  it  must  state  the  place  where  the  house  is  situate,  and  the  time; 
the  crime  therefore  is  particularly  stated  in  that  case,  for  the  offence  is  the 
keeping  of  the  house :  and  it  is  not  necessary  to  prove  who  frequents  the 
house,  for  that  may  be  impossible ;  but  if  any  unknown  persons  are  proved 
to  be  there  behaving  disorderly,  it  is  sufficient  to  support  the  indictment. 
So  in  the  case  of  a  common  scold,  it  is  not  necessary  to  prove  the  particu- 
lar expressions  used ;  it  is  sufficient  to  prove  generally  that  she  is  always 
scolding.  Therefore  in  all  these  instances,  the  party  is  sufficiently  apprised 
r  *^7  1  ^^  ^^^  nature  of  the  charge  which  is  ^intended  to  be  proved 
L  -'  against  him.  It  is  not  true,  as  was  contended,  that  the  general 
character  of  the  plaintiff  is  put  in  issue ;  for  the  evidence  to  support  the 
defendant«e  plea  must  be  special.  Where  it  is  permitted  to  the  party  to 
give  general  evidence  of  character,  as  in  the  case  of  a  prisoner,  he  cannot 
enter  into  particular  instances;  but  where,  as  in  the  present  case,  the 
whole  defence  arises  from  the  proof  of  particular  facts,  the  general  charao- 
ter  is  not  in  issue.  Then  as  to  the  declaration  itself^  it  contains  as  libel- 
lous a  charge  as  can  well  be  imagined. 

Grose,  J.,  declined  giving  any  opinion;  as  he  had  argued  this  case  at 
the  bar  in  the  Court  of  Common  Pleas. 

Judgment  reversed. 


The  rule  of  law  respecting  certainty  in  pleading,  is  laid  down  by  Bnller,  J.,  in 
the  text,  viz.,  "that  where  a  subject  comprehends  multiplicitj  of  matters,  there, 
to  avoid  prolixity,  generality  of  pleading  is  allowed,  as  in  case  of  a  bond  to 
return  aU  writs ;  and  the  other  party  shall  be  put  to  show  a  particular  breach. 
But  if  there  be  anything  specific  in  the  subject,  though  consisting  of  a  number 
of  acts,  they  must  be  all  enumerated.  As,  in  a  covenant  to  enfeoff  of  ail  his 
lands,  the  covenantor,  in  showing  performance,  must  state  them  all ;  so  if  a  per- 
son be  bound  to  pay  aU  the  legacies  in  a  will,  he  must  specify  them  dllj  and  aver 
payment  of  each ;  and  the  reason  is,  because  the  facts  lie  within  the  knowledge 
of  the  party."  See  Co.  Litt.  303  b.  j  Com.  Di.  Pleader,  2  V.  13  j  2  W.  33,  and 
the  notes  to  Cutler  v.  Southern,  1  Wms.  Saund.  116,  [and  see  Burgess  v.  Beau- 
mont, 7  M.  &  G.  962.]    But  where  a  bond  is  conditioned  for  the  performance  of 
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all  the  coyenants  in  an  indenture,  a  general  performance  may  be  pleaded,  and  it 
lies  upon  the  other  side  to  show  a  breach  in  some  particular.  See  Lord  Arling- 
ton V.  Merricke,  2  Saund.  411.  Unless  some  of  the  covenants  are  in  the  negatiyO; 
for  then  he  must  answer  them  specially.  Go.  Litt.  303 ;  Norton  t.  Syms,  Cro. 
Eliz.  691 ;  1  Wms.  Saund.  117  n.  1 ;  or  in  the  disjunctive,  for  then  he  must 
show  which  he  has  performed,  ibid,  [or  unless  the  condition  be  to  perform  the 
covenants  in  an  indenture,  and  to  pay  a  sum  of  money  on  a  given  day,  there  the 
plea  of  performance  generally,  is  improper.  See  the  judgment  of  Tindal,  C'  J., 
Boakes  v.  Manser,  1  G.  B.  541.]  In  cases  of  conditions  to  indemnify^  it  is 
enough  to  say,  that  the  plaintiff  was  not  damnified,  Gox  v.  Joseph,  5  T,  B. 
309 ;  1  Wms.  Saund.  117  n.  If,  indeed,  the  condition  be  to  discharge  the  plaintiff 
from  some  particular  thing,  the  defendant  must  show  specially  how  he  has  done 
it ;  but  if  it  be  to  discharge  him  from  any  damage  by  reason  of  that  particular 
thing,  then  he  need  not,  for  that  is,  in  reality,  a  condition  to  indemnify  him 
against  it.    See  the  authorities.    1  Wms.  Saund.  ibid. 

The  rule  which  requires  certainty  in  pleading,  is  enforced  with  particular 
strictness  in  cases  of  justifications  to  actions  of  slander  or  libel  *,  for  the  man 
propagating  a  charge  derogatory  to  another's  character,  is  prima  facie,  to  be 
considered  a  tort-feasor,  (per  Ashurst,  J.,  in  the  text,  and  Tindal,  G.  J.,  in  Young 
Y.  Murphy,  3  Bingh.  N.  G.  64,)  he  has  done  that  which  subjects  him  to  a  crimi- 
nal prosecution,  even  if  the  charge  be  true.  And  it  would  be  extremely  hard,  if 
the  plaintiff,  who  risks  his  character  upon  the  trial  of  the  issue  joined  jipon  the 
plea  of  justification,  were  to  be  left  in  any  uncertainty  as  to  the  precise  nature  of 
the  accusation  he  undertakes  to  rebut.  In  such  a  case  he  is  in  fact  and  truth 
the  defendant,  though  formally  he  appears  plaintiff  upon  the  record ;  since  failure 
generally  ^inflicts  upon  him  a  heavier  punishment  than  the  award  of  any  r«Qo-i 
amount  of  damages,  however  large,  would  prove  to  his  accuser.  Nay,  in 
the  older  treatises  upon  the  crown  law,  it  is  laid  down,  that  if  a  plea  of  justifica- 
tion, imputing  an  indictable  offence,  be  found  against  the  plaintiff,  he  may  im- 
mediately be  arraigned  before  the  petty  jury,  as  if  a  grand  jury  had  found  a  true 
bill  against  him  ;  the  oaths  of  the  twelve  men  who  tried  the  issue,  joined  upon 
tiie  plea  of  justification,  being  equivalent  to  those  of  the  grand  jurors.  The  doo- 
trine,  therefore,  promulgated  in  the  text,  has  been  always  followed  up  by  our 
courts.  See  Holmes  v.  Gatesby,  1  Taunt.  543 ;  Oliver  v.  Lord  William  Bentinck, 
3  Taunt.  455 ;  Jones  v.  Stevens,  11  Price,  235. 

A  plea  of  justification,  therefore,  to  a  declaration  in  slander,  or  libel,  must 
contain  a  specific  charge,  set  forth  with  certainty  and  particularity )  [see  O'Brien 
T.  Glement,  16  M.  &  W.  159,  and  Hickinbotham  v.  Leach,  10  M.  k  W.  361, 
where  Mr.  Baron  Alderson  observes  that  ^'  the  plea  ought  to  state  the  charge 
with  the  same  precision  as  in  an  indictment ;"]  and  that  charge  must  be  a8 
extensive  as  the  imputation  complained  of  in  the  declaration.  [See  O'Brien  v. 
Bryant,  16  M.  k  W.  168,  and  Gregory  v.  The  Duke  of  Brunswick,  6  M.  &  G, 
205.]  A  plea  which  justifies  part  only  of  a  libel  or  slander,  while  it  professes  to 
justify  the  whole,  is  bad  according  to  the  common  rules  of  pleading.  Johns  v. 
Gittings,  Gro.  Eliz.  239 :  Gouper  v.  Lawson,  8  Ad.  &  Ell.  746 ;  Glarkson  v.  Law* 
son,  6  Bingh.  266 ;  where  the  libel  charged  a  proctor  with  being  thrice  suspended 
by  Sir  John  Nicholl,  and  once  by  Lord  Stowell ;  and  the  plea  only  alleged  one 
sospension  by  Sir  John  Nicholl.  Accord.  Goodburne  v.  Bowman,  9  Bingh.  532 ; 
Ingram  v.  Lawson,  5  Bing.  N.  G.  66.  And  though,  if  a  plea  justify  everything 
in  the  libel  thai  is  easeniial,  it  is  a  good  answer.  Glarke  v.  Taylor,  2  Bingh.  N. 
G.  668  'j  and  see  the  judgment  in  Gooper  v.  Lawson,  8  A.  &  £.  746,  [and  Morri- 
son V.  Harmer,  3  N.  G.  759,  where  the  words  "  scamps  and  rascals"  were  not 
specifically  justified.]    Yet  a  plea  will  be  bad  which  professes  to  justify  that  part 
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only  of  a  libel  which  is  not  essential,  leaving  out  that  part  which  gives  the  sting 
to  the  whole.  That  was  the  point  in  Mountney  v.  Watton,  2  B.  &  Ad.  673,  in 
which  case  the  plaintiff  sued  upon  the  following  libel,  inserted  in  a  newspaper  :^ 

"  HORSE-STEALEB. 

"  C.  M.,  a  native  of  Derby,  was  taken  into  custody  in  this  town,  on  Saturday 
night,  on  suspicion  of  having  stolen  a  grey  horse,  the  property  of  Mr.  Thomas 
Adderley,  of  Stone,  Shropshire.  Information  was  given  to  Mr.  Bowdler,  solicitor, 
who  happened  to  be  constable  for  the  night,  that  such  a  character  was  at  the 
White  Horse,  Frankwell.  Mr.  B.,  with  Heyward  the  police-officer,  went  in  search 
of  him,  and  found  him  asleep  in  bed.  Heyward  awoke  him,  and  asked  him 
where  he  had  left  the  grey  horse :  he  immediately  answered  '  Chester ;'  but  on 
looking  round,  and  observing  who  put  the  question,  he  denied  all  knowledge  of 
the  horse."  The  libel  then  went  on  to  state  that  he  had  escaped  and  been 
retaken.  And  the  declaration  contained  the  following  innuendo,  viz. : — ''  Then 
and  there  by  the  said  libellous  matter,  intending  and  meaning  that  he,  the  said 
plaintiff,  had  been  and  was  guilty  of  feloniously  stealing  a  horse."  The  plea  (a 
justification)  was  pleaded  to  the  whole  libel,  "  save  and  except  as  to  the  word 
'  horsestealer  y  part  of  the  said  supposed  libel.  Upon  demurrer,  the  court  held 
the  plea  bad.  **  The  gist  of  the  whole  matter  imputed  by  this  libel,"  said  Little- 
dale,  J.,  ''is  contained  in  the  word  ^ horse'StecUer ;*  the  rest  is  a  statement  of 
facts,  from  which  the  imputation  contained  in  that  word  is  deduced.  In  such  a 
case,  I  tl^nk  the  defendant  cannot  excuse  parts  of  a  libel,  as  grounded  on  matter 
of  suspicion,  unless  he  can  justify  that  which  is  the  result  of  the  whole."  [See 
Edsall  V.  Russell,  4  M.  &  Gr.  1090,  and  Smith  v.  Parker,  13  M.  &  W.  459.] 
Lord  Tenterden,  however,  said  that  he  did  not  mean  to  decide,  that  where  an 
alleged  libel  is  divisible,  one  part  may  not  be  justified  separately  from  the  rest. 
And  Parke,  J.,  said,  he  was  rather  of  opinion  it  might  be  so.  See  too  Clarke  v. 
Taylor,  2  Bingh.  N.  C.  668,  ubi  per  Tindal,  C.  J.  "  There  can  be  no  doubt  that 
a  defendant  may  justify  part  only  of  a  libel  containing  several  distinct  charges." 
[That  he  may  do  so  is  now  settled  by  McGregor  v.  Gregory,  11  M.  &  W.  287.] 
To  the  same  effect  as  Mountney  v.  Watton,  is  Roberts  v.  Brown,  10  Bingh.  519 ; 
and  see  Cooper  v.  Lawson,  8  A.  &  E.  746,  [and  Ghregory  v.  The  Duke  of  Bruns- 
wick, 6  M.  &  G.  205.] 

The  second  point  mentioned  in  the  marginal  note  to  this  case,  namely,  that 
words  may  be  actionable  when  written  which  would  not  be  so  when  spoken,  is 
too  well  settled  to  need  comment  See  Thorley  v.  E.  of  Kerry,  4  Taunt.  355, 
where  it  was  solemnly  established  in  error.  In  order  to  support  an  action  of 
slanderj  the  words  must  impute  some  offence  punishable  by  the  criminal  law, 
[see  Sweetapple  v.*  Jesse,  5  B.  &  Ad.  27 ;  Jackson  v.  Adams,  2  N.  C.  402 ; 
Brayne  v.  Cooper,  5  M.  &  W.  249,]  or  some  misconduct  or  incapacity  in  the 
plaintiff's  trade,  office,  or  profession,  or  that  the  plaintiff  actually  labours  under 
a  contagious  disorder ;  that  he  did  labour  under  one  is  not  sufficient,  per  Ashurst, 
J.,  Carslake  v.  Mapledoram,  2  T.  R.  475.  (As  to  slander  of  title,  that  is  not 
actionable  unless  coupled  with  special  damage,  Malachy  v.  Soper,  3  Bingh.  N. 
C.  371 :  though  slander  of  a  chattel  may  be  such  as  to  amount  to  slander  of  the 
owner  in  his  trade,  in  which  case  it  is  actionable  without  special  damage,  Ingram 
v.  Lawson,  6  Bingh.  N.  C.  212.)  But  ''if  a  man  deliberately  and  wilfully  pub- 
lishes any  thing  in  writing  concerning  another  which  renders  him  ridiculous,  or 
tends  to  hinder  mankind  from  associating  or  having  intercourse  with  him,  an 
action  lies  against  such  publisher,"  per  Wilmot,  C.  J.,  2  Wils.  403. 
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It  was  said  by  Spinoib,  C.  J.,  in  deliyering  the  opinion  of  the  court 
in  Van  Ness  v.  Hamilton;  19  Johnson,  349,  368,  that  he  knew  of  no  case 
impugning  the  principles  laid  down  in  J' Anson  y.  Stuart,  and  he  chiefly 
relied  on  the  authority  of  that  decision,  in  holding  as  he  did  in  the  case 
then  before  him,  that  e?en  for  the  purpose  of  avoiding  prolixity,  a  plea  of 
justification  in  an  action  of  slander,  cannot  make  a  general  charge  of 
criminality  or  misconduct,  but  must  set  out  the  specific  facts  in  which  the 
imputed  ofience  consists,  and  with  such  certainty,  as  to  afford  the  plaintiff 
an  opportunity  of  joining  issue  precisely  upon  their  existence. 

It  was  held,  notwithstanding,  in  Cooper  y.  Greely,  1  Denio,  347,  that 
where  the  libel  complained  of,  consisted  in  an  allegation,  that  the  plaintiff 
had  avoided  bringing  a  prior  action  in  his  own  county,  because  he  was 
known  there,  a  plea  that  he  bore  a  bad  character  in  that  county,  and  was 
j;enerally  reputed  to  be  a  proud,  malicious,  censorious,  and  revengeful 
man,  was  a  sufficient  justification,  because  it  was  as  specific  as  the  nature 
of  the  charge  made  in  the  libel  would  permit.  For  as  that  was  confined 
to  the  general  reputation  of  the  plaintiff,  it  was  vague  and  indefinite  in 
its  own  nature,  and  could  not  be  reduced  to  greater  certainty,  in  the  plea, 
than  in  the  original  allegation.  But  it  was  said,  that  if  the  plaintiff  had 
been  charged  in  the  libel,  with  being  reputed  to  have  committed  a  parti- 
cular crime,  it  might  have  been  necessary  to  aver  that  he  had  actually 
committed  it. 

The  rule  requiring  certainty  of  averment,  in  a  plea  of  justification  of 
slander,  results  from  the  fact,  that  such  a  plea  is  a  distinct  charge  made 
of  record  against  the  character  of  the  plaintiff,  and  is  as  well  settled  in 
this  country  as  in  England.  Henson  v.  Yeatch,  1  Blackford,  370 ;  Douge 
v.  Peirce,  13  Alabama,  128 ;  Taylor  v.  Robinson,  29  Maine,  323 ;  Nelson 
V.  Musgrave,  10  Missouri,  648 ;  Samuel  v.  Bond,  LittelFs  Selected  Cases, 
158;  Nail  v.  Hill,  Peck,  325.  Nor  will  the  defendant  be  aUowed  to 
plead  facts  different  from  those  making  the  substance  of  his  original 
accusation,  as  a  justification,  even  where  the  offence  which  they  constitute 
is  of  the  same  nature  as  that  with  which  he  was  originally  charged.  Andrews 
V.  Vanduzer,  11  Johnson,  38 ;  Sterling  v.  Sherwood,  20  id.  204 ;  Swann 
V.  Kary,  3  Blackford,  298 ;  Kent  v.  David,  ibid.  301 ;  Gage  v.  Bobinson, 
12  Ohio,  250 ;  Eastland  v.  Caldwell,  2  Bibb,  21 ;  Matthews  v.  Davis,  4 
id.  173 ;  Stow  v.  Converse,  4  Conn.  17 ;  Starr  v.  Harrington,  1  Smith, 
360;  Shepard  V.  Mervill,  13  Johnson,  475;  Sharpe  v.  Stephenson,  12 
Iredell,  348 ;  Torrey  v.  Field,  10  Vermont,  353 ;  1  American  Leading 
Cases,  3  ed.  178.  And  it  is  equally  well  settled,  that  the  matter  of  the  plea 
must  be  sustained  in  evidence,  with  the  same  precision  which  is  required 
in  its  averment;  Clark  v.  Dibble,  16  Wend.  601;  Shoulty  v.  Miller,  1 
Smith,  395 ;  1  Carter,  544 ;  and  that  the  defendant  cannot  be  allowed  to 
prove  the  commission  by  the  plaintiff,  of  a  crime  of  the  same  nature,  but 
varying  in  its  circumstances  from  that  stated  in  the  plea  or  notice. 
Andrews  v.  Yandnzer,  11  Johnson,  38 ;  Shoulty  y.  Miller. 

And  the  rule  is  not  only  general,  but  seems  to  admit  of  no  exception, 
that  a  justification  must  fiftil,  unless  it  possess,  both  in  proof  and  pleading, 
all  the  certainty  necessary  to  sustain  a  criminal  prosecution  for  the 
matter  charged  in  the  slander  or  libel,  which  it  is  sought  to  justify. 
Bissell  v.  ComeU,  24  Wend.  854;  Hopkins  v.  Smith,  8  Barbour,  599 ; 
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Steinmanv.  Mc  Williams,  6  Barr,  170, 177;  Parke  y.  Blackiston,  8  Har- 
rington, 373,  378 ;  McGlemery  v.  Keller,  3  Blackford,  488  -,  Offdtt  ▼. 
Earljwine,  4  id.  460;  Byrket  v.  Monahan,  7  id.  84;  Lanter  v.  McEwen, 
8  id.  495,  496 ;  Wonderly  v.  Nokes,  id.  589 ;  Landis  y.  Shanklin,  1 
Carter,  92 ;  Newbit  y.  St.  Aaok,  85  Maine,  315 ;  Steele  y.  Phillips,  10 
Humphreys,  461 ;  Gants  y.  Yinard,  1  Smith,  287 ;  1  Garter,  476  ;  Gran- 
dall  y.  Dawson,  1  Gilman,  556 ;  Goalter  y.  Stuart,  2  Terger,  225. 

When  a  plea  of  justification  is  wholly  yague  and  general,  as  when  it 
is  entered  in  short,  it  will  be  insufficient,  eyen  after  yerdict,  and  a  reason  for 
reyersing  the  judgment,  or  awarding  a  repleader,  at  all  eyents,  as  against  the 
defendant,  by  whom  the  fault  was  committed ;  Kirtley  y.  Beck,  3  Hen. 
&  Mun.  888;  Orme  y.  Lodge,  8  Har.  &  J.  88 ;  although  where  the  time  only 
was  left  uncertain,  and  the  plaintiff,  instead  of  demurring  for  the  defect, 
trayersed  the  plea,  the  issue  was  held  to  be  sufficiently  certain,  after  the. 
jury  had  passed  upon  it ;  Eastland  y.  Galdwell,  2  Bibb,  21.  It  is  moreoyer 
well  settled,  that  a  justification  will  be  insufficient,  unless  it  goes  far  enough 
to  coyer  all  the  libellous  matter  of  which  the  plaintiff  complains;  and 
hence  it  must  not  only  ayer,  that  the  charge  made  against  him  was  true 
in  substance,  but  that  eyery  thing  which  may  haye  been  alleged  by  way 
of  aggrayation,  wa^  a^  well  founded  as  the  main  accusation.  Thus  it  waa 
held  in  Helsham  y.  Blackwood,  11  G.  B.  Ill,  128,  that  a  plea  justifying 
an  account  published  in  a  magazine,  in  which  the  plaintiff  was  alleged  to 
haye  spent  the  night  preyious  to  a  duel,  in  which  his  antagonist  fell,  in 
practising  with  pistols,  was  insufficient,  in  not  ayerring  that  this  particular 
allegation  was  true,  although  it  ayerred  the  truth  of  all  the  other  state- 
ments, in  the  fullest  and  most  circumstantial  manner.  The  opinion 
deliyered  by  Mauli,  J.  contains  the  following  language.  <'  When  an  action 
is  brought  for  a  libel,  to  make  a  good  plea  to  the  whole  charge,  the 
defendant  must  justify  eyerything  that  the  libel  contains  which  is  inju- 
rious to  the  plaintiff.  If  the  libel  charges  the  commission  of  seyeral 
crimes,  or  the  commission  of  a  crime  in  a  particular  manner,  the  plea 
must  justify  the  charge  as  to  the  number  of  crimes(a)  or  the  manner  of 
committing  the  crime.  If  the  crime  is  charged  with  circumstances  of 
aggrayation,  as  here,  the  plea  is  clearly  bad  if  it  omit  to  justify  that. 
That  which  is  charged  in  this  case,  yiz.  that  the  plaintiff  had  spent  nearly 
the  whole  of  the  night  immediately  preceding  the  duel  in  practising  pistol 
firing,  though,  if  the  fact  were  so,  it  would  make  the  murder  no  more 
murder  than  if  the  fact  were  wanting,  it  clearly  aggrayates  the  libel.  The 
defendants'  own  description  of  it  as  a  ''  damning  piece  of  eyidence,''  shows 
that  the  libel  meant  something  more  than  the  plea  ^attempts  to  justify. 
If  the  libel  had  imputed  murder  nmplidtery  it  would  haye  been  enough 
to  show  in  the  plea  that  the  plaintiff  had  dommitted  murder.  But,  if 
the  libel  goes  further,  and  states  something  besides  which  is  injurious  to 
the  plaintiff's  character,  it  is  clear,  upon  .eyery  principle  of  the  law  of 
libel,  that  that  must  be  justified  as  well  as  the  rest,  or  the  defence 
fails.  Nobody  can  doubt,  that,  if  the  plaintiff  had  been  guilty  of  the 
atrocity  which  this  libel  imputes  to  him,  eyery  one  would  have  thought 

(a)  See  Olarkson  t.  Lawson,  6  Bingh.  266  (E.  0.  L.  R.  toI.  19,)  3  M.  &  P.  605; 
6  Bingh.  687,  4  M.  &  P.  356 ;  Clarke  y.  Taylor,  2  N.  0.  664,  3  Scott,  95. 
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the  worse  of  him  for  it :  and,  if  so,  the  impatation  is  a  matter  for  which 
he  would  be  entitled  to  maintain  an  action ;  and  it  is  not  the  less  to  he 
justified^  because  the  libel  couples  it  with  something  more." 

The  rule  which  requires  that  the  plaintiff  in  an  action  of  slander,  shall 
have  full  and  exact  notice  of  the  matters  which  the  defendant  intends  to 
urge  at  the  trial,  would  be  practically  inefficacious,  could  evidence  of  the 
truth  of  the  accusation  be  given,  without  being  pleaded,  although 
merely  in  mitigation  of  damages,  and  not  as  a  defence  to  the  action. 
The  question  arose  in  Underwood  y.  Parks,  2  Strange,  1200,  where  the 
defendant  pleaded  not  guilty,  and  offered  to  prove,  that  the  words  com- 
plained of  were  true  in  mitigation  of  damages,  but  the  offer  was  refused  by 
the  Chief  Justice,  who  said  that  the  point  had  beefn  considered  at  a 
meeting  all  the  Judges ;  when  a  large  majority  of  them  had  determined 
at  a  meeting  on  a  case  from  the  Common  Pleas,  that  the  truth  of  the 
words  could  not  be  proved,  unless  it  was  pleaded,  so  that  the  defendant 
might  prepare  to  defend  himself;  and  that  the  rule  was  thenceforth  to  be 
regarded  a  general  one,  which  no  one  would  think  himself  at  liberty  to 
depart  from.  The  rule  thus  laid  down  ha^  been  universally  followed  both 
in  this  country  and  England ;  1  American  Leading  Cases,  198 ;  although 
it  has  been  held  in  some  of  the  cases,  that  the  defendant  may  give  evidence 
of  acts  on  the  part  of  the  plaintiff,  which  serve  to  explidn  and  excuse 
the  slander,  without  proving  its  truth;  Bourland  v.  Edson,  8  Grattan,  27 ; 
Hapes  V.  Weeks,  4  Wend.  662 ;  1  American  L.  0.  8  ed.,  199.  But  the 
better  opinion  would  seem  to  be,  that  the  privilege  thus  accorded,  must  be 
strictly  confined  within  these  limits,  and  nothing  admitted  which  tends  to 
sustain  the  charge  made  against  the  plaintiff,  however  much  it  may  serve 
to  explain  or  excuse  the  mistake  committed  by  the  defendant ;  Gilman  v. 
Lowell,  8  Wend.  573.    Fero  v.  Buscoe,  4  Comstock,  162. 

It  is  held  in  general,  that  a  justification  in  an  action  for  slander  or  libel 
is  a  deliberate  repetition  of  the  charge  against  the  plaintiff,  whence  the 
law  will  imply,  and  the  jury  are  bound  to  infer  malice,  unless  the  justifi- 
cation be  substantiated  by  proof;  Fero  v.  Buscoe,  4  Comstock,  162.  This 
doctrine  would  seem  a  departure  from  the  general  rule,  that  as  every  plea  is 
several,  the  allegations  made  in  one  issue  ought  not  to  be  taken  into  view  in 
deciding  on  another,  and  has  consequently  been  abandoned  in  Lidiana, 
Wheeler  v.  Bobb,  1  Blackford,  330 ;  Murphy  v.  Stout,  1  Carter,  372 ; 
Shoulty  V.  Miller,  id.  544 ;  Swiuls  v.  Butcher,  2  id.  8 ;  although  fol- 
lowed in  most  of  the  other  states  of  the  country ;  1  American  L.  C,  3 
ed.  179.  It  is,  however,  well  settled,  notwithstanding  a  decision  the 
other  way,  in  Alderman  v.  French,  1  Pick.  1,  that  a  justification  of  a 
slander,  is  not  such  an  admission  of  its  utterance,  as  will  dispense  with  the 
necessity  for  establishing  it  by  the  ordinary  means  of  proof,  when  denied 
under  the  general  issue.  Wheeler  v.  Bobb,  1  Blackford,  330 ;  Wright 
V.  Lindsey,  20  Alabama,  120. 

The  law  is  well  settled,  both  in  this  country  and  in  England,  that 
although  verbal  slander  is  not  actionable,  unless  special  damage  be  shown, 
or  the  nature  of  what  was  said  carries  with  it  a  legal  presumption  of 
bjury,  (as  where,  the  matter  charged  amounts  to  an  indictable  offence,  or 
comes  home  directly  to  the  business  of  the  party  slandered,)  yet  that  any 
thing  published  to  the  world  at  large,  which  conveys  an  odious  or  ridionl- 
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ons  impntation,  will  be  sufficient  in  itself  to  sastain  an  action.  In  the 
cases  of  Cooper  y.  Greeley,  1  Denio,  347,  and  Steele  ▼.  Soathwick,  9 
Johnson's  Reports,  275,  the  court  cited  and  approved  the  definition  given 
by  Hamilton,  arguendo,  in  The  People  v.  Coswell,  4  Johnson's  Cases, 
354,  who  had  there  described  a  libel  as  being  <<  a  censorious  or  ridiculing 
writing,  picture^  or  sign,  made  with  a  mischievous  and  malicious  intent, 
towards  government,  magistrates,  or  individuals/'  It  was  accordingly 
held,  in  Cooper  v.  Greeley,  that  a  publication  in  a  newspaper,  that  the 
reputation  of  the  plaintiff  was  bad,  was  libellous  in  itself,  and  might  be 
declared  on  as  such,  without  any  allegation  of  special  damage.  And  it 
was  said,  by  Stobt,  J.,  in  Dexter  v.  Spear,  4  Mason,  115,  that  any 
<<  publication,  the  tendency  of  which  is,  to  degrade  or  injure  another  per- 
son, to  bring  him  into  contempt,  ridicule,  or  hatred,  which  accuses  him  of 
a  crime  punishable  by  law,  or  of  an  act  odious  and  disgraceful  in  society,  is  a 
libel."  The  rule  of  law  thus  declared,  is  fully  sustained  by  the  English  and 
American  authorities,  and  prevails  in  most,  if  not  all,  the  States  of  the 
Union.  Colby  v.  Beynolds,  6  Vermont,  489 ;  Clark  v.  Binney,  2  Pick. 
113  ;  Hillhouse  v.  Dunning,  6  Cbnn.  391 ;  Stow  v.  Conners,  3  id.  325 ; 
McCorkle  v.  Binns,  5  Binney,  340 ;  Nelson  v.  Musgrave,  10  Missouri, 
648.  See  1  American  Leading  Cases,  3  ed.  100, 130,  to  which  the  reader  is 
referred,  for  a  more  detailed  statement  of  what  will  constitute  a  slander  or 
libel,  and  of  the  rules  of  pleading  evidence  and  damages,  in  actions  for 
libel,  slander,  and  malicious  prosecution. 

H. 


[*39]  BENT  V.  BAKER. 

HIL.— 29  Or.  8. 


[reported  3  T.  R.,  27.] 

A  broker,  who  nnderwrites  a  policy  of  insurance  after  getting  it  underwritten  by 
others,  is  a  competent  witness  for  the  defendant  in  an  action  against  any  of  those 
who  underwrote  before  him.  And  if  he  had  engaged  to  contribute  to  the  defend- 
ant's costs,  and  has  an  action  depending  against  himself  on  the  same  policy,  and 
has  joined  as  a  plaintiff  in  a  bill  in  equity  for  a  discovery,  the  objections  arising 
from  these  circumstances  may  be  removed  by  the  defendant's  releasing  him  from 
any  contribution  to  the  costs  in  law  or  in  equity ;  and  by  an  offer,  by  himself 
and  the  defendant,  to  pay  the  eosts  in  equity,  and  to  dismiss  the  bill  as  to  them. 
In  general,  a  person  is  a  competent  witness,  unless  he  be  interested  in  the  event 
of  the  suit :  and  in  some  cases  even  an  interested  person  is  a  competent  witness 
from  necessity. 

This  was  an  action  of  assumpsit  on  a  policy  of  assurance  brougbt  in 
the  Court  of  Common  Pleas,  to  which  the  defendant  pleaded  the  general 
issne.     At  the  trial  before  Lord  Loughborough,  at  the  Guildhall  SittingSi 
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the  connsel  for  the  defendant  below  produeed  one  George  Bowden,  an  in- 
surance broker,  as  a  witness,  to  prove  oircnmstances  tending  to  show  that 
the  underwriters  on  the  same  policy  were  not  liable  to  pay  the  loss;  who 
being  sworn,  said,  that  he  was  employed  as  a  policy-broker  by  the  plain- 
tiffs to  procure  the  policy  of  assurance  in  .the  declaration  mentioned  to  be 
subscribed  by  the  defendant  and  several  other  persons  whose  names  are 
subscribed  thereto  as  assurers.     And  that  he,  as  such  policy-broker,  pro- 
cured the  same  to  be  subscribed  by  the  defendant  as  an  assurer  for  100^. 
in  such  manner  as  in  the  declaration  is  in  that  behalf  mentioned,  ^  ^ .  ^  - 
*and  that  he,  within  the  space  of  one  hour  after  the  said  policy  *-        -I 
had  been  so  subscribed  by  the  defendant,  and  the  other  persons  whose 
names  are  subscribed  thereto  prior  to  the  witness,  subscribed  the  same 
policy  for  the  sum  of  200^.,  and  became  an  assurer  to  the  said  Peter  Baker 
and  John  Dawson ;  and  that  an  action  had  been  commenced  against  him 
at  the  suit  of  the  plaintiffs,  and  was  then  depending  in  his  majesty's 
court  of  the  Bench  at  Westminster,  as  such  assurer  for  the  said  200^.,  for 
and  in  respect  of  the  said  loss  alleged  in  the  declaration,  and  in  which 
action  the  same  question  was  depending  as  in  this  action  against  the  de- 
fendant }  and  that  he  expects  to  contribute  to  the  expense  of  defending 
this  action  against  the  defendant.     And  also,  that  he,  together  with  the 
defendant  and  several  other  underwriters  upon  the  same  policy,  had  filed  a 
bill  in  equity  in  the  court  of  Exchequer  against  the  plaintiffs,  for  a  dis- 
covery of  divers  matters  respecting  the  policy  and  assurance,  for  the  pur- 
pose of  avoiding  the  same,  and  also  praying  to  be  relieved  against  the 
same;  which  bill  in  equity  was  then  depending  in  the  court  of  Exchequer. 
And  thereupon  the  counsel  for  the  plaintiffs,  on  behalf  of  the  plaintiffs, 
did  then  and  there,  before  the  said  Chief  Justice,  object  to  the  admission 
of  the  said  George  Bowden  as  a  witness ;  and  did  then  and  there  insist, 
that  he  was  not  a  competent  witness  on  behalf  of  the  said  defendant  upon 
the  issue  joined  between  the  said  parties ;  whereupon  the  said  defendant 
and  his  attorney  produced  a  release  duly  executed  by  them  to  the  said 
George  Bowden,  of  all  demands  for  any  proportion  or  contribution  of  any 
costs,  either  at  law  or  in  equity,  to  be  paid  by  him  the   said  George 
Bowden }  and  it  was  then  and  there  offered  on  behalf  of  the  defendant 
and  the  witness,  by  their  attorney,  to  pay  to  the  plaintiffs  the  costs  of  the 
suit  in  equity,  and  that  they  would,  at  their  own  expense,  procure  the  bill 
in  equity  to  be  dismissed  as  to  them ;  but  which  offer  tine  said  plaintiffs 
did  not  accept,  alleging  that  the  said  suit  was  still  depending,  and  there 
were  other  plaintiffs  therein  besides  the  defendant  and  George  Bowden ; 
whereupon  the  said  Chief  Justice  did  then  and  there  refuse  to  admit  the 
evidence  of  the  said  George  Bowden  so  offered  as  aforesaid.     And  the 
counsel  for  the  defendant  then  excepted  to  the  opinion  of  the  Chief  Jus- 
ticcj  insisting  that  the  said  George  Bowden  was  a  competent  witness  p  ^^^  ^ 
for  the  ^defendant,  touching  the  matters  in  question.     The  whole  ■-        -^ 
of  this  proceeding  appeared  on  the  bill  of  exceptions,  which  was  tendered 
to  and  signed  by  Lord  Loughborough.    And  it  having  been  removed  into 
this  court  by  a  writ  of  error,  and  errors  assigned,  it  was  now  argued  by 
Chambre  for  the  plaintiff  in  error,  and  Wood  for  the  defendants. 

Arguments  for  the  plaintiff  in  error  :— 

There  seemed  to  be  three  objections  to  the  competency  of  the  witness : 
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Isty  That  lie  had  a  direct  inierest  in  the  suit,  inasmach  as  he  expected  to 
contribute  to  the  costs  of  it.     2dljy  That  he  had  an  interest  in  the  que^ 
tian  pat  to  him,  as  being  an  underwriter  in  the  same  policy,    ddlj.  That 
he  had  a  collateral  interest,  arising  from  his  being  a  party  to  a  suit  in 
equity  which  might  be  affected  .by  the  decision  of  this  suit.     In  answer 
to  the  first:   prima  facie  every  witness  must   be  taken  to  be  compe- 
tent till  the  contrary  appears }  the  plaintiff  therefore  should  have  shown 
some  &ot  in   this  case   to   disqualify  the  witness.      It  should   have 
been  stated^  that  the  witness  was  under  some  engagement  to  contribute  to 
the  costs }  whereas  it  only  appears  that  he  expected  so  to  do,  which  may 
mean  a  voluntary  act.    But  even  if  there  were  any  objection  on  this  heady 
it  wss  entirely  cured  by  the  release  which  was  executed  by  both  the  de- 
fendant in  the  action  and  his  attorney.    As  to  the  second  objection,  the 
general  rule  appears,  from  B.  v.  Bray, (a)  and  Abrahams  v.  Bunn,(2»)  to 
be,  that  a  witness  is  competent  unless  he  has  an  interest  in  the  event 
of  the  suit;  though  there  are,  indeed,  exceptions  to  that  rule,  one  of 
which  is  supposed  to  be,  that  of  an  underwriter  on  the  same  policy  in  an 
action  brought  on  that  policy.    But  it  is  not  necessary  to  contend  here 
that  this  is  not  an  exception  to  the  rule,  because  it  does  not  apply  to  this 
witness.     He  was  not  originally  an  underwriter  on  the  policy  for  himself, 
but  acted  as  agent  for  the  persons  for  whom  the  policy  was  effected.    And 
when  he  has  discharged  his  duty  as  agent,  he  was  a  competent  witness  for 
each  party :  then  he  could  not  by  any  act  of  his  own  divest  the  parties  of 
that  right  which  they  had  in  his  testimony }  still  less  could  he  do  this  by 
any  act  in  concurrence  with  the  assured  themselves.     In  some  cases,  even 
though  a  person  has  an  immediate  interest  in  this  suit,  he  must  be  ad- 
mitted a  witness  from  necessity ;  as  where  an  agent  of  one  person  pays 
r  *19  1  ^^^^7  ^^  Another,  the  agent  is  ^actually  interested  in  proving  the 
L         J  payment,  as  he  thereby  discharges  himself  to  his  principal.    And 
the  admission  of  this  witness  will  not  be  productive  of  such  mischievous 
consequences  as  the  rejection  of  his  testimony }  because,  in  contracts  of 
this  sort,  much  depends  on  the  representation  of  the  broker.     The  third 
objection  cannot  be  carried  farther  than  the  second,  because  it  arises  from 
the  interest  which  he  had  acquired  to  himself  by  improperly  subscribing 
the  policy  after  he  had  acted  as  an  agent  between  the  parties.     BesideS| 
it  has  been  repeatedly  determined  that  it  must  be  a  direct,  and  not  a  con^ 
sequential  interest  only,  to  render  a  witness  incompetent.     Garter  y. 
Pearoe,  ante  1  T.  B.  p.  168 ;  and  Bailey  v.  Wilson,  cited  in  Abrahams 
V.  Bunn.    And  here  it  is  to  be  observed,  that  this  created  no  interest  in 
the  witness,  nor  even  any  bias  on  his  mind ;  for  this  record  could  not 
affect  the  suit  in  equity.     Here  too  the  bill  in  equity  could  not  have  been 
affected  by  this  verdict  as  against  this  witness,  if  it  were  obtained  on  his 
testimony  alone ;  for  as  no  man  can  recover  on  his  own  testimony,  the 
court  of  equity  would  oblige  him  to  make  out  his  case  on  other  evidence. 
At  all  events  the  same  answer  may  be  given  to  this  as  to  the  first  objec- 
tion, that  it  was  done  away  by  the  offer  at  the  trial  to  dismiss  the  bill  as 
to  him,  and  to  pay  all  the  costs.     In  Goodtitle  v.  Wellford,(e)  where  the 
devisee  in  remainder  of  a  copyhold  estate  was  called  to  prove  the  sanity 

(a)  Rep.  Temp.  Hard.  368.  {h)  4  Burr.  2261.  (e)  Doogl.  134. 
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oi  the  tesUtriXi  on  his  offering  to  release  all  his  iQterest  to  the  heir-at- 
lawy  he  was  held  to  be  a  competent  witness,  although  the  heir-at-law 
lefased  to  accept  the  release. 

Argoments  for  the  defendants  in  error:— > 

Whatever  inconvenience  may  arise  to  the  public  from  brokers  under- 
writing policies  of  insurance  in  their  own  names,  it  must  be  remedied  by 
the  legislature  :  but  the  established  rules  of  evidence  cannot  be  broken. 
Though  Bowden  might  possibly  have  been  a  competent  witness  to  some 
purposes,  e.  g.  to  prove  the  subscription  of  any  underwriter,  because  he 
would  speak  to  that  fact  merely  in  his  character  of  agent,  yet  he  was  in- 
competent for  the  purpose  for  which  he  was  called,  namely,  to  prove 
something  in  which  he  was  equally  interested  with  all  the  other  under- 
writers. That  interest  was  a  fiital  objection  to  his  testimony ;  and  the 
court  will  be  the  less  inclined  to  overrule  *thi8  objection,  because  ^  ^^g  ^ 
it  was  in  the  witness's  power  to  have  removed  his  incompetency  L  J 
by  paying  his  subscription.  It  was  expressly  determined  in  Bidout  v. 
John8on,((^  that  one  underwriter  cannot  be  a  witness  in  an  action  between 
other  parties  on  the  same  policy.  That  rule  has  constantly  prevailed 
rince ;  and  it  shows,  that  if  the  witness  be  interested  in  the  question  put 
to  him,  it  is  the  same  objection  as  if  he  were  interested  in  the  event  of  the 
mii.  There  is  also  another  rule  which  would  defeat  the  evidence  of  this 
witness,  that  a  party  shall  not  be  permitted  to  give  testimony  to  avoid  an 
instrument  which  he  himself  has  executed.  This  was  ruled  in  Walton 
V.  Shelly,(6)  where  the  witness  was  even  called  to  speak  against  his  own 
interest;  and  there  the  rule  respecting  underwriters  was  recognized.  As 
to  the  interest  which  it  b  contended  the  other  underwriters  had  acquired 
in  Bowden's  testimony ;  that  argument  is  entitled  to  little  consideration, 
for  they  must  be  all  taken  to  have  subscribed  at  the  same  time ;  and  the 
risk  and  the  interest  of  the  parties  are  the  same.  And  if  the  plaintiff's 
argument  were  to  hold,  it  would  become  necessary  to  consider  at  what 
time  the  witness  became  interested :  but  it  has  always  been  held  to  be  a 
sufficient  objection  to  a  witness,  that  he  is  interested  at  the  time  of  the 
trial.  Otherwise  the  same  argument  would  also  apply  to  the  case  of 
commoners ;  and  if  one  purchased  his  right  of  common  a  short  time  pre- 
vious to  the  trial,  he  might  be  examined  to  any  matter  that  arose  before 
he  became  interested;  since  it  might  equally  be  said,  that  the  .other  com- 
moners had  acquired  a  right  in  his  testimony,  of  which  he  could  not 
deprive  them  by  becoming  a  commoner  himself.  As  to  the  case  of  Bar- 
low V.  yowell,(/)  where  Holt,  C.  J.,  ruled,  that  a  person  who  made 
himself  a  party  in  interest  after  a  plaintiff  or  defendant  had  an  interest 
in  his  testimoney,  could  not  deprive  them  of  the  benefit  of  his  testimony, 
as  if  he4>e  a  witness  of  a  wager,  and  afterwards  bet  on  the  same  matter : 
that  only  shows  that,  after  the  wager,  he  is  a  competent  witness  to  prove 
the  contract  itself,  but  nothing  more.  For  in  Rescous  v.  William8,(^) 
which  was  an  action  for  money  had  and  received  against  the  defendant, 
in  whose  hands  a  wager  had  been  deposited  by  the  plaintiff  and  another, 

{d)  Ball.  N.  P.  283,  let  ed.,  but  omitted  in  the  2d. 

(€(  1  T.  B.  296 ;  bat  Bee  now  Jordaine  y.  Lashbrooke,  7  T.  B.  601 ;  Jones  v. 
Brooke,  4  Taunt.  464. 
(/)  Skin.  586,  Ball.  N.  P.  290.  (y)  3  Lev.  162. 
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it  was  held,  that  a  person  who  laid  the  same  wager  was  not  a  competent 
r^dAi  ^^^^^  ^^^  ^^®  party  on  whose  side  he  betted.  Now  a  ^policy  of 
L  -J  assurance  may  be  considered  as  analogous  to  a  wager,  and  each 
underwriter,  has  the  same  sort  of  interest  which  the  better  has  in  the 
case  of  a  wager. 

Chamhre,  in  reply.  The  case  of  Walton  y.  Shelly  did  not  establish, 
as  a  general  position,  that  in  no  case  can  a  witness  be  called  to  invalidate 
an  instrument  which  he  himself  has  signed ;  for  in  a  case  which  happened 
soon  afterwards  at  the  sittings,  BuUer,  J.,  held,  that  the  rule  only  ex- 
tended to  tueh  instruments  as  are  negotiable  :(A)  so  that  it  does  not  apply 
to  a  case  like  the  present.  But  even  if  it  were  to  be  considered  as  a 
general  rule,  still  the  particular  circumstances  of  this  case  furnish  an  ex- 
ception to  it.  The  case  in  Levinz  is  contrary  to  universal  practice,  and 
is  answered  by  the  rule  laid  down  in  Skinner,  which  is  decisive  on  this 
head.  It  makes  no  difference  here  whether  the  objection  to  this  witness 
arises  from  his  being  interested  in  the  question,  or  in  the  event  o/ the 
cause:  since  the  release  discharged  him  from  every  interest  in  both. 
Besides,  he  was  rejected  generally :  now  if  he  were  competent  to  answer 
any  question,  there  must  be  judgment  for  the  plaintiff  in  error. 

Lord  Kenyon,  0.  J.,  after  stating  the  case,  said,  the  question  is, 
Whether,  under  all  these  circumstances,  Bowden  was  or  was  not  a  com- 
petent witness?  I  premise  with  mentioning  what  was  said  by  Lord 
]tlan8field,(i)  on  this  subject.  That  'Hhe  old  cases  upon  the  competency 
of  witnesses  have  gone  upon  very  subtle  grounds.  But  of  late  years,  the 
courts  have  endeavoured  as  far  as  possible,  consistent  with  those  .authori- 
ties, to  let  the  objection  go  to  the  credit^  rather  than  to  the  competency  of 
a  witness.''  And  if  the  opinion  of  so  great  a  judge  stood  in  need  of  any 
support,  it  would  have  it  from  the  sentiments  of  Lord  Hardwicke,  in  the 
case  of  King  v.  Bray,(A;)  who  said,  that  whenever  a  question  of  this  sort 
arose  on  which  a  doubt  might  be  raised,  he  was  always  inclined  to  restrain 
it  to  the  credit;  rather  than  to  the  competency  of  the  witness,  making 
such  observations  to  the  jury  as  the  nature  of  the  case  should  require. 
Now,  fortified  with  two  such  authorities  as  these,  I  have  no  scruple  in 
declaring  my  concurrence  that,  wherever  there  are  not  any  positive  rules 
of  law  against  it,  it  is  better  to  receive  the  evidence  of  the  witness,  making 
nevertheless  such  observations  on  the  credit  of  the  party  as  his  situation 
r  ♦i^  1  ^requires.  Then  it  is  to  be  considered.  What  is  the  question  put 
L  J  to  a  witness  on  his  voir  diref  It  is,  Is  he  really  interested  in  the 
cause?  Sometimes,  indeed,  the  counsel  enter  into  the  detail,  and  ask 
hou)  he  is  interested.  But  the  general  question  involves  in  it  all  the 
others,  and  amounts  to  this,  Whether  the  record  in  that  cause  will  affect 
his  interest  f0  Upon  that  ground  has  the  case  of  commoners  pA>ceeded : 
it  is  very  probable  that  in  prescriptive  rights  of  common,  other  persons 
living  in  the  same  manor  may  have  correspondent  rights ;  yet,  unless  the 
question  turns  on  a  custom  equally  beneficial  to  them  all,  the  testimony 
of  one  must  be  admitted  to  prove  his  neighbour's  right.     But  if  the  right 

[A)  And  now  see  Jordaine  v.  Lashbrooke,  7  T.  R.  601. 

•)  Walton  T.  Shelly,  1  T.  R,  300. 

[k)  Rep.  Temp.  Hard.  360. 

\l)  Vid.  Trelawney  y.  Thomas,  1  H.  Bl.  Rep.  G.  B.  308. 
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be  elaimed  under  a  custom  that  all  the  inhabitants  of  the  parish  shall 
baTe  a  right  of  common,  all  those  who  fall  under  that  description  are  in- 
terested, because  the  verdict  in  that  cause  may  afterwards  be  used  as 
eyidence  to  establish  the  same  right  in  the  rest. 

Now  in  this  case,  the  objections  made  to  this  witness  are  resolvable  into 
the  three  mentioned  bj  the  plaintiff's  counsel.  First,  that  he  had  a  direct 
interest  in  the  suit.  It  is  true  that  he  had  an  interest  when  he  came  into 
court  to  give  his  evidence  bj  virtue  of  that  engagement  which  he  had 
made ;  but  the  bill  of  exceptions  also  states  that  a  release  was  executed 
to  him,  which  entirely  removed  that  objection.  The  next  objection  is, 
that  the  witness  was  party  to  a  suit  in  equity,  and  that  eventually  he 
might  be  liable  to  the  costs ;  but  no  person  but  the  plaintiffs  below  could 
call  on  him  for  those  costs.  Now  the  defendant  below  and  the  witness 
o&red  that  the  bill  should  be  dismissed  as  to  them  at  their  own  coHts, 
which,  however,  was  refused;  but  after  such  a  refusal,  neither  in  justice 
nor  common  sense  can  we  suffer  those  parties  to  make  the  objection. 
Then  the  remaining  objectiop  is,  that  he  was  an  underwriter  on  the  same 
policy.  I  must  acknowledge  that  there  have  been  various  opinions  upon 
this  subject,  and  that  it  is  impossible  to  reconcile  all  the  cases.  Then  we 
have  only  to  consider  what  are  the  principles  and  good  sense  to  be  ex- 
tracted from  them  all.  I  think  the  principle  is  this :  if  the  proceedings 
in  the  cause  cannot  be  used  for  him,  he  is  a  competent  witness,  although 
he  may  entertain  wishes,  upon  the  subject,  for  that  only  goes  to  his 
credit,  and  not  to  his  competency ;  *a8  where  he  stands  in  the  ^  ^^^  ^ 
same  situation  with  the  party  for  whom  he  is  called  to  give  evi-  ^  J 
deuce,  there  is  no  doubt  but  that  it  may  influence  his  testimony;  or 
where  a  father  is  giving  evidence  for  the  son :  but  this  does  not  render 
him  incompetent,  and  such  circumstances  are  always  open  to  observation. 
So  here  the  witness  might  have  had  his  wishes ;  his  situation  might  have 
created  an  influence  on  his  mind ;  but  the  question  still  is,  whether  he 
was  a  competent  witness  ?  On  the  grounds  I  have  already  stated,  I  think 
he  was.  But  there  is  also  another  reason  for  admitting  the  evidence  of 
this  witness,  on  the  authority  of  the  case  in  Skinner ;  where  it  was  ruled 
by  Lord  Ch.  J.  Holt,  that  where  a  person  made  himself  a  party  in  in« 
terest,  after  a  plaintiff  or  defendant  has  an  interest  in  his  testimony,  he 
may  not  by  this  deprive  the  plaintiff  or  defendant  of  the  benefit  of  his 
testimony .(m)  Then  what  was  the  situation  of  these  parties  ?  We  must 
reeoUect  that  the  broker,  who  effects  the  policy,  is  the  witness  whose  tes- 
timony must  be  resorted  to  by  both  parties  in  case  of  any  dispute.  He 
afterwards  signed  the  policy  himself,  which  he  could  not  have  done  with- 
out the  concurrence  of  the  assured  themselves,  who  had  before  entered 
into  the  contract  with  the  defendant  below  through  the  medium  of  this^ 
broker;  and  therefore  he  was  to  be  deprived  of  the  benefit  of  his  witness 
by  the  very  act  of  the  plaintiffs  themselves,  who  objected  to  his  testimony 
at  the  trial.  Then  it  has  been  said,  that  a  person  cannot  be  permitted  to 
pve  evidence  to  invalidate  an  instrument  which  he  himself  has  executed  :^ 
but  I  cannot  assent  to  that  as  a  general  proposition ;  for  I  remember  a 
case  of  a  trial  at  the  bar  of  this  court,(»)  where  all  the  subscribing  wit- 


^; 
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nesses  to  Mr.  Jolliffe's  will  were  permitted  to  give  evidence  of  the  insanity 
of  the  testator  at  the  time  of  making  it.  Now  in  that  case  they  came  to 
destroy  the  instrument  which  they  bad  attested ;  and  though  their  testi- 
mony was  ultimately  discredited,  yet  no  douht  was  entertained  respecting 
their  competency.  I  therefore  entirely  agree  with  the  distinction  taken 
hy  my  brother  Buller,  that  where  a  person  has  signed  a  negotiable  instru- 
ment, he  shall  not  be  permitted  to  invalidate  it  by  his  testimony,  (o)  But 
this  is  not  the  case  here.  However,  these  are  only  the  small  points  in 
the  cause.  And  I  again  recur  to  that  which  is  the  principal  ground  of 
P  ^. ,.  ■,  my  opinion,  namely,  *that  the  witness  was  not  interested  in  the 
L  -1  cause  then  depending,  neither  could  the  verdict  by  any  possibility 
be  produced  by  him  in  any  subsequent  suit. 

Ashurstf  J.  There  is  so  great  a  contradiction  in  decisions  respecting  the 
boundaries  of  evidence,  that  I  rather  chose  to  give  my  opinion  on  the  par- 
ticular circumstances  of  this  case,  than  to  lay  down  any  general  rule  on 
the  subject.  The  witness  was  called  to  prove  that  an  underwriter  on  the 
same  policy  was  not  liable.  Perhaps,  in  ordinary  cases,  one  underwriter 
cannot  be  examined  as  a  witness  for  or  against  another  on  the  same 
policy :  but  the  particular  situation  in  which  this  witness  stood  makes  a 
great  difference ;  for  he  had  acted  as  the  broker,  and  could  not  by  any  act 
of  his  own  deprive  either  party  of  his  testimony  by  his  afterwards  signing 
the  policy.  From  the  nature  of  his  situation  he  must  be  the  best  witness 
for  many  purposes ;  and  if  he  knew  of  any  previous  secret  circumstances 
which  would  invalidate  the  policy,  he  was  committing  a  fraud  on  the  rest 
of  the  underwriters.  And  if  we  were  to  reject  the  testimony  of  this 
witness,  it  would  be  open  to  this  further  objection,  that  the  assured  might 
collude  with  the  broker,  after  he  had  obtained  other  subscriptions,  and 
prevail  on  him  to  subscribe  the  same  policy,  in  order  to  deprive  the 
underwriters  of  the  benefit  of  his  evidence. 

BuUeVy  J.  This  case  involves  in  it  the  question  which  has  been  so 
repeatedly  agitated  in  courts  of  law.  What  objections  go  to  the  credit^  and 
what  to  the  competenct/,  of  the  witness  ?  than  which  no  question  is  more 
perplexed.  I  believe  it  was  first  held  in  Eidout  v.  Johnson,  that  one 
underwriter  cannot  be  a  witness  for  another ;  I  have  taken  great  pains 
(though  without  success)  to  get  the  real  statement  of  that  case,  because  it 
may  perhaps  have  been  determined  on  its  own  particular  circumstances. 
However,  in  consequence  of  that  determination.  Judges  at  Nisi  Prius 
have  frequently  rejected  underwriters  as  witnesses ;  nor  is  it  extraordinary 
that  at  Nisi  Prius  they  should  have  been  guided  by  the  only  case  upon 
the  subject^  without  much  examination  into  the  grounds  of  it.  But  it  is 
necessary  now  to  decide  the  question  in  a  more  solemn  manner.  With 
regard  to  two  of  the  objections  which  have  been  argued  at  the  bar,  they 
are  not  entitled  to  much  consideration.  The  first  of  them  is,  that  the 
r  •A^  1  witness  was  interested,  because  he  was  to  'contribute  to  the  costs : 
^  J  the  release  is  a  clear  and  decisive  answer  to  that.  The  other  is, 
that  he  was  liable  to  pay  the  costs  in  the  suit  in  equity }  and  the  answer 
to  that  is,  that  he  did  everything  which  ho  could  to  discharge  himself 
jErom  that  objeotion,  by  offering  to  dismiss  his  bill  at  his  own  costs.    The 

(o)  Bed  Tide  JordaiDe  r.  Lashbrooke,  7  T.  B.  601. 
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of  Goodiide  y.  Welford(j7)  shows,  that  if  a  person  who  is  tendered 
as  a  witness  does  everything  in  his  power  to  get  rid  of  any  objection  to 
his  testimony,  it  shall  not  be  competent  to  the  other  party,  by  an  obstinate 
refosal,  to  prevent  his  being  examined.  Then  the  remaining  and  princi- 
pal qaestion  is,  Whether  this  witness,  having  subscribed  this  policy  as  an 
nnderwriter,  has  thereby  rendered  himself  altogether  incompetent  ?  be- 
canae,  if  he  were  competent  to  answer  any  qaestion,  he  ought  not  to  have 
been  rejected  generally.  Then  we  must  see  whether,  on  this  record,  the 
hei  to  which  he  was  required  to  speak  might  be  such  as  he  was  compe- 
tent to  answer.  On  the  principle  of  necessity  alone  I  think  this  witness 
ought  to  have  been  received.(^)  If  the  question  intended  to  be  put  to 
him  were  as  to  any  representation  made  by  him  to  the  underwriters  at  the 
time  of  subscribing,  he  must  be  admitted  as  a  witness  from  necessity ;  for 
he  was  the  only  person  who,  from  the  nature  of  the  thing,  could  speak  to 
that  transaction,  and  as  such  the  underwriters  had  a  right  to  call  on  him 
for  his  testimony.  For  it  is  scarcely  possible  that  that  which  he  alleged 
to  the  underwriters  when  tljey  subscribed  could  be  proved  by  any  other 
person.  Besides,  it  is  admitted  that  if  he  had  been  called  as  an  agent| 
he  might  have  been  examined :  now  non  constat  but  that  was  the  case 
here;  and  as  he  was  rejected  generally,  the  judgment  must  be  reversed. 
On  the  general  ground,  whether  one  underwriter  can  be  examined  for 
another  who  has  subscribed  the  same  policy,  I  incline  to  think  there  is  no 
objection  to  his  competency.  When  the  case  of  Walton  v.  Shelly  was 
argued  here,  I  looked  into  all  the  cases  on  the  subject,  and  particularly; 
into  those  on  this  head.  The  court,  in  that  case,  approved  of  what  was 
laid  down  by  Lord  Hardwicke  in  R.  v**  Bray,  that  it  was  better  to  lean 
against  objections  to  the  competency,  and  to  let  them  go  to  the  credit  of 
the  witness.  The  true  line  I  take  to  be  this,  is  the  toitness  to  gain  or  lose 
by  the  event  of  the  cause  f  Now  this  witness  could  not  gain  or  lose  by 
the  event  of  this  cause,  because  the  verdict  could  '^'not  be  evidence  ^  ^m^  -^ 
either  for  or  against  him  in  any  other  suit.  This  has  been  ^  -' 
likened  to  cases  where  witnesses  have  been  rejected  on  the  ground  that 
they  shall  not  be  permitted  to  invalidate  instruments  which  they  them- 
selves have  signed ;  but  tho  ground  of  that  objection  is  that  it  is  holding 
oat  false  credit  to  the  world,  and  must  be  confined  to  negotiable  instru- 
ments. If  a  person  were  permitted  to  set  aside  such  an  instrument,  it 
wonld  enable  him  to  commit  a  fraud.  But  for  the  reasons  which  I  have 
stated,  I  think  this  witness  ought  to  have  been  received ;  the  consequence 
of  which  is,  that  the  judgment  must  be  reversed,  and  a  venire  de  novo 
most  issue  returnable  in  this  court. 

Grose,  J.  With  respect  to  the  general  question.  Whether  the  witness's 
being  interested  in  the  question  put  to  him  shall  render  him  incompetent, 
as  well  as  his  being  interested  in  the  event  of  the  suit,  I  think  it  is  better  to 
narrow  the  objection  to  those  cases  where  the  witness  is  interested  in  the 
ttent  of  the  cause.  So  much  has  already  been  said  on  this  subject,  that 
I  am  satisfied  with  declaring  my  assent  to  the  rule,  that  unless  the  witness 

{p)  Doagl.  134. 

(7)  See  Benjamin  v.  Portens,  2  H.  Bl.  590 ;  (}reen  y.  Xew  River  Oo.,  4  T.  R.  590  ; 
Spencer  T.  Ooolding,  Peake,  129  ;  Hanter  v.  Leatbly,  10  B.  A  G.  858 ;  Edmonda  y. 
Lowe,  %B,kO.  408 ;  McBraine  v.  Fortane,  3  Gampb.  317. 
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be  interested  in  the  eyent  of  the  suit,  he  shall  be  admitted|  except  in 
those  exceptions  which  have  been  established  by  solemn  decisions.  On 
the  other  ground,  that  a  witness  ought  to  be  received  from  necessity,  I 
think  this  falls  within  the  case  cited  of  a  wager ;  and  whatever  may  have 
been  said  in  the  case  in  Levins,  the  case  in  Skinner  is  a  clear  authority 
to  the  general  point;  And  that  I  find  has  been  since  adopted  in  another 
case  of  Gkorge  v.  Pearce,  before  Gould,  J.,  who  held  that  it  was  no  objeo- 
tion  to  the  competency  of  a  witness,  that  he  had  laid  a  wager  on  the  event 
of  the  cause :  and  that  convinces  me  that  Mr.  J.  Gould  meant  to  follow 
the  same  rule  which  had  been  laid  down  by  Lord  Holt  in  the  case  in 
Skinner.  So  that  the  rule  is,  that  a  person  in  whose  evidence  another  has 
gained  an  interest,  shall  not  by  his  own  act  deprive  the  other  of  the 
benefit  of  his  testimony.  Now,  in  this  case,  the  witness  was  the  broker 
who  efiected  the  policy,  and  was  the  only  person  who  could  speak  to  many 
facts  material  to  the  cause.  Therefore,  on  this  as  well  as  on  the  other 
ground,  I  think  he  ought  to  have  been  admitted.  And  if  he  were  com- 
petent to  answer  any  question,  he  ought  not  to  have  been  rejected. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


r*fiOl  *This  is  the  leading  case  on  that  important  subject — the  incompetency 
of  a  witness  on  the  ground  of  interest — important  as  the  law  now  stands, 
for  were  reason  and  sound  policy  to  be  adopted  as  the  lawgiver  on  this  subject^ 
interest  would  probably  be  held  to  be  an  objection  fit  to  be  addressed  in  every 
case  to  the  credit,  not  to  the  competency,  [See  now  stat.  €  &  7  Vict  c.  85,  at  the 
end  of  this  note.] 

<<As  objections,"  sajs  the  L.  C.  J.,  in  Shipton  v.  Thornton,  9  A.  &  E.  327,  ''on 
the  score  of  interest  are  not  to  be  favoured,  the  safe  rule  is  to  admit  the  witness 
whenever  there  is  doubt  on  the  fact.  It  is  then  still  open  to  the  objector  to  urge 
the  same  circumstances  to  the  jury  as  proper  to  lessen  the  credit  of  the  witness 
with  them." 

The  courts  ever  since  Bent  v.  Baker,  have  evinced  a  laudable  desire  to  let  in 
truth  wherever  precedent  will  admit  it,  by  holding  objections  to  apply  rather  to 
the  credit  than  the  competency.  Bent  v.  Baker,  was  followed  by  Smith  v.  Prager, 
7  T.  B.  60 ;  and  by  the  celebrated  decision  in  Jordaine  v.  Lashbrooke,  7  T.  R. 
601,  which  is  remarkable  because,  while  it  recognised  the  general  principles  laid 
down  in  Bent  v.  Baker,  it  afforded  Lord  Eenyon  an  opportunity  of  correcting  the 
report  of  that  case,  as  to  certain  expressions  there  attributed  to  him;  that  was  an 
action  against  the  defendants,  as  acceptors  of  the  following  bill  of  exchange: — 

^^Hamburghj  Z^th  December j  1796,  for  lOOZ.  At  three  usa/nceSf  pay  this  my 
first  Bill  of  Exchange,  to  the  Order  of  Messrs,  J,  Thynne  and  Co.,  1002.  sterling 
wHtte  in  account,  and  place  it  to  account  of  G.  W,,iu  advised  by  David  Hinr 
Meyer, 

''  To  Messrs,  T.  Lashbrooke  and  Sons,  London," 

Accepted  by  the  defendants,  and  indorsed  by  Messrs.  Thynne  and  Co.  the 
payees. 

At  the  trial,  Thynne  was  called  by  the  defendants  to  prove,  that  although 
dated  Hamburgh,  the  bill  was  drawn  in  London,  so  that  it  was  not  receivable  in 
evidence  for  want  of  a  stamp.  The  witness  was  objected  to  on  the  ground  of 
incompetency,  but  received  by  the  L.  G.  J.  Eenyon,  and  a  rule  for  a  new  trial 
on  that  ground  discharged.    '*The  proposition,"  said  Lord  Eenyon,  ''attempted 
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to  be  established  for  tbe  plaintiffs  is,  that  for  some  technical  reason,  or  for  some 
reason  of  policy,  a  court  of  justice  must  shut  its  ears,  and  not  suffer  facts  to  be 
laid  before  them  hj  a  witness  who  is  not  infamous  in  character,  and  who  has  no 
interest  in  the  cause.  If  the  law  be  so,  there  is  some  novelty  in  it.  I  have 
always  understood  the  law  to  be,  that  where  a  witness  is  infamous,  and  his  record 
of  conviction  is  produced,  or  where  he  is  interested  in  the  event  of  the  cause,  he 
cannot  be  received;  but  to  carry  the  rule  beyond  that,  would  be  extending  it  fur- 
ther than  policy,  morality,  or  the  interest  of  the  subject  requires.  The  rule  con- 
tended for  by  the  plaintiff  is  this,  that  'however  infamously  you  the  defendant  may 
have  been  used,  whatever  may  be  the  rights  of  other  persons,  if  I,  the  plaintiff, 
the  party  to  the  fraud,  can  get  on  the  instrument  the  name  of  the  person  who 
may  be  the  only  witness  to  the  transaction,  I  will  stand  entrenched  within  the 
forms  of  law,  and  impose  silence  on  that  only  witness,  though  he  be  a  person  of 
unimpeachable  character,  and  not  interested  in  the  cause.'  But  I  cannot  con- 
ceive on  what  ground  such  a  proposition  can  be  established.  It  is  contradicted 
by  every  hour's  experience.  It  would  tend  to  show,  that  a  party  to  an  instrument 
shall  not  be  permitted  to  contest  its  validity  in  a  court  of  law,  not  only  by  his 
own  evidence,  but  by  any  evidence  whatever.  But  in  actions  brought  on  bills 
of  exchange  and  notes  of  hand,  it  is  permitted  to  .the  defendant  to  show  that  the 
bill,  or  note,  was  given  on  an  usurious  or  gaming  consideration;  that  is  proved 
by  every  day's  experience;  then  the  general  proposition  is  not  true.  But  does 
the  policy  of  allowing  such  a  defence  to  be  made  apply  to  this  case  as  strongly 
as  to  those?  Precisely  the  same.  And  not  finding  any  case  prior  to  Walton  v. 
Shelley,  1  T.  B.  296,  in  which  such  a  defence  was  excluded,  I  cannot  bring  my 
mind  to  assent  to  the  authority  of  that  case.  This  is  one  of  the  most  important 
questions  that  can  be  discussed.  On  the  rules  of  evidence  depend  the  facts  of 
every  question  that  can  be  discussed,  and,  therefore,  it  is  of  the  utmost  import- 
ance to  preserve  those  rules.  It  has  been  argued,  that  the  defendant  is  estopped 
in  this  case ;  but  estoppels  are  odious,  and  ought  not  to  be  extended  farther  than 
the  law  has  already  carried  them.  The  word  estoppel  does  not  apply  to  such  a 
case  as  the  present.  When  the  drawee  accepts  a  bill,  he  admits  it  to  have  been 
signed  by  the  person  by  whom  it  professes  to  have  been  made;  but  he  does  not 
thereby  admit  that  the  holder  of  the  bill  is  in  a  condition  to  ^enforce  pay-  r«e  ii 
ment  of  iL    Most  of  the  cases  cited  I  admit  to  be  law.     ThcU  of  Bent  v.  ' 

Baker  is  of  greoA  mUhority.  It  came  here  on  a  writ  of  error  from  the  Common 
Pleas;  and  though  a  writ  of  error  was  afterwards  brought  to  reverse  our  judg- 
ment, it  was  at  length  abandoned.  But  I  wish  to  correct  an  expression  imputed 
to  me  in  the  report  of  that  case,  *that  where  a  person  has  signed  a  negotiable  in- 
strument, he  shall  not  be  permitted  to  invalidate  it  by  his  testimony,^  Because 
having  frequently  weighed  this  subject  in  my  mind,  and  having  not  only  enter- 
tained  a  contrary  opinion,  but  having  also  always  acted  on  that  opinion  at  Nisi 
Prius,  I  think  I  never  could  have  used  the  expression  imputed  to  me.  The  case 
of  testamentary  witnesses  cannot,  in  my  opinion,  be  distinguished  from  the  pre- 
sent; and  if  not,  there  is  abundant  authority  in  support  of  my  opinion.  Sir  J. 
Jekyll  always  permitted  the  subscribing  witnesses  to  a  will  to  give  evidence  to 
impeach '  the  will,  and  the  same  thing  was  also  done  in  Lowe  v.  JoUiffe,  1  BL 
365." 

Having  thus  got  rid  of  the  exception  to  the  general  rule,  which  would  prima 
facie  appear  to  have  been  recognised  in  Bent  v.  Baker ;  and  having  shown  that 
a  person  who  has  signed  an  instrument  has  not  necessarily  such  an  interest  as 
will  prevent  him  from  being  examined  for  the  purpose  of  impeaching  its  validity, 
let  us  proceed  to  the  main  doctrine  established  in  that  case,  viz.,  that  a  witness 
who  has  no  interest  in  the  event  of  the  cause  shaU  not  be  r^'eded  <u  incompetent* 
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The  strongest  probability  of  bias,  if  it  do  not  amount  to  an  actual  interest  ^  will 
not  disqualify.  If  two  persons  are  indicted  for  perjury,  for  swearing  to  the  same 
fact,  it  is  highly  probable,  indeed,  morally  certain,  that  each  will  desire  the 
acquittal  of  the  other.  Yet  they  are  competent  wi  tnesses  for  one  another.  Bath 
Y.  Montague,  Fort.  247 ;  see  Rex  v.  Gray,  S.  N.  P.  8th  ed.  1177,  citing  2  Rolle's 
Ab.  685  ]  pi.  3  &  2  Hale's  P.  G.  280.  So  where  a  woman  was  produced  as  a 
witness  against  a  prisoner  whose  conviction  she  expected  would  obtain  her  hus- 
band a  pardon,  her  wishes  must  have  been  strongly  on  the  side  on  which  sbe 
was  called,  but  she  was  nevertheless  held  to  be  competent  Budd's  case,  1 
Leach,  151.  So  too  a  witness  has  been  held  competent  who  believed  Himself 
under  an  obligation  in  honour  to  indemnify  the  party  for  whom  he  was  called. 
Pederson  v.  Stoffles,  1  Gampb.  145.  It  has  been  doubted  whether  a  witness  who 
believes  himself  legally  interested,  although  not  so  in  fact,  be  not  incompetent, 
Trelawney  v.  Thomas,  1  H.  Bl.  307  j  and  Ph.  on  Ev.  7th  ed.  54  j  but  it  is  diffi- 
cult to  assign  any  ground  for  such  a  distinction.  In  short,  to  disqualify  a  wit- 
ness, there  must  be  not  merely  hope,  not  merely  expectation,  but  an  interest  in 
the  event  of  the  suit,  and  that  interest  must  be  direct.  If  it  be  remote,  merely 
possible^  it  will  not  disqualify.  Gollins  v.  Gwynne,  9  Bingh.  559 ;  Nowell  y. 
Davies,  5  B.  &  Ad.  368;  Garter  v.  Pearce,  1  T.  R.  163  j  Doe  d.  Bath  v.  Glarke, 
3  Bing.  K.  G.  429 )  or  if  it  be  compensated  by  an  equal  interest  on  the  other 
side,  nderton  v.  Atkinson,  7  T.  R.  480 ;  Shuttleworth  v.  Stephens,  1  Gampb. 
408 ;  York  v.  Blott,  6  M.  A  S.  71. 

It  is  not  intended  in  this  note  to  collect  the  numerous  cases  in  which  the  ques- 
tion discussed  has  been  that  of  competency  and  incompetency  on  the  ground  of 
interest.  They  will  be  found  diligently  collected  and  ably  commented  upon  in 
the  well-known  treatises  of  Mr.  Phillips  and  Mr.  Starkie.  The  cases  in  which 
witnesses  have  been  disqualified  by  interest^  may  perhaps  be  divided  into  two 
classes  [see  the  judgment  of  L.  G.  J.  Tindal,  Hearne  v.  Turner,  2  G.  B.  544]  ;  viz. 

1.  Gases  in  which  the  verdict  may  be  used  in  evidence  for  or  against  the 
witness. 

2.  Gases  in  which  it  will  have  an  immediate  operation  on  his  interests  other- 
wise than  by  becoming  evidence  for  or  against  him. 

Under  the  former  head  may  be  placed  the  cases  of  a  servant,  or  agent,  who 
are  not  competent,  in  an  action  by  a  third  person  against  their  principal,  to  dis- 
prove their  own  negligence,  by  which  the  injury,  which  is  the  subject  of  the 
action,  is  said  to  have  been  occasioned.  Green  v.  New  Riv.  Go.,  4  T.  R.  589 ; 
Martin  v.  Henricksen,  2  L.  Raym.  1007  \  Miller  v.  Falconer,  1  Gampb.  251 ;  15 
East,  474;  Rotheroe  v.  Elton,  Peake,  84;  Gevers  v.  Mainwaring,  Holt,  139. 
The  interest  of  the  witness  in  these  cases  consists  in  the  circumstance,  that  in  an 
r*52l  ^^^^^^  brought  by  his  employer  *against  him,  the  verdict  in  the  suit  in 
which  he  is  a  witness  will  be  good  evidence  of  the  amount  of  damage  oc- 
casioned by  his  negligence.  So  in  the  case  put  by  Lord  Eenyon  in  the  text,  where 
a  right  of  common  is  claimed  by  custom,  one  who  claims  under  the  same  custom 
cannot  be  a  witness  to  support  the  right,  because  the  verdict  might  be  evidence 
in  his  own  favour.  See  too  Anscomb  v.  Shore,  1  Taunt.  261 ;  Rhodes  v.  Ains- 
worth,  1  B.  &  A.  87 ;  Gompany  of  Garpenters  v.  Hayward,  1  Dougl.  373.  [Hoyle 
V.  Goupe,  9  M.  A  W.  450.] 

But  there  are  other  cases  in  which  the  witness  has  a  direct  interest  in  tbe 
event  of  the  suit  other  than  that  occasioned  by  the  verdict  being  evidence  for  or 
against  him ;  thus  a  witness  was  not  permitted  to  prove,  in  an  action  of  eject- 
ment, that  he  was  the  real  tenant  in  possession,  for  the  purpose  of  defeating  the 
plaintiff;  since,  though  the  verdict  might  not  be  evidence  against  him,  the 
judgment  and  execution  would  turn  him  dut  of  possession  immediately.    Doe  v. 
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Wilde,  3  Taunt.  183 ;  Doe  d.  Willis  t.  Birchmore,  9  A.  &  E.  662.  So,  the  resid- 
narj  legatee  would  not  be  a  good  witness  for  the  executor,  for  the  plaintiff's 
recovery  would  diminish  his  residue.  Baker  t.  Tyrwhitt,  4  Campb.  27.  [But 
see  Thomas  v.  Bird,  9  M.  &  W.  68.]  So,  the  remainder-man  in  fee  is  not  a  good 
witness  in  an  ejectment  brought  by  the  tenant  in  tail  to  avoid  a  recovery,  for  his 
remainder  will  vest,  if  the  tenant  in  tail  should  recover.  Doe  d.  Lord  Teynham 
y.  Tyler,  6  Bingh.  394.  So,  a  witness  is  incompetent  who  has  a  power  of  attor- 
ney to  receive  the  sum  recovered,  and  intends  to  pay  himself  thereout  a  debt 
due  to  him  from  the  plaintiff.    Powell  v.  Gordon,  2  Esp.  735. 

It  may  possibly  be  thought  not  quite  clear  within  what  class  are  to  be  ranked 
such  cases  as  Boorman  v.  Brown,  9  A.  &  E.  487,  and  Morish  v.  Foote,  8  Taunt. 
457,  in  which  the  plaintiff's  servant  has  been  called  to  disprove  his  own  negli- 
gence by  his  own  employer. 

In  some  of  these  cases  the  competency  of  the  witness  might  have  been  restored 
by  a  release  from  the  party  calling  him,  or  from  himself;  thus  the  agent  might 
be  rendered  competent  by  a  release  from  his  principal.  So  too  a  bankrupt,  who 
is,  generally  speaking,  not  a  competent  witness  to  increase  the  estate  on 
account  of  his  interest  in  the  allowance  and  surplus,  (see  Butler  v.  Cooke,  Gowp. 
70 ',  B.  N.  P.  43,)  might,  if  certificated,  render  himself  competent  by  releasing 
his  assignees.  Kares  v.  Sazby,  2  T.  B.  497 ;  Carlisle  v.  Eady,  1  G.  &  P.  234 ; 
B.  N.  P.  43.  In  short,  whenever  there  was  any  person  whose  release  would 
destroy  the  interest  by  which  alone  the  witness  was  incapacitated,  a  release  from 
that  person,  by  destroying  his  interest,  restored  his  competency.  It  was  partly 
to  dispense  with  the  trouble  of  executing  a  formal  deed  in  such  cases,  partly  to 
obviate  the  danger,  that  no  release  might  be  in  readiness,  that  St.  3  &  4  W.  4, 
c.  42,  ss.  26,  27,  enacted,  "  That  if  any  witness  shall  be  objected  to  as  incompe- 
tent, on  the  ground  that  the  verdict,  or  judgment,  in  the  action  in  which  it  shall 
be  proposed  to  examine  him,  would  be  admissible  in  evidence  for  or  against  him, 
such  witness  shall  nevertheless  be  examined ;  but,  in  that  case,  a  verdict,  or 
judgment,  in  that  action,  in  favour  of  the  party  on  whose  behalf  he  shall  have 
been  examined,  shall  not  be  admissible  in  evidence  for  him,  or  any  one  claiming 
under  him ;  nor  shall  a  verdict,  or  judgment,  against  the  party  on  whose  behalf 
he  shall  have  been  examined,  be  admissible  in  evidence  against  him  or  any  one 
claiming  under  him." 

'*  Sect.  27.  And  be  it  further  enacted,  that  the  name  of  every  witness  objected 
to  as  incompetent,  on  the  ground  that  such  verdict,  or  judgment,  would  be  ad- 
missible in  evidence  for  or  against  him,  shall,  at  the  trial,  be  indorsed  on  the 
record,  or  document,  on  which  the  trial  shall  be  had,  together  with  the  name  of 
the  party  on  whose  behalf  he  was  examined,  by  some  officer  of  the  court,  at  the 
request  of  either  party,  and  shall  be  afterwards  entered  on  the  record  of  the  judg- 
ment ;  and  such  indorsement,  or  entry,  shall  be  sufficient  evidence  that  such  witr 
ness  was  examined,  in  any  subsequent  proceeding  in  which  the  verdict,  or  judg- 
ment, shall  be  offered  in  evidence.''  It  will  be  observed  that  the  indorsement  of 
the  name  on  the  record  is  not  necessary  for  the  purpose  of  rendering  the  witness 
competent:  that  is  done  by  sec.  26.  The  indorsement  is  for  the  purpose  of 
facilitating  the  proof  that  he  was  examined,  and  if  omitted  may  be  supplied  by 
parol  evidence.    Per  Alderson,  B.,  in  Bees  v.  Walters,  3  M.  &  W.  527. 

A  good  many  decisions  took  place  at  Nisi  Prius  on  this  statute,  shortly  after 
its  enactment ;  the  facts  of  which  it  would  be  useless  to  state  at  length,  since  they 
cannot  be  reconciled,  and  consequently  left  the  interpretation  of  the  act  in  dubio. 
See  Burgess  v.  Guthill,  1  M.  &  Bob.  315,  and  6  C.  &  P.  282 ;  Mitchell  v.  Hunt, 
6  C.  i^  P.  351 ;  Harrington  v.  Gasswall,  ibid. ;  Pickles  v.  Hollings,  1  M.  &  Bob. 
468 )  Creevy  v.  Bowman,  1  M.  &  Bob.  496 ;  Hodson  y.  Marshalli  7  C.  &  P.  16 ; 
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r^531  ^'^'^^'^Sr  ^*  Ck>ble7,  6  C.  &  P.  664.  At  last,  in  *Yeomans  v.  Legli,  2  M. 
&  Welfl.  419,  the  constraction  of  the  statute  came  before  the  Court  of  Ex- 
chequer, on  a  motion  for  a  new  trial,  on  the  ground  that  a  witness  had  been 
improperly  rejected  as  incompetent  The  witness  was  a  servant  who  drove  his 
master's  carriage,  for  the  negligent  driving  of  which  the  action  was  brought.  It 
was  contended,  that  the  act  did  not  apply  to  such  cases  as  that  under  discussion, 
in  which  a  release  would  operate  to  produce  competency.  The  court  held,  that 
the  witness  was  rendered  competent  by  the  statute.  ''  The  effect  of  the  clause," 
said  Parke,  B.,  '^  is  to  make  the  witness  competent,  when  the  only  interest  is,  that 
the  verdict  may  be  used  for  or  against  the  witness.  In  this  case  there  is  no 
interest,  except  that  the  verdict  might  be  used  against  him  in  an  action  by  his 
master,  to  show  the  amount  of  the  damages  recovered.  I  am  clearly  of  opinion, 
that  the  effect  of  the  act  is  to  take  away  the  objection  to  the  admissibility  of  the 
witness  in  cases  of  this  sort"  And  Alderson,  B.,  said,  ''He  had  always  under- 
stood the  effect  of  the  act  to  be,  to  supersede  the  necessity  and  save  the  expense 
o£  9k  release." 

We  must  not,  however,  be  too  hasty  in  concluding  that  this  act  will  make  the 
witness  competent  wherever  a  release  would  formerly  have  rendered  him  so.  In 
the  instance  of  a  servant  called  to  disprove  his  own  negligence;  if  he  in  fact  toas 
guilty  of  the  negligence,  he  is  liable  to  an  action  independently  of  the  verdict  for 
the  breach  of  duty  to  his  master  which  he  has  committed.  The  verdict  indeed 
ascertains  what  the  damages  i|i  that  action  ought  to  be,  and  will  be  evidence 
against  him  for  that  purpose;  but  it  does  not  give  his  master  any  new  ground  of 
suit  against  him.  But  there  are  other  cases  in  which  the  witness's  incompetency 
has  been  heretofore  removed  by  a  release,  in  which  the  effect  of  the  verdict  would 
have  been  to  give  a  new  right  of  action  against  the  witness,  which,  without  the 
verdict,  oould  not  have  existed.  Such  is  the  case  in  which  an  accommodation- 
acceptor  calls  the  person  for  whose  accommodation  he  accepted;  the  verdict  in 
that  case  will  not  merely  be  evidence  against  the  witness,  but  it  will  create  a  new 
cause  of  actiou'against  him,  which  did  not  before  exist;  for  it  will  give  the  acceptor 
a  right  to  sue  him  for  indemnity.  In  such  a  case,  the  witness  is  not  disqualified 
merely  because  the  verdict  ''would  be  admissible  in  evidence  against  him,"  but 
because  the  verdict  creates,  and  is,  a  new  substantive  ground  of  action  against 
him.  Still,  since  the  verdict  would  be  the  only  evidence  of  the  creation  of  that 
new  cause  of  action;  and,  since  to  render  it  inadmissible  as  evidence  against  the 
witoess,  would,  in  fact^  be  to  prohibit  such  action  being  brought,  the  courts  would 
now  probably  hold,  notwithstanding  Burgess  v.  Cuthill,  6  G.  &  P.  282 ;.l  M.  k 
Bob.  315,  that  the  statute  applies  to  such  cases  also.  See  Faith  v.  M'Intyre,  1 
C.  &  P.  44;  [RusseU  v.  Blake,  2  M.  &  Or.  374;  Poole  v.  Palmer,  9  M.  &  W.  71.] 
In  the  case  of  Bowman  v.  Willis,  3  Bingh.  N.  C.  669,  the  effect  of  the  statute 
was  considered  in  the  Common  Pleas.  In  that  case  the  defendant,  who  was  the 
legatee  of  W.'s  horses,  had  sold  several  of  them,  and  among  others,  one  for  which 
he  received  102Z.,  and  which  the  plaintiff  asserted  was  never  the  property  of  W., 
but  had  been  lent  by  him,  the  plaintiff,  to  W.  on  trial,  and  had  not  been  approved 
or  paid  for.  In  order  to  prove  this  case,  he  called  the  residuary  legatee  of  W., 
who  was  objected  to  upon  the  ground,  that  if  the  plaintiff  failed  in  this  action,  he 
would  bring  an  action  for  the  price  of  the  horse,  which  had  not  yet  been  paid, 
and  then  that  price  must  be  paid  out  of  the  residue  of  W.'s  estate,  and  would 
thus  come  out  of  the  pocket  of  the  witness.  But  the  court  held,  that  he  was  com- 
petent, and  the  L.  C.  J.  said,  "  There  is  no  immediate  benefit  resulting  to  the 
witness,  from  the  termination  of  the  suit  one  way  or  the  other.  It  is  only  on  the 
supposition  that  a  subsequent  action  may  be  brought  for  the  price,  and  that  his 
defence  would  be  the  recovery  in  this  action^  that  his  interest  arises.    It  seems 
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to  BM  to  be  precisely  the  case  contemplated  by  the  late  ttatate,  wbich  renders  a 
witness  competent,  notwithstanding  the  effect  of  the  verdict  and  judgment.'' 

It  is  however  apprehended,  that,  in  snch  cases  as  those  belonging  to  the  second 
of  the  two  classes  above  specified  at  page  51,  namely,  in  which  the  interest  of 
the  witness  *does  not  at  all  arise  oat  of  the  nse  of  the  verdict  in  evidence,  rttg^-i 
bat  oat  of  the  consequences  which  will  resnlt  from  it,  independently  of  its 
^fect  as  evidence  in  any  sait,  the  statate  would  not  be  held  to  apply.  ''There 
may,"  said  the  L.  C.  J.,  in  Bowman  v.  Willis,  ''be  cases  in  which  a  witness  may 
have  a  direct  interest  independently  of  the  effect  of  the  verdict  in  the  cause. 
Tlios,  a  tenant  cannot  be  called  in  ejectment  for  the  purpose  of  establishing  his 
lessor^s  title,  because  he  has  a  direct  interest  to  secure  his  own  possession  under 
tfie  lease.**  [And  see  Doe  v.  Bamford,  11  A.  &  E.  786,  where,  in  an  ejectment 
by  first  mortgagee  against  mortgagor,  the  second  mortgagee  was  held  incom- 
petent as  a  witness  for  the  defendant,  because  the  effect  of  a  verdict  for  the  lessor 
of  the  plaintiff,  would  be  to  put  into  possession  of  the  land  a  party  not  estopped 
to  dispute  the  witness's  titlj^  instead  of  a  party  who  was  so  estopped.]  The  cases 
above  pat  of  the  remainder>man,  the  residuary  legatee  called  as  a  witness  for  the 
ezeeator,  and  the  witness  who  had  a  power  to  receive  the  amount  of  the  damages 
lor  his  own  ose,  seem  liable  to  the  same  observatioo.  And  so  does  Wedgwood 
▼.  Hartiy,  10  Ad.  &  EIL  619,  in  which  the  wife  of  A.,  who  had  let  the  premises 
to  B.,  at  3Z.  a  year,  was  not  permitted  to  give  evidence  that  A.  was  seised  in  fee, 
in  an  action  by  B.  against  G.  for  distraining,  and  in  which  G.  had  pleaded  that 
he  was  A^'s  landlord,  at  a  rent  of  102.  In  two  late  cases  where  a  witness  was 
called  for  the  defence,  who  would,  as  far  as  appeared,  be  liable  to  indemnify  the 
defendant,  not  only  against  the  damages  and  costs  recoverable  by  the  plaintiff, 
bat  also  against  the  costs  payable  to  the  defendant's  own  attorney,  Patteson,  J., 
rejected  him,  saying  that  he  did  not  see  how  his  indorsement  on  the  postea  could 
get  rid  of  that  objection.  Stanley  v.  Jobson,  2  Moo.  &  R.  103;  Green  v.  War- 
boitoo,  ib.  105.  [See  Poule  v.  Palmer,  9  M.  ft  W.  71;  Russell  v.  Blake,  2  M.  ft 
Gr.  374;  and  Heame  v.  Turner,  2  G.  B.  637.] 

In  Bees  v.  Walters,  3  M.  ft  W.  527,  a  reversioner  was  held  a  competent  wit- 
ness for  the  tenant  in  possession.  It  wu  admitted,  thai  heid  the  action  been  ^ect- 
wtemij  he  might  hone  been  exduded  by  the  authority  of  Doe  d.  Teynham  v.  Tyler. 
But  the  coart  said,  that  the  action  being  one  of  trespass,  the  result  of  it  could  not 
alEsct  the  tenant's  possession,  or,  of  course,  have  the  effect  of  divesting  his  re- 


in 6o)om  V.  Bradley,  8  G.  ft  P.  500,  Goleridge,  J.,  held,  that  a  bailiff  could 
aot  be  rendered  a  competent  witness  for  the  sheriff  by  indorsing  his  name. 

Supposing  the  rejection  of  the  witness  in  snch  cases  as  Boorman  v.  Brown, 
and  Morish  v.  Foots,  to  proceed  on  the  ground  of  immediate  interest,  a  curious 
distiactioa  might  be  established,  for  the  statute  might  remove  the  incapacity  of 
the  servant  in  a  case  where  his  master  was  the  defendant,  though  it  would  not 
where  he  was  plaintiff. 

[An  important  alteration  in  the  law,  alluded  to  at  the  commencement  of  this 
note,  has  since  been,  to  a  great  extent,  effected  by  the  stat  6  ft  7  Vict  c.  85, 
Lord  Denman's  Act,  which,  after  reciting  that  the  inquiry  after  truth  in  courts 
of  justice  had  often  been  obstructed  by  the  former  state  of  the  law  upon  this  sub- 
ject, goes  on  to  enact,  "That  no  person  offered  as  a  witness  shall  hereafter  be 
exdnded  by  reason  of  incapacity  from  crime  or  interest  from  giving  evidence, 
eidier  in  person  or  by  deposition,  according  to  the  practice  of  the  court,  on  the 
trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inqairy  arising 
*in  any  suit,  action,  or  proceeding  civil  or  criminal  in  any  court  or  before  t^kajjI 
toy  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  person  having  by 
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law  or  by  consent  of  parties  aathoritj  to  hear,  receive^  and  examine  evidence; 
but  that  every  person  so  offered  may  and  sball  be  admitted  to  give  evidence  on 
oath)  or  solemn  affirmation,  in  those  cases  wherein  affirmation  is  by  law  receiv- 
able; notwithstanding  that  snch  person  may  or  shall  have  an  interest  in  the 
matter  in  question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  question,  or 
inquiry  of  the  suit,  action,  or  proceeding  in  which  he  is  offered  as  a  witness,  and 
notwithstanding  that  such  person  offered  as  a  witness  may  have  been  previously 
convicted  of  any  crime  or  offence :  Provided  that  this  act  shall  not  render  com- 
petent any  party  to  any  suit,  action,  or  proceeding,  individually  named  in  the 
record,  or  any  lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  be  recovered 
in  ejectment,  or  the  landlord  or  other  person  in  whose  right  any  defendant  in 
replevin  may  make  cognizance,  or  any  person  in  whose  immediate  and  individual 
behalf  any  action  may  be  brought  or  defended  either  wholly  or  in  part,  or  the 
husband  or  wife  of  such  persons  respectively:  Provided  also,  that  this  act  shall 
not  repeal  any  provision  in  a  certain  act  passed  in  the  session  of  Parliament 
holden  in  the  seventh  year  of  the  reign  of  his  latq^ajesty  and  in  the  first  year 
of  the  reign  of  her  present  Majesty,  intituled  An  Act  for  the  Amendment  of  the 
Laws  ioiOi  respect  to  WiUe,  Provided  that  in  courts  of  Equity,  any  defendant  to 
any  cause  pending  in  any  such  court  may  be  examined  as  a  witness  on  the  behalf 
of  the  plaintiff  or  of  any  co-defendant  in  any  such  cause,  saving  just  exceptions; 
and  that  any  interest  which  such  defendant  so  to  be  examined  may  have  in  the 
matters,  or  any  of  the  matters,  in  question  in  the  cause,  shall  not  be  deemed  a 
just  exception  to  the  testimony  of  such  defendant,  but  shall  only  be  considered 
as  affecting^or  tending  to  affect  the  credit  of  such  defendant  as  a  witness." 

The  provisions  of  this  important  and  salutary  statute,  have  rendered  the  more 
ancient  decisions  upon  the  incompetency  of  witnesses  at  common  law  on  the 
ground  of  interest,  of  less  practical  use  than  before;  they  remain,  however,  as 
curious  records  of  the  subtle  distinctions  and  difficult  questions,  induced  by  a 
rule  of  law,  so  much  at  variance  with  the  sounder  policy  which  dictated  the  recent 
enactments  on  this  subject.  It  will  be  observed,  that  the  enacting  part  of  the 
first  section  of  the  statute,  is  large  enough  to  do  away  with  incompetency  from 
crime  or  interest  altogether,  and  as  that  enactment  is  only  qualified  by  the  excep- 
tions specified  in  the  provisoes,  numerous  doubts  which  formerly  encumbered 
r*54&1  ^^^^^o'^B  ^^  competency,  especially  in  the  second  *of  the  two  classes  of 
cases  referred  to  at  page  51,  are  very  much,  if  not  completely,  cleared 
away;  the  only  question  now  being,  whether  the  person  tendered  as  a  witness 
comes  within  any  of  the  exceptions  in  the  statute;  if  he  does  not,  he  is  competent. 
(See  the  judgment  of  Mr.  Justice  Maule  in  the  case  of  Hearne  v.  Turner,  2  G.  B. 
544.)  These  exceptions  are  few,  and  perhaps  as  clearly  defined  as  they  could 
be,  consistently  with  the  continued  exclusion  of  parties  to  the  suit,  whether 
nominal  or  substantial.  Laying  out  of  consideration  the  Statute  of  Wills,  which 
is  untouched  by  it,  and  the  provision  as  to  courts  of  equity,  the  only  persons  who 
can  now  be  objected  to  in  a  court  of  law  as  incompetent  on  the  ground  of  interest, 
are  those  mentioned  in  the  first  proviso,  and  ''the  husband  or  wife  of  such  per- 
sons respectively."    They  may  be  divided  into ybur  classes,  viz.: — 

1st.  ''Any  party  to  any  suit,  action,  or  proceeding,  individually  named  in  the 
record." 

In  order  to  bring  a  witness  within  this  provision  he  must  be  individually  named 
in  the  record  and  a  party  to  the  suit;  therefore  a  prochein  amy  was  held  to  be 
competent,  upon  the  ground  that,  although  individually  named  in  the  record,  yet 
he  was  not  a  party  to  the  suit,  within  the  meaning  of  the  proviso.  Sinclair  v.  Sin- 
clair, 13  M.  &  W.  640. 
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2d.  "Any  lessor  of  the  plaintiff,  or  tenant  of  premises  songlit  to  be  recovered 
in  ejectment." 

3d.  "The  landlord  or  other  person  in  whose  right  any  defendant  in  replevin 
may  make  cognizance." 

Where  in  replevin  the  defendants  made  cognizance :  firsi^  as  bailiffs  to  J.  and 
F.  McGowran ;  secondly ,  as  bailiffs  to  J.  McGowran  alone;  no  evidence  was  offered 
in  support  of  the  first  cognizance,  but  it  was  proposed  to  abandon  it,  and  to  call 
F.  McGowran,  the  party  mentioned  therein,  in  support  of  the  second  cognizance, 
to  prove  a  fact  alleged  in  the  second  cognizance,  and  not  in  issue  upon  the  first 
Alderson,  B.,  after  consulting  with  Lord  Denman,  held  the  case  to  be  within  this 
part  of  the  proviso,  and  rejected  the  witness.  Girdlestone  v.  McGowran  and  an- 
other, 1  Car.  &  Kir.  702. 

4th.  ''Any  person  in  whose  immediate  and  individual  behalf  any  action  may 
be  brought  or  defended,  either  wholly  or  in  part" 

It  is  under  this  part  of  the  proviso  that  questions  most  frequently  arise  in  prac- 
tice; and  its  application  is  not  always  unattended  with  difiSculty.  The  judges, 
however,  (acting  on  the  same  principle  as  that  laid  down  by  Lord  Denman,  in 
Skipton  V.  Thornton,  cited  at  p.  50,)  have  hitherto  been  very  liberal  in  their  con- 
struction of  ii.  In  Hearne  v.  Turner,  2  G.  B.  544,  where  the  question  was, 
Whether  certain  promissory  notes  were  the  property  of  the  plaintiff  or  one  Myt- 
ton;  the  *latter,  not  having  anything  to  do  with  the  action,  was  admitted  r^^-^-i 
to  prove  the  property  in  himself,  being,  if  not  admissible  at  common  law  ^  ^ 
or  under  the  statute  3  &  4  W.  4,  c.  42,  s.  26,  clearly  so,  under  6  &  7  Vict  c.  85. 
So  the  officer  to  whom  a  warrant  was  granted  on  a  ca.  sa.  was  held  to  be  il  com- 
petent witness  for  the  sheriff,  in  an  action  against  him  for  not  arresting.  Wilson 
V.  Magnay,  1  Car.  &  Eir.  291,  per  Parke,  B.,  and  Wheeler  v.  Senior,  1  Car.  & 
Kir.  293,  S.  P.  per  Wightman,  J.  So  in  an  action  by  the  administrator  of  a 
married  woman  upon  a  note  given  to  her  dum  sokty  her  husband  was  admitted 
to  prove  payment  of  interest  by  the  defendant  in  order  to  take  the  case  out  of  the 
Statute  of  Limitations.  Hart  v.  Stevens,  6  Q.  B.  937.  See  also  Hill  v.  Kitching, 
3  C.  B.  299;  Udall  v.  Walton,  14  M.  &  W.  254.  These  cases  seem  to  decide,  that 
a  witness  is  not  incompetent,  within  this  part  of  the  proviso,  by  reason  of  any 
liability  over,  however  probable,  which  may  be  the  effect  of  the  verdict,  or  any 
advantage,  however  certain,  that  may  result  to  him  from  it,  unless  his  interest  be 
that  of  a  substantial  parly  to  the  suit  directly  and  immediately  affected  by  its 
result  as  if  he  were  a  party  upon  the  record.  This  distinction  will  be  found  to 
be  well  illustrated  by  the  case  of  Hill  v.  Kitching,  3  C.  B.  299.  That  was  an 
action  brought  by  a  ship-broker,  to  recover  certain  commission  for  his  services 
in  procuring  for  the  defendant  a  charter-party.  A  witness  called  for  the  plaintiff 
stated,  that  he  had  introduced  the  ship-owner  to  the  plaintiff,  but  had  nothing  to 
do  with  the  negotiation  with  the  defendant  for  the  charter-party.  In  consideration 
of  the  introduction,  however,  the  plaintiff  had  agreed  to  give  him  half  the  amount 
of  whatever  commission  he  should  recover  from  the  defendant.  The  witness  was 
held  to  be  competent ;  and  Lord  Chief  Justice  Tindal,  in  his  judgment,  afler  read- 
ing the  proviso  in  the  statute,  thus  proceeds:  ''The  former  part  of  the  proviso  is 
free  from  difficulty,  the  interest  of  a  party  to  the  suit  is  direct  and  immediate:  so, 
the  tenant  in  ejectment  has  a  direct  and  immediate  interest,  inasmuch  as  a  judg- 
ment for  the  plaintiff  would  remove  him  from  the  land;  and  the  interest  of  the 
landlord  or  other  person  in  whose  right  a  defendant  in  replevin  makes  cognizance, 
is  equally  direct  Then  comes  the  last  clause,  'or  any  person  in  whose  imme- 
diate and  individual  behalf  any  action  may  be  brought  or  defended,  either  wholly 
or  in  part.'  That  would  seem  to  include  the  tenant  in  ejectment  and  the  landlord 
in  replevin,  and  to  carry  the  exception  somewhat  furdier.    If  it  had  appeared 


92  SMITH'S  LEADma  GASES. 

tliat  the  plaintiff  had  made  over  to  Gramond  (the  witness)  a  moiety  of  the  com- 
r*54/21  ^^^^^^t  ^^^°  ^  should  have  said  that  Gramond  was  a  person  in  whose 
^immediate  and  individual  behalf  the  action  was  in  part  brought.  But 
that  was  not  so.  Gramond  though  he  claims  a  moiety  of  the  commission  under 
a  separate  and  distinct  agreement  with  the  plaintiff,  has  no  fight  to  lay  his  hand 
upon  any  portion  of  the  money  to  be  recovered  in  this  action^  and  there  was  no 
evidence  to  show  that  he  was  any  party  to  the  bringing  of  the  action.'^  ''It  ap- 
pears to  me/*  says  Mr.  Justice  Goltman,  in  the  same  case,  'Hhat  the  party  Mn 
whose  immediate  and  individual  behalf  the  action  is  brought,  must  be  understood 
to  mean  the  party  who  causes  the  action  to  be  brought;  and  that  a  witness  is  not 
brought  within  the  proviso  by  merely  showing  thai  he  has  an  interest  in  the  de- 
termination of  the  cause  in  any  particular  way.''  And  Mr.  Justice  Maule  observes : 
''The  meaning  of  the  proviso  is,  that  no  person  who  is  the  formal  plaintiff  on  the 
record  shall  be  called  as  a  witness,  nor  any  person  who,  though  not  the  formal 
plaintiff,  is  yet  substantially  so.  For  instance,  suppose  a  man  assigns  a  bond 
and  sues  the  obligor  on  behalf  of  the  assignee,  the  latter  would  be  a  person  in 
whose  immediate  and  individual  behalf  the  action  was  brought,  and  therefore  not 
an  admissible  witness."  All  the  learned  judges  seem  to  have  dealt  on  the  fact 
that  the  witness  had  not  interfered  in  bringing  the  action;  and  taking  the  judg- 
ments of  their  Lordships  together,  perhaps  the  following  rule  may  be  deduced, 
viz.,  A  person  who  has  a  vested  interest  in  the  identical  suljject-maUer  of  the  suitj 
is  incompetent  as  a  witness,  though  he  may  not  have  interfered  in  bringing  or 
defending  the  action :  whilst,  in  order  to  affect  the  competency  of  a  person  whose 
interest  is  in  the  eoeWtj  not  the  sut^ect-maUer  of  the  suit,  it  is  necessary  to  show 
an  interference  on  his  part  in  bringing  or  defending  the  action;  and  it  is  appre- 
hended, the  interference  which  will  exclude  in  such  a  case,  must  be  of  a  nature 
to  create  a  liability  independent  of  the  record  in  the  action,  as  otherwise  the  wit- 
ness will  still  be  competent,  if  not  under  Lord  Denman's  Act,  at  all  events  by  the 
combined  operation  of  that  act,  and  the  3  &  4  W.  4,  c.  42,  s.  26,  27.  In  a  case 
of  Walter  v.  Thompson,  tried  before  Mr.  Justice  Patteson  at  the  Oxford  Summer 
Assizes,  1845,  the  action  was  brought  in  the  name  of  a  patentee  for  an  alleged 
infringement  of  his  patent,  and  the  validity  of  the  patent  as  well  as  the  fact  of  its 
infringement  was  put  in  issue  by  the  pleadings.  A  witness  called  for  the  plain- 
tiff, stated  on  the  voir  dire  that  he  was  a  licensee  of  the  patent  in  question,  and 
had  employed  the  attorney  to  bring  the  action,  for  the  costs  of  which  he  would 
be  liable.  The  learned  judge,  after  consulting  Lord  Denman,  held  the  witness 
to  be  incompetent;  as  being  a  person,  in  whose  "immediate  and  individual 
r*54«1  ^^®^^^'  ^^^  action  was  brought.  In  this  case,  it  will  be  observed  that 
the  person  tendered  as  a  witness  was  substantially  plaintiff  in  the  action. 
Had  he  not  employed  the  attorney,  the  question  might  have  been  raised  how  far 
his  interest  was  such  an  interest  in  the  patent,  the  validity  of  which  was  then  in 
question,  as  would  of  itself  have  rendered  him  incompetent,  as  being  a  person  on 
whose  "immediate  and  individual  behalf"  the  action  must  necessarily  have  been 
''in  part"  brought,  even  though  he  had  not  personally  interfered  in  bringing  it. 
See,  however,  Frotheroe  v.  May,  6  M.  &  W.  675.  But,  assuming  his.interest  not 
to  have  been  in  the  subject-matter  of  the  action,  but  in  the  event  only,  still,  his 
employment  of  the  attorney  clearly  rendered  him  a  person  on  whose  immediate 
and  individual  behalf  the  action  was  in  part  brought,  his  liability  being  of  a  cha- 
racter not  to  be  affected  by  any  indorsement  on  the  record;  so  that  in  either  view 
the  witness  would  seem  to  have  been  incompetent. 

Notwithstanding  the  very  comprehensive  expressions  used  in  the  statute,  its 
application  to  proceedings  in  the  Ecclesiastical  Gourts  seems  to  have  been 
doubted.    See  Sanders  v.  Wigston,  1  Bob.  EccL  Bep.  460.] 
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It  was  held  in  New  York,  by  the  Court  of  Errors,  in  deciding  the  case 
of  Yan  Ness  y.  Terhnne,  3  Johns.  Oases,  32,  that  ''if  the  witness  will  not 
gain  or  lose  by  the  event  of  the  cause,  and  if  the  verdict  cannot  be  given 
in  evidence  for  or  against  him,  the  objection  is  to  his  credit,  not  to  his 
eompetency/' 

The  rule  thus  laid  down,  though  not  embracing  those  cases  in  which 
the  objection  to  the  competency  of  witnesses  rests  on  the  ground  of  public 
policy,  may  yet  be  considered  as  defining  with  reasonable  certainty,  the 
boundaries  within  which  incompetency,  arising  from  interest,  has  been 
confined  by  the  law.  Independently  of  the  existence  of  some  actual  and 
legal  source  of  interest,  no  bias,  however  strong,  is  a  sufficient  reason  for 
the  exclusion  of  testimony.  <<  Although  the  case  of  the  witness  be  in 
every  point  and  particular  the  case  of  the  party  by  whom  he  is  called  to 

Stify;  although  he  expect  a  benefit  from  the  event,  and  in  short,  although 
be  subjected  to  as  strong  a  bias  as  can  influence  the  understanding  and 
actions  of  man,  yet  if  he  be  not  implicated  in  the  legal  consequences  of 
the  judgment,  ho  is  competent.  By  legal  consequences,  are  meant  those 
which  are  fixed,  certain  and  actual,  and  by  which  an  advantage  not  de- 
pending on  a  contingency,  is  to  be  gained  or  lost ;  such,  for  instance,  as 
being  able  to  give  the  verdict  in  evidence  on  the  one  hand,  or  being  sub- 
jected to  an  incumbrance  or  duty  on  the  other.''  Bennett  v.  Hethington, 
16  Sergeant  &  Rawle,  196.    Per  Gibson,  C.  J. 

Similar  ground  was  taken  by  the  Supreme  Court  of  Massachusetts,  in 
Bliss  V.  Thompson,  4  Mass.  448,  where  the  decision  in  Bent  v.  Baker^  was 
referred  to,  as  settling  and  defining  the  law,  with  regard  to  the  compe- 
tency of  witnesses.     It  was  held  in  like  manner,  in  Masters  v.  Yamer, 

6  Grrattan,  168,  tha(  to  produce  incompetency,  the  witness  must  be  inters 
ested  in  the  event  of  the  cause,  and  that  no  interest  in  the  question,  how- 
ever direct  and  immediate,  can  be  a  sufficient  ground  of  disqualification ; 
audit  is  equally  well  settled  that  an  indirect  and  contingent,  or  remote  and 
uncertain  interest  will  not  produce  incompetency,  Hasseltine  v.  Madden, 

7  Kichardson,  16;  Ford  v.  M<Kibbon,  1  Strobhart,  33;  Poe  v.  Donah, 
20  Alabama,  288 ;  Breck  v.  Harmann,  1  Blatchford ;  and  that  a  witness 
will  not  be  excluded  because  he  believes  himself  interested,  unless  he  is 
so  in  fact  and  in  contemplation  of  law;  l^te  v.  Poteet,  7  Iredell,  356; 
Grayle  v.  Bishop,  14  Alabama,  552 ;  Parker  v.  Brown,  15  New  Hamp- 
shire, 176;  Lee  v.  Hlgrim,  3  Harris,  16.  It  is,  moreover,  equally  well 
settled,  that  as  the  presumption  is  in  all  cases  in  favour  of  competency 
the  burden  of  proof  rests  upon  those  who  deny  it ;  and  that  where  the  ques- 
tion is  doubtful,  the  law  will  incline  in  favour  of  the  admission  of  testi- 
mony, and  thus  enlarging  the  avenues  for  the  access  of  truth,  even  at  the 
risk  that  it  may  come  mixed  with  error;  Shipton  v.  Thornton,  9  A.  &  E. 
827;  The  State  v.  Halloway,  8  Blackford,  45;  Benwick  v.  Williams,  2 
Maryland,  356;  Carrington  v.  Hollabird,  17  Conn.  530;  Chaland  v. 
Hasey,  18  Alabama,  343. 

These  rules  are  strikingly  illustrated  by  the  case  of  Mulvany  v.  Bosen- 
berger,  6  Harris,  203 ;  where  it  was  held  that  the  defendant  in  an  action 
on  a  warranty  of  the  soundness  of  a  horse,  might  call  the  person  from 
whom  he  had  bought  the  horse  three  months  before,  under  a  similar  war- 
ranty, to  prove  that  it  was  sound  when  sold  by  him,  because  bias  without 
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interest  is  not  a  ground  of  ezcluBion,  and  the  result  of  the  action  could 
impose  no  liability  on  the  witness,  unless  'the  defect  which  vitiated  the 
second  sale,  existed  at  the  time  of  the  first. 

It  is  proposed  in  this  note,  first,  to  consider  the  competency  of  the  par- 
ties to  the  record  as  witnesses,  and  then  to  examine  the  same  qaestioUi 
with  reference  to  the  competency  of  third  persons.  The  competency  of 
the  parties  to  a  negotiable  iDstrument,  to  give  evidence  for  the  purpose  of 
promoting  or  defeating  a  recovery  in  a  suit  brought  upon  it,  will  then  be 
considered,  and  conclude  the  investigation. 

Pabties. 

It  is  a  well  settled  rule  of  the  common  law,  that  the  testimony  of  a 
witness  can  never  be  received  for  the  purpose  of  supporting  an  issue,  to 
which  he  is  a  party  of  record.  This  doctrine  has  been  so  invariably  re- 
cognised, by  all  tribunals  proceeding  solely  on  common  law  principles^ 
that  there  are  but  few  instances  in  England,  in  which  it  has  been  quA- 
tioned  by  counsel,  or  made  the  subject  of  direct  judicial  decision  by  the 
court.  It  has  sometimes  been  treated  as  a  mere  branch  of  the  geueral 
rule,  which  excludes  the  testimony  of  interested  witnesses.  But  this  is 
obviously  an  error,  because,  while  ordinary  witnesses  can  be  compelled  to 
give  evidence  against  their  interest,  parties  are  not  only  shut  out  from  tes- 
tifying in  their  own  favour,  but  privileged  from  beiug  examined,  against  their 
will  by  their  opponents.  In  the  recent  case  of  Hawksworth  v.  Showier,  12 
M.  &  W.  45 ;  the  wife  of  one  of  two  defendants  in  an  action  of  trespass,  was 
offered  as  a  witness  for  the  other,  on  the  ground,  that  as  the  liability  of  her 
husband  was  unquestionable  and  admitted,  his  position,  as  a  party  to  the 
issue,  could  not  render  her  incompetent  in  favor  of  the  other  defendant. 
But  she  was  held  incompetent  by  the  court,  on  the  ground  that  the  tes- 
timony of  the  wife  was  to  be  considered  as  standing  on  precisely  the  same 
footing  as  that  of  the  husband,  which  would  necessarily  have  been  inad- 
missible ;  and  it  was  said  by  Lord  Abinger,  that  this  was  the  first  at- 
tempt of  which  he  had  heard,  in  the  course  of  his  long  experience,  to 
make  a  party  to  the  record,  and  a  party  to  the  issue,  a  witness  in  the 
cause.  The  rule  thus  laid  down  has  been  frequently  enforced,  and  is 
thoroughly  well  established  in  this  country }  Fox  v.  Whitney,  16  Mass. 
118 ;  Selby  v.  Clayton,  7  Gill,  240;  Bobbins  v.  Merritt,  81  Maine,  451 ; 
Frazier  v.  Lincoln,  1  Gilman,  847 ;  Gillett  v.  Lovatt,  2  |id.  475 ; 
Vinyard  v.  Brown,  4  M'Cord,  24;  Scott  v.  Lloyd,  12  Peters,  149;  Steen 
V.  Bowman,  18  id.  209 ;  Lies  v.  Stubb,  6  Watts,  48 ;  Irwin  v.  Shumaker, 
4  Barr,  199 ;  Norris  v.  Johnston,  5  id.  287;  Bridges  v.  Armour,  5  How- 
ard, 91 ;  Evans  v.  Gibbs,  6  Humphreys^  405  ;  Abbott  v.  Clark,  19  Ver- 
mont, 444 ;  Smith  v.  Stader,  4  id.  404 ;  Bellamy  v.  Cains,  8  Richard- 
son, 354 ;  Benjamin  v.  Coventry,  19  Wend.  858 ;  Goodwin  v.  Harrison, 
6  Alabama,  438 ;  Stone  v.  Bibb,  2  id.  100.  The  rule  is  founded  upon 
a  general  presumption,  that  the  feelings  or  interests  of  the  parties  are  too 
much  involved  in  the  issue,  to  permit  them  to  testify  with  fairness  and 
impartiality.  This  presumption  is  one  of  law  strictly,  which  cannot  be 
controverted  by  evidence ;  and  consequently  applies  even  when  the  wit- 
ness has  in  fact  no  interest,  or  an  interest  against  the  person  by  whom  he 
is  called ;  Irwin  v.  Shumaker,  Wolf  v.  Fink,  1  Barr,  485 ;  Patterson  v. 
Cobb;  4  Florida,  481 ;  Owings  v.  Emery,  7  Gill,  405 ;  Stone  v.  Bibb,  2 
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Alabama,  100.  And  it  has  been  decided,  that  all  persons  who  are  joined 
as  defendants  in  the  process,  by  which  a  suit  is  instituted,  whether  ao- 
tnally  served  or  not,  are  to  be  regarded  as  parties,  and  are  consequently 
incompetent  as  witnesses ;  Wood  v.  Connell,  2  Wharton,  542 ;  Taylor  y. 
Henderson,  17  S.  &  R.  453 ;  Wolf  v.  Fink,  1  Barr,  435 ;  Parke  v.  Bird, 
3  id.  160}  although  an  opposite  view  has  been  taken  in  other  cases,  and 
actual  service  or  appearance,  held  necessary  to  render  a  witness  who  has  no 
interest  in  the  verdict,  or  in  the  event  of  the  case,  incompetent  as  a  party 
to  the  record ;  Clark  v.  Malony,  3  Harrington,  68  ;  Steigers  v.  Gross,  7 
Missouri,  261. 

The  hotter  view  of  the  law  seems  to  be,  that  the  rule  which  excludes 
the  testimony  of  parties,  only  applies  when  they  are  called  to  support 
their  side  of  the  issue,  for  when  they  are  called  by  the  other  side,  and  are 
willing  to  testify,  there  can  be  no  reason  for  refusing  to  hear  them,  unless 
they  are  shown  to  have  some  special  interest.  It  is  accordingly,  well 
setUed  in  England,  and  most  of  the  states  of  this  country,  that  a  party  to 
the  suit  may  be  examined  in  favour  of  the  opposite  party,  and  against 
himself,  or  those  with  whom  he  is  associated  of  record,  unless  he  object 
personally  to  giving  evidence,  or  is  disqualified  on  the  ground  of  interest ; 
Shellenbarger  v.  Norris,  2  Carter,  285.  Thus,  it  was  decided  in  Worrall 
y.  Jones,  1  Bing.  395,  overruling  Brown  v.  Brown,  4  Taunton,  752,  and 
Mant  V.  Mainwaring,  8  id.  139,  where  the  law  had  been  held  the  other 
way,  that  a  defendant  who  has  suffered  judgment  by  default,  is  a  compe- 
tent witness  for  the  plaintiff.  The  same  point  arose  in  Pipe  v.  Steele,  2 
Q.  B.  733,  and  was  again  determined  in  favour  of  the  competency  of  the 
witness.  It  was  held,  in  like  manner,  in  Whitehead  v.  The  Bank  of 
Pittsburgh,  2  W.  &  8.  172,  that  a  witness  who  was  not  only  a  party  to 
the  record,  but  to  the  issue  before  the  court,  might  give  evidence  to  prove 
that  a  note  made  by  him,  was  binding  on  the  other  defendants.  In  this 
case,  the  witness  was  protected  from  liability  in  a  separate  or  future  action, 
by  a  covenant  from  the  plaintiff,  and  all  objection  on  the  ground  of  inte- 
rest being  thus  removed,  there  was  held  to  be  none  on  that  of  his  posi- 
tion on  the  record.  And  it  has  been  decided  in  a  number  of  other 
eases,  that  one  of  several  defendants,  in  an  action  either  of  tort  or  con- 
tract, may  be  examined  as  a  witness  for  the  plaintiff;  Mevey  v.  Matthews, 
9  Barr,  1J2 ;  Paine  v.  Tilden,  20  Vermont,  674 ;  Bowen  v.  Burk,  1  Har- 
ris,  146 }  Purcell  v.  Kincaid,  1  Carter,  324 }  Haddrick  v.  Heslop,  12  Q. 
B.  267 ;  or  one  of  several  plaintiffs  for  the  defendant ;  Moddewell  v. 
Keever,  8  W.  &  S.  65 ;  Canon  v.  Campbell,  6  Harris,  164;  Duffie  v.  Pen- 
nington, 1  Alabama,  506,  notwithstanding  an  objection  to  his  testimony,  on 
the  part  of  the  other  parties  to  the  action,  against  whom  he  is  called  to 
give  evidence ;  Sargent  v.  Sargent,  18  Vermont,  311 ;  Miner  v.  Downer,  20 
id.  61. 

These  oases  establish,  that  the  technical  and  absolute  incompetency  of 
parties  to  the  record,  only  esdsts  when  they  are  called  as  witnesses  in 
their  own  favour,  and  that  they  may  give  evidence  against  themselves, 
nnless  some  special  interest  is  shown  of  a  nature  to  exclude  them.  It  has 
indeed,  been  said  in  a  work  of  great  authority,  that  the  assignor  of  a 
chose  in  action,  is  excluded  by  reasons  of  legal  policy  from  appearing  as 
a  witness  for  the  defence,  in  an  action  brought  in  his  own  name,  but  for 
the  benefit  of  the  assignee,  to  defeat  the  claim  which  he  has  assigned,  and 
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may  have  expressly  or  impliedly  warranted  to  be  good ;  1  Oreenleaf  on 
Evidenoe,  sect.  853.  Bat  the  oases  cited  in  support  of  this  opinion  seem 
to  rest  on  the  general  ground  taken  in  Mant  v.  Mainwaring,  and  still 
held  in  Massachusetts^  although  generally  abandoned  elsewhere^  that 
parties  to  the  record  are  necessarily  incompetent  in  all  cases ;  and  the 
weight  both  of  authority  and  reason^  is  in  favour  of  the  position,  that  the 
competency  of  the  plaintiff  to  give  evidence  against  himself,  cannot  be 
impaired  by  a  transfer  of  the  beneficial  interest  in  the  action  to  a  third 
person.  Woodruff  v.  Westcott,  12  Conn.  134 }  Sergeant  v.  Sergeant^ 
18  Vermont,  311 ;  Cannon  v.  Campbell,  6  Harris,  164 ;  Prewett  v.  Marsh, 
1  Stewart  &  Porter,  17 ;  Smith  v.  Elder,  7  S.  &  M.  867 ;  Cooparwood 
T.  Foster,  12  id.  718. 

The  right  of  parties  to  give  evidence  against  themselves,  or  those  with 
whom  they  are  associated  of  record,  when  their  testimony  is  not  objectionap 
ble  on  the  ground  of  interest,  is  sustained  by  many  other  decisions,  and 
seems  to  be  consistent  both  with  policy  and  reason ;  Johnson  V.  Black- 
men,  11  Conn.  342;  Cowles  v.  Whitman,  10  id.  121;  Norden  v.  Wil- 
liamson, 1  Taunton,  378.  There  are,  however,  some  cases,  in  which 
this  right  has  been  denied,  and  the  rule  of  exclusion  held  to  be  peremp- 
tory in  its  operation.  Thus,  in  Benjamin  v.  Coventry,  19  Wend.  358, 
where  the  plaintiff  who  had  assigned  his  interest  in  the  cause  of  action, 
eame  forward  voluntarily  as  a  witness  for  the  defendant,  but  was  objected 
to  by  the  assignee,  he  was  excluded  as  being  a  party  to  the  record,  and  as 
such,  absolutely  incompetent  to  testify,  without  the  consent  of  all  the  per- 
sons interested  in  the  event  of  the  suit.  The  same  point  was  decided  in 
Freer  v.  Evertson,  20  Johnson,  142.  It  was  held,  in  like  manner,  in 
The  Supervisors  of  Chenango  v.  Birdsall,  4  Wend.  457,  that  one  of  seve- 
ral defendants  in  an  action  ex  contractu,  cannot  be  a  witness  for  the  plain- 
tiff, not  only  on  account  of  the  interest  which  he  may  have  under  some 
circumstances  in  promoting  a  recovery,  but  apart  from  this,  and  merely  as 
a  party  to  the  record.  The  ground  that  parties  to  the  record  are  abso- 
lutely incompetent  under  all  circumstances,  was  also  taken  in  S^hemer- 
hom  V.  Schemerhom,  1  Wendell,  123,  and  Mills  v.  Lee,  4  Hill,  549. 
The  cases  of  The  Columbia  Man.  Co.  v.  Dutch,  18  Pick.  128,  and  Bull 
V.  Strong,  8  Metcalf,  8,  support  the  same  view  of  the  question,  although 
the  witness  was  excluded  in  both  instances,  on  the  ground  of  interest,  and 
not  merely  because  he  was  a  party  to  the  record.  And  in  Fraxier  v« 
Laughlin,  1  Oilman,  847,  and  Kennedy  v.  Niles,  2  Shepley,  54,  it  vras 
distinctly  decided,  that  a  party  cannot  testify  even  against  himself,  and  in 
favour  of  the  opposite  party,  unless  with  the  consent  of  all  persons  who 
are  either  parties  to  the  cause,  or  parties  in  interest.  On  the  other  hand, 
the  language  held  in  the  recent  case  of  Safford  v.  Lawrence,  6  Barbour, 
366,  is  strongly  the  other  way,  and  in  favour  of  the  doctrine,  that  parties 
to  the  record  are  technically  and  absolutely  incompetent,  only  when  called 
to  support  an  issue  which  they  have  joined,  and  with  which  they  have  an 
aotufli  and  subsisting  connexion. 

There  is  also  a  great  preponderance  of  authority  in  favour  of  the 
position,  that  when  the  cause  is  at  an  end,  as  against  one  of  the 
parties,  so  that  his  liability  is  no  longer  in  any  way  dependent 
on  the  final  event  as  to  the  rest,  he  may  be  called  as  a  witness  on 
either  side  of  the  controversy;  Freeman  v.  Jennings,  7  Richardson,  381. 
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This  exception  to  the  general  rule  is  well  estabiished  in  actions  of  tort^ 
although  the  cases  are  conflicting  with  regard  to  its  application  in  suits 
founded  on  contract.  It  has  long  been  held,  that  where  the  plaintiff  fails 
to  make  out  a  case  against  one  of  several  defendants  in  a  suit  in  tort,  a 
verdict  may  be  taken  at  once  in  his  favour,  and  his  testimony  received  on 
behalf  of  the  others ;  Van  Deusen  v.  Van  Slyck,  15  Johnson,  223 ;  Moon 
V.  Eldred,  3  Hill,  104  ;  Labar  v.  Eoplin,  4  Oomstock,  546.  The  law  is 
so  held  to  prevent  the  power  of  suiAg  any  number  of  persons  in  tort  with- 
out a  misjoinder,  from  being  abused  by  making  witnesses  defendants, 
solely  with  a  view  to  the  exclusion  of  their  testimony.  Thus,  in  Wal- 
worth V.  Mountford,  4  W.  C.  C.  B.  79,  where  the  plaintiff  closed  his  case 
in  an  action  for  a  malicious  prosecution,  without  producing  any  evidence 
against  one  of  the  defendants,  Washington,  J.,  directed  his  immediate 
acquittal,  and  allowed  him  to  be  called  as  a  witness  for  the  defence.  The 
same  principle  was  applied,  under  somewhat  different  circumstances,  in 
Wakely  v.  Hart,  6  Binney,  319,  and  it  was  held  that  when  the  plaintiff 
went  to  trial  in  an  action  of  trespass  against  those  of  the  defendants,  who 
had  pleaded,  without  taking  judgment  against  those  who  had  not,  the  lat- 
ter had  no  interest  in  the  issue  and  were  competent  witnesses  on  behalf 
of  the  former.  But  as  the  right  of  a  defendant  in  tort,  against  whom  no 
evidence  is  produced^  to  give  evidence,  rests  on  the  ground  that  he  has  no 
connexion  with  the  controversy,  he  may  lose  it  by  joining  with  the  others 
in  a  defence  of  such  a  nature,  that  it  must  fail  as  to  him,  unless  sustained 
as  to  all.  And  it  has  coDsequently  been  held,  that  when  the  defendants 
in  an  action  of  trespass,  unite  in  a  joint  plea  of  justification,  without 
pleading  the  general  issue,  the  absence  of  evidence  against  one  will  not 
render  him  competent  on  behalf  of  the  rest ;  Bates  v.  Oonklin,  10  Wen- 
dell, 89. 

It  was  said  at  Nisi  Prius,  by  Parke,  J.,  in  Childs  v.  Chamberlain,  6 
C.  &  P.  396,  that  the  right  of  a  defendant  in  tort^  against  whom  no  evi- 
dence is  produced,  to  an  immediate  acquittal  at  the  end  of  the  plaintiff's 
case,  had  been  held  to  be  absolute  by  the  twelve  judges,  on  consultation. 
Bat  a  different  opinion  was  expressed  by  Lord  Tinterden  in  Carpenter 
V.  Johns,  1  Moody  &  M.  198,  note.  And  in  Sewell  v.  Champion,  6  A. 
k  E.  407,  Lord  Dinman  held,  that  such  an  application  must  always  be 
addressed  to  the  discretion  of  the  judge  before  whom  the* cause  is  tried; 
and  that  it  should  not  be  granted  unless  it  be  evident  that  nothing  can 
appear  to  charge  the  party,  in  whose  behalf  it  is  made,  in  the  course  of 
the  subsequent  testimony.  A  similar  view  was  taken  in  Sawyer  v.  Mor- 
rill, 10  Pick.  16;  Gilmore  v.  Bowden,  8  Fairfax,  412,  and  Dougherty  v. 
Borsey,  4  Bibb,  207 ;  while  in  Van  Dozen  v.  Van  Slyck,  the  court  came 
to  a  different  conclusion,  and  held  that  a  refusal  to  direct  a  verdict  at  the 
end  of  the  plaintiff's  case,  for  those  of  the  defendants  against  whom  no 
evidence  has  been  given,  may  be  assigned  as  error.  But  whatever  may 
be  the  true  rule  on  this  point,  it  is  evident  that  the  case  ought  not  to  be 
stopped  and  a  verdict  taken  for  one  defendant,  with  a  view  to  rendering 
him  competent  on  behalf  of  the  rest,  if  there  be  any  evidence  on  which 
the  jury  would  be  entitled  to  find  against  him ;  Harris  v.  Mauldein,  13 
Alabama,  674  j  Labar  v.  Eoplin. 

More  doubt  exists  whether  one  of  several  defendants,  in  an  action  of  cour 
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tract,  can  be  competent  to  give  evidence  for  the  rest,  on  the  ground  that 
the  cause  is  at  an  end  as  to  himself,  and  a  final  judgment  rendered,  either 
in  his  favor  or  against  him.  It  was,  however,  well  settled  in  England 
before  the  recent  changes  in  the  law  of  that  country,  which  have  con- 
founded all  distinctions,  with  regard  to  the  competency  both  of  parties 
and  strangers,  to  appear  as  witnesses,  that  where  one  of  several  defend- 
ants showed  that  he  had  been  discharged  by  the  operation  of  the  acts  of 
bankruptcy,  from  all  liability  on  the  cause  of  action,  a  verdict  might  be 
taken  in  his  favour  with  a  view  to  calling  him  as  a  witness  for  the  others ; 
Bates  V.  Russell,  1  Moody  &  M.  332.  The  right  of  a  party  to  appear  as 
a  witness,  on  the  ground  of  his  discharge  as  a  bankrupt,  has  been  pe- 
remptorily denied  in  some  of  the  American  cases ;  Irving  v.  Shoemaker, 
4  Barr,  199 ;  Schemmerhom  v.  Schemmerhorn,  1  Wend.  123 ;  Mills  v. 
Lee,  4  Hill,  549 ;  but  seems  to  be  established  under  the  more  recent 
decisions,  whenever  the  fact  of  the  discharge  has  been  admitted  of  record 
in  pleading ;  Butcher  v.  Freeman,  6  Hill,  583 ;  Safibrd  v.  Larenoe,  6 
Barbour,  566 ;  Aflalo  v.  Fourdrinier,  6  Bing.  306 ;  and  even  when  it 
is  conclusively  established  in  evidence.  The  principle  which  governs  in 
this  case  applies  in  all  others,  where  a  defendant  succeeds  in  establishing 
a  right  of  personal  exemption,  which  puts  an  end  to  the  suit,  so  far  as  he  is 
concerned,  and  thus  leaves  him  in  the  same  position,  as  if  he  had  not  been 
made  a  party  in  the  first  instance,  Brooks  v.  M<Kinney,  4  Scammon,  309. 
Thus  it  was  held  in  Rohrer  v.  Momingstar>  18  Ohio,  579,  that  a  defend- 
ant who  has  pleaded  infancy  may  have  a  verdict  taken  in  his  favour,  and 
then  be  received  as  a  witness  for  the  other  defendants.  There  can  be 
little  doubt,  that  the  mere  production  of  a  discharge  in  bankruptcy,  or 
other  evidence  that  the  defendant  is  freed  from  liability,  and  entitled  to 
a  verdict,  will  not  render  him /competent  as  a  witness,  while  he  still  con- 
tinues a  party  to  the  issue,  nor  unless  a  verdict  or  judgment  is  actually 
taken  or  entered  in  his  favour ;  Given  v.  Albert,  3  W.  &  8.  338.  But 
it  would  also  appear,  that  when  a  judgment  has  been  entered  for  or  against 
any  of  the  parties  to  a  suit,  which  is  final  in  its  nature,  and  either 
charges  them  with  a  fixed  and  absolute  liability,  or  frees  them  from  all 
liability  whatever,  their  position  as  parties  to  the  record  will  not  be  a 
sufficient  reason  for  excluding  their  testimony,  unless  they  have  some 
other  and  actual  interest  in  the  event  of  the  suit;  Barnes  v.  Barber,  7 
Gilman,  401  ;  Brooks  v.  McKinney,  4  Scammon,  309;  Origsby  v. 
Daniel,  5  B.  Monroe,  18 ;  Blake  v.  Todd,  10  New  Hampshire,  190.  A 
judgment  against  one  of  several  defendants,  does  not,  however,  ordinarily 
render  him  competent  as  a  witness  for  the  others  under  this  principle. 
For  where  the  action  is  laid  in  contract,  a  failure  to  recover  against  one 
defendant  necessarily  discharges  all.  And  whether  it  be  laid  in  tort  or 
contract,  the  jury  are  sworn  not  only  to  try  the  issue  joined  with  those 
who  have  pleaded,  but  to  assess  the  damages  against  those  who  have  suf- 
fered judgment  by  default.  The  witness  will,  therefore,  be  incompetent 
on  one,  or  both  these  grounds,  whatever  may  be  the  form  or  cause  of  action ; 
Thorpe  v.  Barber,  5  0.  B.  675 ;  Bohun  v.  Taylor,  6  Cowen,  313  ;  Ger- 
rish  V.  Cummings,  4  Cushing,  891 ;  Bull  v.  Strong,  8  Metcalf,  8  ,  Yinall 
V.  Burrill,  18  Pickering,  29 ;  Walton  v.  Tomlin,  1  Iredell,  193  ;  Turner 
V  Lazarus,  6  Alabama,  175 ;  Pillsburg  v.  Oammett,  2  New  Hampshire, 
283  ;  Kimball  v.  Lambson,  2  Vermont,  238 ;  Wolf  v.  Fink,  1  Barr,  440 ; 
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Bamsey's  Appeal,  4  Watts,  71.  And  even  where  the  former  ground  of 
inoompeteacj  is  remoyed  by  statutory,  provisions,  the  latter  will  still 
remain  and  produce  incompetency,  unless  under  peculiar  circumstances ; 
The  Essex  Bank  v.  Rix,  10  New  Hampshire,  101 ;  Bowen  v.  Noyes,  12 
id.  102 ;  Georges  v.  Sergeant,  ib.  313.  When,  however,  a  judgment  has 
been  entered  against  one  of  several  defendants,  either  in  tort  or  contract, 
which  b  absolutely  final,  and  cannot  be  varied,  either  as  to  conclusiveness 
or  amount,  by  the  result  of  the  case  as  against  those  who  go  to  trial,  he 
will  be  a  competent  witness  in  their  favour,  and  against  the  plaintiff; 
The  United  States  v.  Leffler,  11  Peters,  86 ;  Eidgway  v.  Longaker,  1 
Harris,  215 ;  Braddell  v.  NeaU,  16  Pick.  501 ;  Chiffee  v.  Jones,  10  id. 
216;  The  Essex  Bank  v.  Eiz;  Blake  v.  Ludd.  Thus  it  was  held  in 
Talmadge  v.  Burlingame,  9  Barr,  21,  and  Holt  v.  Bradley,  6  Harris,  207, 
that  when  a  judgment  is  taken  by  default  against  one  of  two  debtors, 
while  the  other  pleads  issuably,  and  goes  to  trial  on  a  defence,  which,  like 
that  of  suretyship,  is  personal  to  himself,  and  therefore  will  not  discharge 
his  oo-defendant,  the  latter  may  be  called  as  a  witness  in  his  favour.  It  is 
obvious  that  the  same  rule  will  apply  when  issue  is  joined  on  a  plea  of 
InfEUicy,  coverture,  or  bankruptcy,  or  any  other  point  which  goes  to  release 
one  party  from  the  obligation  of  the  contract  without  freeing  both;  Eohrer 
y.  Momingstar,  18  Ohio,  579 ;  although  when  the  jury  are  sworn  to  assess 
damages  against  both  defendants,  neither  can  be  competent  to  give  evi- 
dence for  the  other. 

Whatever  difference  of  opinion  may  exist,  as  to  the  right  of  a  party  to 
give  evidence  in  favour  of  the  opposite  party,  when  an  objection  is  made 
by  any  one  interested  in  the  event  of  the  suit,  it  is  well  settled  that  his 
testimony  cannot  be  compelled,  when  it  is  not  offered  voluntarily,  and  that 
his  position  on  the  record  may  be  relied  on  by  himself  as  a  privilege, 
even  when  it  cannot  be  enforced  by  others  as  a  disqualification ;  Watts  v. 
Smith,  2  Oushman,  77 ;  Johns  v.  M^Cullough,  5  Barr,  473 ;  Appleton  v. 
Boyd,  7  Mass.  131;  Low  v.  Blodgett,  1  Foster,  121.  Thus  it  was  held 
by  Lord  ELLCNBOBOirofi,  in  The  King  v.  Wobum,  10  East,  895,  that  a 
party  to  the  record  cannot  be  compelled  to  give  evidence  against  his  will, 
by  the  opposite  party,  and  this  decision  was  referred  to  by  Tindal,  in 
Worrall  v.  Jones,  as  well  settled  and  long  established  law.  The  same 
rule  was  laid  down  by  the  Supreme  Court  of  Pennsylvania,  in  Taylor  v. 
Henderson,  17  Sergeant  &  Rawle,  433,  and  held  to  justify  a  refusal  by 
one  of  several  joint  debtors,  who  had  been  joined  with  the  others  in  the 
writ,  but  not  actually  served  or  brought  into  court,  to  give  evidence  on 
behalf  of  the  plaintiff.  The  court  treated  the  witness  as  substantially, 
and  even  technically,  a  party  to  the  suit,  and  therefore  privileged  from 
being  called  as  a  witness.  And  it  is  well  settled  that  persons  may  be 
within  the  benefit  orthis  rule,  whose  names  are  not  on  the  record,  if  their 
interests  are  directly  and  immediately  involved  in  the  event  of  the  suit 
Thus  the  privilege  of  the  witness,  in  The  King  v.  Wobum,  rested  solely  on 
the  ground,  that  he  was  a  member  of  a  municipal  corporation,  against  which 
the  suit  was  brought,  and  would  be  affected  in  his  corporate,  though  not 
in  his  individual  capacity,  by  its  result.  And  it  has  been  held  in  this 
ooantry,  on  analogous  reasoning,  that  the  assignee  or  owner  of  a  note, 
who  has  indorsed  it  to  the  plaintiff  of  record  for  collection,  cannot  be 
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compelled  to  give  evidence  for  the  defendant ;  Mauran  v.  Lamb^  7  Cowen, 
174.  The  same  rale  applies  for  the  protection  of  the  assignee  of  a  chose 
in  action,  when  summoned  as  a  witness  in  a  suit  brought  in  the  name  of 
the  assignor;  Keit  v.  AUyn,  12  Vermont,  615.  The  law  was  held  ihe 
same  way  in  The  People  v.  Irving,  1  Wend.  20,  and  a  mandamus  refused 
to  enforce  the  compulsory  examination  of  a  witness  in  an  inferior  court, 
who  had  refused  to  testify,  on  the  ground  that  the  suit  was  substantially 
brought  for  his  benefit,  although  he  was  not  named  on  the  record.  It  was 
held  in  like  manner,  in  Jackson  v.  Myers,  11  Wendell,  539,  that  as  a 
landlord  is  substantially  a  party  to  an  action  of  ejectment  against  his 
tenant,  he  cannot  be  compelled  to  testify,  and  that  his  declarations  may 
consequently  be  given  in  evidence,  without  calling  him  as  a  witness. 
These  decisions  were  followed  in  Cook  v.  Spaulding,  1  Hill,  586,  and  a 
witness  excused  from  giving  evidence  for  the  defence,  in  a  suit  brought 
by  a  bank  in  which  he  was  a  stockholder. 

The  exemption  of  witnesses  from  testifying  against  their  own  interest, 
only  applies  when  they  are,  substantially  or  nominally,  parties  to  the 
suit.  In  all  other  cases,  their  testimony  belongs  to  the  public,  and  cannot 
be  withheld,  because  it  may  prove  injurious  to  themselves.  A  witness 
cannot,  therefore,  refuse  to  answer  a  question  put  to  him  in  a  suit,  on  the 
ground  that  it  will  expose  him  to  a  pecuniary  penalty,  or  a  forfeiture  of 
estate,  nor  unless  his  reply  will  involve  an  admission  of  criminal ty  and 
render  him  liable  to  a  prosecution.  The  law  was  so  held  by  a  majority  of 
the  English  judges,  in  answer  to  a  question  propounded  to  them  by  the 
House  of  Lords  during  the  impeachment  of  Lord  Melville,  and  was  sub- 
sequently laid  down  in  the  same  manner  by  the  46  Gko.  8,  ch.  27,  which 
was  merely  declaratory  of  the  common  law.  And  the  rale  thus  settled  in 
England,  is  generally  followed  in  this  country;  Bull  v.  Loveland,  10 
Pick.  9 ;  French  v.  Price,  24  Pick.  10 ;  Brooks  v.  M<Kinney,  4  Scam- 
mon,  309 ;  Taney  v.  Kemp,  4  Harris  &  Johnson,  348 ;  Lovejoy  v. 
Perham,  20  Maine,  240. 

There  are,  however,  some  oases,  in  which  it  is  difficult  to  determine, 
whether  the  interest  of  the  witness  is  such  as  to  render  him  substantially 
a  party  to  the  suit,  and  thus  excuse  him  from  testifying,  or  merely  in 
gross,  and  therefore  no  ground  of  exemption.  Thus  in  French  v. 
Price,  the  point  decided  in  Mauran  v.  Lamb,  was  determined  the  other 
way,  and  it  was  held,  that  the  payees  of  the  notes  on  which  suit  was 
brought  by  the  plaintiff  as  indorsee,  might  be  compelled  to  give  evidence 
in  favour  of  the  defendant,  although  the  indorsement  was  merely  for  the 
purpose  of  collection.  The  court  treated  the  case  as  turning  solely  on 
the  rule,  that  a  witness  cannot  refuse  to  give  evidence,  because  his  testi- 
mony may  be  injurious  to  himself,  which  they  held  to  he  applicable,  even 
when  he  is  directly  interested  in  the  event  of  the  suit.  The  case  of 
Brooks  V.  M'Kinney,  goes  still  further,  and  decides  that  when  a  judg- 
ment is  rendered  in  favour  of  one  of  several  defendants,  upon  grounds 
which  are  peculiar  and  personal  to  himself,  his  connexion  with  the  suit 
is  at  an  end,  and  he  cannot  refuse  to  give  evidence  for  the  plaintiff, 
however  much  it  may  militate  against  his  own  interest. 

The  refusal  of  the  common  law  to  permit  the  compulsory  examination 
of  the  parties  to  a  suit,  obviously  gave  rise  to  the  jurisdiction  of  equity 
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for  the  purpose  of  discoyery,  which  .W(^Uld  have  been  wholly  saperflaoas, 
if  a  plaititiff  or  defendant  could  have  tieen  brought  into  court,  and  com- 
pelled to  produce  books  and  papers  by  a  sabpToena  duces  tecum.  But  as 
either  party  may  be  compelled  to  answer  the-  Ipt^rogatories  of  the  other, 
by  a  resort  to  chancery,  it  has  been  argued,  ihai  the  rule  which  forbids 
the  attainment  of  this  object  in  the  first  instance  at  law^  is  purely  techni- 
cal, and  ought  to  be  abrogated.  There  is,  however,  a  grpat  difference 
between  the  practical  effect  of  interrogating  a  party  intk'e.{i.Q^1iof  a  trial, 
in  which  his  passions  and  interests  are  deeply  involved  ahd.exeited,  and 
propounding  the  same  questions  to  him  in  writing,  and  under  c^re^'mstan- 
oes  which  admit  of  care  and  deliberation  in  framing  his  reply.  '  Jj^'the 
former  case^  he  may  be  surprised  into  misstatement,  or  even  betrayed  i^td 
perjury,  while  in  the  latter  any  deviation  from  truth  must  be  premeditat- 
ed and  wilful.  The  humanity  and  wisdom  of  the  distinction,  which  has 
80  long  prevailed  between  the  practice  of  the  common  law,  and  of  equity, 
with  li^gard  to  the  examination  of  parties,  seems  therefore  unquestionable, 
and  it  may  be  doubted,  whether  the  evils  attendant  on  the  recent  change 
in  England  and  New  York,  by  which  this  distinction  has  been  abolished, 
will  not  more  than  counterbalance  its  advantages. 

Before  concluding  this  branch  of  the  subject,  it  is  necessary  to  notice 
an  anomalous  series  of  decisions  which,  although  now  overruled,  were  for 
a  long  time  followed  as  law  in  Pennsylvania.  The  jurisprudence  of  that 
state  embraces  the  principles  of  equity,  as  well  as  those  of  the  common 
law,  and  its  courts  enforce  equitable  rights  through  the  means  of  legal 
remedies.  Hence  when  a  chose  in  action  is  assigned,  although  the  action 
must  be  brought  in  the  name  of  the  assignor,  the  assignee  is  regarded  as 
the  real  plaintiff;  and  he  is  solely  liable  for  the  costs,  when  the  suit  has 
been  instituted  for  his  benefit,  subsequently  to  the  assignment.  This  led 
to  the  conclusion,  that  the  appearance  of  the  nominal  plaintiff  on  the  re- 
cord was  a  mere  technical  incident,  to  which  no  weight  should  be  given, 
and  that  he  should  consequently  be  regarded  as  a  stranger  to  the  action, 
and  might  be  examined  as  a  witness  for  the  assignee,  and  against  the  de- 
fendant ;  Fetterman  v.  Plummer's  Administrator,  9  Serg.  &  Rawle,  20 ; 
Martin  v.  Stille,  3  Wharton,  337. 

This  doctrine  was  pushed  to  the  extent  of  deciding,  that  even  when 
tbe  suit  was  originally  brought  for  the  benefit  of  the  plaintiff,  and  when 
he  was  therefore  incompetent,  not  only  as  a  party  to  the  record,  but  in 
consequence  of  his  interest  in  the  cause  of  action,  and  liability  for  the 
payment  of  costs ;  Ash  v.  Fatten,  3  S.  &  R.  300 ;  Clement  v.  Bixler,  3 
Watts,  248  ;  McLughan  v.  Bovard,  4  id.  308 ;  Hoak  v.  Hoak,  5  Watts, 
80 ;  Campbell  v.  Galbraith,  5  id.  442 ;  he  might  escape  from  this  posi- 
tion, and  become  competent  as  a  witness,  by  assigning  the  demand  to  a 
third  person,  and  paying  the  past  and  future  costs  of  the  suit  into  court, 
with  a  stipulation  not  to  reclaim  them,  whatever  might  be  the  final  event 
of  the  cause,  as  between  the  assignee  and  the  defendant;  Steele  v. 
Phoenix  Insurance  Co.,  3  Binney,  306;  Ash  v.  Patton,  7  S.  &  R.  124; 
Conrad  v.  Keyser,  5  id.  370 ;  Willing  v.  Peters,  12  id.  177 ;  Hart  v. 
Heilner,  3  Rawle,  407.  And  this  was  permitted,  whether  the  action  were 
in  tort  or  contract,  if  its  nature  were  such  as  to  come  within  the  pro- 
Yirions  of  the  4  Edward  3,  c.  7,  and  survive  to  the  executor;  after  the 
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death  of  the  person  in  whom  itioHgiBallj  vested;  North  v.  Tomer;  9  S. 
&R.  104.  •  ./•• 

The  necessary  effect  of  thiff,  coarse  of  decision,  was  to  enable  either  of 
the  parties  to  a  business  *^nsaction,  to  found  any  claim  upon  it  which 
he  thought  fit,  and  then 'sustain  it  by  his  own  testimony,  while  the  mouth 
of  the  other  was  ^•closed'  by  an  inflexible  rule  of  evidence,  and  he  was 
absolutely  precluded' from  making  a  reply.  That  the  facility  thus  afforded, 
for  giving  .sueh*;a 'colouring  to  any  of  the  affairs  of  life,  as  might  suit  the 
passions  oriiiterests  of  the  parties,  did  not  lead  to  more  instances  of  pre- 
meditaufd'friftud  than  can  fairly  be  charged  against  it,  must  be  received  as 
a  pi^.^  of  the  good  faith  of  the  people  into  whose  jurisprudence  it  was 
jtldiciftlly  introduced.  But  the  ill  effects  of  this  innovation  on  one  of  the 
best  established  maxims  of  jurisprudence,  in  opening  a  door  to  the  influ- 
ence of  feeling  and  passion,  if  not  of  wilful  falsehood  and  fraud,  were 
sufficiently  conspicuous  to  explain  why  the  common  law  rule,  which  pro- 
hibits the  assignment  of  choses  in  action,  and  requires  that  they  shall  be 
recovered  in  the  name  of  the  original  holder,  was  adhered  to  after  the 
policy  in  which  it  originated  ceased  to  be  applicable.  For,  by  this  means, 
silence  is  imposed  on  both  parties,  and  the  injustice  avoided  of  hearing 
one,  while  peremptorily  excluding  the  testimony  of  the  other.  Negotia- 
ble instruments  are  undoubtedly  so  far  an  exception  to  this  rule,  that  suit 
may  be  brought  by  an  indorsee,  and  the  payee  called  as  a  witness.  But 
as  the  liability  enforced  in  such  cases,  grows  out  of  a  direct  engagement 
of  the  party  charged,  and  cannot  exceed  the  sum  flxed  by  his  own  stipu- 
lation, he  has  no  right  to  complain  of  any  evidence  given  to  sustain  a 
recovery  in  favour  of  third  persons,  who  have  taken  the  instrument  on 
the  faith  of  his  signature.  This  exception,  therefore,  only  illustrates  and 
proves  the  soundness  of  the  general  rule.  The  course  of  decision  on  this 
point  in  Pennsylvania,  seems  to  have  originated  in  a  partial  and  limited 
view  of  the  principles  and  practice  of  Chancery,  and  from  forgetting  that 
if  an  assignor  may  sometimes  appear  as  a  witness  in  support  of  a  bill  in 
equity  filed  by  his  assignee,  the  oath  of  the  defendant  is  always  heard  in 
reply,  and  that  no  recovery  can  be  had  on  the  uncorroborated  testimony 
of  the  former,  in  opposition  to  the  denial  of  the  latter.  The  error  thus 
committed,  has  been  fully  acknowledged  in  the  more  recent  cases,  which 
after  limiting  and  qualifying,  finally  overruled  those  which  preceded  them 
and  reinstated  the  rule  of  the  common  law,  that  a  witness  can  never  be 
heard  for  the  purpose  of  sustaining  an  issue,  to  which  he  is  a  party  either 
as  plaintiff  or  defendant;  McClelland  v.  Mahon,  1  Barr,  864.  But  it 
has  been  thought  proper  to  give  a  brief  account  of  a  series  of  decisions, 
which  can  no  longer  be  considered  as  authorities,  in  order  to  show  the 
importance  of  a  rule  of  law,  which  is  often  treated  as  a  mere  technicality, 
and  the  difficulty  of  appreciating  the  true  value  of  the  maxims  of  juris- 
prudence, without  an  experience  of  the  evils  resulting  from  their  aban- 
donment. 

Executors  and  administrators  are  personally  liable  for  the  costs  of  every 
action  in  which  they  appear,  either  as  plaintiffs  or  defendants,  and  have, 
also,  an  interest  in  augmenting  the  fund  in  their  hands,  with  a  view  to 
an  increase  of  commissions.  And  although  judgment  is  entered,  in  the 
first  instance,  de  bonis  testatoris,for  the  amount  of  the  debt,  when  they  are 
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sued  88  defendants^  it  is,  notwithstanding,  evidence  to  charge  them  per- 
sonally, in  a  subsequent  scire  fieri  inquiry,  or  action  of  debt  suggesting  a 
devastavit.  They  are,  therefore,  ordinarily  incompetent,  not  merely  in 
consequence  of  their  position  on  the  record,  but  of  a  direct  interest  in  the 
event  of  the  suit ;  Heckert  v.  Haine,  6  Binney,  16 ',  Conrad  v.  Keyser, 
5  S.  &  R.  370;  Vansant  v.  Boileau,  1  Binney,  444  ;  Ash  v.  Fatten,  3  S.  &  R. 
300 ;  Anderson  V.  Neff,  11  id.  218 ;  Freeman  v.  Pennock,  3  Penna.  Reports 
317;  Hunt  v.  Moore,  2  Barr,  105;  Sears  v.  Dillingham,  12  Mass.  360; 
Fox  V.  Whitney,  16  Mass.  121 ;  Stein  v.  Bowman,  13  Peters,  219 ; 
Lampton  v.  Lampton,  6  Monroe,  616.  But  it  is  necessary  to  remember, 
that  although  parlies  to  the  record  will  not  be  the  less  incompetent  as 
witnesses,  because  they  are  acting  merely  as  trustees  for  others,  and 
without  any  interest  of  their  own,  there  is  no  rule  which  disqualifies  a 
trustee  who  is  not  a  party,  and  that  an  assignee,  for  the  benefit  of  credi- 
tors, may  consequently  be  examined  in  support  of  a  suit  brought  in  the 
name  of  the  assignor,  unless  he  is  in  some  way  responsible  for  the  costs 
of  the  action ;  The  Swamscott  Go.  v.  Walker,  2  Foster,  457.  The  same 
principle  authorizes  the  admission  of  executors  and  administrators,  whose 
position  is  substantially  that  of  trustees,  to  prove  the  execution  of  the  will 
or  the  competency  of  the  testator,  when  discharged  from  liability  for 
ooets  and  free  from  interest,  in  increasing  the  amount  of  their  commissions ; 
Bettison  v.  Bromley,  12  East,  250 ;  Lowe  v.  Jolliffe,  1  Blackstone,  365; 
Snyder  v.  Bull,  5  Harris  54.  And  when  proceedings  are  instituted  for 
the  determination  of  the  validity  of  a  will,  or  the  proper  distribution  of  an 
estate^  which  are  equitable  in  their  nature,  although  brought  in  a  court  of 
oommon  law,  the  court  may  strike  the  name  of  an  executor  or  trustee,  who 
has  ceased  to  be  interested,  from  the  record,  for  the  purpose  of  rendering 
his  testimony  competent  in  the  cause ;  Freeman  v.  Jennings,  7  Richardson, 
381;  King  v.  Cloud,  7  Barr,  467,  or  may  view  his  connexion  with  it 
as  purely  nominal,  and  admit  his  testimony  without  changing  the  parties 
to  the  issue ;  Snyder  v.  Bull ;  Keim  v.  Taylor^  1  Jones,  163. 

Costs. 

Parties  to  the  record  would  be  inadmissible  in  most  cases,  in  conse- 
quence of  their  liability  for  the  costs  of  the  suit,  even  if  there  were  no 
other  grounds  for  excluding  their  testimony ;  Selby  v.  Clayton,  7  Oill, 
240 ;  Hopkinson  v.  Guildhall,  19  Vermont,  538.  This  liability  necessarily 
continues  until  there  is  something  of  record  to  terminate  it,  and  hence 
one  of  several  defendants  cannot  give  evidence  for  the  rest,  even  when  no 
evidence  is  adduced  against  him,  or  when  he  is  shown  to  be  personally 
discharged,  unless  the  case  is  stopped,  and  a  verdict  taken  in  his  favour. 
(Supra.)  And  third  persons  are  in  general  liable  for  the  costs  of  a  suit, 
where  it  is  brought,  or  defended  for  their  benefit,  or  under  an  authority 
derived  trom  them,  although  their  names  may  not  appear  on  the  record 
as  plaintifis  or  defendants. 

Thus  in  The  Ontario  Bank  v.  Worthington,  12  Wend.  597,  an  indor- 
ser,  who  had  deposited  a  sufficient  sum  in  the  hands  of  the  indorsee,  to 
meet  the  note,  with  an  understanding,  that  it  should  be  returned,  in  case 
a  recovery  were  had  against  the  maker,  was  held  to  be  an  incompetent 
witness  in  a  suit  brought  in  pursuance  of  this  agreement,  not  only  on 
account  of  his  interest  in  the  cause,  but  because  he  was  substantially  a 
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party,  and  therefore  liable  for  the  costs  of  the  action.  So  in  Benjamin 
T.  Smith,  12  Wend.  406,  the  testimony  of  an  execution  creditor,  who  had 
indemnified  the  sheriff,  was  rejected  in  a  suit  subsequently  brought 
against  the  latter,  notwithstanding  a  release  of  the  bond  of  indemnity. 
It  was  held,  that  the  character  of  the  witness  as  a  party,  and  his  conse- 
quent liability  to  the  costs  of  the  action,  was  indelible,  and  beyond  the 
reach  of  a  release  or  assignment.  And  it  has  been  decided  in  like  man- 
ner, in  Pennsylvania,  that  when  a  suit  is  brought  with  the  assent,  and 
for  the  use  of  an  equitable  assignee,  the  latter  is  to  be  regarded  as  the 
real  plaintiff,  and  will  not  be  rendered  competent  by  a  subsequent  assign, 
menl  of  his  interest;  Gallagher  v.  Milligan,  3  Penna.  178;  Mackinley  v. 
McGregor,  3  Wharton,  399.  But  in  the  Orphans'  Court  v.  Woqjiburn,  7 
W.  &  S.  162,  the  re-assignment  of  a  chose  in  action,  which  had  been 
assigned  to  the  witness  after  action  brought,  was  held  to  restore  his  com? 
potency.  It  has,  notwithstanding,  been  decided  in  several  recent  cases, 
that  where  the  liability  of  a  witness  for  costs  is  founded  solely  on  the 
ground,  that  the  suit  was  brought  for  his  benefit  as  assignee  of  the  cause 
of  action,  it  may  be  removed,  and  his  competency  restored  by  a  re- 
assignment ;  Mooro  v.  Bich,  12  Vermont,  563 ;  The  Bank  of  Wood- 
stock V.  Clark,  25  id.  308 ;  Blake  v.  Buchanan,  22  id.  548.  But  this 
seems  inconsistent  not  only  with  the  decisions  in  Pennsylvania,  but  with 
the  principle  laid  down  in  The  Ontario  Bank  v.  Worthington,  and  Benja- 
min V.  Smith.  Whether  the  competency  of  a  witness  who  is  a  party  in 
interest,  though  not  of  record,  can  be  restored  by  a  release  or  assign- 
ment, seems  to  depend  on  whether  the  transfer  or  extinguishment  of  his 
interest,  puts  an  end  to  his  connexion  with  the  suit  and  consequent  liability 
for  costs,  in  case  the  side  for  which  he  is  called  to  give  evidence  should 
be  unsuccessful.  When  no  such  liability  exists,  as  when  the  action  has 
been  brought  without  his  authority,  although  under  circumstances  which 
would  make  the  recovery  enure  for  his  benefit,  he  may,  no  doubt,  remove 
all  objection  to  his  competency,  by  executing  a  release  or  assignment. 
But  one  who  has  directed  the  institution  of  a  suit,  although  in  the  name 
of  another,  cannot  get  rid  of  his  liability  for  the  costs  by  parting  with  his 
interest ;  Scott  v.  Lloyd,  12  Peters,  149 ;  Lake  v.  Auborn,  17  Wend. 
18,  or  by  anything  short  of  paying  them  into  court ;  Martin  v.  Farnum, 
4  Foster,  191,  or  receiving  such  an  indemnity  as  shall  screen  him  from  all 
risk  of  loss,  if  compelled  to  pay  them ;  Lake  v.  Auborn. 

Husband  ani)  Wife. 

As  the  law  views  husband  and  wife  as  one  person,  and  regards  their  in- 
terests as  being  essentially  the  same,  neither  of  them  can  give  evidence 
for  or  against  the  other;  Davis  v.  Dinwoody,  4  Term,  678  ;  Mayrant  v. 
Guignard,  3  Strobhart,  Eq.  112 ;  Footman  v.  Pendergrass,  2  id.  317. 
Hence,  a  wife  cannot  be  called  as  a  witness  in  a  cause  to  which  her  hus- 
band is  a  party  in  interest  or  of  record ;  Manchester  v.  Manchester,  24 
Vermont,  649 ;  Edwards  v.  Pitts,  3  Strobhart,  40,  while  his  testimony  is 
equally  inadmissible  for  or  against  his  wife,  in  any  matter  in  which  she  is 
interested ;  Hasbrouck  v.  Yandervoort,  4  Sandford,  596 ;  Bradford  v. 
Williams,  2  Maryland,  Ch.  1 ;  Williamson  v.  Morton,  ib.  94 ;  Bobbins 
V.  Abrahams,  1  Halstead,  465 ;  Wier  v.  Buford,  8  Alabama,  134 ;  the 
only  exception  being  where  injury  or  violence  has  been  attempted  or  done 
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by  one,  to  the  person  of  the  other;  The  People  v.  Carpenter,  9  Barbour, 
580. 

In  some  of  the  cases,  the  rule  has  been  treated  as  dependent  on 
interest,  and  it  has  been  held  that  the  husband  may  be  called  to  sustain 
a  suit  brought  by  the  trustee  of  his  wife,  for  the  recovery  of  property 
settled  to  her  separate  use,  because  his  interest,  if  any,  is  too  remote  and 
contingent  to  affect  his  competency;  Richardson  ▼.  Learned,  10  Pick. 
261 ;  Dyer  v.  Homer,  22  Pick.  253. 

But  the  point  has  been  decided  the  other  way  in  a  number  of  instances, 
which  seem  to  establish  that  the  true  reason  of  the  incompetency  of  hus- 
band and  wife  to  give  evidence  for  or  against  each  other,  is  to  be  sought 
in  the  danger  of  impairing  the  harmony  which  should  subsist  between 
them,  and  that  a  husband  is  consequently  incompetent  in  any  matter 
which  affects  his  wife's  interest,  although  without  any  interest  of  his 
own ;  Snyder's  Lessee  v.  Snyder,  6  Binney,  483 ;  Burrell  v.  Bull,  3 
Sandford,  Ch.  15  ;  Hosack  v.  Rogers,  8  Page,  232 ;  Davis  v.  Dinwoody, 
4  Term,  678 ;  Hasbrouck  v.  Yandervoort,  4  Sandford,  596 ;  Hall  v. 
Dargan,  4  Alabama,  696 ;  Williamson  v.  Morton,  2  Maryland,  Ch.  94. 
And  the  same  rule  applies  for  the  exclusion  of  the  testimony  of  the  wife, 
in  cases  where  her  husband  is  interested,  whether  she  be  or  not ;  Edwards 
▼.  Pitts,  3  Strobhart,  140 ;  Abbott  v.  Clark,  19  Vermont,  444. 

A  remote  or  uncertain  interest  will  not  disqualify  either  husband  or 
wife ;  Seigling  v.  Main,  1  M<MulIan,  252 ;  Abercrombie  v.  Hickman, 
8  A.  &  E.,  683 ;  but  if  either  be  incompetent,  the  disqualification  will 
extend  to  both.  The  restriction  will  be  enforced  even  after  the  dissolution 
of  the  marriage  contract,  by  death  or  divorce,  so  far  as  it  regards  all 
matters  which  came  to  the  knowledge  of  the  parties  during  its  continu- 
ance, through  the  confidential  relation  in  which  they  stood  to  each  other ; 
Babcock  v.  Booth,  2  Hill,  183 ;  Cook  v.  Orange,  18  Ohio,  526;  Wells  v. 
Tucker,  3  Binney,  866 ;  Cornell  v.  Yanartsdalen,  4  Barr,  374 ;  Barnes  v. 
Gamack,  1  Barbour,  392;  although  either  husband  or  wife  may  be 
called  after  the  marriage  is  at  an  end,  to  prove  a  fact  learned  from  ex- 
traneous sources  while  it  lasted ;  Pike  v.  Hayes,  14  New  Hampshire, 
19;  Claskill  v.  King,  12  Iredell,  211;  Wells  v.  Tucker,  3  Binney,  366; 
and  a  wife,  who  has  been  divorced  for  adultery,  is  competent  to  prove  the 
crime  in  an  action  brought  by  the  husband  for  damages,  against  the  adulterer ; 
Dickerman  v.  Graves,  6  Cushing,  308 ;  Batcliffe  v.  Wales,  1  Hill,  63. 

As  the  refusal  of  the  law  to  permit  husband  and  wiife  to  appear  as 
witnesses,  is  founded  on  the  trust  and  confidence  implied  in  th^  matrimo- 
nial relation,  and  not  on  interest,  it  may  continue  to  subsist  after  interest 
has  ceased  to  be  a  ground  of  incompetency ;  and  it  has  consequently  been 
decided,  that  the  passage  of  an  act,  which  removes  all  objections  to  com- 
petency on  the  ground  of  interest,  and  renders  the  parties  to  a  cause, 
competent  or  compellable  to  give  evidence  for  or  against  each  other,  will 
not  render  the  testimony  of  a  wife  admissible  in  any  suit  in  which  her 
husband  is  interested,  although  she  may  be  associated  with  him  on  the 
record,  and  consequently  within  the  letter  of  the  enactment ;  Manchester 
▼.  Manchester,  24  Vermont,  649;  Hasbrouck  v.  Yandervoort;  Pillow  v. 
Bushnell,  5  Barbouri  156 ;  Erwin  v.  Smaller^  2  Sandford,  340 ;  Barbat 
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V.  Allen,  7  Exchequer,  608,  Stapleton  v.  Groflb,  10  English  Law  & 
Equity,  455 }  Alcock  y.  Alcook,  12  id.  354.  It  was  held,  notwithstand- 
ing, in  Merriam  y.  The  Hartford  and  New  Hayen  Rail  Boad,  20  Conn. 
354,  that  a  statute  which  restores  the  competency  of  parties  to  the  record, 
will  render  the  testimony  of  a  wife  admissible  for  her  husband,  in  a  suit 
in  which  she  is  associated  as  a  plaintiff,  whateyer  the  rule  may  be  when 
she  is  caUed  against  him.  But,  although  this  decision  is  in  some  mea- 
sure supported  by  others,  in  which  it  has  been  held,  that  when  necessity 
renders  the  testimony  of  the  husband  admissible  in  his  own  fayour,  it  will 
also  remoye  all  objections  to  the  competency  of  his  wife;  M<G-ill  y. 
Bowand,  3  Barr,  451;  Littlefield  y.  Bice,  10  Metoalf,  287;  it  would 
seem  questionable  both  on  authority  and  principle.  The  incompetency 
of  the  parties  to  the  marriage  contract,  to  appear  as  witnesses  for  or 
against  each  other,  is  founded  on  the  relation  between  themselyes,  and 
cannot  be  obyiated  by  any  statute  which  refers  solely  to  the  relation  in 
which  they  stand  to  others.  And  it  would  seem  evident  that  if  a  wife 
cannot  safely  be  required  to  giye  eyidence  against  her  husband,  she  ought 
not  to  be  permitted  to  testify  in  his  fayour,  which  necessarily  inyolyes  the 
risk  of  her  being  compelled  to  make  statements  calculated  to  prejudice 
his  interest,  and  may  thus  lead  to  mutual  disputes  and  recrimination. 

Immediate  interest  in  eybnt  of  suit. 

A  witness,  who  has  a  legal,  or  beneficial,  interest  in  the  subject-matter, 
for  the  reooyery  of  which  the  suit  is  brought,  or  who  will  gain,  or  lose  by 
the  eyent  of  the  cause,  is  necessarily  incompetent  to  giye  eyidence  in  fayour 
of  that  side  of  the  issue  on  which  his  interest  lies;  Athey  y.  M 'Henry,  6 
B.  Monroe,  50 ;  Jacks  y.  Nichols,  3  Sandford's  Oh.  313 ;  Stebbins  y. 
Sackett,  5  Conn.  258 ;  Bean  y.  Piersall,  12  Alabama,  593  ;  Thomas  y. 
Brady,  10  Barr,  167 ;  Wilkinson  y.  The  Turnpike  Co.,  6  id.  398 ;  Jones 
y.  Shawhan,  4  W.  &  S.  257;  Kuester  y.  Keck,  8  id.  16.  Where  an  agent 
brings  suit  for  money  belonging  to  his  principal,  or  a  tenant  for  land  held 
under  a  demise,  the  landlord  in  the  one  case,  Wilson  y.  Douglass,  2  Strob- 
hart,  97,  and  the  principal  in  the  other,  Wallace  y.  Peck,  12  Alabama, 
768,  are  directly  interested  in  the  eyent  of  the  action,  and  consequently 
incapacitated  from  appearing  as  witnesses  in  their  own  behalf.  The  same 
principle  applies,  where  a  yendee  is  called  to  giye  eyidence  in  an  eject- 
ment, brought  for  the  land  by  the  yendor ;  Carter  y.  Mundy,  12  Alabama^ 
132,  as  well  as  in  eyery  other  case,  where  a  recoyery  in  the  suit  will,  in 
effect,  be  a  recoyery  to  the  use  of  the  witness ;  Smith  y.  Keeler,  19  Ver- 
mont, 57 ;  Lloyd  y.  Goodwin,  12  S.  &  M.  223.  The  members  of  a  cor- 
poration are  consequently,  prima  facie,  disqualified  as  witnesses,  in  any 
suit  in  which  the  corporation  appears  as  plaintiff  or  defendant ;  Watson  y. 
The  Lisbon  Bridge,  2  Shepley,  201 ;  The  Bank  of  Oldtown  y.  Houlton, 
8  id.  501 ;  Porter  y.  The  Bank  of  Butland,  19  Vermont,  410  ;  Moore  y. 
Griffen,  9  Shapley,  856 ;  The  Ameriscoggin  Bridge  y.  Bragg,  1 1  New  Hamp. 
shire,  102 ;  Bouth  y.  The  Agricultural  Bank,  12  S.  &  M.  161 ;  Bristol  y. 
Slade,  23  Pickering,  160  ;  Bespublica  y.  Bichards,  1  Yeates,  480  ;  Grey- 
ble  y.  The  York  Turnpike  Co.,  10  Sergeant  &  Rawle,  269 ;  The  Bank  y, 
Wykoff,  4  Dallas,  151 ;  The  Monongahela  Bank  y.  Porter,  2  Watts,  141 ; 
Crozer  y.  Leland,  4  Wharton,  12 ;  unless  in  those  cases  where  the  publio 
or  charitable  nature  of  the  corporation,  raises  a  presumption,  that  its 
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members  have  no  personal  interest  in  the  event  of  the  action  ;  The  Me- 
thodist Ghnrch  y.  Wood,  6  Hammond,  283;  Miller  v.  The  Mariners' 
Gharch,  7  Greenleaf,  311 ;  Neason  y.  Thatcher,  7  Massachusetts,  398  ; 
Canning  y.  Pinkham,  1  New  Hampshire,  353 ;  Schenk  v.  Gorshen,  Goze, 
189 ;  Orange  y.  Springfield,  1  South.  188 ;  Boll  y.  Maxwell,  2  ib.  493  ; 
Jackson  y.  Hillsboft>ugh,  1  Dey.  &  Bat.  177;  Maysville  y.  Shultz,  3 
Dana,  10 ;  Gonnectiout  y.  Bradish,  14  Massachusetts,  296 ;  Dayies  y. 
Morris,  5  Harris,  205. 

One  corporator  is,  also,  incompetent  as  a  witness  for  another,  notwith- 
standing the  public  nature  of  the  body  corporate,  wheneyer  the  point  in 
oontroyersy  is  the  right  of  the  indiyidual  corporators  as  such ;  Lufkin  y. 
Haskell,  3  Pick.  356;  Odiome  y.  Wade,  8  id.  518.  The  same  principle 
applies  where  a  right  of  way,  or  fishery,  is  claimed  as  belonging  to  the  in- 
habitants of  a  particular  place,  or  tract  of  country,  and  all  will  be  in- 
competent in  any  suit  brought  by,  or  against  one  of  their  number,  in 
which  the  right  is  put  in  issue ;  Jackson  y.  Fortune,  2  Johnson,  110 ; 
Gould  y.  James,  6  Gowen,  369. 

A  residuary  legatee,  under  a  will,  or  a  distributee,  entitled  to  a  share 
in  the  goods  or  money  of  an  intestate,  is  directly  interested  in  the  eyent 
of  eyery  action  brought  by,  or  against  the  executor  or  administrator, 
which  may  increase  or  diminish  the  amount  of  the  fund  to  be  distributed. 
Persons  thus  situated,  consequently  come  under  the  operation  of  the  gene- 
ral principle  aboye  stated,  and  are  disqualified  from  appearing  as  wit- 
nesses on  behalf  of  the  estate ;  Gampbell  y.  Tousey,  7  Gowen,  65 ; 
Kimball  y.  Kimball,  3  Bawle,  470 ;  Dimond  y.  McDowell,  7  Watts,  510 ; 
Hoak  y.  Hoak,  5  Watts,  83 ;  White  y.  Derby,  1  Massachusetts,  239  ; 
Austin  y.  Bradley,  2  Day,  466;  Denny  y.  Booker,  2  Bibb,  427;  Lamp- 
ton  y.  Lampton's  Ex'ors,  6  Monroe,  620 ;  Gaperton  y.  Gallison,  1  J.  J. 
Marshall,  396 ;  Brown's  Ex'ors  y.  Durbin's  Adm'r,  5  id.  170,  174  ;  Botts 
Y.  Fitzpatrick,  5  B.  Monroe,  397 ;  La  Rue  y.  Boughaner,  1  Southard, 
104 ;  Reynold's  Adm'r  y.  Steyenson's  Adm'r,  11  Leigh,  369 ;  Parrish  y. 
Parrish,  id.  626;  Spann  y.  Ballard,  Rice,  441 ;  Gox  y.  Wikon,  2  Iredell, 
234 ;  Moffit  y.  Lane,  id.  254 ;  Jones  y.  Scott,  2  Judges'  Alabama,  58, 
62 ;  Garter  y.  G-rayes,  6  Howard's  Mississippi,  9,  SO  ;  Dillard  y.  Wright, 
11  S.  &  M.  465;  Fagin  y.  Gooley,  17  Ohio,  44.  A  son  is,  therefore,  in- 
competent as  a  witness  in  a  suit  brought  by,  or  against  a  father,  as  soon 
as  the  death  of  the  latter  is  ascertained  and  communicated  to  the  court, 
although  not  suggested  or  entered  of  record,  in  such  a  form  as  to  abate 
the  action,  because  all  that  is  necessary  to  exclude  a  witness,  is  the  pro- 
duction of  sufficient  eyidence  to  satisfy  the  conscience  of  the  court,  that 
he  has  a  direct  interest  in  the  subject-matter  in  litigation  ;  Bird  y.  Wark, 
8  Wend.  543 ;  Gilbert  y.  Bradford,  15  Alabama,  769 ;  M'Guire  y.  Shelby, 
20  id.  456;  Smith  y.  Morgan,  8  Oill,  133.  It  was  held  in  like  manner 
in  Yardley  y.  Arnold,  10  M.  &  W.  141,  that  a  widow  was  incompetent  as 
a  witness  for  the  defendant,  in  a  suit  brought  to  charge  him  as  executor 
de  son  tort  of  her  deceased  husband,  eyen  for  the  purpose  of  preying  that 
the  goods  which  were  alleged  to  haye  been  wron^ully  conyerted  by  the 
defendant  to  his  own  use,  had  been  conyeyed  to  him  by  the  husband  be- 
fore his  death.  It  was  said  by  the  court,  that  the  effect  of  a  recoyery  in 
the  suit,  would  be  to  appropriate  the  goods  to  the  payment  of  the  debt  of 
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the  plaintiff,  and  thus  preclade  the  witness  from  asserting  her  olaim  nnder 
the  statute  of  distributions;  which  she  might  otherwise  enforoe,  notwith- 
standing her  testimony  as  to  the  conveyanoe.  But  where  the  only  plea 
filed,  is  plene  administravit,  a  distributee  will  be  competent  in  favour  of 
the  executori  because  the  event  of  the  issue  cannot  affect  the  amount  of 
the  judgment,  nor  prevent  it  from  being  a  charge  on  ^e  estate  in  which 
the  witness  is  interested ;  Yultee  v.  Rayner,  2  Hall,  376. 

The  incompetency  of  the  witness  in  these  cases,  as  in  most  others  of 
the  same  nature,  may  be  removed  by  a  release  or  assignment  of  the  inte- 
rest out  of  which  it  grows.  Thus  where  a  suit  is  brought  by,  or  against  an 
executor  or  administrator,  a  release,  or  assignment,  by  a  distributee  or  resi- 
duary legatee,  of  all  right  in  the  estate,  will  render  him  indifferent  between 
the  parties  to  the  action,  and  thus  restore  his  competency ;  Reed  v.  Gil- 
bert, 32  Maine,  519 ;  Carter  v.  Trueman,  7  Barr,  315 ;  Mcllroy  v.  Mcllroy, 
1  Rawle,  434  ;  Janey  v.  Blake,  8  Leigh,  88 ;  Hill  v.  Alexander,  9  Ala- 
bama, 219 ;  Dent  v.  Portwood,  17  id.  242 ;  Herndon  v.  Givins,  19  id. 
313.  But  a  release  of  all  right  in  the  demand  in  suit,  on  the  part  of  the 
witness,  will  not  be  sufficient ;  Abercrombie  v.  Hall,  9  Alabama,  657  ; 
Baxter  v.  Buck,  10  Vermont,  548 ;  unless  accompanied  by  a  release  of 
all  claim  to  reimbursement  for  the  costs  or  expenses  of  the  suit  on  that  of 
the  administrator,  or  such  other  acts  or  agreements  as  shall  prevent  them 
from  becoming  a  charge  on  the  estate,  and  thereby  diminishing  the  shares 
of  the  heirs  or  distributees ;  Boynton  v.  Turner,  13  Massachusetts,  391 ; 
Ford  V.  Ford,  17  Pickering,  421 ;  Cox  v.  Wilson,  2  Iredell,  234  -,  when 
it  will  have  the  same  effect  in  restoring  the  competency  of  the  witness, 
as  an  absolute  relinquishment  of  all  right  in  the  estate,  Dunham  v.  Branch| 
5  Cushing,  558. 

In  this  as  in  all  other  cases,  the  interest  of  the  witness  in  the  suit  must 
be  legally  certain,  in  order  to  produce  disqualification,  for  if  it  be  merely 
possible  or  probable,  but  not  certain,  his  competency  will  not  be  affected. 
Thus,  a  specific  or  pecuniary  legatee,  who  has  no  interest  in  the  residue ; 
Gebhart  v.  Shindle,  15  S.  &  R.  239 ;  or  a  creditor  of  the  estate,  is  prima 
facie  competent  in  any  suit,  brought  by  or  against  the  executor  or 
administrator ;  Boyer  v.  Kendall,  14  Sergeant  &  Rawle,  178 ;  Youst  v. 
Martin^  3  id.  423;  Higgins  v.  Morrison's  Ex'ors,  4  Dana,  100,  106;  Ni- 
cholson V.  Frazier,  4  Harrington,  206 ;  Gist  v.  Rodgers,  Rice,  80 ;  Leary 
V.  Littlejohn,  1  Murphy,  406;  Haseltine  v.  Madden,  7  Richardson,  16. 
A  probability  that  if  a  verdict  be  rendered  againsc  the  estate,  the  as- 
sets will  not  be  sufficient  to  pay  the  legacy  or  discharge  the  debt,  is  not 
a  certainty,  and  the  competency  of  a  witness  is  always  presumed,  unless 
his  interest  is  legally  certain.  Thus,  in  Youst  v.  Martin,  a  judgment 
creditor  was  heard  as  a  witness  in  an  action  of  ejectment,  brought  by  the 
heirs  of  the  debtor,  although  the  judgment  would  become  a  lien  on  the 
land  in  the  event  of  a  recovery ;  and  in  Boyer  v.  Kendall,  a  creditor  of 
the  estate  was  admitted  in  a  suit  brought  by  the  administrator,  although 
he  stated  on  the  voir  dire,  that  the  assets  would  be  insufficient  to  meet  his 
demand,  unless  the  suit  were  successful.  The  same  ground  was  taken  in 
Nowell  V.  Davies,  5  B.  &  Ad.  368 ;  and  an  annuitant  under  a  will  held 
a  competent  witness  for  the  defence,  in  a  suit  brought  agunst  the  execu- 
tor for  a  debt  alleged  to  have  been  due  by  the  testator.     This  decisioa 
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was,  notwitbstanding,  questioned  in  Barghart  y.  Hall,  4  M.  &  W.  727^ 
and  Yardley  v.  Arnold,  10  id.  145.  And  in  Bloor  v.  Davies,  7  M.  &  W. 
235,  the  legatee  of  an  annuity  charged  upon  land,  offered  for  the  de- 
fendant, in  an  action  against  the  devisee  of  the  land,  on  a  bond  executed 
-by  the  testator,  was  rejected  as  incompetent.  On  a  subsequent  motion 
for  a  new  trial  in  the  Exchequer,  Parke,  Baron,  denied  the  authority  of 
Nowell  y.  Davies,  and  contended  that  a  legatee  was  necessarily  incompe- 
tent for  the  defence  in  a  suit  brought  against  the  executor,  because  the 
latter  might  give  the  judgment  in  evidence,  in  any  subsequent  proceeding 
for  the  legacy,  to  prove  the  existence  of  the  debt,  and  a  full  administra- 
tion of  the  assets.  But  the  motion  for  a  new  trial  was  overruled,  and 
the  case  decided  on  the  special  ground,  that  as  the  suit  was  brought  to 
subject  the  land  on  which  the  legacy  was  charged,  to  execution  for  the 
debt,  the  legatee  had  a  direct  interest  in  the  result,  and  was  necessarily 
incompetent.  On  the  other  hand  a  strong  opinion  was  expressed  in  Hasel- 
tine  V.  Madden,  7  Bichardson,  16,  that  a  creditor  of  an  insolvent  estate,  is 
a  competent  witness  in  a  suit  brought  by  the  administrator,  because  his 
interest  in  increasing  the  fund  for  the  payment  of  the  debt,  although 
highly  probable,  is  not  absolutely  certain. 

The  position  taken  by  Parke,  B.,  in  Bloor  v.  Davies,  is  sustained  by 
the  case  of  Temple's  Ex'ors  v.  Ellett's  Ex'ors,  2  Munford,  452,  Strong's 
ex' GTS  V.  Finch,  1  Minor,  256 ;  and  Robertson  v.  Allen,  16  Alabama, 
106.     And  whatever  may  be  the  true  rule  on  this  point,  when  the  estate 
of  the  decedent  is  shown  to  be  adequate  to  the  payment  of  all  the  charges 
upon  it,  or  when  no  proof  is  given,  as  to  whether  it  is  adequate  or  not, 
there  is  little  doubt  that  when  it  is  manifestly  or  admittedly  inadequate, 
as  in  cases  of  bankruptcy  or  insolvency,  legatees  and  creditors  are  incom- 
petent as  witnesses,  in  any  proceeding  which  tends  directly  to  increase  or 
diminish  the  amount  of  the  assets ;  Flinn  v.  Chase,  4  Denio,  85 ;  Boyer 
▼.  Kendall,  14  S.  &  R.  178.     It  is,  however,  always  somewhat  difficult 
to  apply  this  rule  in  practice,  or  to  determine  what  shall  be  sufficient 
proof  of  the  solvency  or  the  insolvency  of  an  estate,  which  is  undergoing 
the  process  of  administration.    The  question  is  one  which  may  depend  on 
a  variety  of  contingencies,  and  is  often  insusceptible  of  an  exact  deter- 
mination.    The  executor  or  administrator,  who  may  be  presumed  to  know 
more  of  the  condition  of  the  estate  than  any  other  person,  is  ordinarily 
inadmissible  as  a  witness,  in  consequence  of  his  position  as  a  party  to  the 
suit.     And  it  was,  consequently,  held,  in  Boyer  v.  Martin,  that  unless 
proof  is  given  of  actual  bankruptcy  or  insolvency,  the  question  must  be 
regarded  as  one  of  credibility  rather  than  competency,  and  the  testimony 
of  the  witness  admitted  by  the  court,  and  left  to  the  judgment  of  the 
jniy.     It  would  seem,  however,  that  if  a  legatee  or  distributee,  who  is 
called  as  a  witness  on  behalf  of  an  executor,  state  on  the  voir  dire,  that  if 
the  event  of  the  suit  be  adverse,  the  estate  will  be  insolvent,  and  the 
assets  insufficient  to  pay  the.  legacy  or  debt,  he  must  be  regarded  as  prima 
facie  interested  in  preventing  such  a  result,  and  procuring  a  judgment 
the  other  way;  Seitzinger  v.  Ridgway,  4  W.  &  S.  491.     But  the  party 
who  calls  the  witness  may  still  be  entitled  to  prove  that  he  is  mistaken, 
and  that  the  assets  will  be  adequate  to  the  payment  of  his  demand,  what- 
ever may  be  the  event  of  the  action.  ^ 
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The  prinoiple  which  renders  a  creditor  or  legatee  incompetent,  when 
the  payment  of  the  debt  or  legacy  depends  on  the  event  of  the  snit  in 
which  he  is  called,  is  equally  applicable,  when  the  question  arises  on  the 
distribution  of  a  fund  wholly  inter  vivos ;  Seitzinger  v.  Kidgway ;  Stone 
V.  Stone,  1  Alabama,  582.  Thus,  in  Corps  v.  Robinson,  2  W.  C.  G.  R. 
889,  one  creditor  of  an  insolvent  estate,  was  rejected  as  a  witness  for 
another,  in  a  suit  brought  by  the  latter  against  a  dormant  partner  of  the 
insolvent,  on  the  ground  that  the  effect  of  a  recovery  would  be  to  throw 
the  demand  in  suit  upon  the  defendant,  and  thus  exonerate  the  fund  on 
which  the  witness  relied  for  payment.  A  similar  decision  was  made  in 
Carpenter  v.  Creal,  6  Hill,  556,  but  the  point  was  held  the  other  way  in 
Haseltine  v.  Madden,  7  Richardson,  16.  W^en,  however,  the  witness  is 
a  preferred  creditor,  and  the  fund  is  unquestionably  sufficient  for  the  pay- 
ment of  his  debt,  he  will  be  competent  as  a  witness,  whatever  may  be  the 
effect  of  the  suit  on  other  creditors  who  have  no  claim  to  priority ;  Duel 
V.  Fisher,  4  Denio,  515. 

When  the  event  of  the  suit  will  tend  to  create  or  increase  a  fund  for 
the  payment  of  a  debt,  the  testimony  of  the  debtor  is  equally  inadmissible 
with  that  of  the  creditor,  the  interest  of  both  being  equally  direct  and 
manifest ;  Richardson  v.  Bartley,  2  B.  Monroe,  828 ;  Hodge  v.  Thomp- 
son, 9  Alabama,  181 ;  Jackson  v.  Peck,  4  Wend.  800 ;  Lizardi  v.  Cohen, 
8  Oill,  480 }  Jones  v.  Patterson,  1  W.  &  S.  821.  A  defendant  in  an 
execution  or  attachment,  consequently  cannot  be  called  to  prove  that  pro- 
perty seized  or  levied  on  by  the  sheriff  under  the  writ,  b  his  own,  in  any 
case,  when  a  verdict  for  the  party  by  whom  he  is  called,  will  tend  to  dia- 
charge  the  debt  for  which  the  execution  was  issued ;  Quinn  v.  Rippey,  4 
Iredell,  181 ;  Taylor  v.  Paullin,  11  Alabama,  512 ;  Pratt  v.  Stephenson, 
16  Pick.  825;  George  v.  Kimball,  24  Pick.  242.  Thus,  in  Oeorge  v. 
Eamball,  where  an  action  of  replevin  was  brought  against  the  sheriff,  for 
goods  which  he  had  seized  as  the  property  of  the  witness,  the  latter  was 
held  incompetent  to  prove  that  they  belonged  to  him,  and  not  to  the 
plaintiff.  When,  however,  the  goods  have  actually  been  sold  under  an 
execution,  as  the  property  of  the  defendant,  his  interest  in  proving  that 
they  are  so  in  fact,  is  necessarily  at  an  end,  and  he  may  even  be  interested 
the  other  way,  and  in  disproving  the  title  of  the  purchaser ;  Keymborg 
V.  Burbridge,  1  Jones,  585.  In  White  v.  Cole,  24  Wend.  117,  the  mort- 
gagor of  a  vessel  was  held  to  be  incompetent  to  support  the  mortgage, 
against  a  purchaser  under  a  subsequent  execution,  who  impeached  it  as 
fraudulent,  on  the  ground  that,  while  he  had  no  interest  in  sustaining  the 
title  of  the  purchaser,  he  was  undoubtedly  interested  to  render  the  mort- 
gage effectual  for  the  payment  of  the  debt,  on  account  of  which  it  was 
given.  A  similar  point  was  decided  in  Keymborg  v.  Burbridge,  where  a 
debtor  was  held  incompetent  to  show  that  goods  which  had  been  sold  as 
his,  under  an  execution,  were  the  property  of  the  plaintiff,  who  had 
entrusted  them  to  him  for  pale  on  commission,  and  now  brought  trover 
against  the  purchaser  under  the  execution. 

It  has  been  held,  in  like  manner,  that  a  mortgagor  is  an  incompeten 
witness  for  the  mortgagee,  in  a  suit  brought  by  the  latter  against  a  purcha- 
ser who  has  bought  the  land  subject  to  the  mortgage,  because  he  will  be 
entitled  to  substitution  on  the  judgment,  in  case  he  is  subsequently  com- 
pelled to  make  payment  on  the  bond ;  Hansell  v.  Lutz,  8  Harris,  284. 
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Wben,  moreover,  the  dispute  is  as  to  which  of  two  creditors  has  a  better 
right  to  the  property  of  a  debtor,  he  necessarily  stands  indifferent  between 
them  in  point  of  interest,  and  his  testimony  will  consequently  be  admis- 
sible for  either ;  Page  v.  Weeks,  13  Mass.  199 ;  Eice  t.  Austen,  17  id. 
197;  Prince  v.  Shephard,  9  Pick.  176;  Grove  v.  Brien,  8  Howard,  429; 
The  Ohio  Life  Ins.  Co.  v.  Ross,  5  Maryland,  Oh.  25. 

The  interest  of  a  debtor  to  subject  land  or  other  property  which  he  has 
eold,  to  an  execution  for  the  debt,  is  counterbalanced  in  some  cases  by  an 
express  or  implied  liability  to  the  vendee,  and  therefore  constitutes  no 
sufficient  ground  for  excluding  his  testimony.  But  this  reason  ceases  to 
be  applicable,  when  the  sale  is  the  result  of  a  fraudulent  combination 
between  the  vendor  and  vendee,  because  the  vendee  cannot  claim  contri- 
bution for  a  loss  which  results  from  a  fraud  in  which  he  is  a  partaker,  and 
the  interest  of  the  vendor  consequently  preponderates  in  favour  of  the 
success  of  the  creditor ;  Seymour  v.  Black,  4  Vermont,  168 ;  Warner  v. 
Percy,  22  id.  156. 

Aa  interest  of  the  same  nature  with  that  just  considered,  arises  where 
ft  chose  in  action  is  assigned  as  security  for  the  payment  of  a  debt,  which 
makes  it  the  interest  of  the  debtor  to  sustain  any  subsequent  action 
brought  by  the  assignee  under  the  assignment,  because  the  amount  re- 
covered will  go  directly  towards  discharging  the  debt;  Artcher  v.  Zeh,  5 
Hill,  200.  Thus,  when  a  note  is  transferred  by  one  partner  to  secure 
the  payment  of  a  partnership  debt,  the  other  partner  will  be  an  incompe- 
tent witness,  in  a  suit  brought  on  the  note  for  the  use  of  the  assignee; 
Martin  v.  Jones,  6  Barr,  82. 

The  interest  of  a  partner,  in  suits  brought  by  or  against  members  of 
the  firm,  for  debts  due  to  or  from  the  partnership,  depends  on  considera- 
tions which  are  somewhat  peculiar.  When  a  suit  is  brought  by  one  of 
several  partners  for  the  recovery  of  a  fund  or  other  property,  which,  if  re- 
covered, will  be  partnership  assets,  the  others  have  necessarily  a  direct 
interest  in  the  event  of  the  suit,  which  will  disqualify  them  from  appear- 
ing as  witnesses  to  sustain  it.  This  objection  may  be  removed  by  a 
release  from  the  witness  to  the  plaintiff;  Willing  v.  Oonsequa,  1  Peters, 
0.  C.  R.  305;  Gurcier  v.  Pennock,  14  S.  &  R.  54 ;  and  a  release  of  lia- 
bility for  the  costs  of  the  action  from  the  plaintiff,  to  the  witness ;  Moore 
v.  Rich,  12  Yermont,  563 ;  Blake  v.  Buchanan,  22  Vermont,  548,  but 
he  may  still  be  interested  in  promoting  a  recovery,  with  a  view  to  aug- 
menting the  amount  of  the  partnership  assets,  and  thus  adding  to  the 
barrier  which  protects  him  from  liability  for  the  partnership  debts. 
Under  ordinary  circumstances,  however,  this  interest  is  too  remote  to 
produce  disqualification ;  for  the  law  presumes,  in  the  absence  of  contrary 
evidence,  that  every  man  has  the  means  and  disposition  to  pay  his  just 
debts ;  Gurcier  v.  Pennock,  Willing  v.  Gonsequa.  But  when  the  part- 
nership is  insolvent,  the  partners  necessarily  have  a  direct  and  immediate 
interest,  in  augmenting  the  amount  of  the  assets  applicable  to  the  pay- 
ment of  the  joint  debts,  which  grows  out  of  a  liability  to  third  persons, 
and  cannot  be  removed  by  a  release  between  themselves.  It  was  conse- 
quently decided  in  Gummings  v.  Fullam,  13  Yermont,  441,  that  where 
two  partners  had  made  an  assignment  of  all  their  joint  and  separate  pro- 
perty in  trust,  for  the  payment  of  the  partnership  and  other  debts,  they 
had  an  interest  in  increasing  the  amount  of  the  fund,  which  was  beyond 
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the  reach  of  any  release  executed  hj  them^  and  incapacitated  them  from 
giving  testimony  on  behalf  of  the  assignee. 

The  interest  of  one  partner  in  the  result  of  a  suit  brought  against 
another,  for  the  purpose  of  recoTering  a  debt  due  by  the  partnership, 
necessarily  depends  upon  the  results  which  will  follow,  in  case  the  suit 
goes  on  to  judgment  and  execution.  It  is  held  in  Pennsylvania,  that 
an  execution  issued  on  a  judgment  obtained  for  a  partnership  debt,  binds 
all  the  property  of  the  firm,  whether  the  suit  has  been  brought  against 
one  or  all  the  partners.  It  necessarily  follows  under  this  view  of  tl^ 
law,  that  a  partner  not  sued,  is  incompetent  as  a  witness  for  those  who 
are,  not  only  because  he  is  liable  to  them  for  contribution,  but  because 
the  judgment  will  bind  his  interest  in  the  parnership  assets  as  well  as 
theirs.  A  release  of  his  interest  in  the  property  of  the  firm,  is  therefore 
necessary  to  restore  his  competency,  as  well  as  a  release  of  their  right  to 
contribution ;  Garter  v.  Connell,  1  Wharton,  898 ;  Wood  v.  Gonnell,  2 
Wharton,  662;  Black  v.  Marvin,  2Tennsylvania,  138 ;  M'Coyy.  Lightner, 
2  Watts,  351.  The  law  is  held  the  same  way  in  some  of  the  other  states 
of  the  Union ;  Cline  v.  Little,  6  Blackford,  486 ;  Scott  y.  Wadkins,  2 
Smedes  &  Marshall,  265.  In  New  York,  on  the  other  hand,  a  judgment 
against  one  partner,  whether  obtained  for  a  partnership,  or  separate  debt, 
only  binds  his  interest  in  the  partnership,  and  the  other  partners  have  no 
direct  interest  in  the  event  of  the  suit.  All  that  is  necessary,  therefore, 
under  this  view  of  the  law,  to  render  a  partner  not  sued,  a  witness  for  those 
who  are,  is  a  release  from  them  of  all  right  to  contribution  for  the  pay- 
ment of  the  debt ;  Bagley  v.  Osborne,  2  Wend.  527 ;  Lefferts  v.  De  Mott, 
21  id.  236.  Thus  it  was  held  in  the  latter  case,  that  a  partner  not  sued, 
who  had  been  released  by  his  co-partners,  might  be  called  as  a  witness  for 
them,  in  a  suit  for  a  debt  due  by  the  partnership,  without  executing  a 
release  of  his  interest  in  the  partnership  assets ;  1  American  L.  G.,  3  ed. 
454. 

It  results  from  what  has  been  said,  that  any  interest  in  the  event  of  the 
suit  whether  general  or  special,  indirect  or  absolute,  which  is  certain  in 
law,  however  trivial  or  remote  in  fact,  will  render  a  witness  incompetent 
to  give  evidence  in  favour  of  the  party,  in  whose  success  he  is  interested. 
Thus  a  bankrupt  or  insolvent  is  inadmissible  as  a  witness  for  the  assignee, 
unless  he  has  released  all  claim  on  any  surplus,  which  may  remain  after 
the  payment  of  his  liabilities,  notwithstanding  the  probability  that  the 
estate  is  hopelessly  insolvent,  and  that  no  surplus  can  result  in  his 
favour ;  Bridges  v.  Armour,  5  Howard,  91 ;  Dean  v.  Speakman,  7  Black- 
ford, 317;  House  v.  Pratt,  7  Alabama,  846;  Fitch  v.  Bates,  11  Barbour, 
471 ;  Butcher  y.  Forman,  6  Hill,  583  ;  Morse  v.  Grofoot,  4  Gomstock, 
114 ;  although  the  objection  may  be  removed,  and  his  competency  restored 
by  his  receiving  a  certificate  of  discharge  from  his  creditors,  and  releas- 
ing the  assignee ;  Greene  v.  Durfee,  6  Gushing,  362.  The  same  principle 
applies  where  a  corporator  is  called  to  give  evidence  for  or  against  a  cor- 
poration, in  wliich  he  is  interested,  however  small  the  amount  of  his  inter- 
est, or  of  the  amount  in  controversy ;  unless  the  object  of  the  association 
is  purely  charitable  or  religious,  which  he  will  be  presumed  to  be  without 
interest,  and  therefore  competent  to  testify ;  Davies  v.  Morris,  5  Harris, 
205 ;  The  Gommonwealth  v.  Baird,  4  S.  &  R.  141 ;  ScoU  v.  M^Lellan,  2 
Groenleaf,  199.   And  on^the  other  hand,  the  certainty  or  magnitude  of  the 
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interest  in  fact,  will  not  prodace  disqaalifioation,  if  it  want  the  requisitefl 
neoeasarj  to  legal  certainty;  Bell.  v.  Miller,  4  Har.  &  McHenry,  536 ; 
Adams  v.  Burnett,  3  Kelly,  277 ;  Ely  v.  Forward,  7  Mass.  26  j  Phillips 
▼.  Bridge,  11  id.  242;  Bean  t.  Bean,  12  id.  20;  Stewart  y.  Kip,  5  John- 
Bon,  256.    Thas  in  Dyer  v.  Homer,  22  Pick.  262,  a  husband  was  held  to 
be  a  competent  witness  for  the  trustees  of  his  wife,  in  an  action  brought 
for  the  recovery  of  property  Tested  in  them  for  her  separate  use,  on  the 
ground  that  it  was  not  legally  certain,  although  it  might  be  highly  pro- 
bable, that  he  would  be  benefited  by  a  recovery.    In  like  manner,  there  is 
no  doubt,  that  a  creditor  has  a  substantial  interest  to  promote  a  recovery 
by  his  debtor,  when  the  latter  is  insolvent,  and  looks  to  the  proceeds  of  the 
salt  as  the  means  of  paying  the  debt.     Yet  it  is  well  settled,  that  an  ob- 
jection founded  on  this  ground  goes  to  the  credibility  of  the  witness,  and 
not  to  his  competency  ]  Noyes  v.  Sturdivant,  6  Shepley,  104 ;  Scott  v. 
Jester,  8  English,  437;  Luke  v.  Leland,  6  Gushing,  259;  The  Illinois 
M.  E.  Ins.  Go.  V.  The  Marseilles  M.  Go.,  1  Gilman,  236 ;  Warne  v. 
Prentiss,  9  Missouri,  544 ;  unless  there  is  something  to  give  him  a  spe- 
oific  lien  or  hold,  on  the  amount  of  the  judgment  when  recovered.     A 
promise  by  a  debtor  to  pay  the  debt  out  of  the  proceeds  of  the  suit,  if 
successful,  will  not  therefore  disqualify  the  creditor  from  giving  evidence 
to  promote  a  recovery ;  Ten  Eyck  v.  Bell,  5  Wend.  57 ;  Williams  v.  Bug- 
bee,  6  Gushing,  418.     Such  a  promise  gives  no  new  right,  and  leaves  the 
witness  in  the  same  position  legally,  which  he  held  before  it  was  given, 
unless  it  is  sufficiently  specific,  to  amount  to  an  equitable  assignment  of 
the  whole  or  a  part  of  the  cause  of  action,  when  it  will  necessarily  produce 
incompetency;  Seaver  v.  Bradley,  6  Greenleaf,  60;  Peyton  v.  Hallett,  1 
Caines,  364.     But  a  promise  which  gives  or  relinquishes  anything,  to 
which  the  promisee  would  not  be  entitled  apart  from  the  promise,  will 
disqualify  him  as  a  witness,  if  made  in  such  a  form  as  to  be  contingent 
upon  the  event  of  the  action ;  Robinson  v.  Eldridge,  10  S.  &  R.  145 ; 
Paul  V.  Mackey,  3  Watts,  110*    The  same  principle  applies  where  a  cre- 
ditor is  called  as  a  witness,  in  a  suit  brought  by  an  insolvent  debtor  for 
the  recovery  of  property,  which,  if  recovered,  will  be  subject  to  a  lien, 
for  the  payment  of  the  debt.     Thus  in  Seitsinger  v.  Ridgway,  4  W.  &  S. 
491,  the  court  rejected  the  testimony  of  a  judgment  creditor,  who  stated 
on  the  voir  dire  when  called  to  give  evidence  in  an  ejectment  brought 
by  the  debtor,  that  unless  the  suit  were  successful,  there  was  but  little 
chance  of  the  payment  of  the  debt. 

Every  one  who  is  in  possession  of  land,  is  interested  in  defeating  a  reco- 
very in  any  action  which  tends  to  evict  him  from  the  premises,  or  compel 
kim  to  discharge  a  lien  or  incumbrance,  as  the  price  of  remaining  in  pos- 
session ;  Jones  v.  Shawhan,  4  W.  &  S.  257 ;  Kuester  v.  Keck,  8  id.  16. 
And  as  the  possession  of  a  tenant  for  life,  or  years,  is  the  possession  of 
the  reversioner  or  remainderman,  while  a  recovery  which  establishes  the 
title  of  those  in  reversion,  will  necessarily  enure  to  the  use  of  all  who 
hold  under  them ;  a  tenant  in  possession  cannot  be  called  as  a  witness  for 
the  defence,  in  an  ejectment  against  the  landlord ;  Vincent  v.  Huff,  4  S. 
k  R.  298  :  nor  will  the  testimony  of  the  landlord  be  admissible  under  simi- 
lar circumstances,  for  the  tenant;  while  the  same  reason  will  debar  a  rever- 
sioner or  remainderman  from  giving  evidence  to  sustain  an  action  by  the 
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tenant  of  the  particalar  estate  on  which  his  own  depends,  to  recover  a 
possession  which  will  result  to  the  benefit  of  the  title  as  a  whole,  as  well 
as  of  that  particalar  portion  of  it  which  is  held  by  the  plaintiff;  Doe  v. 
Tyler,  6  Bing.  390 ;  Dickson  v.  Boland,  4  Barr,  112. 

Although  there  can  be  no  doubt  that  the  testimony  of  a  witness  is  in- 
admissible, where  he  has  legal  interest  in  the  event  of  the  suit,  however 
minute,  it  is  equally  well  settled,  that  where  he  has  not,  the  extent  and 
magnitude  of  his  interest  in  the  question  at  issue  between  the  parties,  is 
not  a  ground  of  disqualification ;  Grove  v.  Brien,  8  Howard,  249  ;  Mas- 
ters V.  Yamer,  5  Orattan,  168 ;  Rollins  v.  Faber,  25  Maine,  144 ;  Parker 
V.  Griswold,  17  Conn.  288;  Branch  v.  Doane,  17  Conn.  402;  Boas  v. 
Hetzel,  3  Barr,  298 ;  Stewart  v.  Conner,  9  Alabama,  808 ;  Ford  v. 
Bisnaugh,  11  B.  Monroe,  14.  Thus  one  tenant  in  common,  is  a  compe- 
tent witness  in  an  ejectment  brought  by  another,  for  the  purpose  of  prov- 
ing the  title,  under  which  both  claim  or  hold  the  property  in  controversy ; 
Ness  V.  Van  Swearingen,  7  S.  &  R.  192  ;  Smith  v.  AsbUl,  2  Richardson, 
546 ;  Bennett  v.  Hethington,  16  S.  &  R.  198 ;  Cardwell  v.  Sprigg,  1  B. 
Monroe,  369 ;  Harris  v.  Morris,  1  Maryland,  Ch.  529 ;  Rifer  v.  Brenne- 
man,  1  Barr,  452.  So  a  witness  may  be  called  on  behalf  of  the  plaintiff 
in  an  action  of  account,  to  prove  that  both  have  an  interest  in  a  lime  kiln 
managed  by  the  defendant,  and  are  consequently  entitled  to  a  share  of 
the  profits ;  Steffen  v.  Hartzell,  5  Wharton,  448.  For  although  the  testi- 
mony given  in  this  and  other  similar  cases,  necessarily  proves  the  right  of 
the  witness,  as  well  as  that  of  the  party  for  whom  it  is  given,  yet  a 
recovery  founded  upon  it  will  enure  solely  to  the  benefit  of  the  latter,  and 
confer  no  legal  benefit  or  advantage  on  the  former.  It  was  held  accord, 
ingly  in  Doe  v.  Pearce,  5  M.  &  W.  506,  that  one  devisee,  under  a  will, 
was  a  competent  witness  in  an  ejectment  brought  by  another,  to  prove  the 
sanity  of  the  testator,  because  the  interest  of  the  witness  in  the  question 
at  issue,  could  neither  be  prejudiced  nor  promoted  by  the  event  of  the 
cause.  The  principle  applies  equally,  whether  the  witness  is  called  on 
behalf  of  the  plaintiff  or  defendant,  and  one  devisee  may  give  evidence  in 
favour  of  another,  and  against  the  heir  at  law,  in  an  action  brought  by  the 
latter,  in  which  the  validity  of  the  will  is  the  only  material  point  in  con- 
troversy ;  Jackson  v.  Nelson,  6  Cowen,  248.  In  like  manner,  a  witness 
may  be  called  to  prove  that  the  debt  for  which  the  suit  is  brought,  is  due 
to  himself  and  not  to  the  defendant,  although  his  interest  in  answering  the 
question  one  way,  rather  than  the  other,  is  the  more  direct  and  decisive, 
that  his  answer  may  be  given  in  evidence  against  him  in  any  attempt 
which  he  may  make  to  enforce  his  own  claim  by  action ;  Warner  v.  Perry, 
22  Vermont,  155 ;  Abbott  v.  Camp,  28  Vermont,  650.  And  it  has  eveo 
been  held,  that  a  mortgagee  is  not  competent  to  give  evidence  in  favour  of  a 
writ  of  entry  or  ejectment,  brought  by  the  mortgagor  subsequently  to  the 
mortgage,  because  he  is  neither  a  party  nor  privy  to  the  suit,  and  the 
judgment  cannot  be  given  in  evidence  either  for  or  against  him ;  Wood- 
man V.  Skeetup,  85  Maine,  464 :  but  as  the  possession  of  the  mortgagor 
is  that  of  the  mortgagee,  and  he  is  estopped  from  disputing  the  mortga- 
gee's title,  the  relation  between  them  is  similar  to  that  which  exists  be- 
tween landlord  and  tenant,  and  either  would  seem  to  be  interested  in 
promoting  a  recovery  of  the  mortgaged  premises  by  the  other. 
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It  resalts  from  what  has  been  said,  that  the  nature  of  the  interest  of  a 
witness,  in  the  land  in  dispute  in  an  ejectment  is  immaterial,  unless  his 
possession  is  identical  with,  or  dependent  on  that  of  the  party  by  whom 
he  is  called.  A  widow  is,  consequently,  competent  as  a  witness  for  the 
heirs  of  her  husband,  because  her  right  to  dower  will  neither  be  estab- 
lished against  them,  nor  barred  as  against  the  defendant,  by  the  result  of 
the  action ;  Jackson  v.  Van  Dnzen,  5  Johnson,  158.  In  like  manner, 
the  right  of  a  husband  as  tenant  by  the  curtesy,  in  land  which  belonged 
to  his  deceased  wife,  does  not  render  his  evidence  inadmissible,  in  a  suit 
brought  by  her  children  for  the  recovery  of  the  land ;  Jackson  v.  Brooks, 
8  Wend.  431.  But  in  Snyder  v.  Snyder,  6  Binney,  487,  a  widow  who 
had  been  called  as  a  witness,  in  an  ejectment  brought  by  the  heirs  of  the 
husband,  for  the  recovery  of  land  belonging  to  his  estate,  which  had  been 
purchased  by  the  defendant,  under  a  sale  directed  by  the  Orphans'  Court, 
was  held  to  be  incompetent,  on  the  ground,  that  she  was  interested  in 
proving  the  invalidity  of  the  sale,  and  thus  establishing  her  own  right  of 
dower.  There  can  be  little  doubt,  that  this  interest  really  existed,  but  it 
would  seem  to  have  been  in  the  question  and  not  in  the  cause,  and,  there- 
fore, insufficient  to  produce  incompetency.  The  same  objection  may  be 
made  to  the  case  of  Lodge  v.  Patterson,  3  Watts,  76,  in  which  it  was 
held,  that  a  witness  could  not  be  called  to  prove  the  existence  of  an  out- 
standing title  in  himself,  which  was  set  up  as  a  bar  to  the  recovery  of  the 
plaintiff.  It  was  said  by  the  court,  that  if  the  defence  were  sucoessfuli 
the  proceedings  in  the  suit  would  be  evidence  in  favour  of  the  witness,  in 
any  action  which  he  might  subsequently  bring  for  the  recovery  of  the 
land.  There  can  be  no  doubt,  that  if  the  acts  or  admissions  of  the  de- 
fendants at  the  trial,  or  previously,  took  effect  as  an  attornment  to  the 
witness,  and  rendered  their  possession  of  the  land  substantially  his,  he 
was  necessarily  interested  in  preventing  a  verdict  for  the  plaintiff,  which 
would  lead  to  their  being  turned  out  of  possession.  But  if  the  state- 
ments made  by  or  on  behalf  of  the  defendants,  did  not  have  ,thi9  effect, 
and  merely  consisted  in  an  allegation,  that  the  outstanding  title  of  the 
witness  was  paramount  to  that  of  the  plaintiff,  there  was  nothing  to  pre- 
clude them  from  subsequently  contesting  the  title,  thus  admitted,  or  to 
render  the  person  in  whose  favour  the  admission  was  made,  interested  in 
promoting  a  recoveiy,  which  could  neither  render  his  title  good  if  it  were 
bad,  nor  preclude  him  from  enforcing  it  if  it  were  good.  His  interest, 
therefore,  seems  to  have  been  in  the  question,  and  not  in  the  event  of  the 
oontroversy.  This  view  of  the  law  is  sustained  by  the  recent  case  of 
Heame  v.  Turner,  2  0.  B.  535,  where  a  defence  in  an  action  of  trover  for 
two  promissory  notes,  on  the  ground  that  they  belonged  to  a  third  person, 
and  were  held  on  his  account,  was  allowed  to  be  sustained  by  his  testi- 
mony. The  decision  was  subsequent  to  the  6th  and  7th  Vict.  c.  85, 
(supra,)  but  was  based  by  the  court  on  general  and  common  law  princi- 
ples. «  It  appears  to  me,''  said  Tindal,  0.  J.,  <<  that  the  objection  that 
has  been  urged  to  the  admissibility  of  My  tton's  evidence,  in  point  of  law, 
iidls  to  the  ground ;  for,  without  any  reference  to  the  6  &  7  Yict.  c.  85^ 
but  upon  the  law  as  it  stood  before,  I  thiak  Mytton's  evidence  was  clearly 
admissible.  This  is  an  action  of  trover  brought  by  Heame  against 
Turner,  to  recover  damages  for  the  conversion  of  two  promissory  notes* 
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The  answer  substantially  set  tip  by  Turner  is,  that  these  notes  were  the 
property  of  Mytton,  and  were  wrongfully  in  the  possession  of  Heame, 
and  that  he,  Turner,  for  and  as  the  agent  of  Mytton,  took  them  out  of 
Heame's  possession.     The  replication  is,  that  the  notes  were  the  property 
of  Hearne,  and  not  of  Mytton.     So  that,  upon  the  issue,  the  sole  ques- 
tion was,  whether  the  promissory  notes  were  really  the  property  of  Heame, 
or  the  property  of  Mytton.     Now,  the  only  ground  upon  which,  before 
the  statutes,  an  objection  could  have  been  taken  to  the  admissibility  of  a 
witness  by  reason  of  interest,  was,  either  that  he  was  immediately  inter- 
ested  in  the  event  of  the  suit,  or  that  the  verdict  might  be  available  for 
himself  in  a  subsequent  action.     Let  us  see,  in  the  first  place,  how  far 
Mytton  could  have  any  immediate  interest  in  the  event  of  this  suit  be- 
tween Hearne  and  Turner.     The  phrase  < immediate  interest'  is  one  the 
meaning  of  which  is  now  well  ascertained.     For  example,  in  ejectment| 
where  the  landlord  is  let  in  to  defend,  he  is  not  at  liberty  to  call  the 
tenant ;  for,  the  event  of  the  suit  one  way  would  remove  him  from  the 
possession ;  therefore,  he  has  an  immediate  interest  in  the  event.     So,  if 
a  party  has  deposited  a  sum  of  money  in  the  hands  of  a  third  person,  to 
abide  the  event  of  the  suit,  his  interest  is  immediate,  and  his  testimony 
inadmissible.     The  cases  of  bail,  and  of  wagers  upon  the  event  of  a  sni^ 
are  also  instances  to  exemplify  the  rule ;  and  this  is  the  extent  to  which 
it  has  been  carried.     Then,  could  Mytton  derive  any  benefit  from  the  ver- 
dict ?    All  that  can  be  said  is,  that  he  might  be  better  off,  if  a  verdict  was 
found  for  the  defendant ;  not  that  his  legal  rights  would  be  at  all  varied 
by  such  a  result ;  for,  if  Heame  were  to  recover  in  this  action  against 
Turner,  such  recovery  would  not  prevent  Mytton  from  asserting  any  legal 
right  he  might  have  to  recover  the  notes  from  Heame ;  and,  on  the  other 
hand,  if  Turner  succeeds  in  this  action,  Mytton  can  only  recover  the  notes 
from  him  by  action :    and,  if  it  be  said  that  Tumer  has  estopped  himself 
from  denying  Mytton's  title,  by  the  evidence  he  has  given,  that  the  notes 
came  to  his  possession  as  the  agent  of  Mytton,  that  only  proves  that 
Mytton  would  be  entitled  to  recover  them  as  against  Tumer,  without  any 
reference  to  the  event  of  the  suit.     That  ground  of  objection  failing,  the 
next  question  is  whether  the  verdict  and  judgment  in  this  suit  would  be 
evidence  for  or  against  Mytton  upon  another  occasion.     I  do  not  under- 
stand that  point  to  have  been  much  pressed  }  and  it  is  clearly  untenable. 
Mytton  is  neither  party  nor  privy  to  the  suit ;  and,  if  it  were  necessary 
to  refer  to  it,  the  statute  8  &  4  W.  4,  c.  42,  ss.  26,  27,  removes  the  objec- 
tion, by  providing  that  the  verdict  and  judgment  shall  not  be  admissible 
in  evidence  for  or  against  the  witness  or  any  one  claiming  under  him.'' 

It  has  been  stated  above,  that  in  order  to  justify  the  exclusion  of  a  wit- 
ness, on  the  ground  of  interest  in  the  event  of  the  suit,  his  interest  must 
be  legally  certain,  and  not  a  mere  expectation  or  contingency,  however 
strong  or  probable.  There  is,  notwithstanding,  a  numerous  class  of  cases, 
in  which  testimony  has  been  rejected  as  tending  to  produce  a  verdict  or 
judgment,  which  will  operate  as  a  motive  with  the  party  by  whom 
it  is  offered,  to  pursue  or  avoid  a  course  of  conduct  injurious  or 
beneficial  to  the  witness.  Thus,  where  a  suit  is  brought  by  a  master  to 
recover  damages  for  an  injury  alleged  to  have  been  done  to  his  property 
while  in  the  hands  of  a  servant,  the  servant  is  obviously  interested  in 
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showing  that  the  loss  happened  through  the  misfeasance  or  negligence  of 
the  defendant,  and  not  through  his  own;  Thompson  v.  Lothrop,  21  Pick. 
2B6.  A  recovery  in  the  suit  in  which  he  is  called,  will  not,  it  is  true, 
protect  him  against  a  subsequent  suit  for  the  same  cause  of  action.  Bat 
there  can  be  no  doubt,  that  apart  from  the  desire  to  exculpate  himself, 
and  preserve  his  situation,  which  must  be  more  or  less  strong  in  every 
such  instance,  a  judgment  followed  by  satisfaction,  will  necessarily  pro- 
tect the  servant  from  all  future  liability  to  the  master,  and  it  may  often. 
be  altogether  or  nearly  certain,  that  satisfaction  will  follow  if  a  judgment 
be  obtained.  The  witness,  has,  therefore,  an  interest,  which,  although 
contingent  in  law,  has  yet  been  held  sufficiently  certain  in  fact,  to  make 
him  anxious  to  promote  a  recovery,  and  thus  induce  the  plaintiff  to  pass 
him  by,  and  enforce  satisfaction  from  the  defendant;  Morish  v.  Foote,  8 
Taunton,  457.  This  principle  applies  in  every  instance  in  which  a  wit* 
Bess  is  called  to  throw  the  blame  of  a  wrongful  act  on  another;  Plumer 
T.  Alexander,  2  Jones,  81;  or  to  obtain  a  judgment  which,  if  pressed  to 
satisfaction,  will  repair  the  consequences  of  a  fault  committed  by  himself, 
and  thus  relieve  him  from  all  further  responsibility ;  Killpatrick  v.  Bush, 
1  Gushman,  199.  Thus,  in  Boorman  v.  Brown,  9  A.  &  E.  487,  a  light- 
ennan  in  the  employment  of  the  plaintiff,  who  had  delivered  a  part  of  the 
oil  with  which  his  vessel  was  laden,  to  an  insolvent  purchaser,  without 
payment,  was  held  incompetent  to  sustain  an  action  brought  against  the 
defendants,  to  whom  the  oil  had  been  consigned  for  sale,  by  proving  that 
the  mistake  arose  through  want  of  proper  care  on  their  part,  in  effecting 
the  sale  and  directing  a  delivery  to  the  purchaser,  without  ascertaining 
his  solvency  or  exacting  prepayment.  In  like  manner,  when  a  witness^ 
is  called  to  prove  that  a  contract  which  imposes  a  prima  facie  liability  on 
him,  ia  jointly  or  exclusively  binding  on  others,  he  is  manifestly  and 
actually,  if  not  legally,  interested,  to  show  that  such  is  the  case,  and  thus 
bring  about  a  recovery,  which,  if  pushed  to  satisfaction,  will  end  in  charg- 
ing others  with  a  burden,  which  might  otherwise  rest  exclusively  on  him- 
self. Thus,  nothing  can  be  plainer  than  the  interest  of  a  surety,  to  prove 
that  the  defendants  are  liable  to  the  creditor  as  dormant  partners  of  the 
principal.  It  has,  accordingly,  been  laid  down  as  a  general  principle,  by 
some  of  the  highest  authorities  on  this  branch  of  the  law  of  evidence,  that 
a  witness  is  incompetent  to  transfer  to  others,  the  whole  or  part  of  a  bur- 
den which  rests  primarily  and  exclusively  on  himself;  Smyth  v.  Brad- 
street,  5  Oowen,  213;  Ransom  v.  Keyes,  9  id.  128;  Rich  v«  Husson,  4 
Sandford,  115;  Christy  v.  Smith,  23  Vermont,  663.  Thus,  an  agent 
who  has  purchased  in  his  own  name,  cannot  be  called  as  a  witness  for  the 
vendor,  to  show  that  the  purchase  was  made  for  the  account  of  an  undis- 
closed principal;  Hickling  v.  Fitch,  1  Miles,  208.  The  same  rule  ap- 
plies where  a  purchaser  of  land,  who  has  given  a  note  in  his  own  name, 
is  brought  forivard  to  show  that  he  was  merely  an  agent,  and  that  the  de- 
fendant was  the  real  principal  in  the  transaction;  Sage  v.  Sherman,  25 
Wend.  430 ;  or  when  a  partner,  who  has  executed  a  note  in  the  name  of 
the  firm,  is  called  upon  to  prove  that  it  is  binding  on  his  co-partners; 
Barney  v.  Earle,  20  Alabama,  405.  Nor  can  one  who  has  borrowed 
money  on  the  security  of  a  bill  drawn  on  a  third  person,  be  allowed  to 
shift  the  burden  of  the  debt  to  the  shoulders  of  the  latter^  by  swearing 
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that  the  loan  was  for  his  account  or  accommodation ;  Shiras  t.  HorriSi  8 
Cowen,  60.  The  same  rule  applies  where  a  witness  is  called  to  proye  a 
promise  by  the  defendant,  to  pay  a  debt  for  which  he  himself  is  liable, 
unless  the  circumstances  are  such  that  his  interest  in  the  success  of  one 
party  is  balanced  by  a  liability  for  contribution  or  indemnity  to  the  other ; 
Bellas  y.  Fegeley,  7  Harris,  19;  Hayes  y.  Gndykunst,  1  Jones,  221. 
Thus,  in  Bellas  y.  Fegeley,  one  of  several  partners  was  held  incompetent 
to  give  eyidence  under  a  declaration,  which  alleged  a  promise  by  the  others 
to  pay  the  partnership  debts,  in  consideration  of  his  withdrawing  from 
the  firm,  and  relinquishing  his  interest  in  its  assets. 

In  these  oases,  the  testimony  of  the  witness  went  to  proye  that  another 
was  primarily  liable,  for  the  whole  burden  of  a  contract  made  by  himself, 
but  his  testimony  will  be  equally  inadmissible,  when  he  is  called  to  fix  a 
joint  liability  on  another,  for  the  payment  of  that  for  which  he  is  solely 
liable  prima  facie.  Thus,  when  a  suit  is  brought  for  repairs  done  to  a 
vessel,  against  one  part-owner,  another  has  been  hold  incompetent  to  give 
evidence  for  the  plaintiff,  and  thus  promote  a  recovery  which  will  place 
part  of  the  burden  on  the  defendant,  and  proportionably  exonerate  himself ; 
Marquand  v.  Webb,  16  Johnson,  89;  Aston  v.  Jemison,  17  Alabama,  61. 
In  like  manner,  one  of  two  defendants  was  held  incompetent  as  a  witness 
against  the  other,  in  The  Columbian  M.  Go.  v.  Butch,  13  Pick.  125 ;  on 
the  ground  that  as  the  contract  had  been  made  by  himself,  he  was  inter- 
ested in  proving  that  its  obligation  extended  to  the  defendant.  A  similar 
decision  was  made  in  Purviance  v.  Dryden,  8  S.  &  R.  402,  and  the  evi- 
dence of  a  partner  rejected,  who  was  called  to  prove  that  the  firm  were 
liable  for  money  which  he  had  borrowed.  It  was  said,  that  as  he  had  re- 
ceived the  money,  he  was  prima  facie  liable  for  its  payment,  and  therefore 
interested  to  show  that  the  liability  was  shared  by  others.  The  same  rule  was 
applied  in  Heckert  v.  Fegely,  6  W.  &  S.  139;  and  in  Pearce  v.  Kearney,  5 
Hill,  82,  a  stockholder  in  a  company,  whose  name  appeared  on  the  note  on 
which  suit  was  brought,  was  held  incompetent  to  prove  that  the  defendant 
was  a  member  of  the  company  at  the  time  when  it  was  given. 

It  would  seem  from  the  course  of  reasoning  on  which  the  witness  was 
held  incompetent  to  testify,  in  the  case  last  cited,  as  well  as  in  most  of 
those  which  have  been  cited  previously,  that  he  would  have  been  deemed 
competent,  if  called  merely  to  prove  the  execution  of  the  contract  in  suit 
by  himself,  and  not  that  its  obligation  extended  to  the  defendant.  But 
the  soundness  of  any  reasoning  is  questionable,  which  treats  the  compe- 
tency of  a  witness  as  dependant,  not  on  the  legal  and  necessary  incidents 
of  the  suit,  but  on  the  nature  of  the  defence  set  up  on  one  side,  or  the 
purpose  for  which  he  is  called  on  the  other.  In  Hawkesworth  v.  Show- 
ier, 12  M.  &  W.  45,  Lord  Abinoxb  denied  that  a  witness  could  be  com- 
petent for  one  purpose  and  not  for  another,  and  asserted,  that  if  compe- 
tent at  all,  he  must  be  so  on  every  point  which  can  arise  out  of  the  record. 
And  this  decision  is  unquestionably  supported  by  the  general  course  of 
the  law,  except  in  those  instances  where,  as  in  Walton  v.  Shelly,  1  Term, 
800,  the  witness  has  been  supposed  to  be  disqualified  from  answering  par- 
ticular questions,  by  some  rule  of  public  policy,  and  not  on  the  ground  of 
interest.  When,  therefore,  a  contractor  is  called  to  give  evidence  against 
other  persons  who  are  sued  on  the  same  contract,  he  must  be  competent  to 
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prove  that  its  obligation  extends  to  them,  or  elser  incompetent,  even  when 
this  is  not  denied,  and  the  defence  is  pnt  solely  on  the  gronnd  of  perfor- 
mance or  payment. 

The  doctrine  in  question  is  equally  applicable,  where  two  persons  are 
both  prima  facie  liable  on  the  cause  of  action,  and  one  is  called  to  prove 
that  the  liability  is  several  and  binding  exclusively  on  the  other.  Thus 
in  Doebler  v.  Suavely,  5  Watts,  228,  where  a  suit  was  brought  against 
one  of  two  executors,  on  the  ground  that  tho  assets  had  come  to  his 
hands  exclusively,  the  other  executor  was  held  an  incompetent  witness 
for  the  plaintiff,  because  his  testimony  went  to  discharge  himself,  and 
throw  the  whole  burden  of  the  debt  on  the  defendant.  The  court  said, 
that  a  judgment  for  the  plaintiff  would  be  a  bar  to  a  future  suit  against 
the  witness,  and  that  the  interest  thus  created,  was  not  balanced  by  any 
liability  for  contribution  tO'  the  defendant,  because  the  suit  was  founded 
on  a  sole,  and  not  on  a  joint,  liability.  Both  these  points,  however,  seem 
exceedingly  questionable.  AH  that  need  be  proved  to  sustain  a  suit  for 
contribution,  is  a  joint  liability  on  the  part  of  two,  and  a  several  pay- 
ment by  one ;  the  means  by  which  the  payment  has  been  induced,  or 
compelled,  being  wholly  immaterial.  If,  therefore,  both  the  executors  in 
Doebler  v.  Suavely  were  liable  for  the  payment  of  the  legacy  in  point  of 
hcij  a  judgment  against  either  on  the  ground  of  a  sole  liability,  would 
not  have  precluded  him  from  compelling  the  other  to  contribute  to  its 
payment,  for  the  judgment  being  res  inter  alios  acta,  could  not  operate  as 
an  estoppel  in  a  suit  brought  against  a  third  person,  and  founded  on  re- 
lations antecedent  to  its  existence.  And  it  is  equally  evident,  that  a  judg- 
ment for  the  plaintiff,  would  not  have  debarred  him  from  a  subsequent 
recovery  against  the  witness,  unless  followed  by  actual  satisfaction,  which 
would  have  been  a  bar  with,  or  without  the  judgment.  It  would  conse- 
quently appear,  that  if  the  executor,  who  was  called  as  a  witness,  had  re- 
ceived assets  in  fact,  and  was  really  liable  for  the  payment  of  the  whole, 
or  any  part  of  the  legacy,  this  liability  would  not  have  been  affected  in 
any  way  by  the  event  of  the  action. 

The  principle  laid  down  in  these  decisions,  was  applied  in  that  of  Hayes 
V.  Grier,  4  Binney,  83,  to  the  exclusion  of  a  debtor  who  was  called  to 
prove,  that  he  had  paid  the  debt  to  the  defendant  for  the  use  of  the  credi* 
tor,  who  had  brought  an  action  for  money  had  and  received.  The  wit- 
ness was  held  to  be  incompetent  on  the  ground,  that  his  testimony  went 
to  shift  the  bur  Jen  of  the  debt  from  his  own  shoulders,  to  that  of  the 
per86n  to  whom  he  alleged  himself  to  have  paid  it.  The  same  point  was 
decided  in  Jackson  v.  Crawford,  12  S.  &  M.  545 ;  Moore  v.  Henderson 
18  Alabama,  232 }  Christy  v.  Smith,  23  Vermont,  663 ;  Montgomery  v. 
Evans,  2  Georgia,  170 ;  M'Grau  v.  The  Governor,  19  id.  19 ;  and  again  in 
Hayes  v.  Gudykunst,  1  Jones,  221,  with  the  substitution  of  goods  for 
money.  A  similar  principle  was  applied  in  Fuller  v.  Wheelock,  10  Pick- 
ering, 135,  and  the  agent  of  a  creditor  shut  out  from  contradicting  a 
receipt  which  he  had  given  to  the  debtor,  on  the  ground  that  he  was  prima 
fscie  liable  to  his  principal  for  the  amount  set  forth  on  the  face  of  the 
receipt,  and  could  not  be  allowed  to  discharge  himself  and  charge  the 
defendant  by  his  own  testimony. 

Notwithstanding  the  weight  of  authority  in  favour  of  this  rule  of  evi- 


120  SMITH'S  LEADING  CASES. 

deoce,  nothing  is  more  dtffioult  than  to  determine  on  what  ground  it  rests, 
or  in  what  cases  it  is  applicable.     That  the  testimony  of  a  witness  should 
go  to  charge  another,  and  thus  open  a  door  of  escape  from  a  liability  which 
might  otherwise  be  enforced  solely  against  himself,  is  not  a  sufficient 
caase  of  exclusion,  for  it  has  uniformly  been  held  that  one  of  several  tres- 
passers is  a  competent  witness  against  the  rest,  although  it  may  be  proba- 
ble, or  certain,  that  if  the  plaintiff  succeed  in  obtaining  a  judgment 
against  them,  he  will  push  it  to  satisfaction,  and  thus  discharge  the  wit- 
ness.    Hall  v.  Curzon,  9  B.  &  0.  646.     In  order,  therefore,  to  produce  in- 
competency on   the  ground  of  interest  in  the  event  of  the  cause,  the 
judgment  must  have  some  direct  bearing  in  itself,  on  the  rights  or  liabili- 
ties  of  the  person  whose  competency  is  in  question.    Now  it  is  not  easy 
to  see  how  a  judgment  for,  or  against  the  plaintiff,  in  any  of  the  cases 
above  cited,  in  which  a  party  primarily  liable,  was  called  to  prove  the  lia- 
bility of  the  defendant,  could  have  had  the  effect,  of  varying  the  anteoe- 
dent  rights  or  obligations,  between  the  plaintiff  and  the  witness.     It  is 
true,  that  the  law  regards  every  cause  of  action,  on  which  judgment  is 
obtained,  as  merged  and  absorbed  in  the  judgment,  and  does  not  allow  a 
second  suit  to  be  founded  upon  that  which  is  actually  gone  by  the  soccess 
of  the  first.     But  to  produce  this  result,  the  subject-matter  for  which 
both  suits  are  brought,  must  not  only  be  the  same,  but  the  cause  of  ac» 
lion  must  be  identical;  Lechmere  v.  Fletcher,  1  C.  &  M.  623.     For 
where  this  identity  of  the  cause  of  action  does  not  exist,  a  judgment  in 
one  suit  will  not  be  a  merger  of  the  right  to  bring  another,  which 
can  only  be  extinguished  by  payment  or  satisfaction.     Thus  nothing  is 
better  settled  in  this  countiy,  than  that  a  recovery  against  one  of  several 
persons  liable  for  a  joint  tort,  or  on  a  joint  and  several  contract,  will  not 
be  a  bar  to  a  subsequent  suit  against  the  rest.     Livingston  v.  Bishop,  1 
Johnson,  290.    It  is,  therefore,  difficult  to  understand  that  a  judgment 
against  a  firm,  on  the  ground  that  money  loaned  on  the  individual  credit 
of  one  of  the  partners,  was  really  borrowed  for  the  account  and  use  of 
the  partnership,  can  discharge  the  borrower  from  liability  to  a  subsequent 
action  brought  against  him  severally.    And  there  is  the  same  difficulty  in 
understanding,  in  what  way  a  judgment  against  a  defendant  as  a  part 
owner  of  a  vessel,  can  preclude  the  plaintiff  from  instituting  another  suit 
against  a  third  person,  as  sole  owner  of  the  same  vessel,  and  recovering 
the  whole  amount  of  the  debt  from  him,  if  really  liable  for  its  payment. 
Although  the  subject-matter  of  both  suits  might  be  the  same,  the  cause 
of  action  would  be  different,  and  a  judgment  in  one  would  consequently 
be  without  operation  on  the  right  to  proceed  in  the  other.     It  cannot, 
therefore,  be  said  that  the  liability  to  a  second  suit  creates  any  legal,  or  cer- 
tain, interest  in  the  result  of  the  first.     Satisfaction  of  the  judgment 
obtained  in  the  one,  will  no  doubt  be  a  bar  to  the  other,  but  the  same 
result  would  follow  from  a  satisfaction  of  the  demand,  apart  from  the  judg- 
ment.   It  may  often,  no  doubt,  be  highly  probable,  that  a  judgment  will  be 
followed  by  satisfaction,  and  that  satisfaction  will  not  be  obtained  without 
a  judgment,  but  a  mere  probability,  however  strong,  is  not  a  sufficient 
ground  of  disqualification.     This  reasoning  seems  to  be  equally  applicable 
in  those  cases,  where  a  witness  is  called  to  prove,  that  a  note  executed  by 
himself,  was  really  made  on  behalf  of  an  undisclosed  principal;  because 
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if  this  be  not  go  in  fact,  the  witness  will  remain  indiyidaally  liable  to  the 
plaintiff,  notwithstanding  a  recovery  based  on  his  testimoDj  against  tho 
defendant.  It  was,  indeed,  said  in  Hickl^ng  v.  Fitch,  that  a  judgment 
against  the  principal,  would  be  a  bar  to  a  suit  against  the  maker  of  the 
instrument,  because  the  plaintiff  haying  made  his  election  to  charge  the 
former  as  principal,  would  not  be  permitted  to  enforce  the  same  contract 
mgainst  the  latter  as  agent.  But  this  doctrine  only  applies  in  favor  of 
those  who  really  stand  in  the  relation  of  principal' and  agent;  and  how- 
ever conclusive  the  testimony  of  the  maker  of  the  instrument  may  be,  in 
the  suit  in  which  he  is  called  as  a  witness,  it  will  avail  nothing  in  a  sub- 
sequent proceeding  against  him  as  a  party.  And  if  this  were  not  so,  still 
the  question  of  election  between  an  unknown  principal  and  an  agent,  is  a 
question  oi  credit,  and  turns  on  whether  the  creditor  manifested  his  in- 
tention to  look  to  the  principal,  on  discovering  his  existence,  or  learning 
who  he  was.  In  this  aspect  of  the  case,  therefore,  the  mere  institution  of 
the  suit  would  seem  enough  to  discharge  the  agent,  if  such  is  his  real 
character,  and  render  his  testimony  admissible  as  against  the  principal. 
It  is,  therefore,  difficult  to  discover  any  interest  on  the  part  of  the  witnesses^ 
whose  testimony  was  rejected  in  the  cases  under  consideration,  of  such  a 
nature  as  to  produce  disqualification.  It  is  undoubtedly  true,  that  the 
ground  taken  by  the  plaintiff  in  most  of  them,  was  inconsistent  with  that 
on  which  it  would  have  been  necessary  to  proceed  in  any  subsequent  pro- 
ceeding directed  against  the  witness.  But  although  such  a  discrepancy 
may  have  an  unfavorable  effect,  when  regarded  as  evidence,  it  cannot  ope- 
rate as  an  estoppel,  nor  be  a  ground  of  incompetency ;  Gutter  v.  Bathbun, 
8  Hill,  579.  This  is  the  more  evident,  because  the  declarations  or  ad- 
missions of  the  plaintiff  in  one  suit,  must  have  the  same  effect  in  another 
suit,  whether  he  succeed  or  fail  in  that  in  which  they  were  made.  Thus, 
the  ground  taken  by  the  creditor  in  Hayes  v.  Orier,  in  suing  the  defendant, 
was  undoubtedly  inconsistent  with  a  subsequent  suit  against  the  debtor, 
but  it  would  not  have  precluded  a  recovery  against  the  latter,  upon  proof 
that  his  statement  with  regard  to  the  payment  of  the  money  was  untrue^ 
and  that  the  debt  was  still  due  to  the  plaintiff. 

It  would  seem,  moreover,  that  whatever  may  be  the  effect  of  the  rule 
in  question,  in  those  cases  where  an  agent  is  called  to  impose  an  obliga- 
tion on  another,  which  is  shown  aliunde  to  be  binding  on  himself,  it  can 
have  no  application  where  his  own  statements  or  admissions,  on  the  voir 
dire,  or  in  chief,  are  the  only  proof  of  his  liability.  Thus  in  G-regory  v. 
Dodge,  14  Wend.  898,  a  witness  called  for  the  defence,  to  prove  that  he 
was  a  partner  of  the  plaintiffs,  and  had  contracted  debts  on  their  account, 
for  which  he  was  liable  to  the  defendants,  was  objected  to,  on  the  ground 
that  as  he  was  prima  facie  answerable  for  the  debts  thus  contracted,  he 
was  incompetent  to  show  that  they  were  binding  on  his  co-partners,  and 
thus  in  effect,  discharge  his  obligation  at  their  expense.  But  it  was  held 
by  the  court,  that  although  this  might  have  been  so,  had  the  liability  of 
the  witness  been  proved  aliunde,  yet  that  as  it  depended  on  his  own  state- 
ments, any  loss  of  competency,  resulting  from  one  part,  was  made  good  by 
the  other.  And  as  his  statements  would  have  been  evidence  against  him 
in  a  subsequent  suit  by  the  defendants,  and  could  not  have  been  used  in 
his  favour  against  the  plaintiffs,  it  would  seem  that  the  view  taken  by  the 
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court  was  correoty  and  that  he  had  no  auoh  interest  in  ehari^ng  himself  in 
favonr  of  one  party,  in  order  to  obtain  a  discharge  at  the  expense  of  the 
other,  as  could  disqualify  him  for  appearing  as  a  witness.  A  similar 
point  was  decided  in  Wilmarth  y.  Mountford,  8  S.  &  B.  124.  It  would, 
consequently,  appear,  that  in  order  to  reject  a  witness  as  interested  in 
transferring  a  burden  from  his  own  shoulders  to  those  of  another,  his  lia- 
bility to  the  burden  must  appear  aliunde,  and  not  merely  by  his  own 
admissions  or  testimony  at  the  trial.  When,  therefore,  the  party  who  seeks 
to  exclude  a  witness  on  this  ground,  relies  solely  on  his  statement  on  the 
▼oir  dire,  the  court  must  toke  the  statement  as  a  whole,  and  cannot 
rely  on  one  point  as  a  reason  for  exclusion,  while  passing  over  another 
which  is  explanatory  of  the  first,  and  does  away  with  all  objection  to  his 
competency;  Scott  v.  Jester,  8  English,  437;  Blackstock  v.  Leidy,  7 
Harris,  335.  Nothing  is  plainer,  than  that  the  decision  in  every  such 
case,  should  be  on  all  the  facts  disclosed ;  for  nothing  could  be  more  ine- 
quitable, than  to  shut  the  mouth  of  the  witness  on  one  part  of  the  case, 
after  hearing  the  other,  and  thus  deprive  him  of  the  opportunity  of  show- 
ing that  his  interest  is  balanced  or  extinguished.  Such  a  case  differs 
widely  from  that  which  arises,  when  a  witness,  who  is  prima  facie  liablci 
on  the  face  of  the  cause  of  action,  is  brought  forward  for  the  purposes  of 
disproving  his  liability. 

The  right  to  exclude  a  witness  in  any  case,  on  the  ground  that  he  is 
prima  facie  liable  on  the  cause  of  action,  is,  however,  opposed  by  a  weight 
of  authority  equally  strong  with  that  which  can  be  adduced  in  its  favour. 
In  Benedict  v.  Hecox,  18  Wend.  491,  one  of  the  sureties  on  a  note,  was 
called  as  a  witness  to  sustain  a  suit  brought  by  another  against  the  defend- 
ants, by  proving  that  they  were  partners  of  the  principal,  and  that  the 
note  had  been  given  for  the  benefit  of  the  firm.  It  is  obvious,  that  no 
case  could  be  stronger  for  the  application  of  the  rule  in  question,  than 
this,  because  the  testimony  of  the  witness  went  directly  to  charge  a  third 
person  with  a  primary  liability  for  the  debt,  and  thus  free  himself  from 
contributing  to  its  payment.  Bat  it  was  held  by  the  Supreme  Court,  and 
again  by  the  Court  of  Errors,  that  as  a  judgment  for  the  plaintiff  would 
not  be  a  bar  to  a  suit  against  the  witness,  although  he  would  undoubtedly 
be  exonerated  by  a  payment  with  or  without  judgment,  the  mere  proba- 
bility that  the  judgment  would  result  in  satisfaction,  was  an  objection  to 
credibility  and  not  to  competency.  And  it  was  held  further,  that  as  his 
liability  to  the  plaintiff  was  balanced  by  a  right  to  an  indemnity  from  the 
defendants,  it  was  not  a  sufficient  ground  of  exclusion,  because  the  court 
could  only  look  at  the  rights  of  the  parties,  and  not  at  the  greater  or  less 
amount  of  difficulty  which  might  attend  on  proving  them.  The  law  was 
held  the  same  way  in  Crook  v.  Taylor,  12  Illinois,  353,  while  in  Eastman 
V.  The  United  States  Bank,  5  Peters,  530,  the  court  were  divided  on  a 
similar  question,  and  came  to  no  decision. 

It  was  held  by  the  Supreme  Court  of  Massachusetts,  in  Emerton  v. 
Andrews,  4  Mass.  654,  that  a  witness  could  not  be  called  to  sustain  a  suit 
against  another,  for  services  rendered  to  himself,  by  proving  that  the 
defendant  had  promised  to  pay  for  them.  But  the  general  course  of 
authority  in  that  state,  sustains  the  decision  made  in  Gregory  v.  Dodge. 
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Thasy  it  was  held  in  Oifford  y.  Goffioi  5  Pick.  447,  that  a  debtor  is  oom«* 
petent  to  prove  that  he  has  paid  the  debt  to  the  defendant,  and  thus  su^ 
tain  a  snit  brought  against  the  latter  by  the  creditor.  So,  in  Tappan  ▼• 
Bailey,  4  Metcalf,  535,  the  maker  of  a  note  was  allowed  to  show  that  it 
had  been  given  on  behalf  of  the  defendants,  and  that  they  were  conse- 
quently liable  to  pay  it.  The  note  was  signed  by  the  witness,  as  agent, 
hot  this  did  not  make  it  the  less  his  interest  to  prove  that  he  had  acted 
with  full  authority. 

The  decisions  in  England  on  this  subject,  are  somewhat  conflicting,  but 
tend  in  the  same  direction  with  those  in  Massachusetts.  The  case  of 
McBrien  v.  Fortune,  8  Campbell,  317,  is  in  point  with  Hickling  v.  Fitch, 
and  that  of  Ripley  v.  Thompson,  12  Moore,  55,  nearly  identical  with  that 
of  Purviance  v.  Bryden.  And  these  cases  are  often  cited  in  connexion 
with  those  of  Brown  v.  Brown,  4  Taunton,  752,  and  Mant  v.  Mainwaring, 
8  id.  139,  which,  however,  turned  chiefly  on  another  point,  for  the  pur- 
pose of  proving  that  a  witness  should  not  be  allowed  to  shift  a  liability 
firom  his  own  shoulders  to  those  of  the  defendant.  But  the  weight 
of  English  authority  is  the  other  way,  and  against  the  existence  of  this 
ground  of  incompetency.  Thus,  it  was  held  in  Lockhart  v.  Graham,  1 
Strange,  35,  that  one  obligee  in  a  bond  is  a  competent  witnness  to  prove 
its  execution  by  another,  although  his  testimony  goes  directly  to  fasten 
the  whole  or  part  of  a  debt  admitted  to  be  due  by  himself,  upon  the  party 
against  whom  his  testimony  is  given.    In  like  manner,  in  York  v.  Blott, 

5  M.  &  S.  21,  one  of  the  makers  of  a  promissory  note,  was  held  compe- 
tent to  prove  its  execution  ^by  the  other,  notwithstanding  the  objection 
that  the  effect  of  his  testimony  was  to  render  the  defendant  liable  to  a 
debt,  which  might  otherwise  be  imposed  wholly  on  himself.  The  ^me 
question  arose  in  Page  v.  Thomas,  6  Meeson  &  Welsby,  733,  except  that 
the  party  sued  on  the  note  was  a  principal,  and  the  witness  admitted  to 
prove  its  execution,  a  mere  surety.     The  cases  of  Blackett  v.  Wier,  5  B. 

6  C.  385,  and  Hall  v.  Ourzon,  ib.  646,  go  still  further,  and  establish  that 
a  witness  may  be  called  to  prove,  that  a  contract  made  by  himself,  is  bind- 
ing on  the  defendants  as  his  partners.  In  Blackett  v.  Wier,  the  liability 
of  the  witness  appeared  from  his  examination  on  the  voir  dire,  while  in 
Hall  V.  Curson,  it  was  shown,  aliunde ;  but  this  was  not  held  to  vary  the 
question,  as  to  his  competency.  So  in  Pipe  v.  Steele,  2  Q.  B.  733,  one 
of  two  defendants  who  had  drawn  a  bill  in  his  own  name,  was  held  to 
have  no  legal  interest  in  proving  that  the  other  defendant  was  a  partner 
in  the  business  on  account  of  which  it  was  given.  In  Hawley  v.  Cad- 
bury,  10  M.  &  W.  505,  an  objection  was  taken  to  the  competency  of  a 
debtor,  called  to  prove  the  existence  of  assets  in  the  hands  of  his  assignee, 
and  a  promise  by  the  latter  to  pay  a  proportional  share  of  the  debt  to  the 
creditor,  on  the  ground  that  a  recovery  against  the  assignee,  would  tend 
directly  to  the  discharge  of  the  debt  due  by  the  witness.  But  it  was  said 
by  Lord  Abinger,  that  a  man  who  deposits  money  with  a  banker  for  the 
account  of  a  creditor,  is  a  competent  witness  to  prove  the  deposit,  in  an 
action  brought  against  the  banker  by  the  creditor ;  and  by  Parke,  Baron, 
that  the  witness  stood  indifferent,  because  he  might  recover  against  the 
defendant,  if  the  action  brought  by  the  plaintiff  proved  unsuccessful. 
This  decision  which  is  sustained  by  an  anonymous  case,  1  Salkeld,  289, 
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is,  GODseqaently,  directly  in  point  with  that  of  Oifford  v.  Coffin,  and 
opposed  to  that  of  Hayes  v.  Grier. 

The  rule  that  a  witness  cannot  be  heard,  to  charge  another  with  a  lia- 
bility resting  on  himself,  is  confined  in  its  general  operation  to  actions  of 
contract,  and  does  not  exclude  the  testimony  of  one  of  the  parties  liable 
for  a  tort,  to  sustain  a  suit  against  the  rest  for  the  same  cause  of  action ; 
Kennedy  v.  Philips,  1  Harris,  408 }  Bowen  v.  Burk,  ib.  246.  This  seems 
the  more  singular,  so  far  as  England  is  in  question,  because  the  law  there 
treats  a  recovery  against  one  trespasser,  as  a  bar  to  any  future  proceeding 
against  another,  whether  it  does  or  does  not  result  in  satisfaction ;  and  it 
would  consequently  appear  that  each  must  be  directly  interested  in  the 
success  of  a  suit  brought  against  the  other.  But  although  a  liability  in 
tort,  is  not  a  ground  of  incompetency  under  ordinary  circumstances,  either 
here  or  in  England,  yet  it  has  notwithstanding  been  determined  in  both 
countries,  that  where  the  goods  of  a  master  are  injured  in  the  hands  of  a 
servant,  the  latter  cannot  be  called  as  a  witness  against  the  wrong-doer ; 
Keymborg  v.  Burbridge,  1  Jones,  635 ;  Plumer  v«  Alexander,  2  Jones, 
81.  Thus  it  was  held  in  The  Schuylkill  Navigation  Company  v.  Harris, 
5  W.  &  S.  29,  that  the  master  of  a  canal  boat  was  incompetent  to  prove 
that  an  injury  inflicted  on  her  while  in  his  hands,  was  occasioned  by  the 
negligence  of  the  agents  of  the  canal  company,  through  whose  locks 
she  was  passing  at  the  time  when  the  accident  happened.  The  wit- 
ness was  said  to  be  interested  to  show,  that  the  loss  was  due  to 
the  wrongful  acts  of  others  and  not  his  own,  and  thus  throw  the  burden 
of  compensation  on  them,  in  his  own  exoneration.  But  it  would  seem 
evident  that  a  judgment  in  favour  of  the  plaintiff,  and  against  the  canal 
company,  would  not  have  been  a  bar  to  a  subsequent  suit  against  the  mas- 
ter of  the  boat ;  and  it  can  only  be  remarked  of  this  case,  as  well  as  of 
many  others  which  have  been  cited,  that  while  it  is  impossible  to  deny 
that  the  witness  was  really  interested,  it  is  exceedingly  difficult  to  bring 
his  interest  within  the  definition  of  legal  interest  given  in  Van  Ness  v. 
Terhune  and  Bent  v.  Baker. 

A  similar  point  was  decided  in  Thompson  v.  Lothrop,  21  Pick.  836, 
and  a  servant  in  whose  care  goods  had  been  left  by  a  sheriff's  officer,  held 
incompetent  to  prove  that  a  seizure  under  a  subsequent  writ  was  wrongful, 
and  not  occasioned  by  any  neglect  or  oversight  on  his  part ;  while  it  was 
decided  in  Kilpatrick  v.  Bush,  1  Cushman,  199,  that  an  administrator 
who  has  made  himself  liable  by  delivering  the  assets  of  the  estate  to  a 
third  person,  is  not  a  competent  witness  in  a  suit  subsequently  brought 
against  the  latter  by  the  distributees.  And  the  law  was  held  the  same 
way  in  Littlefield  v.  Porter,  26  Maine,  37,  but  said  not  to  apply  where 
the  witness  was  the  servant  of  the  bailee,  to  whom  the  property  in  question 
had  been  entrusted,  and  consequently  not  directly  liable  to  the  plaintiff. 

The  doctrine  held  in  these  oases  is,  notwithstanding,  more  or  less  directly 
opposed  by  those  of  Phillips  v.  Bridge,  11  Mass.  246 ;  Dudley  v.  Bolles, 
21  Wend.  465 ;  Howell  v.  The  Cincinnati  Ins.  Co.,  7  Hammond,  276 ; 
Johnson  v.  Hartfa,  2  Bailey,  183  ;  Harris  v.  Smith,  3  S.  &  B.  20 ;  Smith 
V.  Seward,  3  Barr,  342 ;  Wright  v.  Ross,  2  Iowa,  266 ;  and  Moore  v. 
Shenk,  ib.  13.  Thus,  in  Howell  y.  The  Cincinnati  Insurance  Co.,  the 
master  of  a  steamboat  was  held  a  eompetent  witness  for  the  owners  against 
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the  insurers,  although  the  defence  set  np  by  the  latter  was,  that  the  boat 
had  been  lost  through  his  negligence,  because  a  recovery  in  the  action 
would  not  be  a  bar  to  future  proceedings  against  him,  thought  it  might  be 
a  motive  for  refraining  to  institute  them.  And  in  Dudley  y.  BoUes,  the 
Supreme  Court  of  New  York  followed  the  same  course  of  decision,  and 
held  that  a  servant  is  a  competent  witness  in  an  action  of  tort  brought  by 
his  master,  to  recover  for  an  injury  to  his  property  while  in  the  hands  of 
the  servant. 

This  view  of  the  law  is  sustained  by  the  recent  case  of  Jones  v.  Lowell, 
35  Maine,  538,  where  a  servant  was  held  a  competent  witness  for  the 
plaintiff  in  a  suit  against  his  master  for  an  injury  occasioned  by  his  own 
negligence.  <<  The  recovery  here,''  said  Applbton,  J.,  in  delivering  the 
opinion  of  the  Court,  <<  being  no  bar  to  a  suit  against  the  witness  for  the 
trespass  to  which  his  testimony  related,  he  has  no  interest  in  the  judgment 
as  a  judgment.  It  could  not  be  received  in  a  suit  against  him  to  show  the 
fact  of  the  trespass  or  the  amount  of  the  injury.  As  against  him  the  plain- 
tiffs may  recover  more  or  less  as  the  jury  may  determine.  It  is  true  the  plaiu^ 
tiffis  may  collect  the  judgment  they  may  recover  against  the  defendant,  but 
that  contingency  is  one  affecting  the  credibility  rather  than  the  competency 
of  the  witness.  If  the  judgment  should  be  paid,  it  is  the  payment,  which 
will  defeat  the  plaintiffs'  right  to  recover,  but  the  payment  of  the  damage 
sustained  would  equally  have  that  effect,  whether  there  was  a  judgment  or 
not.  It  would  be  a  consequence  resulting  from  a  satisfaction  of  the  plaii^ 
tiffs'  claim  and  wholly  irrespective  of  the  fact,  that  the  same  had  been 
converted  into  a  judgment.  The  judgment,  as  such,  is  of  no  more  sei^ 
▼ioe  to  the  witness,  and  can  no  more  avail  than  would  the  fact,  that  the 
witness  is  a  co-trespasser,  serve  the  defendant  as  a  bar  to  the  plaintiffs' 
suit.  Snow  V.  Chandler,  10  N.  H.  92.  While  the  witness  thus  receives 
no  protection  by  reason  of  the  judgment  against  the  defendant,  his  state- 
ments in  this  case  may  be  received  against  him  and  form  the  basis  upon 
which  the  verdict  is  rendered.  According  to  the  entire  weight  of  au- 
thority the  testimony  objected  to  was  properly  received.  Marsh  v  Berry, 
7  Cow.  346 ;  Collins  v.  Ellis,  21  Wend.  402  -,  Dudley  v.  Balles,  24  Wend. 
465 ;  2  Smith's  Leading  Cases,  72 ;  Morris  v.  Daubigny,  5  J.  B.  Moore^ 
831 ;  Blackell  v.  Weir,  5  B.  ft  C.  885 ;  1  PhU.  Ev.  68."  It  is  evident 
that  this  argument  would  have  been  equally  applicable,  had  the  witness 
been  called  to  prove  that  goods  entrusted  to  his  charge  by  the  plaintiff^ 
had  been  injured  by  the  negligence  of  the  defendant. 

There  are,  moreover,  a  great  number  of  cases  in  which  the  rule  in  ques* 
tion  is  held  not  to  apply,  even  by  those  tribunals  which  go  farthest  in  its 
applioation.  Thus  the  cashier  or  teller  of  a  bank  has  been  held  a  compe- 
tent witness,  in  a  suit  brought  by  the  bank,  on  a  cause  of  action  growing 
out  of  his  oversight,  in  permitting  the  defendant  U  overdraw  his  account; 
The  United  States  Bank  v.  Steams,  15  Wend.  814;  The  Farmers'  and 
Mechanics'  Bank  v.  The  Champlain  Transportation  Company,  18  Ver- 
mont, 181 ;  The  Bank  of  South  Carolina  v.  Rose,  1  Strobhart's  Eq.  257; 
The  Franklin  Bank  v.  Freeman,  16  Pick.  530. 

In  some  of  these  cases  the  court  took  the  ground,  which  is  also  sufr* 
tained  by  the  language  held  in  a  great  number  of  others,  that  the  neces- 
sity for  receiving  the  statements  of  agents  with  regard  to  the  execution  of 
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their  daties,  in  order  to  prevent  an  entire  failnre  of  proof,  wiU  jnstifj  the 
admission  of  their  testimony,  even  where  it  tends  direotlj  to  throw  a  bur- 
den upon  others,  which  might  otherwise  fall  ezclusivelj  on  themselves; 
Moses  V.  The  Boston  and  Maine  Rail  Road  Co.,  4  Foster,  71 ;  The  State 
y.  Halloway,  8  Blackford,  45  -,  Christy  v.  Smith,  23  Yerm.  668 ;  Oosens  v. 
Pooser,  1  Spear,  325 ;  Marshall  v.  Nagel,  1  Bailey,  308 ;  The  Strafford 
Bank  v.  Connell,  New  Hampshire,  192  y  Phelps  y.  Sinclair,  2  id.  834. 
Thns  it  was  held  in  Moses  v.  The  Boston  and  Maine  Rail  Road  Co.,  that 
the  delivery  of  goods  may  be  proved  by  the  drayman  by  whom  they  are 
sent,  notwithstanding  the  interest  which  he  necessarily  has,  in  getting  rid 
of  the  responsibility  which  mast  necessarily  attach  to  him,  if  they  were 
not  delivered.  But  the  limits  of  this  exception  to  the  rule,  are  as  obscure 
and  ill  defined  as  the  rule  itself,  and  no  clear  or  certain  deduction  can  be 
drawn  from  the  numerous  cases  in  which  the  question  has  been  considered; 
Benjamin  v.  Porteus,  2  H.  Bl.  390 ;  Fuller  v.  Wheelock,  10  Pick.  135 ; 
Bailey  v.  Shaw.  In  Edmonds  v.  Lowe,  8  B.  &  C.  407,  and  Williams  v.  Lit- 
tle, 12  New  Hampshire,  29,  the  admission  of  agents  on  the  ground  of 
necessity,  was  said  to  be  confined  to  tbc^e  instances,  4n  which  they  are 
employed  in  the  general  operations  of  commerce^  and  not  to  apply  when 
they  represent  their  principals  only  in  a  single  transaction ;  while  it  was 
held  in  Moses  v.  The  Boston  and  Maine  Railroad  Co^,  and  Bailey  v.  Shaw, 
that  even  if  the  soundness  of  this  distinction  were  unquestionable,  it 
would  not  justify  the  exclusion  of  those  who,  like  brokers,  common  car- 
riers, or  public  draymen,  act  as  agents  or  servants  for  the  community  at 
large,  although  their  employment  by  the  party  who  requires  the  aid  of 
their  testimony,  may  have  been  limited  to  a  particular  occaflion.  The  tes- 
timony of  agents  has  also  been  said  to  be  inadmissible  in  cases  where  they 
have  departed  from  the  usual  course  of  business ;  FuUer  v.  Wheelock,  10 
Pick.  105 ;  but  admissible  where  the  action  grows  out  of  a  mistake  or 
oversight  committed  in  pursuing  it ;  The  United  States  Bank  v.  Steams, 
15  Wend.  314 ;  Noble  v.  Paddock,  19  id.  457.  But  the  tests  thus  pro- 
posed, labour  under  the  double  difficulty  of  being  both  obscure  and  uncer- 
tain in  themselves,  and  insusceptible  of  just  or  accurate  application  in  a 
preliminary  inquiry,  or  without  a  full  examination  of  all  the  evidence  in 
the  cause  in  which  the  question  of  competency  arises ;  and  it  would  seem 
difficult  to  pursue  any  middle  course,  between  putting  the  testimony  of  agents 
on  the  same  footing  with  that  of  other  interested  witnesses,  and  admitting 
it  in  all  cases  without  regard  to  interest. 

Whatever  the  rule  may  be  when  the  liability  of  the  agent  is  proved  or 
admitted,  it  will  not  be  presumed,  for  the  purpose  of  excluding  him. 
The  presumption  is  in  &vour  of  competency  in  the  case  of  agents,  as 
well  as  of  other  witnesses,  and  their  testimony  cannot  be  rejected  unless 
it  be  distinctly  apparent  that  the  action  is  founded  on  a  neglect  or  de- 
fault, for  which  they  will  be  answerable,  unless  they  can  succeed  in  dis- 
proving it,  or  showing  that  it  is  due  to  the  negligence  of  others,  and  not 
to  their  own ;  Noble  v.  Paddock,  19  Wend.  457 ;  Scott  v.  Wells,  6  W.  & 
S.  357.  Thus  the  bailor  of  a  chattel  may  call  the  bailee  as  a  witness,  to  prove 
that  the  goods  entrusted  to  his  care  were  injured  while  in  the  possession 
of  his  servants,  by  the  negligence  of  the  defendant;  Smith  v.  Seward,  3 
Barr,  342.    «  The  court  cannot  presume,''  said  Gibson,  J.,  in  this  case. 
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«tbal  the  wagoner  employed  byihe  witn^ls  was  guilty  of  negligenoej.  with- 
out which  neither  wagoner  or  employer  would  be  liable  to  the  defendant/' 
It  would  seem  equally  difficult  to  deny  the  eoundnese  of  this  argument|  or 
to  reconcile  it  with  those  cases  in  which  the  testimony  of  servants  has 
been  held  inadmissible,  to  show  that  their  master's  property  was  injured 
while  in  their  hands,  by  the  neglect  or  misconduct  of  the  defendant,  with- 
out any  better  reason  than  the  assumption,  that  a  recoyery  followed  by  sat- 
isfaction, would  compel  the  plaintiff  to  forego  a  right  of  suit  against  them^ 
which  he  was  not  proved  to  possess. 

It  will  be  seen,  by  referring  to  the  general  rule  laid  down  in  Van  Ness 
V.  Terhune,  and  cited  in  the  beginning  of  this  note,  that  a  witness  will  be 
incompetent,  wherever  the  verdict  or  judgment  can  be  given  in  evidence 
for  or  against  him,  although  he  may  have  no  direct  interest  in  the  event 
of  the  suit  Thus  the  vendor  of  chattels  personal,  is  an  incompetent  wit- 
ness in  any  subsequent  proceeding  in  which  the  title  transferred  by  the 
sale  is  called  in  question,  because  a  verdict  and  judgment  against  the  ven- 
dee, will  be  evidence  in  an  action  founded  on  the  implied  warranty  of  titlcj 
which  ordinarily  accompanies  the  sale  of  personal  property;  Thompson 
V.  Towle,  32  Maine,  87 ;  Halo  v.  Smith,  6  Oreenleaf,  416 ;  Heermanoe  v. 
Yemoy,  6  Johnson,  5;  Shaver  v.  Ehle,  16  id.  201;  Mc&inn  v.  Holmes, 
2  Watts,  121 ;  McCabe  v.  Morehead,  1  W.  &  S.  513 ;  Parker  v.  Ham- 
mond, 3  Weston,  441 ;  Woolfolk  v.  McDowell,  9  Dana,  268 ;  Parker  v. 
Hammond,  13  Vermont,  242;  Freeman  v.  Lewis,  5  Iredell,  91 ;  Whitney 
Heywood,  6  Gushing,  82.  And  when  the  sale  is  intended  as  a  security 
for  a  debt,  and  not  as  an  absolute  transfer,  as  in  the  case  of  a  pledge  or 
mortgage,  the  vendor  will  be  incompetent,  in  consequence,  as  well  of  an 
indirect  liability  on  the  implied  warranty  of  title,  as  of  a  direct  interest 
in  the  payment  of  the  debt;  Wood  v.  Braynard,  6  Pick.  423 ;  Favor  v. 
Harletty  1  Gilman,  385.  So  where  the  sale  or  assignment  of  a  chose  in 
action,  is  attended  with  an  express  or  implied  undertaking,  that  the  debt 
or  demand  assigned  is  really  due ;  the  assignor  stands  on  the  same  footing 
with  the  vendor  of  a  chattel,  and  cannot  be  a  witness  in  any  subsequent 
suit  brought  by  or  on  behalf  of  the  assignee ;  Grayson's  Appeal,  5  Barr, 
395 ;  Burrows  v.  Sheath,  6  id.  325;  Kelly  v.  Eichman,  5  Wharton,  447; 
Stroh  y.  Hess,  1  W.  &  S.  152 ;  Ludwig  v.  Meyer,  5  W.  &  S.  436 ;  Her- 
riek  v.  Whitney,  15  Johnson,  240;  Shaver  v.  Ehle,  15  Johnson,  201; 
Whitney  v.  Hey  ward,  6  Gushing,  82 ;  Clifton  v.  Sharpe,  15  Alabama^ 
618.  But  as  the  implied  warranty,  attendant  on  the  sale  or  assignment 
of  a  chattel  or  chose  in  action,  is  founded  on  the  presumption  that  such  was 
the  understanding  with  which  the  parties  contracted,  it  may  be  rebutted  by 
drcumstances,  or  by  direct  evidence  of  a  contrary  intention;  Morley  v. 
Attleborough,  3  Exchequer,  500.  And  when  it  is  shown  in  this  or  in 
any  other  way,  that  no  warranty  was  intended,  the  assignor  of  a  debt,  or 
the  vendor  of  a  chattel,  will  be  a  competent  witness  on  behalf  of  the 
vendee  or  assignee ;  Jones  v.  Hungerford,  3  Metoalf,  515 ;  Willing  v. 
Peters,  12  S.  ft  R.  177 ;  Mahone  v.  Yancey,  14  Alabama,  395 ;  Watson 
V.  McLarren,  19  Wend.  557 ;  Fuller  v.  Hodgdon,  25  Maine,  243.  Thus 
in  Larkey  v.  Shnler,  2  Carter,  376,  a  sale  by  a  vendor  out  of  possession, 
WBs  held  not  to  disqualify  him  from  appearing  as  a  witness  for  the  vendee; 
and  it  is  sufficiently  evident  that  the  transfer  of  property  as  a  gift  or 
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grataity,  cannot  disqualify  the  tfonor  from  giving  evidenoe  on  behalf  of 
the  donee ;  Jones  y.  Hoskins,  18  Alabama,  489. 

In  the  absenoe  of  special  words  of  gift,  of  statutory  enactments,  and  of 
an  express  warranty  or  coTcnant,  there  is  no  warranty  of  title  in  sales  of 
land.  Hence,  when  these  or  other  special  grounds  of  disqualification  are 
not  shown,  a  vendor  of  real  estate,  will  be  a  competent  witness  in  support 
of  the  title  conveyed  to  the  vendee ;  Jackson  v.  Hubble,  1  Cowen,  613'; 
Rogers  v.  Turley,  4  Bibb,  855;  Kline  v.  Beebe,  6  Conn.  494;  Grata 
V.  Ewalt,  2  Binney,  95;  Cain  v.  Henderson,  ib.  108;  Bomick  v. 
Beichenback,  10  S.  &  R.  84;  Cleavinger  v.  Reimar,  3  W.  &  S.  486. 

But  when  a  warranty  or  covenant  for  title  has  been  expressly  given,  or 
is  implied  by  the  law,  the  grantor  will  necessarily  be  incompetent  as  a 
witness  for  the  grantee,  in  any  subsequent  suit  or  proceeding  which  will 
lead  to  an  eviction  of  the  latter,  if  determined  against  him,  and  thus  prove 
or  constitute  a  breach  of  the  covenant  or  warranty ;  Moore  v.  MoKie,  5  S. 
&  M.  238;  Hopkins  y.  Conrad,  2  Rawle,  826;  Goodman  v.  Losey,  3  W. 
ft  S.  527.  This  result  will  follow,  even  when  the  grantee  is  not  a  party 
to  the  suit,  if  it  tend  directly  to  oust  him  from  the  premises  conveyed  by 
the  grantor.  Thus  when  land  subject  to  a  lien,  growing  out  of  an  attach- 
ment against  a  prior  holder,  is  conveyed  with  general  warranty,  the  war- 
rantor will  be  an  incompetent  witness  for  the  defendant  in  the  attachmenty 
because  a  judgment  against  him  may  produce  an  eviction  of  the  grantee, 
and  will  be  admissible  in  evidence  in  a  suit  on  the  warranty;  Kendall  v. 
Field,  2  Shepley,  30;  Pond  v.  Hartwell,  17  Pick.  271.  This  rule  appUes 
in  every  instance,  where  a  grantor  is  called  to  defeat  or  disprove  a  lien  or 
charge,  againet  which  he  has  undertaken  to  indemnify  the  grantee ;  Swift 
Y.  Dean,  6  Johnson,  523.  Thus  in  Scott  v.  Lloyd,  9  Peters,  418,  the 
grantor  of  land  who  had  given  a  covenant  of  indemnity  against  a  rent 
issuing  out  of  it,  was  held  incompetent  to  give  evidence  in  an  action 
of  replevin  brought  by  the  grantee,  for  goods  which  had  been  distrained 
for  the  arrears  of  the  rent.  It  is,  however  obvious,  that  the  fact  of  hav- 
ing given  a  warranty,  or  covenant  for  title,  will  not  produce  disqualifica- 
tion, unless  the  title  to  which  the  warranty  or  covenant  relates,  is  directly 
in  question,  in  the  suit  in  which  the  warrantor  is  called  as  a  witness; 
Harris  v.  Fletcher,  10  New  Hampshire,  20;  Mahone  v.  Yancey,  14  Ala- 
bama, 395.  A  special  warranty,  limited  to  the  acts  of  the  grantor,  does 
not  therefore  render  him  incompetent  in  a  suit  brought  on  a  title  para- 
mount; Twambly  v.  Henley,  4  Mass.  441;  Beach  v.  Scotton,  5  Vermont, 
209;  Sweitzer  v.  Meese,  6  Binney,  500;  Burns  v.  Lyon,  4  Watts,  363 ; 
Morris  v.  Harris,  9  Gill.  19 ;  nor  will  a  general  warranty  disqualify  him 
from  giving  evidence  in  a  suit  growing  out  of  the  acts  of  the  grantee,  sub- 
sequently to  the  period  at  which  the  warranty  was  given;  Blaisdell  y. 
Oowell,  2  Shepley,  230.  The  incompetency  of  the  grantor  is  founded 
solely  on  his  obligation  to  indemnify  the  grantee ;  and  his  testimony  can- 
not be  excluded,  unless  the  circumstances  are  such  that  the  success  of  the 
party  against  whom  he  is  called,  will  be  a  breach  of  this  obligation. 
When,  therefore,  the  question  is  purely  one  of  boundary,  and  the  failure 
of  the  grantee  will  not  entitle  him  to  maintain  an  action  on  the  warranty, 
or  covenants  for  title,  the  grantor  will  be  a  competent  witness  in  his 
favour ;  Prescott  v.  Hawkins,  2  Foster,  191.    In  like  manner,  the  assignor 
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of  a  debt,  or  other  chose  in  aotion,  will  be  a  competent  witness  for  the 
assignee,  when  it  is  conceded  that  the  debt  was  dae  at  the  time  of  the 
assignment,  and  the  defence  is  based  npon  a  set-off,  or  payment;  Hough 
▼.  Barton,  20  Vermont,  455 ;  and  the  result  will  be  the  same  when  the 
title  of  the  grantee  is  impeached,  on  the  ground  that  he  is  an  accomplice 
in  a  fraud  against  creditors;  because,  under  these  circumstances,  both 
parties  are  in  pari  delicto,  and  neither  can  maintain  an  action  against  the 
other;  Loker  v.  Haynes,  11  Mass.  498;  Bridge  y.  Eggleston,  14  id. 
250 ;  Warner  v.  Perry,  22  Vermont,  155 ;  Seymour  v.  Beach,  4  id.  498. 

A  verdict  and  judgment  against  a  principal,  in  a  suit  brought  against 
him  for  the  wrongful  acts  of  his  agent,  will  be  eyidence  in  his  favour  in 
any  subsequent  suit  against  the  agent,  to  prove  the  amount  of  injury  which 
he  has  sustained  in  consequence  of  the  act,  although  not  for  the  purpose 
of  proving  the  nature  of  the  act  itself,  which  must  be  shown  by  other  evi- 
dence. The  agent  is  therefore  interested,  and  incompetent  as  a  witness  for 
the  defence;  The  Bank  of  Oswego  v.  Babcock,  5  Hill,  152;  M'Glure  v. 
Whitesides,  2  Carter,  573;  Green  v.  The  New  River  Co.,  4  Term,  589; 
The  Rail  Road  Co.  v.  Ridd,  7  Dana,  245;  Huddlekauf  v.  Smith,  1  Mary- 
land, 329 ;  Dorrance  v.  The  Commonwealth,  1  Harris,  140.  In  order, 
however,  that  this  reasoning  should  be  applicable,  and  disqualify  an  agent, 
from  giving  evidence  in  a  suit  against  the  principal,  the  cause  of  action 
must  be  such  as  to  entitle  the  princfpal  to  an  action  over  against  the 
agent;  or,  in  other  words,  the  coifduct  of  the  agent  must  have  been 
wrongful,  not  only  as  against  the  plaintiff,  but  as  between  himself  and  the 
principal.  The  law  never  presumes  wrong  or  negligence,  and  it  must  be 
shown  in  all  cases  by  him  who  would  rely  upon  it.  Hence  the  agent  will 
in  general  be  a  competent  witness  for  the  defence  of  the  principal,  unless 
there  is  something  either  in  the  evidence  or  in  his  own  statements,  to  show 
that  the  cause  of  action  arose  specifically  from  his  misconduct;  Smith  v. 
Seward,  3  Barr,  342.  And  it  is  not  enough  that  the  act  may  have  been 
wrongful  with  regard  to  the  plaintiff,  it  must  appear  to  have  been  so  as 
against  the  defendant.  An  agent  is  not  liable  to  his  principal  for  any- 
thing done  under  his  orders  or  with  his  assent  or  approbation.  When, 
therefore,  a  suit  is  brought  against  the  master  and  owner  of  a  vessel,  for 
an  injury  done  by  a  collision,  the  helmsman  will  be  a  competent  witness 
in  their  favour,  unless  it  appear  not  only  that  the  helm  was  put  in  the 
wrong  direction,  but  that  this  arose  from  his  negligence  or  disobedience  of 
orders.  For  until  he  is  shown  to  have  been  guilty  either  of  misfeasance 
or  negligence,  he  will  be  presumed  to  have  obeyed  the  commands  of  his 
superiors,  and  consequently  not  to  be  liable  to  an  action  by  them;  Noble 
V.  Paddock,  19  Wend.  126;  Barnes  v.  Cole,  21  id.  129.  In  like  man- 
ner,  a  sheriff's  deputy  will  be  competent  as  a  witness  for  the  sheriff,  in 
an  action  for  a  false  return  to  a  writ,  or  the  escape  of  a  prisoner,  unless 
there  is  something  to  show  that  his  acts  were  negligent  in  themselves,  and 
a  violation  of  the  express  or  implied  tenor  of  his  instructions ;  Stewart  v. 
Kip,  5  Johnson,  256;  The  Juniata  Bank  v.  Beale,  1  W.  &  S.  229.  A 
court  should  presume  competency  in  all  cases  where  it  is  in  question,  un- 
less the  contrary  is  apparent,  and  should  not  exclude  a  witness,  unless 
some  specific  interest  or  liability  is  shown  to  justify  his  exclusion; 
Christy  V.  Smith,  23  Vermont,  663. 
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This  reasoniDg  is  emphatically  applicable,  when  the  suit  against  the  priD- 
cipal  is  founded  in  contract  and  not  in  tort.  For  as  the  wrong  complained 
of  under  these  circumstances,  is  the  breach  of  a  contract  with  which  the 
agent  has  nothing  to  do,  he  cannot  be  liable  over  to  the  principal,  unless 
on  the  ground  of  a  breach  of  orders,  which  the  law  will  not  presume.  It 
was  consequently  held  in  McCurdy  v.  The  Schuylkill  Navigation  Co.,  3 
Wharton,  424,  that  a  workman  employed  by  the  defendants  to  build  a 
dam,  was  a  competent  witness  in  an  action  of  covenant  against  them,  for 
not  raising  it  to  a  proper  height  and  keeping  it  in  repair,  because  no 
wrongful  act  was  shown  as  against  the  witness,  and  the  court  could  not 
presume  that  he  had  disobeyed  the  instructions  given  by  his  employers. 
A  similar  decision  was  made  in  Scott  v.  Wells,  6  W.  &  S.  857.  And 
in  Downer  v.  Davis,  19  Pick.  73,  a  servant  who  had  been  employed 
in  the  execution  of  a  contract,  under  the  immediate  superintendence  of 
his  master,  was  held  to  be  a  competent  witness  for  the  latter,  in  a  suit 
brought  to  recover  damages  for  the  defective  execution  of  the  contract. 

When,  however,  the  act  complained  of  by  the  plaintiff  is  tortious  against 
him,  and  a  plain  violation  of  the  duty  of  the  agent  towards  the  principal, 
« the  agent  will  be  incompetent,  whether  the  action  be  laid  in  tort,  or 
in  contract;  Newbold  v.  Wilkins,  1  Harrington,  43.  Thus  where  a 
suit  brought  by  the  owner  of  a  canal  boat  for  freight,  was  resisted  on  the 
ground  that,  the  goods  had  been  injured  by  the  negligence  of  the  boatmen, 
the  latter  were  held  incompetent  to  rebut  this  defence,  and  exculpate 
themselves  from  the  charge  on  which  it  was  founded,  because  sufBcient 
evidence  had  been  given  to  raise  a  presumption,  that  they  would  be  liable 
to  the  owner  for  the  amount  of  the  freight,  if  he  failed  to  recover  it  from 
the  defendants,  and  that  they  were  consequently  interested  in  promoting 
a  recovery;  Humphreys  v.  Reed,  6  Wharton,  441. 

But  the  leaning  of  the  law,  in  this  as  in  all  other  cases,  is  in  favour  of 
competency,  and  against  the  exclusion  of  testimony,  without  clear  and 
adequate  reason.  Thus  in  Draper  v.  The  Norwich  and  Worcester  R.  R. 
Co.,  11  Metcalf,  505,  where  suit  was  brought  against  the  defendants  as 
common  carriers,  for  flour  which  had  been  delivered  to  them  for  trans- 
portation, their  agent,  to  whom  the  delivery  had  been  made,  was  held  to  be 
a  competent  witness  for  the  defence,  on  the  double  ground  that  there  was 
no  sufficient  reason  for  believing  him  interested,  and  that  if  he  were,  his 
evidence  should  still  be  admitted  from  motives  of  necessity  and  policy. 
In  deciding  this  case,  the  court  held  the  following  language:  <<It  is  not 
easy,  perhaps,  to  draw  a  precise  line  between  the  cases  of  servants  called 
by  their  masters,  where  the  matter  drawn  in  question  is  the  carelessness 
and  negligence  of  the  servants,  and  cases  where  servants  and  agents  are 
called  to  testify  to  acts  done  in  the  usual  course  of  their  employment,  and 
where  their  masters  may  gain  or  lose  by  their  testimony.  In  the  former, 
they  are  held  to  be  incompetent;  in  the  latter,  they  are  competent.  Per- 
haps the  true  distinction  is  this;  that  where,  by  the  pleadings  and  issue, 
or  the  actual  state  of  the  inquiry,  the  question  is  upon  the  liability  of 
one  to  answer,  in  consequence  of  the  negligence  or  carelessness  of  a  par- 
ticular servant,  and  where  the  servant  may  be  liable  over,  in  an  action  to 
the  master,  such  servant  shall  be  held  incompetent  for  his  employer,  with- 
out a  release;  because,  in  a  suit  over  against  the  servant,  the  verdict  and 
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jadgment,  in  the  oase  in  which  he  is  offered,  would  he  evidence  for  the 
employer  against  the  servant,  either  as  to  the  main  fact,  or  as  to  the 
amount  of  damages  sustained.  But  where  the  question  is  of  a  general 
nature,  as  in  trover  or  case  for  the  non-delivery  of  property,  no  such  use 
oould  be  made  of  the  judgment,  and  the  objection  to  the  competency  of 
the  witness  would  not  exist.  It  is  difficult  to  perceive  the  interest,  which 
the  witness  has  in  the  present  suit,  when  we  consider  that  such  interest 
must  be  direct,  and  not  contingent,  possible  or  uncertain,  and  that  it 
must  be  an  interest  in  the  event  of  the  suit,  and  not  merely  in  the  ques- 
tion or  subject-matter;  Bant  v.  Baker,  3  T.  R.  27.  The  witness  is  not 
called  to  prove  his  own  negligence.  Such  fact  is  not  directly  or  neces- 
sarily charged,  or  drawn  in  question ;  G-reen  v.  New  River  Co.,  4  T.  K. 
590;  Noble  v.  Paddock,  19  Wend.  457.  But  the  precise  ground  on 
which  we  decide,  that  this  witness  was  competent  is,  that  the  case  is 
withiu  that  well  established  exception  to  the  general  rule,  which  admits 
agents,  factors,  brokers,  carriers,  and  subordinate  agents  and  servants  in 
all  departments  of  business,  to  testify  as  competent  witnesses,  to  the 
receipt  and  payment  of  money,  the  delivery  of  goods,  and  all  acts  usually 
done  by  such  classes  of  persons  within  the  scope  of  their  ordinary  occu- 
pation and  employment.  It  is  founded  on  those  considerations  of  general 
expediency,  growing  out  of  the  usual  order  and  course  of  business;  and 
without  such  modification  of  the  general  rule,  business  would  be  greatly 
impeded.  A  different  rule  would  operate  as  a  great  obstruction  to  the 
transactions  of  merchants,  ship-owners,  carriers  and  other  dealers ;  but  it 
would  nearly  prevent  the  operation  of  corporate  companies,  who  must  act 
entirely  through  various  classes  of  officers  of  assigns  and  agents ;  1  Greenl. 
on  Ev.  §§  416,  417." 

A  principal  must  necessarily  be  incompetent  as  a  witness  for  the  agent, 
whenever  a  verdict  against  the  one,  will  be  admissible  in  evidence  for 
or  against  the  other,  or  when  the  recovery  of  the  agent  will  enure  to  the 
use  of  the  principal;  and  hence  a  bailor  cannot  give  evidence  in  support 
of  an  action  brought  by  the  bailee  for  the  recovery  of  the  property  in- 
cluded in  the  bailment;  Heitzman  v.  Divil,  1  Jones,  264.  In  most 
cases,  however,  where  a  recovery  against  the  agent  will  entitle  him  to  an 
action  against  the  principal,  the  latter  is  equally  liable  to  the  plaintiff, 
and  may  consequently  testify  in  favor  of  either  of  the  parties  in  the  action ; 
Strohecker  v.  Hoffman,  7  Harris,  223;  and  as  the  rule  which  denies  all 
right  of  contribution  or  indemnity  between  actual  tort-feasors,  applies  with 
full  force  as  between  principal  and  agent,  there  is  in  general  no  liability 
on  the  part  of  the  principal,  to  indemnify  the  agent,  against  the  wrongful 
acts  of  the  latter,  even  when  committed  in  his  employment,  or  by  his 
orders;  Hasbrouck  v.  Lown,  8  Johnson,  837;  Paddock  v.  Fradley,  1  Cr. 
k  J.  90.  Thus,  in  Keene  v.  Reeve,  14  Johnson,  82,  the  owner  of  a  ves- 
sel was  held  a  competent  witness  for  the  master,  in  a  suit  against  the  latter 
for  running  down  a  schooner,  belonging  to  the  plaintiff,  because  a  judg- 
ment for  him  would  only  bind  the  defendant,  and  would  impose  no  liability 
whatever  on  the  witness.  And  when  a  suit  was  brought  against  an  agent 
for  money,  which  he  was  alleged  to  have  collected  and  paid  over  to  his 
principal,  in  fraud  of  the  plaintiff,  the  principal  was  held  to  be  a  eompe- 
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tent  witness  for  the  agent,  because,  as  both  were  parties  to  the  frand  if 
really  committed,  neither  could  sustain  an  action  against  the  other,  to 
obtain  an  indemnity  against  its  consequences;  Seidel  v.  Pickworth,  10  8. 
&  R.  442.  A  principal  is,  however,  bound  to  indemnify  the  agent  for  all 
acts  done  at  his  request,  for  the  purpose  of  testing  or  asserting  a  right, 
which  are  not  necessarily  and  essentially  wrongful,  and  will,  therefore, 
be  incompetent  as  a  witness  for  the  agent  in  any  subsequent  suit,  in 
which  they  constitute  the  cause  of  action ;  Lord  y.  Brown,  5  Denio,  545. 

It  is  hardly  necessary  to  observe  that  an  interest,  arising  out  of  the  lia- 
bility of  the  witness  to  a  future  action,  in  which  the  judgment  in  the  suit 
in  which  he  is  called,  will  be  evidence  against  him,  may  be  removed  in  all 
cases  by  a  release,  whether  the  liability  arise  from  an  express  or  implied 
warranty  on  the  sale  of  lands  or  chattels;  Clark  v.  Johnson,  5  Day,  373; 
Jordan  v.  Symonds,  10  Shepley,207;  Jackson  v.  Frost,  6  Johnson,  135; 
Jackson  v.  Root,  18  id.  60;  Leighton  v.  Perkins,  2  New  Hampshire, 
427;  Faunce  v.  Leslie,  6  Barr,  121;  Oadbury  v.  Nolan,  5  id.  120;  Cun- 
ningham V.  Knight,  1  Barbour,  399 ;  or  from  the  position  held  by  the 
witness,  either  as  principal  or  agent,  towards  the  party,  in  whose  favour  he 
is  called  to  give  evidence;  Turner t.  Austin,  16  Mass.  185;  Jewett  v. 
Adams,  6  Maine,  367 ;  Ordway  v.  Bacon,  14  Vermont,  378. 

The  competency  of  a  party  to  a  contract  to  appear  as  a  witness,  in  a  suit 
brought  upon  it,  is  necessarily  dependent  upon  the  nature  of  the  contract, 
and  of  the  circumstances  under  which  the  witness  is  called  to  give  evi- 
dence.     Ordinarily  speaking,  one  of  several  parties  to  a  joint,  or  joint  and 
several  contract,  is  a  competent  witness  for  the  plaintiff,  in  a  suit  on  the 
contract,  against  another.     This  is  too  plain  for  argument,  when  the  wit- 
ness is  joined  in  the  suit  with  the  defendant,  and  is  equally  true  when  he 
is  not ;  for,  as  the  ultimate  liability  of  the  witness  is  limited  to  his  share 
of  the  joint  debt,  it  is  comparatively  immaterial  whether  the  whole  be  re- 
covered against  him  in  the  first  instance,  and  subsequently  apportioned 
by  a  suit  against  the  other  parties  to  the  contract,  or  whether  the  burden 
be  first  cast  on  them,  and  a  suit  subsequently  brought  against  him  for  con- 
tribution.    In  other  words,  as  his  ultimate  liability  will  be  the  same, 
whatever  may  be  the  event  of  the  suit,  he   can   have   no  interest  in 
promoting  the  recovery  of  the  plaintiff;  Lockhart  v.  Graham,  1  Strange, 
35 ;  Cummings  v.  Coffin,  7  Iredell,  196 ;  Gregory  v.  Dodge,  14  Wend. 
593 ;  Yorke  v.  Blott,  5  M.  &  S.  71 ;  Blackett  v.  Weir,  5  B.  &  C. 
882 ;  Hall  v.  Curaon,  9  id.  646 ;  Pipe  v.  Steele,  2  Q.  B.  733 ;  Wil- 
liams  V.  Cummins,  6  Monroe,  157 ;  Mevey  v.  Matthews,  9  Barr,  112  ; 
Crook  V.  Taylor,  12  Illinois,  353 ;  Kincaid  v.  Puroell,  1  Carter,  224 ; 
Washing  v.  Wright,  8   Iredell,  1.     It  is  true,  that  as  a  recovery  on 
a  contract  merely  joint,  or  made  so  by  the  suit  brought  upon  it,  will 
operate  as  a  merger  of  the  cause  of  action,  and  discharge  those  who  are 
not  sued,  from  all  further  liability,  they  might  appear  to  be  interested 
in  the  success  of  the  plaintiff ;  Smith  v.  Black,  9  L.  &  R.  142 ;  Ward  v. 
Johnson,  13  Massachusetts,  148 ;  Downey  v.  Bank  of  Greencastle,  13  id. 
288 ;  Penny  v.  Martin,  Johnson's  Chan.  566 ;  Beltzhoover  v.  The  Com- 
monwealth, 1  Watts,  126 ;  Robertson  v.  Smith,  18  Johnson,  459 ;  were 
it  not  that  the  same  result  will  follow  from  a  judgment  for  the  defendant, 
when  given  on  the  merits;    Pierce  v.   Kearney,  5  Hill,  93;  Levy  v. 
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M<Cranej,  1  Blackford,  8 ;  Kingley  v.  Kirkpatrick,  7  id.  859 ;  Smith  v. 
Silliman,  4  Wharton,  599 ;  Blackett  v.  Wier,  5  B.  &  C.  885 }  Purvianoe 
y.  Drjden,  8  S.  &  R.  406. 

It  was,  howQver,  decided  in  McClelland  v.  Ridgway,  12  Alahama,  482, 
that  the  effect  of  a  judgment  for  the  plaintiff,  in  a  suit  against  one  of  several 
parties,  bound  by  a  joint  contract,  in  precluding  subsequent  proceeding 
against  the  rest,  is  wholly  due  to  its  operation  as  a  merger  of  the  cause  of 
action,  and  that  a  judgment  for  the  defendant  will  not  operate  as  an  estoppel, 
in  favour  of  persons  who  are  not  parties  to  the  record,  and  are  only  con. 
neoted  with  the  suit,  through  their  interest  in  the  contract  on  which  it  is 
founded. 

This  view  of  the  law  might  lead  to  the  conclusion,  that  a  contractor 
not  sued,  is  interested  in  promoting  a  recovery  against  those  who  are,  and 
thus  raising  a  barrier  for  his  own  protection  against  a  subsequent  suit,  were 
it  not  that  his  liability  to  the  plaintiff,  is  neutralized  by  a  liability  for  con- 
tribution to  the  defendants*  which,  as  already  remarked,  really  leaves  him 
without  legal  interest  in  the  result  of  the  action.  This  is  emphatically 
true  when  a  principal  contractor  is  called  to  give  evidence  against  another, 
who  is  merely  a  surety,  because  a  verdict  for  the  plaintiff  will  necessarily 
render  the  witness  liable,  for  the  whole  amount  of  the  debt,  to  the  defend- 
ant ;  The  Freemen's  Bank  v.  Rollins,  18  Maine,  205 ;  Mevey  v.  Mat- 
thews, 9  Barr,  112;  Morse  v.  Green,  18  New  Hampshire;  but  may 
seem  more  doubtful  when  the  testimony  of  a  surety,  is  offered  in  a  suit  on  a 
joint  contract,  to  charge  the  principal ;  because,  under  these  circumstances, 
there  is  no  liability  to  the  defendant,  and  the  question  of  competency  may  ' 
be  thought  to  depend,  on  whether  the  failure  of  the  action,  will  have  the 
same  effect  in  barring  further  proceedings  on  the  contract,  which  will 
necessarily  follow  from  its  success }  though  it  must  be  remembered,  that,  as 
the  liability  of  the  witness  to  the  plaintiff  is  counterbalanced,  even  under 
these  circumstances,  by  a  right  to  indemnity  from  the  defendant,  it  can 
hardly  be  a  sufficient  ground  of  disqualification.  In  Hudson  v.  Robinson, 
4  M.  &  S.  475,  one  partner  was  allowed  to  be  called  in  a  suit  against 
another,  on  a  note  signed  in  the  partnership  name,  for  the  purpose  of 
proving  that  the  note  had  been  given  for  the  private  debt  of  the  defen- 
dant, and  thus  defeating  the  defence  of  non-joinder,  which  had  been 
pleaded  in  abatement.  It  was  said  that  if  the  debt  were  really  joint,  he 
would  be  liable  to  contribute  to  its  payment,  in  whatever  form  it  might  be 
recovered  against  the  defendant,  and  that  if  it  were  not,  he  was  under  no 
liability  to  the  plaintiff.  And  there  can  be  no  doubt,  that  when  the  contract 
is  several  as  well  as  joint,  the  result  of  an  action  against  one  of  the 
parties,  can  have  no  bearing  on  the  liability  of  the  rest ;  and  hence,  a 
surety  may  be  called  under  these  circumstances,  in  England  and  in  most  of 
the  states  of  this  country,  to  give  evidence  for  the  plaintiff,  against  the 
principal ;  Page  v.  Thomas,  6  M.  &  W.  788 ;  Benedict  v.  Hecoz,  18. 
Wend.  490;  Kornegay  v.  Salle,  12  Alabama,  884;  whatever  the  rule 
may  be  when  the  contract  is  purely  joint. 

It  may,  notwithstanding,  be  doubted,  whether  a  surety  is  a  competent 
witness  for  the  creditor,  under  the  decisions  in  Pennsylvania,  in  any  suit 
against  the  principal,  to  which  he  is  not  a  party.  For  as  he  will  have  a 
right  to  be  subrogated  to  the  judgment  if  obtained,  and  may  use  it  as  a 
means  of  obtaining  indemnity  from  the  defendant,  he  has  an  interest  in  the  re- 
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CO  very  of  tbe  plaintiff,  of  the  same  nature  with  that  which  in  Greoghegan 
v.  Reid,  2  Wharton,  152^  was  held  sufficient  to  exclude  the  endorser  of  a 
note  from  appearing  as  a  witness  for  the  endorsee,  in  a  suit  against  the 
maker.  The  point  was,  however,  decided  the  other  way. in  Benedict  v. 
Hecoz,  in  opposition  to  the  opinion  of  the  chancellor,  who  cited  and  relied 
on  Geoghehan  v.  Reid;  and  the  authority  of  that  decision  was  again 
denied,  in  the  recent  case  of  Woodruff  v.  Daggett,  Spencer,  525,  where 
it  was  said,  that  the  right  to  subrogation  is  a  mere  contingent  advantage, 
too  indefinite  and  remote  to  produce  incompetency. 

It  has  been  held  moreover  in  a  number  of  instances,  that  one  contractor 
cannot  be  called  to  prove  the  liability  of  another,  under  a  contract  on  which 
he  himself  is  prima  facie  or  confessedly  liable.  For  under  these  circum- 
stances, the  witness  obviously  has  a  motive  for  preferring  a  recovery  by 
the  plaintiff,  which  will  simply  expose  him  to  a  liability  for  contribu- 
tion, to  a  verdict  for  the  defendant  which  will  leave  him  open  to  the  whole 
debt.  Thus  where  a  suit  was  brought  on  a  note  which  had  been  signed 
by  one  of  the  makers,  in  the  name  of  both  as  partners,  he  was  held  incom- 
petent to  sustain  a  recovery  against  the  other,  by  proving  the  existence  of 
the  partnership;  Latham  v.  Eenniston,  13  New  Hampshire,  203;  Albers 
V.  Wilkinson,  6  Gill  &  J.  358 ;  supra,  104.  But  the  better  opinion  would 
seem  to  be,  that  this  objection  goes  merely  to  the  credibility  of  the  wit- 
ness, and  wants  that  ingredient  of  certainty  which  is  essential  to  produce 
incompetency.  It  has  consequently  been  overlooked  or  disregarded,  in  a 
great  number  of  cases ;  Eincaid  v.  Purcell,  1  Carter,  324 ;  York  v.  Blott, 

5  M.  &  S.  71 ;  Hudson  v.  Robinson,  4  id.  475 ;  Hall  v.  Gurzon,  9  B.  & 
C.  646;  Page  v.  Thomas,  6  M.  &  W.  733;  Pipe  v.  Steele,  2  Q.  B.  733; 
Crook  y.  Taylor^  12  Illinois,  353 ;  Benedict  v.  Hecox.  And  there  can 
be  no  doubt,  that  to  render  a  witness  incompetent  to  charge  another  with 
a  liability  resting  on  himself,  his  liability  must  appear  by  testimony  given 
aliunde,  and  not  merely  by  his  own  statements  on  the  voir  dire,  or  in 
chief;  Supra,  122;  Wilmarth  v.  Mountford,  8  S.  &  R.  126;  Gregory 
V.  Dodge,  14  Wend.  600.  Thus,  in  Blacket  v.  Weir,  5  B.  &  C.  385,  Little- 
DALB,  J.,  said  that  as  the  admission  of  the  witness  was  the  only  proof  of 
his  liability,  the  whole  should  be  taken  together,  and  that  showed  the 
defendant  to  be  jointly  liable  with  him. 

It  has  been  held,  in  a  number  of  instances,  that  a  contractor  not  sued 
is  incompetent  to  give  evidence  for  those  who  are,  in  a  suit  upon  the 
contract,  in  consequence  of  his  liability  for  contribution  in  case  judgment 
is  obtained  by  the  plaintiff;  Pinney  v.  Bugbee,  13  Vermont,  627 ;  Pike 
V.  Blake,  8  id.  401 ;  Spaulding  v.  Smith,  1  Fairfield,  363 ;  Ransom  v. 
Keyes,  9  Cowen,  136;   Grant  v.  Shurter,  1  Wend.  150 ;  Jewett  v.  Davis, 

6  New  Hampshire,  518 ;  Cummins  v.  Coffin,  7  Iredell,  196 ;  M'Call  v. 
Sinclair,  14  Alabama,  464.  This  reason  applies  whenever  the  relations 
between  the  defendant  and  the  witness  are  such,  as  to  make  both  jointly 
liable  on  the  cause  of  action  as  between  themselves,  whatever  may  be 
their  liability  towards  the  plaintiff;  Loomis  v.  Ruetter,  9  Watts,  516 ; 
Ransom  v.  Eecys,  9  Cowen,  139 ;  and  although  the  action  may  be  laid 
in  tort,  and  not  in  contract.  Thus  when  a  suit  is  brought  against  one  of 
several  persons  jointly  engaged  in  business  as  common  carriers,  for  the 
loss  of  a  parcel  entrusted  to  their  care,  the  others  will  be  liable  to  the 
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defendant  for  contribution,  and  consequently  incompetent  as  witnesses  in 
his  favour,  whether  he  be  sued  in  case  or  assumpsit;  Curtis  v.  Monteith, 
1  Hill,  357. 

It  has  been  held  notwithstanding,  that  one  of  several  co-contractors 
may  give  evidence  for  the  purpose  of  showing,  that  the  contract  is  not 
binding  on  the  rest,  because  although  his  testimony  may  exonerate  him 
from  liability  to  contribution,  by  discharging  them,  it  necessarily  tends 
to  render  him  liable  for  the  whole  debt ;  Anderson  v.  Snow,  8  Alabama, 
504;  Ely  V.  Eager,  3  Barr,  154.  Thus  in  Lovett  v.  Adams,  3  Wendell, 
101,  where  suit  was  brought  on  a  bond  against  four  of  the  persons  whose 
seals  were  attached  to  it  as  obligors,  those  who  were  not  sued,  were  held 
competent  to  prove,  that  the  bond  had  not  been  delivered  by  those  who 
were,  and  thus  exonerate  the  defendants  at  their  own  expense. 

Where  the  incompetency  of  one  oo^ontractor  to  give  evidence  for 
another,  grows  wholly  out  of  a  liability  for  contribution  to  the  debt,  or 
the  costs  of  the  suit,  it  may  be  removed  by  a  release  from  the  defendant; 
Gibbs  V.  Bryant,  1  Pick.  121;  Ames  v.  Withington,  3  New  Hampshire, 
115;  Berghaus  v.  Alter,  9  Watts,  386;  Cameron  v.  Paul,  6  Barr,  322; 
unless  in  those  cases  where  the  suit  is  brought  for  a  partnership  debt,  and 
the  judgment  will  bind  the  assets  of  the  firm,  when  a  partner  not  sued 
will  be  incompetent  to  testify,  without  a  release  of  his  interest  in  the 
partnership  property ;  Black  v.  Marvin,  2  Penna.  R.  138 ;  McCoy  v. 
Lightner,  2  Watts,  347 ;  Carter  v.  Conneil,  1  Wharton,  398.  A  different 
Tiew  is,  however,  taken  on  this  point  in  New  York,  and  one  co-partner 
held  a  competent  witness  for  another  in  a  suit  brought  for  a  partnership 
debt,  if  released  from  liability  to  contribute  to  the  judgment.  Leferts  ▼. 
De  Mott,  21  Wendell,  137,  supra,  112. 

The  course  of  decision  on  this  subject  has  been  far  from  uniform^  and 
in  some  of  the  cases,  a  co-obligor  or  co-contractor,  has  been  held  to  be 
without  interest  in  the  event  of  a  suit  brought  against  another,  and  to  be 
competent  as  a  witness,  in  his  favour,  without  a  release.  Thus  it  was 
decided  in  Greeley  v.  Dow,  2  Metcalf,  179,  that  as  the  liability  of  one 
co-contractor  to  contribute  to  a  judgment  obtained  on  the  contract  against 
another,  is  balanced  by  a  liability  to  the  plaintiff  for  the  whole  debt,  it 
cannot  render  him  incompetent,  when  called  for  the  defence  in  any  suit 
brought  on  the  contract.  <<The  objection,"  said  the  Court,  «to  the 
principal  promisor,  is  not  relied  on ;  he  being  liable,  at  all  events,  for  the 
whole.  But  the  exception  is  to  Gilman  Dow,  a  co-surety  with  the  de- 
fendant. That  the  fact,  which  he  was  called  to  testify,  would  in  a  suit 
against  himself,  be  a  bar  for  him  as  well  as  the  present  defendant,  is  very 
obvious.  But  it  is  now  well  settled,  whatever  doubts  msyy  have  been 
formerly  entertained,  that  the  interest  which  renders  a  witness  incompe- 
tent, is  an  interest  in  the  event  of  the  suit,  and  not  an  interest  in  the 
question ;  Bent  v.  Baker,  3  T.  R.  27 ;  Smith  v.  Prager,  7  T.  R.  60.  In 
the  present  case,  the  witness  was  called  by  the  defendant.  But  if  the 
defendant  succeeds  in  his  defence,  the  verdict  and  judgment  will  be  no 
bar  in  an  action  by  the  plaintiff  on  the  same  note  against  the  witness* 
If  the  plaintiff  recovers  judgment  in  the  present  action,  and  obtains  satis- 
faction^ the  defendant  will,  in  addition  to  his  remedy  against  the  principal 
for  ED  entire  reimbursement,  have  an  action  against  the  witness  for  a 
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contribution,  to  the  amount  of  one  half  the  Bum  paid,  exclusive  of  costs. 
But  this  liability  would  arise  from  the  payment,  not  from  the  judgment. 
On  the  contrary,  should  the  witness  pay  the  whole  amount,  he  would 
have  the  like  remedy  against  the  principal  for  reimbursement,  and  against 
the  present  defendant,  his  co-surety,  for  contribution;  and  a  judgment 
for  the  defendant,  in  this  suit,  would  be  no  bar  to  such  an  action  for 
contribution.  It  appears  to  us,  therefore,  that  the  legal  rights  and  liabi- 
lity of  the  witness  can  in  no  way  be  affected  by  the  event  of  this  suit, 
and  therefore,  that  he  was  a  competent  witness.  York  v.  Blott,  5  M.  & 
8.  71.'^  It  was  consequently  decided  not  only,  that  a  principal  in  a  joint 
and  several  contract  is  a  competent  witness  for  a  surety,  but  that  the 
testimony  of  one  surety  muy  be  received  on  behalf  of  the  other,  to  prove 
that  both  have  been  discharged  by  time  given  to  the  principal.  The  same 
view  was  taken  in  The  Freeman's  Bank  v.  Rollins,  13  Maine,  203. 

The  argument  in  favour  of  the  competency  of  one  co-contractor,  to  give 
evidence  for  another,  rests  on  the  assumption  that  the  liability  of  the  wit- 
ness to  the  defendant  for  contribution,  is  balanced  by  an  opposite  liability 
to  the  plaintiff  for  the  whole  debt,  and  that  he  is  consequently  without 
interest  in  favour  of  either.     But  this  reasoning  fails  altogether  where 
the  contract  is  merely  joint  in  itself,  or  is  made  so  by  the  form  of  the 
action  brought  upon  it,  because  in  that  case,  his  liability  to  the  plaintiff 
for  the  debt  is  at  an  end,  and  can  no  longer  balance  his  liability  to  the 
defendant  for  contribution.     The  witness  is  consequently  interested  in 
defeating  a  recovery,  and  incompetent  to  give  evidence  for  the  defence. 
When,  however,  a  several  action  is  brought  against  one  of  the  parties  bound 
by  a  joint  and  several  contract,  the  others  will  be  equally  liable  to  the 
plaintiff,  whether  he  succeed  or  fail  as  against  the  defendant,  and  the 
argument  used  in  Greeley  v.  Dow  and  York  v.  Blott,  that  they  stand 
indifferent  as  between  both  parties,  and  may  give  evidence  for  either, 
applies  with  full  force.     One  answer  which  may  be  made  to  this  argu- 
ment is,  that  as  the  defendant  cannot  claim  contribution  for  a  larger 
amount  than  that  of  the  judgment,  the  witness  is  interested  in  reduc- 
ing this  as  low  as  possible.   And  it  has  also  been  said,  that  although  the 
foundation  of  every  claim  for  contribution  is  in  the  contract  and  the  pay- 
ment under  it,  yet  that  a  judgment  en  the  contract  is  admissible  in  evidence, 
for  the  purpose  of  proving  the  legal  connexion  between  it  and  the  payment, 
and  showing  that  the  one  was  the  necessary  consequence  of  the  other.  If  these 
premises  be  conceded  it  would  seem  to  follow,  that  although  the  liability  of  one 
oo-contractor  cannot  be  varied  by  the  result  of  a  suit  against  another,  so  far 
as  it  regards  the  claim  of  the  plaintiff,  he  is,  notwithstanding,  interested 
to  prevent  it  from  being  reduced  to  certainty,  as  between  himself  and  the 
defendant ;  Hall  v.  Cecil,  6  Biog.  181.     It  has  accordingly  been  held  in 
some  of  the  oases  in  this  country,  that  one  who  is  answerable  to  the  de- 
fendant for  the  whole  or  a  part  of  the  amount,  which  may  be  recovered 
against  him  by  the  plaintiff,  is  necessarily  incompetent  as  a  witness  for  the 
defence ;  Jewett  v.  Davis,  6  New  Hampshire,  518 ;  Pinney  v.  Bugbee, 
13  Vermont,  627  ;  Cochran  v.  Cunningham,  16  Alabama,  448  ;  Kornegay 
V.  Salle,  12  id.  534.      Thus  in  Hunter  v.  Oatewood,  5  Monroe,  268,  and 
Cummins  v.  Coffin,  7  Iredell,  176,  a  principal  was  held  to  be  incompetent 
to  give  evidence  for  a  surety,  because  a  judgment  against  the  one  would 
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be  evidenee,  to  charge  the  other  with  ooste,  if  with  do  greater  liability. 
The  eame  point  was  decided  in  Cantej  ▼•  Blair,  1  Richardson's  Eq.  41; 
2  id.  46 ;  James  v.  Raine,  4  Randolph,  386 ;  and  Hunter  y.  Gatewood,  5 
Monroe,  268.  It  was  held  in  Cantey  y.  Blair,  that  although  the 
priDcipal  is  necessarily  liable  for  the  whole  debt,  whether  the  creditor  suc- 
ceed or  fail  against  the  surety,  yet  that  as  this  liability  b  uncertain  and 
contingent,  he  is  interested  in  preyenting  its  being  made  absolute  by  a 
jadgment,  which  will  be  prima  facie,  though  not  conclusiye  eyidence  in  a 
sabaeqaent  suit  for  indemnity  against  himself.  And  it  is  obyious,  that 
the  in'erest  of  one  co-contractor,  to  defeat  a  suit  against  another,  on  a 
contract  in  which  both  are  principals,  is  the  same  in  nature,  as  if  the  suit 
were  against  a  surety,  although  less  in  amount.  The  weight  of  modem 
decision  is,  howeyer,  in  fayour  of  regarding  the  interest  of  one  of  seyeral 
eo-contractors,  in  defeating  an  action  brought  against  another,  as  founded 
on  the  coet«  of  the  suit,  and  not  on  the  debt,  for  which  the  suit  is  brought ; 
Austin  y.  Dorwin,  21  Vermont,  38.  It  has  accordingly  been  decided  in 
a  number  of  instances,  that  all  objection  to  the  competency  of  one  pro- 
misor to  giye  eyidence  for  another,  may  be  remoyed  by  a  release  of  the 
right  to  call  upon  him  for  costs,  eyen  where  he  is  ultimately  answerable 
for  the  whole  debt  as  principal,  and  is  called  to  give  eyidence  in  fayour  of 
the  surety ;  Miller  y.  Stem,  2  Barr,  286;  Austin  y.  Dorwin,  21  Vermont, 
38.  It  has  been  seen,  that  in  Greeley  y.  Dow  the  Supreme  Court  of 
Massachusetts  went  still  further,  and  held  that  one  contractor  is  not  liable 
for  the  costs  of  a  suit  against  another,  eyen  when  they  stand  in  the  rela- 
tion of  principal  and  surety.  But  the  weight  of  authority  is  undoubtedly 
the  other  way,  and  in  fayour  of  the  doctrine,  that  a  liability  for  the  whole 
or  part  of  a  debt,  necessarily  implies  a  corresponding  liability,  for  the 
coats  of  a  suit  instituted  in  consequence  of  a  failure  to  pay  it  when  due, 
and  that  one  co-contractor  is,  therefore,  necessarily  incompetent  as  a  wit- 
ness for  another,  whether  the  latter  has  entered  into  the  contract  as 
principal  or  surety,  without  a  release  of  the  costs  of  the  action.  The  law 
was  so  held,  with  regard  to  a  principal  called  for  the  defence  of  a  sulrety, 
in  Maffit  y.  Gaines,  1  Iredell,  158 ;  Cleayeland  y.  Coyington,  3  Strobhart, 
184 ;  Miner  y.  Downer,  20  Vermont,  461;  Vendiyer  y.  Glaspy,  7  Riohard- 
aon,  147;  Richardson  y.  Griffin,  5  Alabama,  195 ;  Townend  y.  Downing, 
14  Eaat,  565  ;  The  Bank  y.  Walker,  9  S.  &  R.  236 ;  Raikley  y.  Sanders, 
1  Kelley,  258  ;  Riddle  y.  Moss,  7  Graneh,  207  ;  and  The  United  States 
T.  Leffler,  11  Peters,  95 ;  and  in  Cummins  y.  Coffin,  7  Iredell,  176;  and 
Komegay  y.  Salle,  12  Alabama,  534,  with  reference  to  the  competency  of 
one  principal  in  a  joint  contract  for  another.  But  it  seems  to  be  uniyer- 
sally  admitted,  that  where  a  suit  is  brought  by  one  surety  against  another 
for  contribution,  the  principal  cannot  be  affected  in  any  way  by  the  eyent 
of  the  action,  and  may  giye  eyidence  either  for  the  plaintiff  or  defendant ; 
Leayenworth  y.  Pope,  6  Pick.  419 ; .  Packard  y.  Nye,  2  Metcalf,  251. 
When,  howeyer,  the  witness  has  been  released  from  all  direct  liability 
for  the  debt  by  a  discharge  in  bankruptcy,  and  yet  remains  indirectly 
liable  to  contribute  to  the  payment  of  whateyer  may  be  recoyered  against 
the  defendant,  his  interest  is  no  longer  balanced,  and  he  will  necessarily 
be  incompetent  for  the  defence;  Reer  y.  Clark,  11  Humphreys,  77. 
The  objections  which  ordinarily  exist  to  the  competency  of  one  co- 
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contractor  as  a  witness  for  another,  do  not  apply  when  the  relation  between 
them  is  such,  that  no  claim  for  contribution  or  indemnity  can  be  founded 
on  the  judgment.  A  surety  is,  therefore,  generally  held  competent  to 
give  evidence  on  behalf  of  the  principal ;  Fox  v.  Whitney,  16  Mass.  121 ; 
Strong  V.  Buck,  11  Metcalf,  279.  But,  although  there  may  be  no  doubt, 
that  a  judgment  against  the  principal  cannot  be  given  in  evidence  against 
the  surety,  he  would  seem  to  be  interested  in  diminishing  its  amount,  with 
a  view  to  using  it  as  evidence  in  his  favour.  The  recovery  of  the  creditor 
in  a  suit  against  the  surety,  cannot  exceed  the  sum  recovered  in  a  prior 
suit  against  the  principal,  whatever  may  be  the  amount  really  due  on  the 
contract.  For  if  a  greater  amount  were  recovered  in  the  second  action, 
than  in  the  first,  the  principal  would  be  deprived  indirectly,  through  the 
right  of  the  surety  to  an  indemnity,  of  the  benefit  of  the  first  judgment 
as  a  protection  against  any  greater  liability  than  that  which  it  imposes ; 
Couch  V.  Waring,  9  Conn.  261.  And  it  would  seem  to  follow,  that  the 
surety  has  an  interest  in  reducing  the  amount  of  the  recovery  against 
the  principal,  and  is  incompetent  to  give  evidence  in  his  favour. 

Whatever  doubt  may  exist  in  the  cases  hitherto  considered,  there  is  none 
that  when  the  engagement  of  the  surety,  instead  of  being  for  a  fixed  sum, 
makes  him  answerable  for  whatever  amount  may  be  recovered  against  the 
principal,  on  account  of  the  cause  of  action,  to  which  the  agreement  of 
suretyshiff  relates,  he  is  necessarily  interested  in,  and  incompetent  as  a 
witness  for  the  defence ;  Brewster  v.  Countryman,  12  Wend.  446 ;  Curtis 
V.  Noble,  33  Maine,  268. 

The  law  was  so  held  in  Miller  v.  Frazier,  3  Watts,  458,  where  the  bail 
in  one  action,  was  held  incompetent  as  a  witness  for  the  principal  in  ano- 
ther, growing  out  of  the  same  subject-matter,  on  the  ground  that  as  the 
cause  of  action  was  substantially  the  same  in  both  suits,  a  judgment 
against  the  defendant  in  the  second,  would  be  evidence  against  him,  and 
consequently  against  the  witness  in  the  first.  In  like  manner  a  witness 
who  has  given  a  bond  as  collateral  security  for  the  payment  of  a  note, 
wilUbe  incompetent  in  an  action  brought  upon  it,  because  his  liability  on 
the  bond,  is  necessarily  dependent  upon  the  event  of  the  action ;  Sterling 
V.  The  Marietta  Trading  Co.,  11  S  &  R.  180.  The  same  principle  applies 
in  every  instance,  where  the  nature  of  the  engagement  of  suretyship  is 
such,  that  a  judgment  against  the  principal,  will  be  evidence  in  a  subse- 
quent proceeding  instituted  against  the  surety.  Sureties  for  executors, 
administrators,  sheriffs,  and  other  persons  holding  offices  of  public  and 
private  trust,  are,  therefore,  generally  incompetent  to  give  evidence  in 
suits  brought  against  their  principals,  in  their  official  capacity ;  Willey  v. 
Paulk,  6  Conn.  74 ;  Heard  v.  Lodge,  20  Pick.  453  ;  The  City  of  Lowell 
V.  Parker,  10  Metcalf,  314;  M<Cruliss  v.  Harkle,  17  Alabama,  459; 
McLaughlin  v.  The  Bank  of  Potomac,  7  Howard,  220 ;  Masser  v.  Strick- 
land, 17  S.  &  R.  354;  Mitchell  v.  Mitchell,  11  Gill  &  Johnson,  388. 

The  liability  of  the  sureties  in  a  replevin  bond,  is  necessarily  dependent 
upon  the  event  of  the  action,  in  which  it  is  given,  and  they  are  conse- 
quently incompetent  as  witnesses  for  the  principal ;  Daniels  v.  Fitch,  8 
Barr,  475.  The  same  doctrine  applies,  where  a  surety  who  has  made  himself 
answerable  for  the  return  of  the  goods  seized  under  an  attachment,  in 
case  it  fails,  is  called  as  a  witness  for  the  party,  by  whom  it  was  issued } 


BENT  ▼.  BAKBR.  139 

Pollard  ▼.  Oraves,  23  Pick.  87.  But  the  liability  may  be  extinguished, 
and  the  competency  of  the  surety  restored  in  both  cases,  by  a  deposit,  by 
the  principal,  of  a  sum  adequate  to  meet  the  full  amount  of  any  recovery, 
which  can  be  had  against  him ;  Hall  v.  Baylies,  15  Pick.  51 ;  Bickley  y. 
Freeman,  ib.  468 ;  Allen  y.  Hawks,  13  id.  79. 

A  person  under  whom  the  defendant  in  an  ejectment  claims  as  tenant, 
or  who  is  in  possession  as  tenant  under  the  defendant,  is  incompetent  as  a 
witness  for  the  defence,  not  only  because  he  has  a  direct  interest  in  the 
event  of  the  suit,  but  because  the  verdict  and  judgment  may  be  given  in 
evidence,  in  a  subsequent  action  against  him  for  mesne  profits ;  Boyer  v. 
Smith,  3  Watts,  449 ;  Jackson  v.  Hill,  8  Cowen,  298 ;  Brant  v.  Dyck- 
man,  1  Johnson's  Cases,  275.  And  the  latter  reason,  if  not  the  former, 
has  been  held  to  apply  even  where  the  witness  has  gone  into  possession^ 
under  a  title  distinct  from  that  of  the  defendant. 

This,  however,  is  somewhat  doubtful,  because  though  a  recovery  by  the 
plaintiff,  followed  by  entry,  will  relate  back  to  the  period  when  his  title 
originally  accrued,  and  entitle  him  to  an  action  of  trespass  against  all  who 
have  been  in  posses  ion  of  the  land  during  the  intermediate  period,  the 
same  effect  will  follow  from  an  entry  without  a  recovery;  Leland  v. 
Tousey,  6  Hill,  328. 

Interest  will  not  produce  disqualification,  where  it  is  subject  to  a  legal 
bar,  or  is  counterbalanced  by  an  equal  interest  the  other  way.  A  liability, 
barred  by  the  statute  of  limitations,  is  consequently  insufficient  to  render 
a  witness  incompetent ;  Ludlow  v.  The  Union  Ins.  Co.,  2  S.  &  R.  132. 
And  when  a  witness  is  equally  liable  to  the  plaintiff  and  defendant,  he 
will  be  presumed  to  stand  indifferent  between  both,  and  will,  consequently, 
be  competent  in  favour  of  either;  Carraway  v.  Cox,  8  Iredell,  79 ;  Potter 
V.  Bird,  4  Watts,  20 ;  LeClair  v.  Peterson,  4  Blackford,  273 ;  Grove  v. 
Brien,  8  Howard,  429 ;  Isabel  v.  Brown,  13  Alabama,  383 ;  Locket  v. 
Child,  11  id.  640 ;  Arthur  v.  Mitchel,  10  S.  &  M.  326 ;  Strong  v.  Buck, 
11  Metcalf,  279;  Darling  v.  March,  9  Shepley,  184;  Twiner  v.  Davis,  1 
B.  Monroe,  151 ;  Brown  v.  O'Brien,  1  Richardson,  268;  The  Governor 
V.  Gill,  19  Alabama,  199.  Thus  an  agent  is  a  competent  witness  to  show 
that  he  indorsed  a  bill  belonging  to  the  principal  for  collection,  and  not  in 
payment  of  his  own  debt  to  the  indorsee,  because,  although  his  testimony 
tends  to  clear  him  from  liability  to  his  principal,  it  also  shows  that  the 
debt  was  not  paid  by  the  indorsement;  Weaver  v.  Beckett,  3  Harris,  248. 
In  like  manner,  when  both  the  parties  to  a  suit,  in  which  the  right  to  real 
or  personal  property  is  in  question,  claim  through  the  same  vendor,  any 
interest  which  he  might  otherwise  have  in  favour  of  one,  in  consequence 
of  a  liability,  on  an  express  or  implied  warranty  of  title  attendant  on  the 
sale,  will  be  neutralised  by  a  corresponding  liability  to  the  other,  and  will 
Dot  be  a  valid  objection  to  his  competency;  Miller  v.  Little,  1  Yeates, 
27 ;  Miller  v.  Fitch,  7  W.  &  S.  366 ;  Dearing  v.  Windham,  11  Alabama, 
24;  Frost  v.  Hill,  3  Wend.  386;  Marshall  v.  Davis,  1  id.  109;  Butler 
V.  Tufts,  1  Shepley,  302 ;  Morrison  v.  Fowler,  6  id.  402 ;  Nute  v.  Bryant, 
31  Maine,  553.  It  was,  notwithstanding,  decided  in  Fuller  v.  Townsend, 
5  Denio,  184,  that  a  vendor  is  incompetent  as  a  witness  for  the  vendee» 
in  a  suit  brought  by  a  subsequent  or  prior  purchaser,  in  which  value  as 
well  as  title  is  in  question,  because  he  has  a  pecuniary  interest  in  reducing 
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the  yerdiot  as  low  as  possible,  and  ihas  diminishing  the  amouBt  for  which 
he  can  be  made  liable  in  a  subsequent  suit  on  the  warranty. 

A  vendee  who  has  purchased  goods  without  paying  for  them,  has  also 
been  held  competent  to  support  the  title  of  a  subsequent  purchaser  against 
an  action  brought  by  the  original  vendor,  on  the  ground  that  the  purchase 
from  him  was  fraudulent,  because,  although  the  success  of  the  plaintiff  will 
render  the  witness  liable  to  the  defendant  on  the  warranty  of  title,  it  will 
protect  him  against  a  suit  for  the  purchase-money;  Bucknam  v.  Goddard, 
21  Pick.  71.  A  similar  balance  of  interest  exists,  where  a  debtor  is 
called  to  give  evidence,  between  two  execution  creditors  who  are  con- 
tending for  his  property  as  a  means  of  satisfying  their  respective  debts,  or 
when  his  testimony  is  offered  to  sustain  a  prior  mortgage,  against  a  subse- 
quent attachment  or  execution;  Moak  v.  Ouion,  7  Hill,  58;  Cox  v.  Hall, 
18  Vermont,  191 ;  Cutter  v.  Copeland,  6  Shepley,  127.  Thus,  in  Prince 
V.  Sheppard,  9  Pick.  183,  where  a  replevin  was  brought  by  a  creditor  to 
whom  the  property  had  been  assigned  as  security  for  a  debt,  against  an 
officer  who  had  seized  it  under  an  attachment,  the  assignor  was  held  a 
competent  witness  for  the  plaintiff,  because  his  interest  in  sustaining  the 
assignment,  was  the  same  in  degree  and  nature,  with  that  which  he  had  in 
setting  it  aside,  the  only  question  at  issue  being  to  which  of  his  debts  the 
property  should  be  applied.  It  has,  notwithstanding,  been  decided,  that 
a  debtor  cannot  be  allowed  to  give  effect  to' an  execution  issued  by  a  cre- 
ditor, by  proving  that  a  prior  sale,  for  which  he  has  received  payment,  was 
fraudulent,  because  as  no  action  will  lie  between  parties  in  pari  delicto,  his 
interest  to  make  a  fund  for  the  payment  of  the  debt,  is  not  balanced  by 
any  liability  to  the  vendee;  Rea  v.  Smith,  19  Wend.  294;  Reed  v.  Rice, 

20  Vermont,  171.      A  similar  question  arose  in  Gardinier  v.  Tubbs, 

21  Wend.  171,  where  a  debtor  whose  property  had  been  sold  under  one 
execution,  and  subsequently  seized  in  the  hands  of  a  purchaser  under  a 
second  execution,  on  the  ground  that  the  first  was  fraudulent,  was  hold 
incompetent  to  prove  that  such  was  its  real  character;  because  as  the  first 
execution  was  satisfied  by  the  sale,  he  was  necessarily  interested  in  giving 
effect  to  the  second.  But  the  reasoning  on  which  these  cases  were  decided, 
is  inapplicable,  where  the  vendor  has  not  received  the  purchase-money  due 
for  the  sale  which  he  is  called  to  impeach,  because  as  in  that  case  his  tes- 
timony necessarily  goes  to  deprive  him  of  the  right  of  recovery  on  one 
side,  as  well  as  to  make  a  fund  for  the  satisfaction  of  the  debt  on  the 
other,  his  interest  is  balanced,  and  his  testimony,  consequently,  admissi- 
ble; Bailey  v.  Foster,  9  Pick.  141.  And  in  Nicholas  v.  Patton,  18 
Maine,  237,  it  was  decided,  that  where  a  sale  to  a  prior  vendee  is  not 
fraudulent  in  fact,  and  only  becomes  so  in  law,  in  consequence  of  the  fail- 
ure of  the  vendor  to  pay  his  creditors,  he  is  liable  to  the  vendee  on  an 
implied  warranty  of  title,  and,  therefore,  competent  to  give  evidence 
against  the  validity  of  the  sale,  and  in  support  of  a  subsequent  execution. 
It  is,  however,  universally  admitted,  that  a  witness  will  not  be  competent 
to  give  evidence  for  a  party  in  whose  success  he  is  interested,  unless  it 
distinctly  appear  that  this  interest  is  neutralized  by  an  equal  interest  the 
other  way.  A  direct  and  certain  interest  cannot  be  balanced  by  one  which 
is  contingent  and  doubtful ;  Paul  v.  Myors,  13  S.  &  M.  446.  And  in 
order  to  render  the  testimony  of  the  defendant  in  an  execution,  admissi- 
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ble  against  a  third  person  who  claims  the  goods  as  his  own,  it  must  dis- 
tinetlj  appear,  that  the  latter  claims  through  the  witness,  and  will  have 
an  action  against  him,  in  ease  the  execution  is  sustained }  Barker  y.  Green, 
18  Conn.  54;  Tarborough  v.  Scott,  5  Alabama,  221. 

The  interest  of  a  witness,  obviously  cannot  be  considered  as  equipoised, 
when  he  is  liable  to  one  of  the  parties  to  the  suit,  for  the  costs  of  the 
action,  and  not  to  the  other,  although  equally  liable  to  both  as  respects 
the  subject-matter)  Kingsbury  v.  Smith,  13  New  Hampshire,  109.  Thus, 
where  an  action  is  brought  against  a  surety,  the  principal  is  disqualified 
as  a  witness  for  the  defence,  by  a  liability  for  costs,  although  he  may  stand 
indifferent  as  it  regards  the  debt;  Morrison  v.  Hartman,  2  Harris,  45. 
Supra.  The  same  rule  applies  where  a  party  for  whose  accommodation  a 
note  or  bill  has  been  indorsed  or  made,  is  called  as  a  witness  for  the 
drawer  or  indorser;  Hubley  v.  Brown,  16  Johnson,  72;  Starkweather  v. 
Matthews,  2  Hill,  131.  In  like  manner,  where  an  action  is  brought 
against  the  owner  of  a  house  on  a  mechanic's  claim,  in  consequence  of  the 
default  of  the  contractor,  the  latter  is  answerable  both  to  the  plaintiff  and 
defendant  for  the  debt,  but  to  the  defendant  only  for  the  costs,  and  is, 
consequently,  incompetent  as  a  witness  in  his  favour;  Dickinson  College 
V.  Church,  1  W.  &  S.  400.  So,  where  a  replevin  is  brought  against  a 
landlord  by  a  stranger,  whose  goods  have  been  distrained  for  rent  due  by  the 
tenant,  the  liability  of  the  latter  to  costs  and  damages,  in  case  of  the  fail- 
ure of  the  plaintiff,  more  than  counterbalances  his  interest  in  sustaining 
the  distress  as  a  means  of  paying  the  rent,  and,  consequently,  disqualifies 
him  from  giving  evidence  for  the  plaintiff;  Rush  v.  Flickwire,  17  S.  &  R. 
88.  And  although  a  vendor  may  stand  indifferent  in  all  other  respects, 
in  a  contest  between  parties  who  claim  under  adverse  and  inconsistent 
titles  derived  from  him,  his  liability  to  the  defendant,  has  been  held  to  be 
greater  than  that  to  the  plaintiff  by  the  costs  of  the  action,  and,  there- 
fore, sufficient  to  produce  disqualifioation ;  McCabe  v.  Morchead,  1  W.  & 
S.  518.  When,  however,  the  equipoise  of  interest  is  disturbed,  solely  by 
a  liability  for  costs,  it  may  be  restored  by  a  release ;  Church  v.  Dickinson 
College,  3  W.  &  S.  221 ;  which  may  be  limited  solely  to  the  costs  them- 
selves, and  need  not  extend  to  the  debt  or  cause  of  action ;  Starkweather 
T.  Matthews;  Austin  v.  Dorwin,  21  Vermont,  88. 

Partiss  to  Nbgotiablb  Instrumsnts. 

Parties  to  negotiable  paper  are  in  general  competent  witnesses  for  the 
defence,  unless  where  they  are  disqualified  by  a  liability  for  the  costs  of 
the  suit,  or  are  within  the  operation  of  the  rule  in  Walton  v.  Shelley,  1 
Term,  296,  which  will  be  hereafter  adverted  to ;  Orr  v.  Lacey,  2  Doug- 
lass, 230 ;  Spring  v.  Lovett,  11  Pickering,  417 ;  Thayer  v.  Crossmao,  1 
Metealf,  416 ;  The  American  Bank  v.  Jenness,  2  id.  289 ;  Barnwell  v. 
Mitchell,  8  Connecticut,  105 :  Hepburn  v.  Cassel,  6  Sergeant  &  Rawle, 
115 ;  Harrisbnrg  Bank  v.  Forster,  8  Watts,  307 ;  Freeman  v.  Brittir,  2 
Harrison's  N.  J.  195 ;  Hubly  v.  Brown,  16  John.  72 ;  Skilding  v.  War- 
ren, 15  John.  270 ;  Woodhull  v.  Holmes,  10  John.  231 ;  Powel  v.  Wa- 
ters, 17  John.  180.  It  is,  in  fact,  obvious,  that  when  the  liability  of  the 
defendant  on  the  instrument  is  primary,  as  compared  with  that  of  the 
witness,  the  latter  may  have  an  interest  in  promoting  the  recovery  of  the 
plaintiff,  as  a  means  of  discharging  himself,  but  can  have  none  in  defeat- 
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ing  it.  And  where  the  witDeas  is  primarily  liable,  his  liability  to  the  de- 
fendant is  necessarily  balanced  by  an  equal  liability  to  the  plaintiff,  except 
80  far  as  regards  the  costs  of  the  action.  It  may  consequently  be  laid 
down  as  a  general  rule,  that  the  parties  to  negotiable  instruments  may 
give  evidence,  on  being  released  from  costs,  for  all  persons,  whose  liability 
on  the  instrument  is  secondary,  as  compared  with  their  own,  and  without 
a  release,  for  all  those  whose  liability  is  relatively  primary.  Payment 
may,  therefore,  be  proved  by  the  maker,  on  being  released  from  costs,  in 
a  suit  against  the  indorser^  The  Bank  v.  Fordyce,  9  Barr,  276;  Frazier 
V.  Carpenter,  2  M<Lean,  285 ;  or  by  the  indorser,  in  a  suit  against  the 
maker,  without  a  release;  White  v.  Kibling,  11  Johnson  128;  Lyon  y. 
Boilvin,  2  Gilman,  629  ;  Bryant  v.  Ditterbush,  2  New  Hampshire,  212  ; 
Buck  V.  Appleton,  14  Maine,  264  ;  Lane  v.  Padelford,  ib.  194 :  Davis  v. 
Sawtelle,  80  id.  889 ;  Thayer  v.  Grossman,  1  Metcalf,  416 ;  The  Ameri- 
can Bank  v.  Jen n ess,  2  id.  288 ;  while  one  of  the  makers  of  a  joint  and 
several  note,  may  be  called  as  a  witness  for  another,  after  being  discharged 
from  liability  to  contribution ;  Oameron  v.  Paul,  6  Barr,  322 ;  Reid  v. 
Boardman,  20  Pick.  445 ;  Ames  v.  Withington,  8  New  Hampshire,  115  ; 
Barnet  v.  Troutman,  9  Georgia,  86 ;  or  where  his  position  as  a  surety, 
renders  such  a  discharge  unnecessary;  Fox  v.  Whitney,  16  Massachu- 
setts, 120. 

The  question  of  the  relative  liability  of  the  parties  to  negotiable  in- 
struments, depends,  prima  facie,  on  the  order  on  which  their  names  ap- 
pear on  the  instrument.  When,  however,  a  bill  or  note  is  signed  by  one 
for  the  accommodation  of  another,  the  latter  will  be  primarily  liable  for 
its  payment,  as  between  themselves,  whatever  may  be  their  nominal  posi- 
tion on  the  face  of  the  instrument.  Thus  when  a  bill  is  accepted  for  the 
accommodation  of  the  drawer,  or  a  note  made  for  that  of  the  payee,  the 
maker  in  the  one  case  and  the  acceptor  in  the  other,  stand  in  the  relation 
of  sureties  to  the  parties,  for  whose  benefit  they  have  made  themselves 
answerable,  and  are  entitled  to  call  upon  them  to  pay  the  debt  at  matu- 
rity, and  to  make  good  any  loss  which  may  result  from  a  failure  to  do  so ; 
The  Bank  of  Montgomery  v.  Walker,  9  S.  &  R.  229.  It  necessarily  fol- 
lows,  that  although  any  of  the  parties  to  a  note  may  be  called  as  a  wit- 
ness, without  a  release,  under  ordinary  circumstances,  in  a  suit  brought 
against  another,  whose  signature  is  antecedent  to  his  own,  yet  that  this 
rule  does  not  hold  good,  where  the  note  was  executed  by  the  defendant 
for  the  accommodation  of  the  witness,  for  then  the  latter  will  be  liable  for 
the  costs  of  the  action,  and  incompetent  to  give  evidence  without  a  re- 
lease. The  law  was  so  held  by  the  Supreme  Oourt  of  Massachusetts,  in 
Pierce  v.  Butler,  14  Mass.  318,  and  by  that  of  New  York,  in  Hubly  v. 
Brown,  16  Johnson,  72,  and  Starkweather  v.  Matthews,  1  Hill,  181. 
These  cases  were  recently  followed  and  confirmed  by  the  latter  tri- 
bunal in  Bowne  v.  Hyde,  6  Barbour,  892,  and  by  the  former  in  Bird  v. 
Cole,  6  Metcalf,  326,  and  are  sustained  by  the  authorities  in  most  of  the 
other  states  of  the  Union,  and  in  England ;  Jones  v.  Brook,  4  Taunton, 
464 ;  The  Bank  of  Montgomery  v.  Walker,  9  Sergeant  &  Rawle,  229  ; 
Ford  V.  Nichols,  8  Orattan,  88  ;  Davenport  v.  Freeman,  8  Watts  &  Serg. 
257;  Smith  v.  Tborne,  9  Watts,  144;  Southard  v.  Wilson,  8  Shepley, 
494 ;  The  Commercial  Bank  v.  Whitehead,  4  Alabama,  687. 
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There  «re  some  cases,  however,  which  go  bejond,  and  others  which  fall 
short  of  the  line  traced  by  those  which  have  been  cited.  Thns  it  was 
held  in  Hnblj  y.  Brown,  that  a  party  to  a  negotiable  instrnment,  is  not 
liable  for  the  costs  of  an  action  brought  against  another  party,  even  when 
the  liability  of  the  latter  is  secondary  as  compared  with  his  own,  unless 
it  was  ezecated  merely  for  his  accommodation ;  and  it  was  consequently 
decided,  that  the  drawer  of  a  note,  is  a  competent  witness  nnder  ordinary 
circumstances,  in  a  suit,  against  an  indorser,  without  a  release  either  of 
the  debt,  or  of  the  costs  of  the  action.  The  same  point  was  determined 
in  Griffin  ▼•  Harris,  9  Porter,  225  ;  Adams  t.  Moore,  ib.  406,  and  Steel 
T.  Sawyer,  2  M'Cord,  459.  And  in  Barnwell  ▼.  Mitchell,  3  Conn.  106, 
the  testimony  of  an  acceptor,  who  had  been  furnished  with  funds  to  meet 
the  acceptance,  was  admitted  on  behalf  of  the  drawer,  on  the  ground  that 
his  liability  for  the  amount  of  the  debt  was  fixed  and  absolute,  and 
conld  neither  be  increased  or  diminished  by  the  eyent  of  the  action.  It 
is,  however,  evident  that  even  if  the  party,  primarily  liable  for  the  pay- 
ment of  a  bill  or  note,  be  held  a  competent  witness  for  the  rest  under 
ordinary  circumstances,  ^this  rule  will  not  apply  when  the  acceptor  of  a 
foreign  bill  is  called  to  give  evidence  in  a  suit,  against  the  drawer,  be- 
canse  he  is  bound  to  indemnify  the  latter  against  the  liability  for  costs, 
to  which  he  has  been  subjected  by  the  commercial  law,  in  consequence  of 
the  default  of  the  witness ;  Scott  v.  McLellan,  2  Oreenleaf,  200  ;  Den* 
nistouo  V.  Fleming,  7  Barr,  528. 

If  the  cases  of  Greeley  v.  Dow,  2  Metcalf,  179,  and  the  Freeman's 
Bank  ▼.  Rollins,  13  Maine,  213,  supra,  were  regarded  as  law,  and  held 
to  establish,  that  a  principal  is  a  competent  witness  in  a  suit  against  the 
surety,  it  would  necessarily  follow,  that  a  party,  for  whose  accommodation 
a  note  or  bill  has  been  made  or  accepted,  may  be  called  ss  a  witness,  in  a 
suit  against  the  maker.  It  was  accordingly  held  in  the  Pacific  Bank  v. 
Mitchell,  9  Metcalf,  297,  and  Orr  v.  Lacey,  2  Douglass,  230,  that  a  wit- 
nesB,  for  whose  benefit  a  bill  has  been  accepted,  is  competent  to  give  evi- 
dence on  behalf  of  the  acceptor.  But  in  these  cases,  as  in  those  of  the 
Freeman's  Bank  v.  Rollins  and  Greeley  v.  Dow,  the  Court  seem  to  have 
directed  their  attention  solely  to  the  liability  of  the  witness  for  the  debt, 
and  to  have  forgotten,  that  he  was  also  liable  for  the  costs  of  the  action. 
And  they  are  in  direct  opposition  to  Bird  v.  Cole  and  Bowne  v.  Hyde, 
where  the  point  was  expressly  decided  the  other  way,  and  to  the  general 
course  of  decision  throughout  thu  country,  which  establishes  thst  where 
one  man  enters  into  an  engagement  solely  for  the  benefit  of  another,  the 
latter  is  bound  to  save  him  harmless,  and  consequently  interested  to  pre- 
Tent  him  from  being  injured.  Supra.  On  the  other  hand,  there  are 
dicta,  if  not  actual  decbions,  which  go  to  establish,  that  a  verdict  against 
the  endorser  of  a  note,  or  drawer  of  a  bill,  may  be  given  in  evidence 
against  the  maker  or  acceptor,  not  only  to  charge  them  with  the  costs  of 
the  action  in  which  it  was  rendered,  but  to  prove  their  liability  for  the 
debt  itself;  Peirce  v.  Butler,  14  Massachusetts,  303;  Smith  v.  Thorne,  9 
Watts,  144;  Gantey  v.  Blair,  1  Richardson,  41;  2  id.  46.  But  the  weight 
of  anthority  is  the  other  way,  and  against  regarding  a  judgment  against 
one  of  the  parties  to  a  contract  as  evidence,  in  a  subsequent  suit  for  in- 
demnity or  contribution,  against  another  party,  except  for  the  purpose  of 
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showiDg,  that  the  costs  of  the  first  salt  were  a  necessary  and  legal  conse- 
quence of  the  contract;  Austin  y.  Dorwin,  21  Yermont,  38. 

The  result  of  the  cases  on  this  subject  would,  therefore,  seem  to  be, 
that  one  party  to  a  negotiable  instrument  has  no  interest  in  defeating  a 
recovery  against  another,  unless  he  is  primarily  liable  for  the  debt,  as 
between  himself  and  the  defendant,  and  that  even  under  these  circum- 
stances his  competency  may  be  restored  by  a  release  of  the  costs  of  the 
action,  without  a  release  of  the  debt,  or  of  the  liability  to  contribute  to 
its  payment,  Darling  y.  Marsh,  9  Shepley,  184 ;  G-reenough  y.  West,  8 
New  Hampshire,  400;  Wheaton  y.  Wilmarrh,  18  Metcalf,  422;  Kirk- 
patrick  y.  Muirhead,  4  Harris,  117;  The  Franklin  Bank  y.  Pratt,  31 
Maine,  501 ;  Kennedy  y.  The  Linias,  6  id.  507 ;  Snyder  y.  Wilt,  3  id.  69. 

The  competency  of  the  parties  to  negotiable  paper  to  appear  as  wit- 
nesses for  each  other,  whether  with  or  without  a  release,  is  howeyer  sub- 
jected to  restrictions  in  some  of  the  states  of  this  country,  which  haye 
their  origin  in  the  case  of  Walton  y.  Shelley,  1  Term,  296,  where  the 
testimony  of  an  endorser  called  to  prove,  that  the  consideration  of  the 
note  which  he  had  endorsed  was  usurious,  was  rejepted  by  Lord  Mans- 
field, on  the  ground  that  no  man  could  be  permitted  to  invalidate  an 
instrument  by  his  testimony,  to  which  he  had  set  his  hand.  This  canon 
of  evidence  which  seems  to  have  been  a  misapplication  of  the  common  law 
doctrine  of  estoppel,  or  an  unauthorized  introduction  of  a  maxim  of  the 
civil  law,  was  overruled  shortly  afterwards  in  Jordan  v.  Lashbrooke,  7 
Term,  601,  by  the  court  which  had  promulgated  it.  But  the  authority 
of  Lord  Mansfield  gave  it  currency  in  the  first  instance,  in  the  courts  of 
New  York,  as  well  as  in  most  of  the  other  states  of  this  country  which 
were  then  in  existence.  Winton  v.  Saidler,  3  Johnson's  Cases,  185.  It 
was,  howeyer,  soon  deprived  of  most  of  its  efficiency  in  New  York  by 
various  restrictions;  WoodhuU  v.  Holmes,  10  Johnson,  231;  Skilding  v. 
Haight,  15  Johnson,  274;  and  Powell  v.  Waters,  17  Johnson,  180;  and 
was  finally  overruled  in  that  state  by  the  Supreme  Court  and  the  Court  of 
Errors;  Stafford  v.  Rice,  5  Cowen,  25;  Bank  of  Utica  v.  Hilliard,  5 
Cowen,  158;  Powell  v.  Waters,  8  Cowen,  673;  Williams  v.  Wallbridge, 
3  Wendell,  416. 

This  course  of  decision  has  been  followed  in  many  of  the  other  states 
of  the  Union,  and  the  rule  in  Walton  v.  Shelley,  either  rejected  from  the 
outset,  or  subsequently  abrogated  when  introduced  at  first.  Thus,  the 
same  rule  prevails  in  Connecticut,  New  Jersey,  Maryland,  Virginia,  South 
Carolina,  Georgia,  Alabama,  Tennessee,  Arkansas,  Iowa,  Florida,  and 
Michigan,  as  in  New  York,  and  no  objection  can  be  made  to  the  testi- 
mony of  the  parties  to  negotiable  paper  on  the  ground  of  policy,  when 
there  is  none  on  that  of  interest;  Jackson  v.  Packer,  13  Connecticut,  360; 
Townsend  v.  Bush,  1  Connecticut,  260;  Freeman  v.  Brittin,  2  Harrison's 
New  Jersey,  192;  2  Pennington,  791;  Ringold  v.  Tyson,  3  Har.  &  John. 
177;  Knight  v.  Pickard,  3  McCord,  71;  Slack  v.  Moss,  1  Dudley,  161 ; 
Richards  v.  Mashman,  2  Iowa,  217;  Davidson  v.  Lane,  1  Alabama,  133; 
Manning  v.  Manning,  8  id.  138;  Griffing  v.  Harris,  9  Porter,  226;  Stamp 
v.  Napier,  2  Yerger,  38;  Tuckner  v.  Wilamouici,  8  English,  157;  Orr  v. 
Lacy,  2  Douglass,  230;  Winkler  v.  Scudder,  1  Kelly,  153;  Beruit  v. 
Troutman,  9  Georgia,  36;  Mitchell  v.  Cotten,  2  Florida,  136.     And  the 
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law  was  held  the  same  way  in  the  recent  case  of  Parker  v.  Sawyer,  24 
Yermont,  overruling  the  doubt  expressed  in  Chandler  v.  Mason,  2  Ver- 
mont, 197,  and  sustaining  the  earlier  case  of  Nichols  ▼.  Holgate,  2  Aiken, 
140. 

The  doctrine  of  Walton  v.  Shelley,  is  however  followed  by  the  Supreme 
Court  of  the  United  States,  and  by  the  Courts  of  Maine,  Massachusetts, 
Pennsylvania  and  Ohio  ;  and  the  parties  to  a  negotiable  instrument 
held  incompetent  to  prove  that  the  original  execution  and  delivery  of 
the  instrument,  were  invalidated  by  fraud  or  want  of  consideration,  or  by 
any  other  fact  or  circumstance  which  tends  to  show  that  it  was  void  in 
its  inception;  Churchill  v.  Snter,  4  Massachusetts,  157;  Manning  v. 
Wheatland,  10  id.  505;  Packard  v.  Biohardson,  17  id.  127;  Clapp  v. 
Hanson,  15  Maine,  845;  Abbott  v.  Mitchell,  18  id.  854;  Davis  v.  Saw- 
tele,  30  id.  889 ;  Berry  v.  Hill,  83  id.  493 ;  Chandler  v.  Morton,  5  id. 
874;  Deering  v.  Sawtel,  4  id.  191;  Houghton  v.  Page,  1  New  Hamp- 
shire, 60;  United  States  Bank  v.  Dunn,  6  Peters,  56;  Bank  of  Metro- 
polis V.  Jones,  8  Peters,  14;  Henderson  v.  Anderson,  3  Howard,  73; 
Smith  V.  Shader,  4  id.  404;  Saltmarsh  v.  Tuthill,  13  id.  229;  Tryon  v. 
Brown,  14  Ohio,  482 ;  Botkins  v.  Taylor,  id.  489 ;  Stille  v.  Lynch,  2 
Dallai^  194;  Bank  of  Montgomery  v.  Walker,  9  Sergeant  &  Rawle,  229; 
Jordan  v.  Davis,  5  Wharton,  838 ;  Harrisburgh  Bank  v.  Foster,  8  Watts, 
864;  Rosenberger  v.  Bitting,  3  Harris,  278.  These  tribunals,  however, 
have  refused  to  adopt  the  rule  in  the  form  in  which  it  was  originally  pro- 
mulgated; and  regard  it  as  a  mere  rule  of  commercial  law  intended  for 
the  security  of  trade,  and  restricted  to  negotiable  instruments;  Pleasants 
V.  Pemberton,  2  Dallas,  196;  Baring  v.  Shippen,  2  Binney,  165;  McFer- 
ran  y.  Powers,  1  Sergeant  &  Rawle,  107;  Krank  v.  Krank,  4  W.  &  S. 
128;  Blagg  y.  Phoenix  Insurance  Company,  8  Washington,  C.  C.  R.  5; 
Loker  v.  Haynes,  11  Mass.  498;  United  States  v.  Leffer,  11  Peters,  95; 
Dickinson  v.  Dickinson,  9  Metcalf,  471.  It  necessarily  results  from  this 
view  of  the  law,  that  in  order  to  call  the  rule  into  operation,  the  instrument 
in  question  must  not  only  be  negotiable,  but  have  been  actually  nego- 
tiated in  the  usual  course  of  business,  and  under  such  circumstances  as 
to  free  it  from  antecedent  equities.  Rohrer  v.  Morningstar,  18  Ohio, 
579;  Caldwell  v.  M<Vickar,  7  English,  756;  Watts  v.  Smith,  24  Missis- 
sippi,  77;  Williams  v.  Miller,  10  Smedes  &  Marshall,  139.  It  is, 
therefore,  without  application  in  suits  between  the  original  parties  to  the 
instrument,  where  the  defendant  is  necessarily  entitled  to  take  advantage 
of  every  defence  as  against  the  plaintiff.  Hence,  one  of  the  makers  of  .a 
joint  and  several  pr<«iissory  note,  is  a  competent  witness  for  the  other  in 
a  suit  by  the  payee.  Fox  v.  Whitney,  16  Mass.  120;  Ames  v.  Withing- 
ton,  3  New  Hampshire,  115;  Carleton  v.  Whittaker,  5  id.  196,  and  eveu 
where  the  payee  has  endorsed  the  instrument  to  a  third  person,  and  claims 
under  a  subsequent  transfer  by  the  latter  to  himself;  Hepburn  v.  Cassel, 
6  S.  &  R.  115.  This  principle  applies  in  every  instance,  in  which  there 
has  not  been  a  substantial  and  actual  negotiation  of  such  a  nature,  as  to 
create  a  new  and  independent  title  in  the  plaintiff,  free  from  the  equities 
attendant  on  the  original  execution  of  the  instrument:  Wheaton  v.  Wil- 
marth,  13  Metcalf,  422.  Thus  in  Parke  v.  Smith,  4  W.  &  S.  287,  the 
maker  of  a  note  was  held  a  competent  witness  in  a  suit  brought  by  the 
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endorsee  against  the  endorser,  to  prove  that  the  consideration  was  osuri- 
ouS;  it  being  shown  aliunde  and  apart  from  his  testimony,  that  the  note 
had  been  executed  and  delivered  to  the  plaintiff,  without  passing  through 
the  hands  of  the  endorser,  and  with  full  notice  that  tbe  endorsement  was 
without  consideration,  and  merely  for  the  accommodation  of  the  maker. 
Nor  will  the  holder  of  a  note  be  entitled  to  the  protection  of  the  rule  in 
Walton  V.  Shelley,  even  when  his  title  is  derived  from  the  endorser,  and 
not  from  the  maker,  if  the  endorsement  want  any  of  the  essentials  neces- 
sary to  a  valid  negotiation.  When,  therefore,  a  note  is  endorsed  after  it 
reaches  maturity,  the  endorsee  cannot  shut  out  the  testimony  of  the  payee 
or  maker,  on  the  ground  of  policy,  and  apart  from  that  of  interest;  Baird 
V.  Cochrane,  4  Sergeant  &  Bawle,  899;  Spring  v.  Lovett,  11  Pickeringi 
417;  Thayer  v.  Grossman,  1  Metcalf,  416;  American  Bank  v.  Jennes,  2 
Metcalf,  289;  Kohrer  v.  Morningstar,  18  Ohio,  579.  When,  howeveri 
a  negotiable  instrument  appears  to  have  been  regularly  negotiated  on  its 
face,  the  law  presumes  that  it  is  so  in  fact.  It  is  therefore  well  settled, 
that  the  maker  cannot  make  way  for  his  own  testimony,  in  a  suit  brought 
by  an  endorser,  by  proving  that  the  endorsement  was  solely  for  his  ac- 
commodation, and  that  the  plaintiff  knew  that  such  was  the  case  at  the 
time  of  the  endorsement;  for  although  if  this  were  shown  aliunde,  it 
would  remove  all  objection  to  the  competency  of  the  witness,  yet  as  he  ia 
prima  facie  incompetent,  he  cannot  be  allowed  to  prove  it;  Churchill  y. 
Suter,  4  Mass.  157;  The  Montgomery  Bank  v.  Walker,  9  S.  &  R.  235; 
Griffith  V.  Beford,  1  Bawle,  196;  Harding  v.  Mott,  8  Harris,  46.  When, 
however;  the  note  appears  to  be  altered  on  its  face,  the  presumption  that 
it  was  put  in  circulation  for  value,  and  in  the  regular  course  of  businessi 
is  replaced  by  one  of  an  opposite  character;  and  the  maker  will  con- 
sequently be  competent  to  prove  when  the  alteration  was  made,  although 
the  effect  of  his  testimony  may  tend  directly  to  discharge  the  endorser, 
by  contradicting  other  witnesses,  who  have  stated  that  it  occurred  before 
the  note  was  executed;  Kennedy  v.  The  Lancaster  County  Bank,  6  Har- 
ris, 347.  And  it  would  seem,  that  when  the  instrument  reaches  the  hands 
of  the  holder,  by  an  endorsement  without  recourse,  he  will  not  stand  in  a 
position  to  claim  the  benefit  of  the  rule,  and  exclude  the  endorser  from 
proving  the  existence  of  defects,  for  which  he  has  tacitly  refused  to  make 
himself  liable.     Williams  v.  Miller,  10  Smedes  &  Marshall,  139. 

No  one,  moreover,  is  a  party  within  the  meaning  of  the  rule,  who  has 
not  put  his  hand  to  the  allegation  which  he  is  called  to  impeach ;  and 
hence  the  sale  or  negotiation  of  a  note  payable  to  bearer,  or  endorsed  in 
blank,  will  not  debar  the  person  by  whom  it  is  effected,  from  proving  that 
the  instrument  was  illegal,  or  otherwise  void  in  its  inception,  and  at  the 
time  when  he  put  it  into  circulation.     Oulliford  v.  Skinner,  9  Barr,  334. 

It  is  moreover  universally  admitted,  that  a  party  to  a  note  may 
prove  that  it  has  been  paid  or  discharged,  even  when  he  is  incompetent 
to  prove  that  it  was  invalid  originally ;  Mitchell  v.  Conrow,  5  Wharton, 
572;  Maynard  v.  Nekervis,  9  Barr,  81;  Appleton  v.  Donaldson,  3  id. 
381 ;  Skilding  v.  Warren,  13  Johnson,  270 ;  Warren  v.  Merry,  3  Mass. 
270 ;  Tbe  Franklin  Bank  v.  Pratt,  31  Maine,  501 ;  Smith  v.  M<Dow,  2 
Conn.  277.  In  Oilpin  v.  Howel,  5  Barr,  52 ;  and  Kirkpatrick  v.  Muir- 
head,  4  Harris,  117,  the  testimony  of  the  maker,  was  held  admissible  to 
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defeat  a  reoovery,  by  proving  that  the  oonaideratioa  on  which  the  note 
was  made  and  endorsed,  had  failed  subsequently  to  the  endorsement. 
Many  decisions  go  still  farther,  and  treat  the  parties  to  a  bill  or  note^  as 
oompetent  to  prove  everything  which  occurs  after  the  instrument  leaves 
their  hands,  although  while  it  is  in  the  course  of  transmission  to  those  of 
the  plaintiff,  and  going  directly  to  defeat  the  title  of  the  latter  in  its  in- 
ception; Darling  v.  March,  9  Shepley,  184;  Yan  Schack  v.  Stafford,  12 
Pick.  565 ;  Woodhnll  v.  Holmes,  10  Johnson,  231.  And  some  of  the 
cases  seem  even  to  establish,  that  an  endorser  may  give  evidence  to  invali<^ 
date  the  endorsement,  or  impeach  the  instrument  when  endorsed,  and  is 
only  precluded  from  proving  that  it  was  void  in  its  origin;  Buck  v. 
Appleton,  2  Shepley,  284 ;  Lane  v.  Padelford,  ib.  94 ;  Barker  v.  Prentiss^ 
6  Mass.  430;  Parker  v.  Hanson,  7  id.  470;  Lyon  v.  Boilvin,  2  Oilman, 
629 ;  Muirhead  v.  Kirkpatrick.  This,  however,  would  seem  to  be  ii| 
direct  contravention  of  the  spirit,  as  well  as  letter  of  the  rule  laid  down 
by  Lord  Mansfield,  which  if  it  means  anything,  certainly  means  that  every 
one  who  executes  an  instrument,  is  to  be  regarded  as  making  a  solemn 
declaration  that  it  is  valid  as  executed,  from  which  he  cannot  be  permitted 
to  depart  on  any  subsequent  occasion.  And  it  is  evident,  that  whether 
the  witness  put  his  hand  to  the  subsequent  endorsement,  or  the 
original  execution  of  the  instrument,  can  make  no  difference ;  and  that 
he  should  be  precluded  from  invalidating  it  by  his  testimony  in  the  one 
case,  if  he  be  so  in  the  other ;  Manning  v.  Wheatland,  10  Mass.  505 ; 
Knights  V.  Putnam,  3  Pick.  184 ;  Mitchell  v.  Cooper,  5  Harris,  344. 
The  decisions  in  Pennsylvania  accordingly  seem  to  establish,  that  so 
long  as  the  presumption,  which  the  law  raises  in  favour  of  the  holders  of 
negotiable  instruments, '  is  unimpeached  by  other  evidence,  the  parties 
are  equally  incompetent  to  rebut  it,  whether  their  testimony  relate  to 
faets  prior  or  subsequent  to  the  period  of  their  signature.  Thus,  in 
Griffith  V.  Beford,  1  Bawle,  197,  the  maker  of  a  note,  was  held  ineompe- 
tent  to  prove  that  no  consideration  had  passed  between  the  endorser  and 
endonee.  In  Qest  v.  Espey,  2  Watts,  267,  a  prior  endorser,  was  excluded 
from  testifying,  that  the  instrument  had  been  subsequently  endorsed  by 
the  defendant  without  consideration,  and  at  the  request  of  the  agent  of 
the  plaintiff.  So  in  Davenport  v.  Freeman,  3  W.  &  S.  557,  the  maker 
was  held  incompetent  to  prove  that  the  consideration  for  the  endorsement 
to  the  plaintiff,  was  an  agreement  to  enter  satisfaction  on  a  judgment, 
which  had  not  been  performed.  And  in  Emerick  v.  Harley,  2  Wharton, 
50,  the  maker  was  shut  out  from  proving,  that  the  note  had  been  endorsed 
by  the  defendant  without  consideration,  and  on  the  faith  of  an  assurance, 
that  he  would  not  be  compelled  to  pay  it.  A  similar  point  was  decided 
in  Chandler  v.  Moreton,  5  Greenleaf,  314.  In  all  these  oases,  however, 
the  testimony  of  the  witness^as  offered  or  given  in  such  a  form  as  to 
impeach  the  validity  of  the  instrument,  when  originally  drawn  by  the 
maker  or  endorsed  by  the  payee,  and  they  can  hardly  be  considered  as 
deciding,  that  an  endorser  cannot  be  called  to  disprove  the  regularity  of 
a  subsequent  endorsement,  and  still  less,  that  he  cannot  prove  that  a  note, 
valid  in  its  inception,  became  invalid  subsequently  by  a  failure  of  consi- 
deration, and  was  taken  by  the  plaintiff  with  full  notice  of  the  defect. 
And  it  would  seem  thoroughly  well  settled,  that  if  other  evidence  can  be 
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adduced  to  show  that  the  note  was  originally  made  or  negotiated  without 
consideration,  or  in  any  other  than  the  regular  course  of  business,  all  the 
parties  to  it  will  be  competent  witnesses  for  the  defence,  in  all  other  par- 
ticulars, and  even  though  the  necessary  effect  of  their  testimony,  may 
be  to  corroborate  it  in  that.  Appleton  v.  Donaldson,  3  Barr,  381 ;  Gilpin 
Y.  Howel,  5  id.  41 ;  Kirkpatrick  v.  Muirhead^  4  Harris^  177 ;  Penny- 
packer  ▼.  Umberger,  10  id.  492. 

It  was  held  in  Deering  y.  Sawtel,  4  Oreenleaf,  191,  that  a  party  to  a 
negotiable  instrument ;  is  equally  incompetent  to  impeach  its  validity, 
whether  the  question  arise  directly  in  a  suit  on  the  instrument  itself,  or 
collaterally,  in  another  cause  of  action.  A  similar  decision  was  made  in 
Alexander  v.  Alexander,  3  Barr,  66,  and  one  of  the  makers  of  a  joint 
and  several  promissory  note,  who  was  called  by  the  others  to  prove  that 
the  note  had  been  made  for  the  accommodation  of  the  payee,  and  that  he 
was  consequently  liable  for  the  amount  paid  by  them  to  an  endorsee,  waa 
rejected  as  incompetent,  on  grounds  of  legal  policy,  and  under  the  rule  in 
Walton  V.  Shelley.  But  in  arriving  at  this  conclusion,  the  court  seem  to 
have  forgotten,  that  this  rule  does  not  apply,  when,  as  in  the  case  before 
them,  the  suit  is  between  the  original  parties  to  the  instrument.  And  the 
precedent  and  subsequent  decisions  in  Pennsylvania  would  seem  to  estab- 
lish, that  the  real  or  supposed  considerations  of  policy,  which  have  led  to 
the  exclusion  of  the  testimony  of  the  parties  to  a  negotiable  instrument, 
when  called  to  impeach  it,  only  apply  when  the  suit  is  brought  directly 
upon  the  instrument  itself,  and  not  when,  as  in  Alexander  v.  Alexander, 
it  is  founded  upon  a  distinct  cause  of  action,  although  immediately 
derived  from  the  instrument.  The  Bank  of  Pennsylvania  v.  M'Calmont, 
4  Bawle,  311 ;  O'Brian  v.  Davis,  6  Watts,  499;  Wright  v.  Truefelt,  9 
Barr,  207  ;  Kirkpatrick  v.  Muirhead,  4  Harris,  117. 

Parties  to  negotiable  instruments,  were  held  incompetent  to  give 
evidence  for  the  plaintiff,  in  many  of  the  earlier  cases,  on  the  ground 
that  they  were  interested  in  procuring  a  recovery  against  the  defendant, 
and  thus  fixing  the  liability  of  the  debt  on  him ;  Herrick  v.  Whitney,  15 
Johnson,  240 ;  Baskins  v.  Wilson,  6  Cowen,  471 ;  Talbot  v.  Clark,  8 
Pick.  66 ;  Winship  v.  The  Bank  of  the  United  States,  6  Peters,  630  ; 
Steinmetz  v.  Currie,  1  Dallas,  272 ;  Kennon  v.  McRae,  2  Porter,  389  } 
Hayes  v.  Gorham,  2  Scammon,  429.  But  the  interest  relied  on  as  a 
disqualification  in  these  cases,  seems  to  be  too  uncertain  to  produce 
incompetency.  For  although  a  judgment,  followed  by  satisfaction,  will 
protect  the  witness  against  a  subsequent  suit  by  the  plaintiff,  yet  the 
judgment  alone  will  be  no  protection,  and  it  is  necessarily  unoertaiii 
whether  it  will  result  in  satisfaction.  It  has  accordingly  been  held,  in 
the  more  recent  cases  in  England  and  this  country,  that  one  party  to  a 
negotiable  instrument  may  be  called  by  the  plaintiff  in  a  Suit  against 
another,  unless  there  is  some  ground  of  disqualification,  apart  from  his 
position  as  a  party  to  the  instrument;  Howett  v.  Thompson,  2  C.  &  P. 
872  ;  Berry  v.  Hall,  83  Maine,  493  j  Oliver  v.  The  Bank  of  Tennessee, 
11  Humphreys,  74;  Campbell  v.  Knapp,  3  Harris,  27;  Goodwin  v. 
Chadwick,  36  Maine,  193 ;  Page  v.  Thomas,  6  M.  &  W.  733 ;  WoodruflF 
V.  Daggett,  1  Spencer,  526;  Barret  v.  Snowden,  6  Wend.  186;  The 
Ontario  Bank  v.  Worthington,  12  id.  507 ;  Eastman  v.  Winship,  14 
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Pidc.  46 ;  Kindey  y.  Bobinson,  21  id.  827.  The  qaestion  seems  to  have 
been  set  at  rest  in  New  York  and  Massachusetts,  by  the  recent  cases  of 
The  Fanners'  Bank  of  Michigan  v.  Griffith,  5  Hill,  476,  and  Biohardson 
T.  Lincoln,  5  Metcalf,  201 ;  where  it  was  held  that  the  indorser  of  a  bill 
or  note,  is  a  competent  witness  for  the  indorsee,  in  a  suit  against  a  prior 
maker  or  endorser,  even  where  the  indorsement  was  made  solely  with  a 
Tiew  to  enable  him  to  give  evidence  against  the  defendant.  On  the 
other  band,  it  was  held  by  the  Supreme  Court  of  Pennsylvania,  in  Geo- 
ghegan  v.  Beid,  2  Wharton,  154,  that  an  indorser  is  incompetent  for  the 
holder,  in  any  suit  brought  against  a  prior  party  to  the  instrument 
indorsed,  because  he  will  be  entitled  to  subrogation  to  the  judgment,  if 
obtained.  But  the  ground  taken  in  this  case  is  entirely  novel,  and 
woald  seem  to  be  questionable.  If  the  right  of  the  witness  to  be  subro- 
gmted  to  the  judgment,  under  such  circumstances,  against  the  defendant, 
followed  as  a  matter  of  course,  as  soon  as  the  judgment  was  obtained, 
thtte  would  be  more  room  for  the  argument  that  he  is  interested  in  obtain- 
ing it.  But  in  order  to  entitle  him  to  subrogation,  he  must  prove  all 
that  it  would  be  necessary  to  prove  if  he  had  recourse  to  an  action,  and 
most  show  not  only  that  he  has  paid  the  debt,  but  that  the  defendant  was 
primarily  liable  to  pay  it.  The  only  change  therefore  produced  in  the 
relations  between  a  prior  and  subsequent  indorser,  by  a  judgment  against 
the  former,  is  that  the  latter  may  pay  the  amount  of  the  judgment  to  the 
plaintiff,  and  then  apply  to  the  court  for  permission  to  issue  an  execution 
upon  it  against  the  defendant.  But  as  such  an  application  may  be 
reaiated  by  any  evidence,  which  would  be  admissible  in  a  suit  brought  on  the 
note  itself,  it  can  give  the  party  who  makes  it,  no  other  advantage  than  that 
of  shifting  the  forum  and  mode  of  litigation.  The  decision  in  Oeoghehan  v 
Heid,  was  said  not  to  be  law  in  Woodruff  v.  Dagget,  Spencer,  526,  and 
in  Benedict  v.  Heoox,  18  Wend.  491,  where  it  was  cited  and  relied  on 
bj  the  Chancellor,  as  a  reason  for  holding  a  surety  incompetent  in  a  snit 
against  a  principal,  his  opinion  was  overruled,  and  the  competency  of  the 
witness  sustained  by  the  court  of  errors. 

When  a  suit  is  brought  by  the  holder  of  a  foreign  bill  of  exchange 
against  the  acceptor,  the  drawer  stands  in  a  somewhat  peculiar  position^ 
beoanse  he  is  liable  under  the  rule  of  the  commercial  law  for  damages,  in 
to  the  amount  of  the  bill,  and  the  costs  of  the  action.  And  it 
decided  in  Scott  v.  McLellan,  2  Greenloaf,  204,  and  Dennistonn  v. 
Fleming,  7  Barr,  528,  that  he  is  consequently  incompetent  as  a  witness 
on  behalf  of  the  plaintiff.  But  the  soundness  of  these  decisions  is  qae»- 
tionable,  because  as  the  witness  will  remain  liable  notwithstanding  the 
jvdgment,  unless  it  is  followed  by  satisfaction,  his  interest  cannot  be  re- 
garded as  certain,  although  it  is  unquestionably  real.  Page  v.  ThomaSi 
6  M.  ft  W.  733,  738.  Sueh  at  least  was  the  view  taken  in  Dickenson  v. 
Prentice,  4  Espinasse,  32,  where  it  was  held,  that  the  liability  of  the 
drawer  could  not  be  affected  by  the  result  of  the  suit  against  the  acceptor, 
and  that  he  was  consequently  competent  on  behalf  of  the  holder. 

Under  any  view  of  the  law,  the  incompetency  of  a  party  to  a  negotiable 
instniment  to  give  evidence  against  the  defendant,  may  be  revived  by  a 
release  from  the  plaintiff,  which  must  necessarily  leave  the  witness  either 
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wlioUy  without  interest,  or  interested  only  in  defeating  a  recoyery  ia  the 
action.    Barnes  v.  Ball,  1  Mass.  15 ;  Bay  y.  Gnnn,  1  Denio,  108. 

It  has  been  said  in  a  great  number  of  oases,  that  the  testimony  of 
agents,  ought  to  be  re^eiyed  on  the  ground  of  policy  and  necessity,  eyen 
when  they  would  otherwise  be  incompetent  from  interest;  the  United 
States  Bank  y.  Stearns,  15  Wend.  314;  Mackayy.  Rhinelander,  1  John- 
son's  Cases,  408;  BurliDgham  y.  Dyer,  2  Johnson,  189;  Moses  y.  The 
Boston  &  Maine  R.  R.  Co.,  4  Foster,  71 ;  Bailey  y.  Shaw,  id.  297 ;  Stewart 
y.  Ejp,  5  id.  256 ;  Wainwright  y.  Straw,  15  Vermont,  215;  1  Grreenleaf 
on  Eyidence,  sect.  416.  Thus  in  Draper  y.  The  Norwich  and  Worcester  R. 
R.  Co.,  11  Metcalf,  505,  supra,  the  court  relied  on  the  position  of  the 
witness  as  an  agent  of  a  public  work,  and  the  inconyenienoe  which  would 
follow  if  the  testimony  of  persons  occupying  similar  positions  were  ex- 
cluded, as  a  reason  for  admitting  his  testimony.  The  limits  of  this  ex- 
oeption  to  the  general  rule,  that  interest  is  an  absolute  disqualification, 
are,  howeyer,  somewhat  yague  and  undefined,  and  many  instances  might 
be  adduced,  in  addition  to  those  already  cited  in  the  course  of  this  note, 
in  which  the  testimony  of  agents  has  been  rejected  as  interested,  without  any 
suggestion  on  the  part  either  of  the  court  or  counsel,  that  the  objection 
should  be  oyerlooked  from  motiyes  of  policy. 

In  most  of  the  cases  cited  by  Mr.  Greenleaf  as  establishing  that 
agents  may  be  competent  on  the  ground  of  necessity,  when  their  testi- 
mony would  otherwise  be  rejected  as  interested,  the  interest  was  either 
too  remote  to  produce  incompetency,  or  was  neutralized  by  one  of  an  op- 
posite description;  The  Franklin  Bank  y.  Freeman,  16  Pick.  395$ 
McDowell  y.  Simpson,  3  Watts,  129 ;  Gilpin  y.  Howel,  5  Barr,  41;  Des- 
cadillas  y.  Harris,  8  Greenleaf,  298 ;  Cozzens  y.  Poorer,  1  Spear,  825 ; 
Benjamin  y.  Porteus,  2  Henry  Blackstone,  390;  and  few  decisions  can 
be  found  in  which  a  witness  whose  testimony  was  manifest  interested, 
has  been  admitted  solely  because  he  was  an  agent.  It  was  said  in  Fuller 
T.  Whitlock,  10  Pick.  135,  that  <<  an  agent  cannot  be  allowed  to  testify 
in  matters  out  of  the  common  oourse  of  business,  or  to  contradict  the  efieot 
of  acts  which  he  has  done  as  agent,''  while  in  Williams  y.  Little,  12  New 
Hampshire,  29,  the  exception  in  fayour  of  the  testimony  of  agents,  was  held 
to  be  confined  to  general  agents,  and  not  to  be  applicable  to  persons  em- 
ployed for  the  purposes  of  a  single  transaction.  But  the  language  thua 
held,  is  at  yariance  with  that  used  on  other  occasions  of  the  same  nature, 
tad  would  hardly  furnish  a  safe  criterion  of  competency,  were  its  authority 
vnquestionable.  The  law  of  necessity  which  was  held  in  these  cases  to 
justify  the  admission  of  the  testimony  of  agents  when  it  would  haye  been 
excluded  by  the  ordinary  rule  of  eyidence,  has  been  applied  in  others  to 
suits  brought  by  trayellers  for  the  loss  of  their  property,  while  in  the  hands 
of  innkeepers  or  common  carriers,  and  it  has  been  decided,  that  as  persons 
thus  situated  seldom  haye  any  other  means  of  preying  the  nature  or  yalue 
of  the  property,  than  their  own  testimony,  it  must  be  admitted  to  preyent 
a  total  failure  of  justice ;  Herman  y.  Drinkwater,  1  Greenleaf,  27 ;  Clark 
V.  Spence,  10  Watts,  836 ;  Dayid  y.  Moore,  2  W.  &  S.  230 ;  Whitesell  v. 
Crane,  8  id.  369 ;  1  Greenleaf  s  Eyidence,  id.  348.  These  cases  were  fol- 
lowed in  McOill  y.  Rowand,  8  Barr,  451 ;  Fulton  y.  The  Mad  Riyer  R.  R.  Co., 
20  Ohio,  319,  and  held  to  justify  the  admission  of  a  wife  to  proye  the  con- 
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tents  of  a  trunk,  which  she  had  packed  for  her  husband.  It  was,  however, 
decided  in  Bingham  v.  Rogers,  6  W.  &  S.  495 ;  and  David  v.  Moore,  2  id. 
280,  that  this  exception  should  not  be  carried  further  than  is  absolutely 
necessary,  and  that  it  does  not  extend  to  goods  or  merchandise,  or  even 
books,  jewelry,  money  or  other  valuable  articles  of  a  similar  description. 
And  for  the  same  reason,  the  plaintiff  in  a  suit  brought  against  the 
county  to  recover  compensation  for  property  destroyed  by  a  mob,  may  prove 
the  value  of  his  wearing  apparel,  but  not  of  his  furniture,  which  is  sus- 
ceptible of  proof  from  other  and  less  questionable  sources.  The  County 
V.  Leidy,  10  Barr,  45. 

These  cases  are,  however,  in  some  respects,  an  innovation  on  the  course 
of  the  common  law ;  and  their  authority  is  not  yet  universally  recognized. 
It  is  well  settled  that  when  a  wilful  wrong  is  committed,  of  such  a  nature 
as  to  leave  the  injured  party  without  the  means  of  proof,  every  presump- 
tion will  be  made  in  his  favour  and  against  the  wrong  doer,  and  a  recovery 
given  for  the  largest  amount  which  the  circumstances  of  the  case  will  reason- 
ably justify;  Armory  v.  Delamerie,  1  Strange,  vol.  I.;  Clark  v.  Miller,  4 
Wend.  628;  Bailey  v.  Shaw,  4  Foster,  297 ;  and  it  is  therefore  highly  rea- 
sonable under  such  circumstances,  to  admit  the  testimony  of  the  plaintiff, 
which  can  hardly  bear  with  greater  severity  upon  the  defendant,  than  the 
odium  spoliatoris,  which  would  supply  its  place  were  he  silent;  1  Greenleaf 
on  Evidence,  848 ;  Childrens  v.  Saxby,  1  Yemon,  207 ;  Herman  v.  Drink- 
water,  1  Oreenleaf,  27.  But  although  this  argument  was  used  in  the  case  of 
Johnson  v.  Stone,  11  Humphreys,  419,  in  favour  of  the  admission  of  the 
plaintiff,  as  a  witness  to  prove  the  extent  of  a  loss  due  to  negligence,  it 
would  seem  solely  applicable  to  cases  of  wilful  and  premeditated  wrong. 
In  Snow  V.  The  Eastern  Railroad  Co.,  12  Metcalf,  44,  the  testimony  of 
a  traveller  was  accordingly  held  inadmissible^  in  a  suit  against  a  railroad 
company  for  loss  of  his  trunk,  unless  sustained  by  such  evidence  of  fraud 
or  misappropriation  of  the  property,  as  would  bring  the  case  within  the 
maxim,  omnia  presumuntur  contra  spoliatorem,  and  thus  take  it  beyond 
the  ordinary  rules  of  evidence.  The  law  was  held  the  same  way  in  Sparr 
V.  Wellman,  11  Missouri,  280,  where  it  was  decided  that  to  render  the 
plaintiff  admissible  to  prove  the  extent  and  nature  of  his  loss,  the  spolia- 
tion must  be  clearly  established  by  other  testimony,  to  the  satisfaction 
of  the  judge  who  tries  the  cause.  The  Courts  of  South  Carolina  go  still 
farther  in  the  same  direction,  and  hold  that  a  want  of  evidence  resulting 
from  the  wrong  of  the  defendant,  must  be  supplied  in  all  cases  by  legal 
or  natural  presumptions,  and  not  by  intCTested  and  doubtful  testimony. 
Dill  V.  The  South  Carolina  Railroad  Co.,  7  Richardson,  158. 

It  would  seem  evident  that,  if  necessity  be  a  sufficient  ground  for  the 
admission  of  interested  testimony,  the  exception  should  not  be  confined 
solely  to  the  case  of  the  plaintiff,  but  should  be  enlarged  sufficiently  to 
give  access  to  the  statements  of  the  defendant,  in  every  instance  where 
the  nature  of  the  case  deprives  him  of  all  other  means  of  proof.  In 
Lampley  v.  Scott,  2  Cushman,  528,  the  defendant  was  accordingly  per- 
mitted to  prove,  that  the  loss  of  a  package  which  had  been  entrusted  to 
bis  care  by  a  fHend,  arose  from  a  theft  committed  by  others,  and  not 
from  his  own  fraud  or  negligence.  The  point  was,  however,  decided  the 
other  way,  under  similar  circumstances^  in  Tompkins  v.  Saltmarsh,  14 
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S.  &  R.  275;  and  the  testimoDy  of  the  defendant  excluded,  although  his 
declarations  shortly  before  and  after  the  robbery,  were  held  admissible. 

It  is  universally  admitted,  that  interested  witnesses,  and  even  parties, 
may  prove  certain  facts  which  lie  wholly,  or  chiefly  within  their  own 
knowledge,  and  as  to  which  it  is  difficult  or  impossible  to  procure  other 
testimony.  Thus  the  loss  of  a  bond,  will,  or  other  instrument  or  docu- 
ment, the  service  of  a  notice,  or  other  matters  which  appertain  solely  to 
the  suit,  and  do  not  form  constituent  parts  of  the  cause  of  action,  may  be 
proved  by  the  testimony  of  the  plaintijQT  or  defendant ;  Fitch  v.  Bogue, 
19  Conn.  285 ;  Jackson  v.  Davis,  5  Gowen,  123  *,  Jordan  v.  Caper,  3  Ser- 
geant &  Rawle,  575 ;  The  Union  Canal  Co.  v.  Lloyd,  4  Watts  &  Sergeant, 
394 ;  Black  v.  Moore,  1  Barr,  394 ;  McCormick  v.  Clark,  6  Watts,  207 ; 
McRae  v.  Morrison,  13  Iredell,  46;  Chamberlain  v.  Gorham,  20  John 
144. 

The  common  law  makes  the  court  the  proper  tribunal  to  determine, 
what  evidence  shall  be  submitted  for  the  consideration  of  the  jury, 
and  refuses  to  allow  any  departure  from  this  course,  even  when  as  gene- 
rally happens  in  the  investigation  of  the  competency  of  witnesses,  the 
question  is  a  mingled  one  of  law  and  fact;  Bartlett  v.  Smith,  11  M.  & 
W.  483 ;  Harris  V.  Wilson,  7  Wend.  57.  It  was  notwithstanding  held  in 
Hart  .V.  Heilner,  3  Rawle,  411 ;  Morton  v.  Jones,  6  Barr,  82,  and  Gor- 
don V.  Bowers,  4  Harris,  226,  that  when  competency  depends  on  doubt- 
ful and  disputed  matters  of  fact,  it  should  be  left  to  the  jury,  with 
proper  instructions  as  to  the  law,  and  with  directions  to  disregard  the 
testimony  of  the  witness  altogether  of  they  find  him  legally  interested. 
Although  this  course  of  decision  would  seem  to  be  at  variance  with  pre- 
cedent, it  is  recommended  by  some  considerations  of  convenience,  and  has 
been  followed  in  several  of  the  other  States  of  the  Union ;  Walker  y. 
Sawyer,  13  N.  H.  191 ;  Boss  v.  Gould;  5  Greenleaf,  204 ;  Greenleaf  s 
Evidence,  sect.  425. 

It  is  well  settled  on  the  one  hand,  that  when  a  witness  is  shown 
to  be  incompetent  by  extrinsic  evidence,  his  own  statements  cannot  be  re- 
ceived to  remove  the  disqualification,  Vincent  v.  Huff,  4  S.  &  R.  228 ;  Gor- 
don V.  Bowers,  4  Harris)  226 ;  Griffith  v.  Reford,  1  Rawle,  196 ;  Thomas 
y.  Brady,  10  Barr,  167,  and  on  the  other,  that  when  interest  is  sought  to 
be  established  by  an  examination  on  the  voir  dire,  everything  which  the 
witness  says  must  be  taken  into  consideration,  and  his  testimony  admit- 
ted, if  the  result  of  the  whole  be  to  prove  him  competent,  by  explaining 
admissions  which  would  othenrise  lead  to  his  rejection.  Abrahams  v. 
Bunn,  4  Burrows,  2256;  Gregory  v.  Dodge,  14  Wend.  393 ;  Wilmarth 
y.  Mountford,  8  S.  &  R.  128;  Blackstock  v.  Ludy,  7  Harris,  335;  Scott 
V.  Jester,  8  English,  437 ;  Supra,  134. 

The  better  opinion  would  seem  to  be,  that  an  objection  to  the  compe- 
tency of  a  witness  may  be  taken  at  any  time  when  his  interest  is 
discovered,  although  after  he  has  been  sworn  in  chief  in  the  cause ;  Ja- 
cobs V.  Layborn,  11  M.  &  W.  685 ;  Shurtliff  v.  Willard,  19  Pick.  212 ; 
Butcher  v.  Tufts,  13  -Maine,  302 ;  Hunt  v.  Wood,  1  Blackford,  72 ;  un- 
less it  appear  that  the  party  who  makes  the  objection  knew  of  its  exist- 
ence, and  omitted  to  make  it,  in  the  hope  that  the  testimony  of  the  wit- 
ness would  be  in  his  favour,  and  with  the  intention  of  excluding  him  if  it 
were  not;  Donelson  v.  Taylor,  8  Pick.  390;  Shurtliff  v.  Willard. 
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The  parties  to  a  cause  are  entitled  to  the  testimony  of  the  witnesses^ 
and  the  latter  will  not  be  allowed  to  escape  from  the  obligation  to  give  it, 
by  acquiring  an  interest  in  the  controyersy,  or  by  refusing  to  accept  a  re- 
lease, executed  for  the  purpose  of  removing  an  interest  which  previously 
existed ;  Jackson  v.  Bumsey,  3  Johnson's  Cases,  234 ;  Matthews  y«  Mer- 
chant, 3  Dev.  &  Bat.  40;  Clark  v.  Brown,  1  Barbour,  215;  Jones  v.  Hos- 
kins,  10  Alabama,  489.  Thus  in  Long  v.  Baillie,  4  Sergeant  &  Bawle,  227, 
the  defendant  was  allowed  to  examine  a  witness  whom  he  had  released,  al- 
though the  witness  had  cancelled  the  release  with  a  view  to  escape  from 
giving  evidence.  In  these  instances,  however,  the  interest  of  the  witness 
was  resumed,  or  acquired,  in  fraud  of  the  party  by  whom  he  was  called, 
and  it  is  doubtful,  whether  an  interest,  which  has  grown  out  of  a  business 
transaction,  can  be  passed  over,  or  disregarded,  merely  because  it  originat- 
ed subsequently  to  the  cause  of  action,  as  to  which  the  witness  is  called 
to  give  evidence ;  Winship  y.  The  Bank  of  the  United  States,  5  Peters, 
580;  Eastman  v.  Winship,  14  Pick.  47.  It  is,  however,  well  settled, 
that  where  a  witness  is  not  interested  at  the  time  when  he  is  examined, 
his  testimony  cannot  be  excluded  on  the  ground,  that  he  has  become  in- 
terested subsequently,  and  before  it  is  offered  in  evidence ;  Wolfinger  y. 
Forsman,  6  Barr,  294 ;  Sabine  v.  Story,  6  Metcalf,  277. 

It  is  now  admitted,  notwithstanding  some  earlier  cases  which  look  the 
other  way,  that  a  witness  who  has  no  interest  in  point  of  fact,  cannot  be 
excluded,  because  he  believes  himself  to  be  interested ;  The  Commercial 
Bank  y.  Hughes,  17  Wend.  102  ;  State  y.  The  Catskill  Bank,  18  id.  473 ; 
8  Johns.  428 ;  Cassiday  y.  McKenzie,  4  Watts  &  Sergeant,  282 ;  Long  y. 
BalUe,  4  S.  &  R.  226;  The  State  y.  Clark,  2  Tyler's  Yt.  B.  278 ;  nor  be- 
cause he  states  that  he  is  bound  in  morality  or  honour  to  make  good  any 
loss,  which  may  result  from  a  verdict  against  the  party  by  whom  he  is 
called  to  give  evidence ;  Oilpin  v.  Vincent,  9  Johnson,  220 ;  Moore  v. 
Hitchcock,  4  Wend.  297 ;  Long  y.  Baillie,  4  S.  &  B.  226 ;  Howe  y. 
Howe,  10  New  Hampshire,  88;  Carman  v.  Foster,  1  Ashmead,  133. 

It  is  well  settled,  that  the  competency  of  a  witness  will  be  restored  by 
a  release  or  assignment  of  the  interest  which  renders  him  inoomptent, 
even  when  made  without  consideration,  and  under  circumstances  which 
might  induce  a  suspicion  that  the  release  will  be  subsequently  cancelled, 
or  the  assignment  rescinded ;  Barnes  y.  Ball,  1  Mass.  73 ;  Boynton  y. 
Turner,  21  id.  391 ;  Bemis  y.  Charles,  1  Metcalf,  440;  Heath  y.  Hall,  4 
Taunton,  326;  Bell  v.  The  Hall  and  Selby  B.  R.  Co.,  6  M.  &  W.  761 ;  Hall 
y.  The  Catskill  Bank,  18  Wendell,  475 ;  TJtica  Ins.  Co.  y.  Caldwell,  3  id. 
296 ;  Bank  of  Utica  v.  Shelley,  2  Cowen,  770 ;  The  Delaware  &  Atlantic 
R.  R.  Co.  y.  Pick,  3  New  Jersey,  221 ;  Newlin  y.Newlin,  1  id.  275;  Cor- 
nell  y.  Vanartsdalen,  Yiner's  Abridg't,  Title  Evidence,  pi.  53 ;  Smith  v.  The 
Bank  of  Washington,  5  S.  &  R.  322 ;  Soulden  v.  Van  Rensellaer,  9  Wen- 
dell, 293 ;  Woods  y.  Williams,  9  John.  123.  Thus  in  Mcllroy  y.  Mcllroy, 
1  Rawle,  434,  and  Cates  v.  Waeter's  Heirs,  2  Hill,  S.  C.  R ,  442,  a  legatee 
who  had  assigned  his  legacy,  was  held  competent  to  support  the  wiU,  not- 
withstanding the  argument,  that  as  the  assignment  was  made  to  another 
legatee  who  was  also  interested,  the  witness  would  not  be  allowed  to  lose 
by  his  generosity,  if  the  suit  were  successful. 

It  is  notwithstanding  well  settled  that  when  a  release  or  assignment  is 
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attended  with  oircumstanoes  wbich  indicate  aotnal  oollasion  and  firand,  or 
when  it  comes  within  the  disabling  provisions  of  the  statutes  of  mainte- 
nance, it  will  be  Yoid  for  all  purposes,  and,  of  coarse,  for  that  of  removing 
an  objection  to  the  competency  of  a  witness,  founded  on  the  existence  of 
the  interest  released.     Bell  v.  Smith,  5  B.  &  C.  188. 

But  it  is  equally  certain,  that  the  presumption  of  law  is  in  favour  of 
innocence  and  against  fraud,  and  that  the  good  faith  of  a  release  or  assign- 
ment, should  not  be  impeached  without  so&e  better  proof  than  can  be 
afforded,  by  a  suspicion  that  it  is  merely  colourable,  or  subject  to  an  under- 
standing or  agreement  which  will  neutralize  its  operation.  It  is  accord- 
ingly well  settled,  that  no  rule  of  policy  forbids  the  restoration  of  the 
competency  of  a  witness  by  a  release  or  assignment,  and  that  the  mag- 
nitude of  his  interest,  or  the  closeness  of  his  connexion  with  the  suit,  will 
not  authorize  a  presumption,  that  a  corrupt  and  dishonest  bargain  has  been 
made  as  the  price  of  his  testimony,  nor  justify  the  exclusion  of  it  from 
the  jury,  to  whom  it  should  be  referred,  as  the  proper  judges  of  credibi- 
lity, as  distinguished  from  competency ;  Moore  v.  Rich,  12  Vermont,  168 ; 
The  Bank  of  Woodstock  v.  Clark,  25  id.  808 ;  Barnes  y.  Ball,  1  Mass. 
78 ;  Mott  V.  Small,  20  Wend.  212 ;  22  id.  408.  The  same  view  was 
taken  in  Carter  v.  Truman,  7  Barr,  815,  where  a  release  by  a  distributee, 
was  held  to  render  him  a  competent  witness  for  the  administrator,  although 
executed  without  consideration,  and  solely  to  restore  his  competency. 

The  cases  in  Pennsylvania,  however,  present  a  conflict  of  opinion  on 
this  point,  which  contrasts  strongly  with  the  uniformity  of  decision  else- 
where, and  seem  finally  to  have  established,  not  only  that  a  release  or  as- 
signment, intended  to  restore  the  competency  of  a  witness  by  extinguish- 
ing or  transferring  his  interest  .in  the  cause  of  action,  will  be  affected  with 
presumptions  of  unfairness,  which  render  it  inoperative  for  the  purpose 
for  which  it  is  given ;  but  that  incompetency  resulting  from  interest,  may 
survive  the  removal  of  the  cause  which  produces  it,  by  a  sale  in  the 
course  of  business,  which  transfers  both  the  legal  and  equitable  title  to 
the  thing  sold  3  Post  y.  Avery,  5  W.  &  S.  510;  Patterson  y.  Reed,  7  id. 
144 ;  Clover  v.  Painter,  2  Barr,  46 ;  Rnshway  y.  Chandler,  8  id.  75  ; 
Phinney  v.  Tracey,  1  id.  178 ;  McClelland  y.  Mahon,  ib.  364  3  Graves  v. 
Griffin,  7  Harris,  176;  Bailey  v.  Knapp,  ib.  192;  Haus  v.  Palmer,  9 
id.  286.  Thus  it  was  held  in  Haus  v.  Palmer,  that  the  assignment  of  a 
legacy  by  a  legatee,  will  not  render  his  testimony  admissible  in  support 
of  the  will,  while  the  language  of  the  court  in  Bailey  y.  Knapp,  would 
seem  to  imply,  that  the  policy  of  the  law  will  not  permit  the  indorser  of 
a  promissory  note  to  give  evidence  in  favour  of  the  indorsee.  And  some  of  the 
cases  take  a  further  distinction,  between  the  effect  of  a  release  and  an  assign- 
ment, and  hold,  that  while  the  former  will  restore  the  competency  of  a 
witness  the  latter  will  not;  Haus  v.  Palmer;  Hartman  v.  The  Keystone 
Ins.  Co.,  9  Harris,  466. 

Thus  the  case  of  Haus  v.  Palmer,  which  overrules  Search's  Appeal,  seems 
to  be  itself  overruled  by  Hartman  v.  The  Keystone  Ins.  Co.,  where  it  is 
said  that  when  the  interest  of  the  witness  is  susceptible  of  being  extin- 
guished by  a  release  to  the  plaintiff,  his  competency  may  be  restored  by 
an  assignment  to  a  third  person. 

These  decisions  are  directly  at  variance  with  the  earlier  and  many  of 
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the  more  recent  decisions  in  the  same  state,  which  held  in  accordance 
with  the  uniform  oonrse  of  decision  in  the  other  states  of  the  union, 
and  in  England,  that  disqualification  resnltiog  solely  from  interest, 
may  he  removed,  either  hy  the  extinguishment  or  transfer  of  the  interest 
whence  it  arises;  Gates  t.  Johnston,  3  Barr,  52;  Cornell  v.  Vanarts- 
dalen,  4  id.  365;  Carter  .v.  Truman,  7  id.  815;  Taylor  ▼.  Oitt,  10  id. 
428 ;  Search's  Appeal,  1  Harris,  108 ;  and  only  erred  in  deciding  that 
parties  to  the  record  stand  on  the  same  footing,  in  this  respect,  with  ordi- 
nary witnesses ;  Steele  v.  The  Phoenix  Ins.  Co.,  3  Binney,  306.   Ante,  101. 

The  common  law  drew  a  plain,  and  well-defined  line,  between  those  wit* 
nesses  who  are  parties  to  the  record,  and  those  who  are  not,  and  held  that, 
as  the  incompetency  of  the  former  class,  arose  from  other  considerations  than 
those  of  mere  interest,  it  could  not  be  cured  by  a  release  or  assignment, 
but  that  the  competency  of  all  other  interested  witnesses,  might  be  restored 
by  a  removal  of  the  cause  which  produced  it.  And  it  may  be  doubted 
whether  the  evils  which  the  case  of  Steele  v.  The  Phoenix  Ins.  Co.  is  said 
to  have  introduced  by  departing  from  this  rule  on  the  one  side,  might 
not  better  have  been  remedied,  by  simply  returning  to  it,  than  by  over- 
stepping it  on  the  other,  and  attempting  to  establish  a  new  standard  of 
eompetenoy,  which  may,  after  all,  prove  insusceptible  of  successful  appli- 
cation. 

In  order  to  render  a  release  efiectual  to  restore  the  competency  of  a 
witness,  it  must  be  under  seal ;  Walker  v.  McCuUock,  4  Greenleaf,  421 ; 
The  Schuylkill  Navigation  Co.  v.  Harris,  5  W.  ik  8.  28 ;  The  Governor 
V.  Daily,  14  Alabama,  469 ;  Shaw  v.  Pratt,  22  Pick.  305 ;  DeZeng  v. 
Bailey,  9  Wend.  336 ;  Rawley  v.  Stoddard,  7  Johnson,  207 ;  or  sus- 
tained by  a  sufficient  consideration  to  supply  the  want  of  a  seal,  and  give 
it  that  validity  as  a  contract,  which  it  wants  as  a  technical  release ;  Dun- 
ham V.  Branch,  5  Cushing,  558.  The  assignment  of  a  vested  interest 
may  perhaps  be  good,  in  some  instances,  as  a  gift,  without  the  aid  either 
of  a  seal  or  consideration  ;  but  that  of  a  chose  in  action  would  seem  to  re- 
quire a  consideration  in  all  cases,  and  to  be  incapable  of  being  efiected  by 
the  mere  force  of  a  seal ;  Kennedy's  Ex's,  v.  Ware,  1  Barr,  445 ;  2  Lead- 
ing Cases  in  Equity,  part  2,  234,  2  Am.  ed.  And  the  power  of  a  husband 
over  his  wife's  choses  in  action,  has  been  held  to  be  limited  to  their  sale 
for  value,  or  actual  reduction  into  possession,  and  therefore  not  to  extend 
sufficiently  far  to  enable  him  to  extinguish  them  by  a  release  under  seal, 
without  a  valuable  consideration ;  Mishler  v.  Merkle,  10  Barr,  509,  even 
when  executed  for  the  purpose  of  restoring  his  competency  as  a  witness  in 
a  suit,  brought  by  or  against  the  administrator  of  an  estate,  in  which 
she  is  interested  as  a  distributee. 

In  some  instances,  as  when  a  surety  in  a  bail  or  replevin  bond,  is 
called  to  give  evidence  for  his  principal,  the  disqualification  cannot  be  re- 
moved by  a  release  from  the  party  who  desires  to  obtain  the  testimony  of 
the  witness ;  and  it  has  been  held,  that  under  these  circumstances  his  in- 
terest may  be  neutralized,  and  his  competeticy  restored  by  the  deposit  of  a 
sum  sufficient  to  cover  the  amount  of  the  debt  and  costs,  at  stake  in  the 
action ;  Cooper  v.  Bakeman,  33  Maine,  376  ;  Allen  v.  Hawks,  13  Pick.  79 ; 
Beckley  v.  Freeman,  15  id.  468 ;  Hall  v.  Baylies,  ib.  51 ;  Dearborn  v.  Dear- 
born, 10  New  Hampshire,  473.  And  some  of  the  cases  have  gone  still  fur- 
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ther,  by  deciding  that  the  same  effect  may  be  produced  by  the  delivery  of  a 
coanter-bond,  as  an  indemnity;  Brandigee  v.  Hill,  13  Johnson,  125; 
Lake  v.  Aubom,  17  Wend.  18 ;  althoagh  this  is  more  doubtful,  and  has 
been  denied  in  others ;  Paine  v.  Hussey,  5  Shepley,  274. 

The  recent  course  of  legislation  in  England,  and  in  some  of  the  states 
of  this  country,  has  withdrawn  most  of  the  restraints  which  the  common 
law  imposed  on  the  competency  of  witnesses,  by  removing  ali  objection  to 
their  testimony  on  the  ground  of  interest,  and  leaving  its  crediblity  to  be 
determined  after  it  has  been  heard.  The  statutes  of  6  and  7  Victoria,  c. 
85,  and  14  and  15  Victoria,  c.  9,  provide  not  only  that  the  testimony  of 
those  who  are  strangers  to  the  record  shall  not  be  excluded  on  the  ground 
of  interest,  but  that  the  parties  themselves  shall  be  competent  and  com" 
pellable  to  give  evidence  for  or  against  each  other.  The  law  of  Vermont 
and  Connecticut  has  been  placed  substantially  on  the  same  footing,  by 
recent  enactments,  which  render  parties  as  well  as  strangers  to  the  record, 
admissible  as  witnesses,  whether  they  are  or  are  not  interested  in  the 
count  of  the  action ;  Cowles  v.  Bacon,  21  Conn.  451 ;  Manchester  v. 
Manchester,  24  Vermont,  649 ;  and  although  the  new  code  of  procedure 
in  New  York  does  not  go  so  far,  it  still  works  an  important  change  in  the 
common  law,  by  making  the  parties  to  a  suit  liable  to  a  compulsory  ex* 
amination,  although  not  entitled  to  give  evidence  for  themselves,  unless 
called  to  the  stand  by  their  antagonists.  H. 
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*PASLEY  V.  FREEMAN.        [*65] 

TRINITY.— 29  G.  8,  in  K.  B. 


[beforted  3  T.  B.,  51.] 

A  false  affirmation,  made  by  the  defendant  with  intent  to  defrand  the  plaintiff, 
whereby  the  plaintiff  receives  damage,  is  the  ground  of  an  action  npon  the  case 
in  the  natare  of  deceit.  In  such  an  action,  It  is  not  necessary  that  Uie  defendant 
should  be  benefited  by  the  deceit,  or  that  he  should  collude  with  the  person 
who  is. 

This  was  an  action  in  the  nature  of  a  writ  of  deceit ;  to  which  the  de- 
fendant pleaded  the  general  issne.  And  after  a  verdict  for  the  plaintiffs 
on  the  third  oonnt^  a  motion  was  made  in  arrest  of  judgment. 

The  third  count  was  as  follows :  f^  And  whereas  also  the  said  Joseph 
Freeman,  afterwards,  to  wit,  on  the  21st  day  of  February,  in  the  year  of 
our  Lord  1787,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
further  intending  to  deceive  and  defraud  the  said  John  Pasley  and  Ed- 
ward, did  wrongfully  and  deceitfully  encourage  and  persuade  the  said 
John  Pasley  and  Edward,  to  sell  and  deliver  to  the  said  John  Christopher 
Falch  divers  other  goods,  wares,  and  merchandises,  to  wit,  sixteen  other 
bags  of  cochineal  of  great  value,  to  wit,  of  the  value  of  2634^.  16«.  ld» 
upon  trust  and  credit ;  and  did  for  that  purpose  then  and  there  falsely, 
deceitfully,  and  fraudulently,  assert  and  affirm  to  the  said  John  Pasley  and 
Edward,  that  the  said  John  Christopher  then  and  there  was  a  person 
safely  to  be  trusted  and  given  credit  to  in  that  respect ;  and  did  thereby 
falsely,  fraudulently,  and  deceitfully,  cause  and  procure  the  said  John 
Pasley  and  Edward  to  sell  and  deliver  the  said  last-mentioned  goods, 
wares,  and  merchandises,  upon  trust  and  credit,  to  the  said  John  Christo- 
pher; and  in  fact  they  the  *said  John  Pasley  and  Edward,  r^e^-i 
confiding  in  and  giving  credit  to  the  said  last-mentioned  assertion  ^  -^ 
ftnd  affirmation  of  the  said  Joseph,  and  believing  the  same  to  be  true,  and 
Bot  knowing  the  contrary  thereof,  did  afterwards,  to  wit,  on  the  28th  day 
of  February,  in  the  year  of  our  Lord  1787,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  sell  and  deliver  the  said  last-mentioned  goods, 
"wares,  and  merchandises,  upon  trust  and  credit,  to  tho  said  John  Christo- 
pher ;  whereas  in  truth  and  in  fact,  at  the  time  of  the  said  Joseph's 
making  his  said  last-mentioned  assertion  and  affirmation,  the  said  John 
Christopher  was  not  then  and  there  a  person  safely  to  be  trusted  and 
given  credit  to  in  that  respect,  and  the  said  Joseph  well  knew  the  same, 
to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid.  And  the 
said  John  Pasley  and  Edward  further  say,  that  the  said  John  Christopher 
hath  not,  nor  hath  any  other  person  on  his  behalf  paid  to  the  said  John 
Pasley  and  Edward,  or  either  of  them,  the  sum  of  2634/.  168.  Id,  last- 
mentioned,  or  any  part  thereof,  for  the  said  last-mentioned  goods,  wares, 
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and  merchandises ;  bat  on  the  contrary  the  said  John  Christopher  then 
was,  and  still  is,  wholly  nnable  to  pay  the  said  snm  of  money  last-men- 
tioned, or  any  part  thereof,  to  the  said  John  Pasley  and  Edward,  to  wit, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid ;  and  the  said  John 
Pasley  and  Edward  aver  that  the  said  Joseph  falsely  and  fraudulently  de- 
ceived them  in  this,  that  at  the  time  of  his  making  his  said  last-mentioned 
assertion  and  affirmation,  the  said  John  Christopher  was  not  a  person 
safely  to  be  trusted  or  given  credit  to  in  that  respect  as  aforesaid,  and  the 
said  Joseph  then  well  knew  the  same,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid }  by  reason  of  which  said  last'mentioned  false, 
fraudulent,  and  deceitful  assertion  and  affirmation  of  the  said  Joseph,  the 
said  John  Pasley  and  ^dward  have  been  deceived  and  imposed  upon,  and 
have  wholly  lost  the  said  last  mentioned  goods,  wares,  and  merchandises, 
and  the  value  thereof,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid :  to  the  damage,^'  &c. 

Application  was  first  made  for  a  new  trial,  which,  after  argument,  was 
refused :  and  then  this  motion  in  arrest  of  judgment.  Wood  argued  for 
the  plaintiffs,  and  Russell  for  the  defendant,  in  the  last  term :  but  as  the 
r  •')7  1  ^^^^^  ^^^^  ^  *Mlj  into  this  subject  in  giving  their  opinions,  it  is 
L        J  unnecessary  to  give  the  arguments  at  the  bar. 

The  court  took  time  to  consider  of  this  matter,  and  now  delivered  their 
opinions  seriatim, 

Grose,  J.  Upon  the  face  of  this  count  in  ike  declaration,  no  privity 
of  contract  is  stated  between  the  parties.  No  consideration  arises  to  the 
defendant.  And  he  is  in  no  situation  in  which  the  law  considers  him  in 
any  trust,  or  in  which  it  demands  from  him  any  account  of  the  credit  of 
FaJch.  He  appears  not  to  be  interested  in  any  transaction  between  the 
plaintiffs  and  Faloh,  nor  to  have  colluded  with  them ;  but  he  knowingly 
asserted  a  falsehood  by  saying  that  Faloh  might  be  safely  entrusted  with 
the  goods,  and  given  credit  to,  for  the  purpose  of  inducing  the  plaintifiB 
to  trust  him  with  them,  by  which  the  plaintiffs  lost  the  value  of  the  goods. 
Then  this  is  an  action  against  the  defendant  for  making  a  false  affirmation, 
or  telling  a  lie,  respecting  the  credit  of  a  third  person,  with  intent  to  de- 
ceive, by  which  the  third  person  was  damnified^  and  for  the  damages 
suffered,  the  plaintiffs  contend  that  the  defendant  is  answerable  in  an 
action  upon  the  case.  It  is  admitted,  that  the  action  is  new  in  point  of 
precedent :  but  it  is  insisted  that  the  law  recognbes  principles  on  which  it 
may  be  supported.  The  principle  on  which  it  is  contended  to  lie  is,  that 
wherever  deceit  or  falsehood  is  practised  to  the  detriment  of  another,  the 
law  will  give  redress.  This  proposition  I  controvert ;  and  shall  endeavour 
to  show,  that  in  ever^  case  where  deceit  or  falsehood  is  practised  to  the 
detriment  of  another,  the  law  will  not  give' redress  j  and  I  say  that  by  the 
law,  as  it  now  stands,  no  action  lies  against  any  person  standing  in  the 
predicament  of  this  defendant  for  the  false  afiurmation  stated  in  the  decla- 
ration. If  the  action  can  be  supported,  it  must  be  upon  the  ground,  that 
there  exists  in  this  case,  what  the  law  deems  damnum  cum  injurid.  If  it 
does,  I  admit  that  the  action  lies ;  and  I  admit  that,  upon  the  verdict  found, 
the  plaintiffs  appear  to  have  been  damnified.  But  whether  there  has 
been  injuria,  a  wrong,  a  tort,  for  which  an  action  lies,  is  matter  of  law. 
The  tort  complained  of    is  the  false  affirmation   made  with  intent  to 
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deceive;  and  it  is  said  to  be  an  action  upon  the  case  analogoas  to  the  old 
wrir  of  deceit.  When  this  was  first  argued  at  the  bar,  on  the  motion  for  a 
nev  trial,  I  confess  I  thought  *it  reasonable  that  the  action  should  r  ^^co  -■ 
lie :  but,  on  looking  into  the  old  books  for  cases  in  which  the  old  ^  -I 
action  of  deceit  has  been  maintained  upon  the  false  affirmation  of  the  defend* 
tot,  I  have  changed  my  opinion.  The  cases  on  this  head  are  brought  toge« 
ther  in  Bro.  tit.  Deceit|  pi.  29,  and  in  Fits.  Abr.  I  have  likewise  looked 
into  Danvers,  Kitohins,  and  Comjns,  and  I  have  not  met  with  any  case,  of 
so  action  upon  a  false  affirmation,  except  against  a  party  to  a  contractj  and 
where  there  is  a  promise^  either  express  or  implied,  that  the  fact  is  true, 
which  is  misrepresented :  and  no  other  case  has  been  cited  at  the  bar.  Then 
if  no  such  case  has  ever  existed,  it  furnishes  a  strong  objection  against  the 
action,  which  is  brought  for  the  first  time,  for  a  supposed  injury  which  has 
been  daily  committed  for  centuries  past;  for  I  believe  there  has  been  no 
time  when  men  have  not  been  constantly  damnified  by  the  fraudulent  mis* 
representations  of  others :  and  if  such  an  action  would  have  lain,  there  cer« 
tainly  has  been,  and  will  be,  a  plentiful  source  of  litigation,  of  which  the 
public  are  not  hitherto  aware.  A  variety  of  cases  may  be  put : — Suppose  a 
man  recommends  an  estate  to  another,  as  knowing  it  to  be  of  greater  value 
than  it  is;  when  the  purchaser  has  bought  it,  he  discovers  the  defect,  and 
sells  the  estate  for  less  than  he  gave ;  why  may  not  an  action  be  brought 
lor  tBe  loss,  upon  any  principle  that  will  support  this  action  ?  And  yet  such 
an  action  has  never  been  ;ittempted.  Or,  suppose  a  person  present  at  the 
lale  of  a  horse  asserts  that  he  was  his  horse,  and  that  he  knows  him  to  be 
aoand  and  sure-footed,  when  in  fact  the  horse  is  neither  one  nor  the  other; 
according  to  the  principle  contended  for  by  the  plaintiffs,  an  action  lies 
against  the  person  present  as  well  as  the  seller;  and  the  purchaser  has  two 
aeenrities.  And  even  in  this  very  case,  if  the  action  lies,  the  plaintiflFs  will 
stand  in  a  peculiarly  fortunate  predicament,  for  they  will  then  have  the 
responsibility  both  of  Falch  and  the  defendant.  And  they  will  be  in  a  bet- 
ter situation  than  they  would  have  been,  if,  in  the  conversation  that  passed 
between  them  and  the  defendant,  instead  of  asserting  that  Falch  might 
safely  be  trusted,  the  defendant  had  said,  « If  he  do  not  pay  for  the  goods, 
I  will ;"  for  then  undoubtedly  an  action  would  not  have  lain  against  the 
defendant.  Other  and  stronger  cases  may  be  put  of  actions  that  must 
necessarily  spring  out  '^'of  any  principle  upon  which  this  can  be  sup-  p  ^.q  ^ 
ported,  and  yet  which  were  never  thought  of  till  the  present  action  ^  J 
was  brought  Upon  what  principle  is  this  act  said  to  be  an  injury?  The 
plaintifls  say,  on  the  ground  that,  when  the  question  was  asked,  the  defend«> 
ant  was  bound  to  tell  the  truth.  There  are  cases,  I  admit,  where  a  man  is 
bound  not  to  misrepresent^  but  to  tell  the  truth;  but  no  such  case  has  been 
cited,  except  in  the  case  of  contracts;  and  all  the  cases  of  deceit  for  misin- 
formation may,  it  seems  to  me,  be  turned  into  actions  of  assumpsit.  And 
so  £w  from  a  person  being  bound,  in  a  case  like  the  present,  to  tell  the 
troth,  the  books  supply  me  with  a  variety  of  cases  in  which  even  the  con- 
tracting party  is  not  liable  for  a  misrepresentation.  There  are  cases  of  two 
sorts,  in  which,  though  a  man  is  deceived,  he  can  maintain  no  action.  The 
first  class  of  cases  (though  not  analogous  to  the  present)  is,  where  the  affir- 
mation is  that  the  thing  sold  has  not  a  defect  which  is  a  visible  one :  there 
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the  imposition,  the  frandnleDt  intent,  is  admitted,  but  it  is  no  tort.^a)    The 
second  head  of  cases  is,  where  the  affirmation  is  (what  is  called  in  some  of 
the  books)  a  nnde  assertion ;  snch  as  the  party  deceived  may  exercise  his 
own  judgment  upon ;  as  where  it  is  a  matter  of  opinion,  where  he  may  make 
inqniries  into  the  truth  of  the  assertion,  and  it  becomes  his  own  fault  from 
laches  that  he  is  deceived.    1  Ro.  Abr.  101 ;  Yely.  20 ;  1  Sid.  146;  Gro.  Jac. 
886 ;  Bayley  y.  Merrel.  In  Harvey  v.  Young,  Yelv.  20,  J.  8.,  who  had  a  term 
for  years,  affirmed  to  J.  D.  that  the  term  was  worth  150^.  to  be  sold,  upon 
which  J.  D.  gave  150^.,  and  afterwards  could  not  get  more  than  100/. 
for  it,  and  then  brought  his  action ;  and  it  was  alleged  that  this  matter 
did  not  prove  any  fraud,  for  it  was  only  a  naked  assertion  that  the  term 
was  worth  so  much^  and  it  was  the  plaintiff^s  folly  to  give  credit  to 
such  assertion.     But  if  the  defendant  had  warranted  the  term  of  such  a 
value  to  be  sold,  and  upon  that  the  plaintiff  had  bought  it,  it  would  have 
been  otherwise ;  for  the  warranty  given  by  the  defendant  is  a  matter  to 
induce  confidence  and  trust  in  the  plaintiff.   This  case,  and  the  passage  in 
1  Ro.  Abr.  101,  are  recognized  in  1  Sid.  146.     How,  then,  are  the  cases? 
None  exist,  in  which  such  an  action  as  the  present  has  been  brought;  none, 
in  which  any  principle  applicable  to  the  present  case  has  been  laid  down  to 
r  *(\0 1  P^^^  ^^^^  ^^  ^^^  lie-*-not  even  a  dictum,  *But  from  the  cases  cited, 
L        J  some  principles  maybe  extracted  to  show  that  it  cannot  be  8Ui|tain- 
ed :  Ist,  That  what  is  fraud,  which  will  support  an  action,  is  matter  of  law ; 
2dly,  That  in  every  case  of  a  fraudulent  misrepresentation  attended  with 
damage,  an  action  will  not  lie,  even  hettoeen  contracting  parties ;  3dly,That 
if  the  assertion  be  a  nude  assertion,  it  is  that  sort  of  misrepresentation,  the 
truth  of  which  does  not  lie  merely  in  the  knowledge  of  the  defendant,  but 
may  be  inquired  into,  and  the  plaintiff  is  bound  so  to  do ;  and  he  cannot 
recover  a  damage  which  he  has  suffered  by  his  laches.  Then  let  us  consider 
how  far  the  facts  of  the  case  come  within  the  last  of  these  principles.    The 
misrepresentation  stated  in  the  declaration  is  respecting  the  credit  of  Falch; 
the  defendant  asserted  that  the  plaintiff's  might  safely  give  him  credit : 
but  credit  to  which  a  man  is  entitled  is  matter  of  judgment  and  opinion,  on 
which  different  men  might  form  different  opinions,  and  upon  which  the  plain- 
tiffs might  form  their  own :  to  mislead  which  no  fact  to  prove  the  good  credit 
of  Falch  is  falsely  asserted.     It  seems  to  me,  therefore,  that  any  assertion 
relative  to  credit,  especially  where  the  party  making  it  has  no  interest,  nor 
is  in  any  collusion  with  the  person  respecting  whose  credit  the  assertion  is 
made,  is  like  the  case  in  Yelverton  respecting  the  value  of  the  term.    But 
at  any  rate  it  is  not  an  assertion  of  a  fact  peculiarly  in  the  knowledge  of 
the  defendant.     Whether  Falch  deserved  credit  depended  on  the  opinion 
of  many ;  for  credit  exists  on  the  good  opinion  of  many.    Respecting  this, 
the  plaintiffs  might  have  inquired  of  others,  who  knew  as  much  as  the 
defendant ;  it  was  their  fault  that  they  did  not,  and  they  have  suffered 
damage  by  their  own  laches.     It  was  owing  to  their  own  gross  negligence 
that  they  gave  credence  to  the  assertion  of  the  defendant,  without  taking 
pains  to  satisfy  themselves  that  that  assertion  was  founded  in  fact,  as  in  the 
case  of  Bayley  v.  Merrel.     I  am  therefore  of  opinion,  that  this  action  is  as 

/ 
(a)  See  Margetson  y.  Wright,  7  Bingh.  605 ;  8  Bingh.  45? ;  3  Bl.  Gomm.  166;  Djer 
v.  Uargrave,  10  Vea.  507. 
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Dorel  ID  principle  as  it  is  in  preoedeot,  that  it  is  against  the  principles  to 
be  collected  from  analogous  cases,  and  consequently  that  it  cannot  be 
maintained. 

BuUeTj  J.  The  foundation  of  this  action  is  fraud  and  deceit  in  the 
defendant,  and  damage  to  the  plainti£&.  And  the  question  is,  Whether 
an  action  thus  founded  can  be  sustained  in  a  court  of  law  ?  Fraud  with- 
out damage,  or  ^damage  without  fraud,  gives  no  cause  of  action ;  p^y».  - 
but  where  these  two  concur,  an  action  lies.  Per  Croke,  J.,  3  L  -> 
Balst.  95.  But  it  is  contended,  that  this  was  a  bare  naked  lie;  that 
as  no  collusion  with  Falch  is  charged,  it  does  not  amount  to  a  fraud ; 
and,  if  there  were  any  fraud,  the  nature  of  it  is  not  stated.  And  it  was 
supposed  bj  the  counsel  who  originally  made  the  motion,  that  no  action 
could  be  maintained,  unless  the  defendant  who  made  this  false  assertion, 
had  an  interest  in  so  doing.  I  agree  that  an  action  cannot  be  supported 
for  telling  a  bare  naked  lie;  but  that  I  define  to  be,  saying  a  thing  which 
is  false,  knowing  or  not  knowing  it  to  be  so,  and  without  any  design  to 
injure,  cheat,  or  deceive  another  person.  Every  deceit  comprehends  a 
lie ;  but  a  deceit  is  more  than  a  lie,  on  account  of  the  view  with  which  it 
is  practised,  its  being  coupled  with  some  dealing,  and  the  injury  which  it 
is  calculated  to  occasion,  and«does  occasion,  to  another  person.  Deceit  is 
a  very  extensive  head  in  the  law ;  and  it  will  be  proper  to  take  a  short 
view  of  some  of  the  cases  which  have  existed  on  the  subject,  to  see  bow 
far  the  courts  have  gone,  and  what  are  the  principles  upon  which  they 
have  decided.  I  lay  out  of  the  question  the  case  in  2  Oro.  196,  and  all 
other  oases  which  relate  to  freehold  interests  in  lands;  for  they  go  on  the 
special  reason  that  the  seller  cannot  have  them  without  title,  and  the 
buyer  is  at  his  peril  to  see  it.  But  the  cases  cited  on  the  part  of  the 
defendant  deserving  notice,  are,  Yelv.  20;  Carth.  90;  Salk.  210.  The 
first  of  these  has  been  fully  stated  by  my  brother  Grose :  but  it  is  to  be 
observed  that  the  book  does  not  affect  to  give  the  reasons  on  which  the 
Court  delivered  their  judgment;  but  it  is  a  case  quoted  by  counsel  at  the 
bar,  who  mentions  what  was  alleged  by  counsel  in  the  other  case.  If  the 
court  went  on  a  distinction  between  the  words  warranty  and  affirmation^ 
the  case  is  not  law  :  for  it  was  rightly  held  by  Holt,  0.  J.,  in  the  subse- 
quent cases,  and  has  been  uniformly  adopted  ever  since,  that  an  affirma- 
tion at  the  time  of  a  sale  is  a  warranty,  provided  it  appear  on  evidence  to 
have  been  so  intended.(a)  But  the  true  ground  of  that  determination  was, 
that  the  assertion  was  of  mere  matter  of  judgment  and  opinion ;  uf  a 
matter  of  which  the  defendant  had  no  particular  knowledge,  but  of  which 
many  men  will  be  of  many  minds,  and  which  is  often  governed  by  whim 
and  caprice.  Judgment  or  opinion,  in  such  case,  ^implies  no  r^an-x 
knowledge.  And  here  this  case  differs  materially  from  that  in  I-  J 
Yelverton ;  my  brother  Orose  considers  this  assertion  as  mere  matter  of 
opinion  only ;  but  I  differ  from  him  in  that  respect ;  for  it  is  stated  on 
this  record,  that  the  defendant  knew  that  the  fact  was  false.  The  case 
in  Yelv.  admits,  that  if  there  had  been  fraud,  it  would  have  been  other- 
wise. The  case  of  Crosse  v.  Gardner,  Carth.  90,  was  upon  an  affirodation 
that  oxen,  which  the  defendant  had  in  his  possession,  and  sold  to  the 

(a)  See  Power  r.  Barbam,  4  Ad.  k  Ell.  473|  and  ante,  p  17,  in  nota. 
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plaintiff,  were  his,  when  in  truth  they  belonged  to  another  person.  The 
objection  against  the  action  was,  that  the  declaration  neither  stated  that 
the  defendant  deceitfully  sold  them,  nor  that  he  knew  them  to  be  the 
property  of  another  person ;  and  a  man  may  be  mistaken  in  his  property 
and  right  to  a  thing  without  any  fraud  or  ill  intent  Ex  concessis,  there- 
fore, if  there  were  fraud  or  deceit,  the  action  would  lie ;  and  knowledge 
of  the  falsehood  of  the  thing  asserted  is  fraud  end  deceit.  But  notwith- 
standing these  objections,  the  Court  held  that  the  action  lay,  because  the 
plaintiff  had  no  means  of  knowing  to  whom  the  property  belonged  but 
only  by  the  possession.  And  in  Cro.  Jac.  474,  it  was  held,  that  affirming 
them  to  be  his,  knowing  them  to  be  a  stranger's  is  the  offence,  and  cause 
of  action.  The  case  of  Medina  y.  Stoughton,(&)  in  the  point  of  decision, 
is  the  same  as  Crosse  v.  Gurdner :  but  there  is  an  obiter  dictum  of  Holt, 
C.  J.,  that,  where  the  seller  of  a  personal  thing  is  out  of  possession,  it  is 
otherwise,  for  there  may  be  room  to  question  the  seller's  title,  and  caveat 
emptor  in  such  case  to  have  an  express  warranty  or  a  good  title.  This 
distinction  by  Holt  is  not  mentioned  by  Lord  Raym.  593,  who  reports 
the  same  case :  and  if  an  affirmation  at  the  time  of  sale  be  a  warranty,  I 
cannot  feel  a  distinction  between  the  vendor's  being  in  or  out  of  posses- 
sion. The  thing  is  bought  of  him  and  in  consequence  of  his  assertion  : 
and,  if  there  be  any  difference,  it  seems  to  me  that  the  case  is  strongest 
against  the  vendor  when  he  is  out  of  possession,  because  then  the  vendee 
has  nothing  but  the  warranty  to  rely  on.  These  cases  then  are  so  far 
from  being  authorities  against  the  present  action,  that  they  show  that,  if 
there  be  fraud  or  deceit,  the  action  will  lie ;  and  that  knowledge  of  the  false- 
hood of  the  thing  asserted  is  fraud  and  deceit.  Collusion  then  is  not  neces- 
sary to  constitute  ^ud.  In  the  case  of  a  conspiracy,  there  must  be  a 
r*  fio  -1  oollusion  between  two  *or  more  to  support  an  indictment :  but,  if 
*-  -I  one  man  alone  be  guilty  of  an  offence,  which,  if  practised  by  two, 
would  be  the  subject  of  an  indictment  for  a  conspiracy,  he  is  civilly  liable 
in  an  action  for  reparation  of  damages  at  the  suit  of  the  person  injured. 
That  knowledge  of  the  falsehood  of  the  thing  asserted  constitutes  fraud 
though  there  be  no  collusion,  is  further  proved  by  the  case  of  Risney  v. 
Selby,  Salk,  211,  where,  upon  a  treaty  for  the  purchase  of  a  house,  the 
defendant  fraudulently  affirmed  that  the  rent  was  30/.  per  annumf  when 
it  was  only  20/.  per  annum,  and  the  plaintiff  had  his  judgment ;  for  the 
value  of  the  rent  is  a  matter  which  lies  in  the  private  knowledge  of  the 
landlord  and  tenant,  and  if  they  affirm  the  rent  to  be  more  than  it  is,  the 
purchase  is  cheated,  and  ought  to  have  a  remedy  for  it.  No  collusion 
was  there  stated,  nor  does  it  appear  that  the  tenant  was  ever  asked  a  ques- 
tion about  the  rent,  and  yet  the  purchaser  might  have  applied  to  him  for 
information ;  but  the  judgment  proceeded  wholly  upon  the  ground  that 
the  defendant  knew  what  he  asserted  was  false.  And  by  the  words  of  the 
book  it  seems  that,  if  the  tenant  had  said  the  same  thing,  he  also  would 
have  been  liable  to  an  action.  If  so,  that  would  be  an  answer  to  the  objec- 
tion, that  the  defendant  in  this  case  had  no  interest  in  the  assertion 
which  he  made.  But  I  shall  not  leave  this  point  on  the  dictum  or 
inference  which  may  be  collected   from  that  case.    If  A.  by  firaud 

(b)  Salk.  210. 
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and  deceit  cheat  B.  oat  of  1000/.  it  makes  no  difference  to  B. 
whether  A.,  or  any  other  person,  pockets  that  lOOOZ.  He  has  lost  his 
money,  and  if  he  can  fix  fraud  npon  A.,  reason  seems  to  say  that 
he  has  a  right  to  seek  satisfaction  against  him.  Authorities  are  not 
wtniing  on  this  point.  1  Roll.  Ahr.  91,  pi.  7.  If  the  vendor  affirm  that 
the  goods  are  the  goods  of  a  stranger,  his  friend,  and  that  he  had  authority 
from  him  to  sell  them,  and  upon  that  B.  huy  them,  when  in  truth  they 
are  the  goods  of  another,  yet  if  he  sell  them  fraudulently  and  falsely  on 
this  pretence  of  authority,  though  he  do  not  warrant  them,  and  though 
it  he  not  averred  that  he  sold  them  knowing  them  to  be  the  goods  of  the 
stranger^  yet  B.  shall  have  an  action  for  this  deceit.  It  is  not  clear  from 
this  case,  whether  the  fraud  consisted  in  having  no  authority  from  his 
friend,  or  in  knowing  that  the  goods  belonged  to  another  person :  what 
18  said  at  the  end  of  the  case  only  proves  that  ^falsely  and  fraudu-  -  ^^ .  . 
Iflitf^  are  equivalent  to  knowingly.  If  the  first  were  the  fact  in  I-  J 
the  ease — namely,  that  he  had  no  authority — the  case  does  not  apply  to 
this  point ;  but  if  he  had  an  authority  from  his  friend,  whatever  the  goods 
were  sold  for,  his  friend  was  entitled  to,  and  he  had  no  interest  in  them. 
Bat,  however  that  might  be,  the  next  case  admits  of  no  doubt.  For  in 
1  Ro.  Abr.  100,  pi.  1,  it  was  held,  that  if  a  man  acknowledge  a  fine  in 
my  name,  or  acknowledge  a  judgment  in  an  action  in  my  name, 
of  my  land,  this  shall  bind  me  forever;  and  therefore  I  may  have 
a  writ  of  deceit  against  him  who  acknowledged  it ;  so  if  a  man  ac- 
knowledge a  recognizance,  statute-merchant,  or  staple.  There  is  no 
foandation  for  supposing  that  in  that  case  the  person  acknowledging  the 
fine  or  judgment  was  the  same  person  to  whom  it  was  so  acknowledged. 
If  that  had  been  necessary  it  would  have  been  so  stated ;  but  if  it  were 
not  so,  he  who  acknowledged  the  fine  had  no  interest  in  it.  Again,  in 
1  Ro.  Abr.  95, 1.  25,  it  is  said,  if  my  servant  lease  my  land  to  another 
for  years,  reserving  a  rent  to  me,  and  to  persuade  the  lessee  to  accept  it, 
he  promise  that  he  shall  enjoy  the  land  without  incumbrances;  if  the  land 
he  incumbered,  ftc.  the  lessee  may  have  an  action  on  the  case  against  my 
flerrant,  because  he  made  an  express  warranty.  Here  then  is  a  case  in 
which  the  party  had  no  interest  whatever.  The  same  case  is  reported  in 
Cro.  Jac.  425,  but  no  notice  is  taken  of  this  point;  probably  because  the 
reporter  thought  it  immaterial  whether  the  warranty  be  by  the  master  or 
servant.  And  if  the  warranty  be  made  at  the  time  of  the  sale,  or  before 
the  sale,  and  the  sale  is  upon  the  faith  of  the  warranty,  I  can  see  no  dis- 
tinction between  the  cases.  The  gist  of  the  action  is  fraud  and  deceit, 
and  if  that  fraud  and  deceit  can  be  fixed  by  evidence  on  one  who  had  no 
interest  in  his  iniquity,  it  proves  his  malice  to  be  the  greater.  But  it 
was  objected  to  this  declaration,  that  if  there  were  any  fraud,  the  nature 
of  it  is  not  stated;  to  this  the  declaration  itself  is  so  direct  an  answer, 
that  the  case  admits  of  no  other.  The  fraud  is,  that  the  defendant  pro- 
eared  the  plaintiffs  to  sell  goods  on  credit  to  one  whom  they  would  not 
otherwise  have  trusted,  by  asserting  that  which  he  knew  to  be  false. 
Here  then  is  the  fraud,  and  the  means  by  which  it  was  committed ;  and 
it  was  done  with  a  view  to  enrich  Falch  by  impoverishing  the  plaintiffs, 
*or,  in  other  words,  by  cheating  the  plaintiffs  out  of  their  goods,  p  ^^-  _ 
The  eases  which  I  have  stated,  and  Sid.  146,  and  1  Keb.  522,  L  ^^  J 
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prove  tbat  the  declaration  states  more  than  Is  necessary;  for fratidulerUer 
without  scienSf  or  iciens  without  frauduUnier^  would  be  sufficient  to  sup- 
port the  action. 

But,  as  Mr.  J.  Twisden  said  in  that  case,  the  fraud  must  be  proved. 
The  assertion  alone  will  not  maintain  the  action ;  but  the  plaintiff  must 
go  on  to  prove  that  it  was  false,  and  that  the  defendant  knew  it  to  be  so : 
by  what  means  that  proof  is  to  be  made  out  in  evidence  need  not  be  stated 
in  the  declaration.     Some  general  arguments  were  urged  at  the  bar,  to 
show  that  mischiefs  and  inconveniences  would  arise  if  this  action  were  sus- 
tained: for  if  a  man,  who  is  asked  a  question  respecting  another's  respon- 
sibility, hesitate,  or  is  silent,  he  blasts  the  character  of  the  tradesman ;  and 
if  he  say  that  he  is  insolvent,  he  may  not  be  able  to  prove  it     But  let 
us  see  what  is  contended  for;  it  is  nothing  less  than  that  a  man  may 
assert  that  which  he  knows  to  be  false,  and  thereby  do  an  everlasting 
injury  to  his  neighbour,  and  yet  not  be  answerable  for  it.     This  is  as  re- 
pugnant to  law  as  it  is  to  morality.     Then  it  is  said,  that  the  plaintiffs 
had  no  right  to  ask  the  question  of  the  defendant.     But  I  do  not  agree  in 
that ;  for  the  plaintiffs  had  an  interest  in  knowing  what  the  credit  of 
Falch  was.     It  was  not  the  inquiry  of  idle  curiosity,  but  it  was  to  govern 
a  very  extensive  concern.     The  defendant  undoubtedly  had  his  option  to 
give  an  answer  to  the  question,  or  not;  but  if  he  gave  none,  or  said  he 
did  not  know,  it  is  impossible  for  any  court  of  justice  to  adopt  the  possi- 
ble inferences  of  a  suspicious  mind  as  a  ground  for  grave  judgment.     All 
that  is  required  of  a  person  in  the  defendant's  situation  is,  that  he  should 
give  no  answer,  or  that  if  he  do,  he  shall  answer  according  to  the  truth  as 
far  as  he  knows.     The  reasoning  in  the  case  of  Coggs  v.  Barnard,  which 
was  cited  by  the  plaintiff's  counsel,  is,  I  think,  very  applicable  to  this 
part  of  the  case.     If  the  answer  import  insolvency,  it  is  not  necessary 
that  the  defendant  should  be  able  to  prove  that  insolvency  to  a  jury;  for 
the  law  protects  a  man  in  giving  that  answer,  if  he  does  it  in  confidence 
and  without  malice.     No  action  can  be  maintained  against  him  for  giving 
such  an  answer,  unless  express  malice  can  be  proved.     From  the  circum- 
r  *6B  1  ^^^^^  ^^  ^^^  '^^  g>^iDg  ^bat  protection,  it  seems  to  ^follow,  as  a 
L         J  necessary  consequence,  that  the  law  not  only  gives  sanction  to  the 
question,  but  requires  that,  if  it  be  answered  at  all,  it  shall  be  answered 
honestly.     There  is  a  case  in  the  books,  which,  though  not  much  to  be 
relied  on,  yet  serves  to  show  that  this  kind  of  conduct  has  never  been 
thought  innocent  in  Westminster  Hall.     In  R.  v.  Ounston,  I  Str.  583, 
the  defendant  was  indicted  for  pretending  that  a  person  of  no  reputation 
was  Sir  J.  Thomycraft,  whereby  the  prosecutor  was  induced  to  trust 
him ;  and  the  court  refused  to  grant  a  certiorari,  unless  a  special  ground 
were  laid  for  it.     If  the  assertion  in  that  case  had  been  wholly  innocent| 
the  court  would  not  have  hesitated  a  moment.     How  indeed  an  indict- 
ment could  be  maintained  for  that,  I  do  not  well  understand ;  nor  have 
I  learnt  what  became  of  it.(a)     The  objection  to  the  indictment  is,  that 
it  was  merely  a  private  injury ;  but  that  is  no  answer  to  an  action.     And 
if  a  man  will  wickedly  assert  that  which  he  knows  to  be  false,  and  thereby 
draws  his  neighbour  into  a  heavy  loss,  even  though  it  be  under  the  spe- 
cious pretence  of  serving  his  friend,  I  say  aum  talibus  tstis  non  Jura 
suhserviuut, 

( o)  The  indictment,  I  sappose,  maat  have  been  for  conspiracy. 
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Ashurnt,  J.  The  objection  in  this  case,  which  is  to  the  third  count  in 
the  declaration,  is,  that  it  contains  only  a  hare  oMertton,  and  does  not  state 
that  the  defendant  had  any  interesty  or  that  he  colluded  with  the  other  party 
who  had.  Bat  I  am  of  opinion  that  the  action  lies,  notwithstanding  this 
objection.  It  seems  to  me  that  the  rale  laid  down  by  Croke,  J.,  in 
Bailey  y.  Merrelly(&)  is  a  sound  and  solid  principle — ^namely,  that  fraud 
without  damage,  or  damage  without  fraud,  will  not  found  an  action;  but 
where  both  concur,  an  action  will  lie.  The  principle  is  not  denied  by  the 
other  judges,  but  only  the  application  of  it,  because  the  party  injured 
there,  who  was  the  carrier  had  the  means  of  attaining  certain  knowledge 
in  his  own  power — ^namely  by  weighing  the  goods  ]  and  therefore  it  was  a 
foolish  credulity  against  which  the  law  will  not  relieve.  But  that  is  not 
the  case  here,  for  it  is  expressly  charged  that  the  defendant  knew  of  the 
falsity  of  the  allegation,  and  which  the  jury  have  found  to  be  true ;  but  non 
constat  that  the  plaintiffs  knew  it,  or  had  any  means  of  knowing  it,  but 
trusted  to  the  veracity  of  the  defendant.  And  many  reasons  may  occur 
why  the  defendant  might  know  that  fact  better  than  the  plaintiffs;  as  if 
there  had  before  this  event,  subsisted  a  partnership  ^between  p  ^ y».  ^ 
him  and  Falch,  which  had  been  dissolved ;  but  at  any  rate  it  L  -I 
stated  as  a  fact  that  he  knew  it.  It  is  admitted  that  a  fraudulent  affirma- 
tion, when  the  parly  making  it  has  an  interest,  is  a  ground  of  action ;  as 
in  Risney  v.  Selby,(c)  which  was  a  false  affirmation  made  to  a  purchaser 
as  to  the  rent  of  a  farm  which  the  defendant  was  in  treaty  to  sell  him. 
But  it  was  argued  that  the  action  lies  not,  unless  where  the  party  making 
it  has  an  interest,  or  colludes  with  one  who  has.  I  do  not  recollect  that 
any  case  was  cited  which  proves  such  a  position ;  but  if  there  were  any 
such  to  be  found,  I  should  not  hesitate  to  say  that  it  could  not  be  law ; 
for  I  have  so  great  a  veneration  for  the  law  as  to  suppose  that  nothing 
can  be  law  which  is  not  founded  in  common  sense  or  common  honesty; 
For  the  gist  of  the  action  is  the  injur jf  done  to  the  plaintiff y  and  not 
whether  the  defendant  meant  to  be  a  gainer  by  it :  what  is  it  to  the 
plaintiff  whether  the  defendant  was  or  was  not  to  gain  by  it?  the  injury 
to  him  is  the  same.  And  it  should  seem  that  it  ought  more  emphatically 
to  lie  against  him,  as  the  malice  is  more  diabolical,  if  he  had  not  the  temp- 
taUon  of  gain.  For  the  same  reason,  it  cannot  be  necesaary  that  the  de- 
fendant should  collude  with  one  who  has  an  interest.  But  if  collusion 
were  necessary,  there  seems  all  the  reason  in  the  world  to  suppose  both 
interest  and  collusion  from  the  nature  of  the  act;  for  it  is  to  be  hoped 
that  there  is  not  to  be  found  a  disposition  so  diabolical  as  to  prompt  any 
man  to  injure  another  without  benefiting  himself.  But  it  is  said,  that  if 
this  be  determined  to  be  law,  any  man  may  have  an  action  brought 
against' him  for  telling  a  lie  by  the  crediting  of  which  another  happens 
eventually  to  be  injured.  But  this  consequence  by  no  means  follows ;  for 
in  order  to  make  it  actionable,  it  must  be  accompanied  with  the  circum- 
Ktances  averred  in  this  count,  namely  that  the  defendant,  <<  intending  to 
deceive  and  defraud  the  plaintiffs,  did  deceitfully  encourage  and  persuade 
them  to  do  the  act,  and  for  that  purpose  made  the  false  affirmation,  in  con- 
sequence of  which  they  did  the  act."  Any  lie  accompanied  with  those  eir- 

(h)  3  Balst.  95.  {e)  Salk.  211. 
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eamstanoes,  I  ehould  dearly  hold  to  be  the  subjeet  of  an  action ;  but  not 
a  mere  lie  thrown  out  at  random  without  any  intention  of  hurting  any- 
body, but  which  Bome  person  was  foolish  enough  to  act  upon  :  for  the  quo 
animo  is  a  great  part  of  the  gist  of  the  action.  Another  argument  which 
r  «A$^  1  ^^  ^^^^  made  '''use  of  is,  that  this  is  a  new  case,  and  that  there 
L  J  is  no  precedent  of  such  an  action.  Where  cases  are  new  in  their 
jirindplej  there  I  admit  it  is  necessary  to  have  recourse  to  legislative  in- 
terposition in  order  to  remedy  the  grieyance ;  but  where  the  case  is  only 
new  in  the  instance^  and  the  only  question  is  upon  the  application  of  a 
principle  recognised  in  the  law  to  such  new  case,  it  will  be  just  as  compe- 
tent to  courts  of  justice  to  apply  the  principle  to  any  case  which  may 
arise  two  centuries  hence  as  it  was  two  centuries  ago ;  if  it  were  not  we 
ought  to  blot  out  of  our  law-books  one-fourth  part  of  the  cases  that  are  to 
be  found  in  them.  The  same  objection  might,  in  my  opinion,  have  been 
made  with  much  greater  reason  in  the  case  of  Coggs  v.  Barnard;  for 
there  the  defendant,  so  far  from  meaning  an  injury,  meant  a  kindness, 
though  he  was  not  so  careful  as  he  should  have  been  in  the  execution  of 
what  he  undertook.  And,  indeed,  the  principle  of  the  case  does  not,  in 
my  opinion,  seem  so  clear  as  that  of  the  case  now  before  us,  and  yet  that 
case  has  always  been  received  as  law.  Indeed,  one  great  reason,  perhaps, 
why  this  action  has  never  occurred,  may  be  that  it  is  not  likely  that  such 
a  species  of  fraud  should  be  practised  unless  the  party  is  in  some  way  in- 
terested. Therefore  I  think  the  rule  for  arresting  the  judgment  ought  to 
be  discharged. 

Lord  Kenyon,  C.  J.  I  am  not  desirous  of  entering  very  fully  into  the 
discussion  of  this  subject,  as  the  argument  comes  to  me  quite  exhausted  by 
what  has  been  said  by  my  brothers.  But  still  I  will  say  a  few  words  as 
to  the  grounds  upon  which  my  opinion  is  formed.  All  laws  stand  on  the 
best  and  broadest  basis  which  go  to  enforce  moral  and  social  duties, 
though  indeed  it  is  not  every  moral  and  social  duty  the  neglect  of  which 
is  the  ground  of  an  action.  For  there  are  some,  which  are  called  in  the 
civil  law  duties  of  imperfect  obligation,  for  the  enforcing  of  which  no 
action  lies.  There  are  many  cases  where  the  pure  effusion  of  a  good  mind 
may  induce  the  performance  of  particular  duties,  which  yet  cannot  be  en- 
forced by  municipal  laws.  But  there  are  certain  duties,  the  non-per- 
formance of  which  the  jurisprudence  of  this  country  has  made  the  subject 
of  a  civil  action.  And  I  find  it  laid  down  by  the  Lord  C.  B.  Comyns,(<2) 
that  <<  an  action  upon  the  case  for  a  deceit  lies  when  a  man  does  any  de- 
r  *f^Q  1  ^^^  ^  ^^  damage  of  *another.'^  He  has  not,  indeed,  cited  any 
L  J  authority  for  this  opinion;  but  his  opinion  alone  is  of  great 
authority ;  since  he  was  considered  by  his  ootemporaries  as  the  most  able 
lawyer  in  Westminster  Hall.  Let  us,  however,  consider  whether  that 
proposition  is  not  supported  by  the  invariable  principle  in  all  the  cases  on 
this  subject.  In  8  Bulstr.  95,  it  was  held  by  Croke,  J.,  that  <<  fraud 
without  damage,  or  damage  without  fraud,  gives  no  cause  of  action  :  but 
where  these  two  do  occur,  there  an  action  lieth.'^  It  is  true,  as  has  been 
already  observed,  that  the  judges  were  of  opinion  in  that  case  that  the 
action  did  not  lie  on  other  grounds.    But  consider  what  those  grounds 

((7)  Com.  Dig.  Tit  "  Action  upon  the  case  for  a  deceit.''    A.  1. 
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were.  Doderidge,  J.,  said,  <<If  we  shall  give  way  to  this,  then  every 
carrier  would  have  an  actioD  upon  the  case :  but  he  shall  not  have  any 
action  on  this,  because  it  is  merely  hx$  own  default  that  he  did  not  weigh 
it.''  Undoubtedly  where  the  common  prudence  and  caution  of  man 
are  sufficient  to  guard  him,  the  law  will  not  protect  him  in  his  neg* 
ligence.(e)  And  in  that  case^  as  reported  in  Cro.  Jao.  386,  the  neglienoe 
of  the  plaintiff  himself  was  the  cause  for  which  the  court  held 
that  the  action  was  not  maintainable.  Then  how  does  the  principle  of 
that  case  apply  to  the  present?  There  are  many  situations  in 
life,  and  particularly  in  the  commercial  world,  where  a  man  can- 
not by  any  diligence  inform  himself  of  the  degree  of  credit  which 
ought  to  be  given  to  the  persons  with  whom  he  deals ;  in  which  oases  he 
must  apply  to  those  whose  souroes  of  intelligence  enable  them  to  give 
that  information.  The  law  of  prudence  leads  him  to  apply  to  them,  and 
the  law  of  morality  ought  to  induce  them  to  give  the  information  re- 
quired. In  the  case  of  Bulstrode,  the  carrier  might  have  weighed  the 
goods  himself ;  but  in  this  case  the  plaintiffs  had  no  means  of  knowing 
the  state  of  Falch's  credit,  but  by  an  application  to  his  neighbours.  The 
same  observation  may  be  made  to  the  oas^s  cited  by  the  defendant's 
counsel  respecting  titles  to  real  property.  For  a  person  does  not  have  re- 
course to  common  conversations  to  know  the  title  of  an  estate  which  he  is 
about  to  purchase :  but  he  may  inspect  the  title-deeds ;  and  he  does  not 
use  common  prudence  if  he  rely  on  any  other  security.  In  the  case  of 
Bulstrode,  the  court  seemed  to  consider  that  damnum  and  injuria  are  the 
grounds  of  this  action ;  and  they  all  admitted  that,  if  they  had  existed 
in  that  case,  the  action  would  have  lain  there;  for  the  rest  of  the  judges 
did  not  ^controvert  the  opinion  of  Croke,  J.,  but  denied  the  appli-  ^  ,.^  - 
cation  of  it  to  that  particular  case.  Then  it  was  contended  here  '-  -I 
that  the  action  cannot  be  maintained  for  telling  a  naked  lie :  but  that 
proposition  is  to  be  taken  tub  modo.  If  indeed  no  injury  is  occasioned 
by  the  lie,  it  is  not  actionable ;  but  if  it  be  attended  with  a  damage,  it 
then  becomes  the  subject  of  an  action.  As  calling  a  woman  a  whore,  if 
she  sustain  no  damage  by  it,  is  not  actionable :  but  if  she  lose  her  mar- 
riage by  it,  then  she  may  recover  satisfaction  in  damages.  But  in  this 
case  the  two  grounds  of  the  action  concur  :  here  are  both  the  damnum  ei 
injuria.  The  plaintiffs  applied  to  the  defendant,  telling  him  that  they 
were  going  to  deal  with  Falch,  and  desiring  to  be  informed  of  his  credit, 
when  the  defendant  fraudulently,  and  knowing  it  to  be  otherwise,  and 
vtith  a  design  to  deceive  the  plaintiffs,  made  the  false  affirmation  which  is 
stated  on  the  record,  by  which  they  sustained  a  considerable  damage. 
Then  can  a  doubt  be  entertained  for  a  moment  but  that  this  is  injurious  to 
the  plain ti&  f  If  this  be  not  an  injury,  I  do  not  know  how  to  define  the 
word.  Then  as  to  the  loss,  this  is  stated  in  the  declaration,  and  found  by 
the  verdict.  Several  of  the  words  stated  in  this  declaration,  and  particu- 
larly ^^  fraudulenter"  did  not  occur  in  several  of  the  cases  cited.  It  is 
admitted  that  the  defendant's  conduct  was  highly  immoral  and  detrimental 
to  society.  And  I  am  of  opinion  that  the  action  is  maintainable,  on  the 
grounds  of  deceit  in  tbWefendant  and  injury  and  loss  to  the  plaintiffs. 
Bnlefor  arresting  the  judgment  discharged. 

{e)  On  this  principle  depends  Priestley  v.  Fowler,  3  Mee.  k  Welsh.  1. 
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As  to  the  effect  produced  by  this  celebrated  decision  on  the  operation  of  the 
Statute  of  Frauds,  and  by  St.  9  G.  4,  c.  14,  sec.  6,  upon  the  class  of  cases  of 
which  this  is  the  leading  one,  see  the  note  to  Ghandelor  y.  Lopus,  ante,  vol.  i.  p. 
79.  It  is  shown  in  the  same  note  from  the  cases  of  Foster  v.  Charles,  6  Bingh. 
396;  7  Bingh.  108;  Corbet  v.  Browne,  8  Bingh.  433;  and  Polhill  v.  Walter,  3 
B.  &  Ad.  122,  that,  in  order  to  prove  such  fraud  as  will  sustain  this  action,  it  is 
only  necessary  to  show  that  what  the  defendant  asserted  was  false  within  his  own 
knowledge,  and  occasioned  damage  to  the  plaintiff;  a  point  which  had  been 
mach  mooted  in  Haycrafl  v.  Creasy,  2  East,  B.  92.  [See  Taylor  v.  Ashton,  11 
M.  &  W.  401.] 

The  expression  of  opinion  by  the  court  in  the  principal  case,  that  the  novelty 
of  the  action  is  no  objection,  the  injury  being  clearly  shown  to  exist,  is  cited  in 
the  note  to  Ashby  v.  White,  ante,  vol.  i.  131.  [In  Pontifex  v.  Bignold,  3  M.  & 
Gr.  63,  the  priuciple  was  extended  so  as  to  support  an  action  against  an  Insur- 
ance Company  for  misrepresentations  as  to  the  mode  in  which  their  business  was 
conducted,  by  which  the  plaintiff  had  been  induced  to  insure.]  In  the  late  case 
of  Langridge  v.  Levy,  2  Mee.  k  Wells.  519,  the  Court  of  Exchequer  carried  the 
principle  of  Pasley  v.  Freeman  somewhat  further.  It  was  an  action  for  falsely 
and  fraudulently  warranting  a  gun  to  have  been  made  by  Nock,  and  to  be  a  good, 
safe,  and  secure  guii,  and  selling  it  as  such  to  the  plaintiff's  father, ybr  the  use  of 
himself  and  sons ;  one  of  whom  (the  plaintiff)  confiding  in  the  warranty,  used 
X**I\^  ^^®  fS^^i  whereupon  it  burst,  and  injured  him.  *The  action  was  held  to  be 
^  -* maintainable.  "If,'*  says  Parke,  B.,  delivering  judgment,  "it  (the  gun) 
had  been  delivered  by  the  defendant  to  the  plaintiff  for  the  purpose  of  being  used 
hy  hinif  with  an  accompanying  representation  to  Aim,  that  he  might  safely  so  use 
it ;  and  the  plaintiff  had  acted  on  the  faith  of  its  being  true,  and  had  received 
damage  thereby ;  then  there  is  no  question  but  that  an  action  would  have  lain 
on  the  principle  of  a  numerous  class  of  cases,  of  which  the  leading  one  is  Pasley 
V.  Freeman,  which  principle  is,  that  a  mere  naked  falsehood  is  not  enough  to 
give  a  right  of  action :  but  that  it  is  so  if  it  be  a  falsehood  told  with  the  intention 
tiiat  it  should  be  acted  on  by  the  party  injured,  and  that  act  mast  produce 
damage  to  him.  If,  instead  of  being  delivered  to  the  plaintiff  immedkUdy^  the 
instrument  had  been  placed  in  the  hands  of  a  third  person,  for  the  purpose  of 
being  delivered  tOf  and  then  used  by,  the  plaintiff,  the  like  false  representation 
being  knowingly  made  to  the  intermediate  person  to  be  communicated  to  the 
plaintiff,  and  the  plaintiff  had  acted  upon  it,  there  can  be  no  doubt  but  that  the 
principle  would  equally  apply,  and  the  plaintiff  woold  have  had  his  remedy  for 
the  deceit,  nor  can  it  make  any  difference  that  the  third  person  also  was  intended 
by  the  defendant  to  be  deceived ;  nor  does  there  seem  to  be  any  substantial  dis- 
tinction if  the  instrument  be  delivered  in  order  to  be  so  used  by  the  plaintiff, 
though  it  does  not  appear  that  the  defendant  intended  the  false  representation 
itself  to  be  communicated  to  him.  There  is  a  false  representation  made  by  the 
defendant,  with  a  view  that  the  plaintiff  shauM  use  the  instrument  in  a  dangerous 
way ;  and  unless  the  representation  had  been  made,  the  dangerous  act  would 
never  have  been  doue." 

This  is  a  remarkable  case ;  it  affords  an  instance  in  which  a  party  may  bring 
an  action  for  the  consequences  of  a  breach  of  contract,  who  was  not  the  con- 
tractee,  and  could  not  have  sued  upon  the  contract  It  has  been  approved  and 
acted  upon  in  Philmore  v.  Hood,  5  Bingh.  N.  C.  97.  [It  has  been  said  that  it 
proceeded  upon  the  ground  of  the  knowledge  and  fraud  of  the  defendant,  per 
Alderson,  B.,  in  Winterbottom  v.  Wright,  IC  M.  &  W.  lt)9.  In  that  case  A.  built 
a  coach  for  the  Postmaster-General,  B.  horsed  it,  and  hired  C.  as  a  coachman  to 


PASLBT  y.  FREEMAN.  169 

drive  it    The  coach  broke  down  {rom  a  defect  in  the  bnilding,  for  which,  how- 
ever, it  was  held  that  G.  could  not  sue  A.] 

A  singular  case  has  latelj  occurred  in  the  Court  of  Exchequer,  in  which  the 
majoritj  of  the  judges  decided  that  a  contract  made  bj  an  agent  in  behalf  of  his 
principal,  and  into  which  the  contractee  was  induced  to  enter  by  a  representa- 
tion, which,  though  fidse  within  the  knowledge  of  the  principal,  was  not  so  within 
that  of  the  agent,  was  not  void  on  the  ground  of  fraud ;  for  it  was  argued,  there 
is  no  fraud  in  the  agent,  since  he  thought  he  was  telling  the  truth,  nor  anj  in 
the  principal,  since  he  did  not  make  the  representation.  Lord  Abinger,  C.  B., 
thought,  upon  the  other  hand,  that  the  contract  being  procured  bj  misrepresen- 
tation must  be  tainted  with  legal  if  not  moral  fraud.  The  case  was  Cornfoot  v. 
Fowke,  6  M.  &  W.  358.  It  is  by  no  means  universally  admitted  as  law,  and 
probably  will  be  hereafter  questioned. 

[Accordingly,  few  cases  have  excited  more  animated  discussion :  in  the  course 
of  which  the  question  seems  to  have  been — Does  legal ^  vnthout  moral  fraud,  in- 
validaU  a  contract,  or  Jvmish  ground  of  action  f  In  the  case  of  Fuller  v.  Wil- 
son, 3  Q.  B.  58,  which  was  an  action  on  the  case  for  a  false  representation,  the 
facts  were  assumed  to  raise  the  question  before  referred  to,  and  the  Court  of 
Queen's  Bench,  in  a  considered  judgment,  differed  from  the  view  taken  by  the 
majority  of  the  Court  of  Exchequer,  in  the  case  of  Cornfoot  v.  Fowke,  adopt- 
ing the  opinion  of  the  Chief  Baron  upon  that  question.  '^  Lord  Abinger  main- 
tained," says  Lord  Denman,  C.  J.,  delivering  the  ^judgment  of  the  court,  r«Yial 
*'  and  surely  not  without  reason,  that  there  was  some  moral  fraud  in  the 
conduct  of  both,  the  principal  concealing  a  fact  which  made  his  house  utterly 
unfit  for  the  purpose  for  which  he  was  letting  it ;  the  agent  stating  a  falsehood, 
which,  of  course,  he  could  not  know  to  be  true,  even  if  he  believed  it ;  we  do  not, 
however,  take  this  ground ;  we  adopt  the  other  proposition  of  the  Chief  Baron, 
Damely,  that  whether  there  wa^  moral  fraud  or  not,  if  the  purchaser  was  actually 
deceived  in  his  bargain,  the  law  will  relieve  him  from  it  We  think  the  principal 
and  his  agent  are  for  this  purpose  completely  identified  *,  and  that  the  question  is, 
not  what  was  passing  in  the  mind  of  either,  but  whether  the  purchaser  was  in  fad 
deceived  by  them,  or  either  of  them,**  The  facts  of  the  case  were  afterwards 
by  consent  and  leave  of  the  Court,  stated  in  a  special  verdict,  and  the  judgment 
was  reversed  in  error,  but  on  a  different  point ;  see  the  report,  3  Q.  B.  68,  & 
1009.  Meanwhile,  the  Court  of  Exchequer,  in  Moens  v.  Heyworth,  10  M.  &  W. 
147  (Lord  Abinger  still  dissenHeni),  and  in  Taylor  v.  Ashton,  11  M.  &  W.  401, 
reiterated  their  previous  opinion  as  delivered  in  Cornfoot  v.  Fowke,  whilst  the 
Court  of  Qaeen^s  Bench,  soon  af\«rwards,  in  the  case  of  Evans  v.  Collins,  5  Q.  B. 
804,  adhered  to  their  former  judgment  upon  this  question.  That  was  an  action 
on  the  case  brought  by  the  plaintiff,  late  Sheriff  of  London,  against  the  defend- 
ants, attorneys  for  one  Power,  who  had  sued  John  Wright  for  a  debt,  and  ob- 
tained execution  against  him,  for  falsely  representing  another  John  Wright  (who 
was  then  in  custody  of  the  plaintiff),  to  be  the  defendant  in  that  action,  though 
they  knew  the  contrary.  By  which  false  representation,  the  defendants  were 
induced  to  detain  the  wrong  person,  who  thereupon  brought  an  action  against 
them,  and  therein  recovered  (by  way  of  compromise)  £10,  in  respect  of  the 
unlawful  imprisonment.  To  this  declaration,  Not  Guilty  was  pleaded ;  and  also, 
3dly,  That  the  defendants  had  reasonable  and  probable  cause  to  believe,  and  did 
believe  the  person  whom  they  pointed  out,  to  be  the  real  defendant  Upon  this 
third  plea  the  defendants  had  a  verdict,  but  the  Court  held  the  allegation  in  the 
declaration  of  the  knowledge  of  the  defendants,  as  well  as  the  issue  upon  the 
third  plea  to  be  immaterial,  and  gave  judgment  for  the  plaintiffs  upon  that  issue, 
non  obstante  veredicto.    Upon  a  writ  of  error,  however,  the  Exchequer  Chamber, 
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(6  Q.  B.  820)  held  the  allegation  of  the  scienter  in  the  declaration  and  the  iBSue 
on  the  third  plea  to  he  material ;  and,  distinguishing  the  case  from  that  of  Hum- 
phreys  v.  Pratt,  6  Bligh,  N.  S.  1, 154  (upon  the  authority  of  which  the  judgment 
in  the  court  below  had  partlj  proceeded),  as  being  the  case  of  a  direction  to  a 
r^71&l  ^^^^^^^7  o'  ^g^^%  A^^  ^^^  ^  mere  ^representation,  reversed  the  deci- 
sion  of  the  Court  of  Queen's  Bench.  See  also,  Shrewsbury  v.  Blount,  2 
M.  t  G.  475 ;  and  Bawlings  v.  Bell,  1  C.  B.  951,  where  the  Court  of  Common 
Pleas  held  that  injury  caused  by  a  statement  false  in  fact,  but  not  so  to  the 
knowledge  of  the  party  making  it,  or  made  with  intent  to  deceive,  would  not 
support  an  action.  In  the  case  of  Ormrod  v.  Huth,  14  M.  &  W.  651,  the  Ex- 
chequer Chamber  again  affirmed  the  same  principle ;  and,  as  the  judges  of  the 
Queen's  Bench  were,  it  is  apprehended,  parties  to  this  latter  judgment,  the  ques- 
tion may  now,  perhaps,  be  considered  as  settled,  especially  as  in  the  more  recent 
case  of  Barley  v.  Walford,  9  Q.  B.  197,  the  Court  of  Queen's  Bench  acquiesce 
distinctly  in  the  propriety  of  the  doctrine,  that  moral  fraud  in  a  representation  is 
essential,  in  order  thereby  to  invalidate  a  contract,  or  furnish  ground  of  action ; 
so  that  the  result  of  the  recent  elaborate  discussion  of  this  subject  would  seem  to 
leave  the  law  very  much  as  it  was  settled  by  the  principal  case,  and  that  of  Hay- 
craft  V.  Creasy,  2  East,  92.  {See  Murray  v.  Mann,  2  Exch.  538.}  It  is  not 
necessary,  in  order  to  constitute  moral  fraud  in  a  representation,  that  it  should 
be  false  to  the  knowledge  of  the  party  making  it ;  if  untrue  in  fact,  and  not  be- 
lieved to  be  true  by  the  party  making  it,  and  made  for  a  fraudulent  purpose,  it  is 
both  a  legal  and  a  moral  fraud.  See  the  judgment  in  Taylor  v.  Ashton,  11  M. 
&  W.  415,  where  at  the  7th  line  from  the  bottom  of  page  415,  the'word  "trtie^^  is 
printed  for  ^^unlrueJ^  {And  see  Jarrett  v.  Kennedy,  6  C.  B.  319.}  The  doctrine 
that  moral  fraud  in  a  representation  is  essential  to  invalidate  a  contract  or  furnish 
ground  of  action  cannot  at  all  be  extended  to  those  cases  in  which  the  represen- 
tation expressly  or  impliedly  forms  part  of  the  contract  between  the  parties,  as 
cases  of  insurance,  or  the  like.  See  the  judgment  of  Mr.  Baron  Parke,  in  Moens 
V.  Heyworth,  10  M.  &  W.  157  ;  and  as  to  representations  made  by  creditors  to 
sureties,  whereby  they  are  induced  to  become  such,  or  the  extent  of  their  liability 
is,  or  might  be,  increased,  see  Stone  v.  Compton,  5  N.  C.  142  *,  Railton  v. 
Matthews,  Dom.  Proc.  10  CI.  &  Fin.  934;  Hamilton  v.  Watson,  Dom.  Proc.  12 
CI.  &  Fin.  109. 

It  win  be  observed  that  the  above  discussion  does  not  involve  the  whole  of  the 
doctrine  promulgated  by  the  majority  of  the  Court  in  Cornfoot  v.  Fowke :  so  far 
as  that  doctrine  draws  a  distinction  between  the  knowledge  of  the  principal  and 
that  of  the  agent,  and  requires  that  the  fraud  and  the  statement  should  be  those 
of  the  same  individual,  it  is  still  doubted,  and  may  give  rise  to  future  discussion.] 
{Cornfoot  v.  Fowke  is  strongly  condemned  in  Fitzsimmons  v.  Joslin,  21  Vermonty 
130,  140.} 


<<Thi  qaestion,  how  far  merchants  are  responsible  for  the  character  thej 
give  each  other,"  says  Chief  Justice  Marshall,  in  Russell  y.  Clark's 
Executors  and  others,  7  Cranch,  69,  «is  one  of  much  delicacy,  and  of 
great  importance  to  the  commercial  world.  That  a  fraudulent  recom- 
mendation, (and  a  recommendation  known  at  the  time  to  be  untrue,  would 
be  deemed  fraudulent,)  would  subject  the  person  giving  it,  to  damages 
sustained  by  the  person  trusting  to  it,  seems  now  to  be  generally  admitted. 
The  case  of  Paslej  v.  Freeman,  recognises  and  establishes  this  principle. 
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Indeed,  if  an  act,  in  itself  immoral,  in  its  consequences  injarious  to  an- 
other,  performed  for  the  purpose  of  effecting  that  injury,  be  not  cognizable 
and  punishable  by  our  laws,  our  system  of  jurisprudence  is  more  defective 
than  has  hitherto  been  supposed/'  But  the  repreeentationy  it  is  there 
held,  must  be  fraudulent :  and,  therefore,  if  one  merchant  in  introducing 
another  by  letter  to  his  correspondent,  asserts  his  solvency  and  reliability^ 
he  believing  and  having  every  reason  to  believe  it,  and  credit  is  thereupon 
given  by  the  correspondent,  and  the  person  trusted  soon  after  fails, — this 
mere  mistaken  assertion^  alone,  will  not,  by  reason  of  its  positivenes8| 
render  liable  the  person  making  it :  because  it  is  understood  among  mer- 
chants that  such  representations  are  based  on  reputation,  not  private 
knowledge,  and  that  they  are  assertions  of  credit  and  apparent  solidity, 
not  actual  funds.  <<  In  such  a  case,  it  is  certainly  incautious  and  indiscreet 
to  use  terms  which  imply  absolute  and  positive  knowledge.  It  may,  per- 
haps, be  admitted,  that,  in  such  a  case,  fraud  may  be  presumed  on  slighter 
evidence  than  would  be  required  in  a  case  where  a  letter  was  written  with 
more  circumspection.  Yet,  in  such  a  case,  where  the  communication  is 
honestly  made,  and  the  party  making  it  has  no  interest  in  the  transaction, 
he  has  never  been  declared  to  be  responsible  for  its  actual  verity .''  The 
same  court  in  Lord  et  al.  v.  Goddard,  18  Howard,  211,  says,  «The  gist 
of  the  action  is  fraud  in  the  defendants  and  damage  to  the  plaintiff!  Fraud 
means  an  intention  to  deceive.  If  there  was  no  such  intention :  if  the 
party  honestly  stated  his  own  opinion,  believing  at  the  same  time  that  he 
stated  the  truth,  he  is  not  liable  in  this  form  of  action,  although  the  repre- 
sentation turned  out  entirely  untrue."  We  have,  therefore,  in  these 
opinions,  the  highest  authority  in  American  law,  for  the  soundness  of  the 
principle  of  Pasley  v.  Freeman,  and  of  that  of  Haycraft  v.  Creasy,  2 
East,  92;  and  the  remarks  on  the  former  of  these  cases,  which,  though 
made  in  a  Chancery  proceeding,  have  reference  to  a  liability  at  law,  are 
of  great  value,  in  view  of  the  strong  and  settled  distrust  with  which  Lord 
£ldon  always  regarded  the  principle  of  that  case.  See  Evans  v.  Bicknell, 
6  Vesey,  186. 

The  same  principles  are  well  settl(3d  in  New  York,  where  the  subject 
has  been  extensively  and  well  discussed.  In  Upton  v.  Vail,  6  Johnson, 
181,  which  was  an  action  on  the  case  for  falsely  and  deceitfully  recom- 
mending another  as  a  man  of  property,  whereby  he  was  trusted  by  the 
plaintiff,  and  the  debt  lost,  the  case  of  Pasley  v.  Freeman  was  solemnly 
affirmed;  and  the  court,  per  Kent,  C.  J^  said,  <^Thatcase  went  not  upon 
any  new  ground,  but  upon  the  application  of  a  principle  of  natural  jus- 
tice, long  recognised  in  the  law,  that  fraud  or  deceit,  accompanied  with 
damage,  is  a  good  cause  of  action.  This  is  as  just  and  permanent  a  prin- 
ciple as  any  in  our  whole  jurisprudence.'^  The  latter  cases  show,  that  in 
actions  of  this  kind  for  fraudulent  affirmations  as  to  the  character  of  an- 
other, fraud  is  the  gist  of  the  action :  the  existence  of  it,  is  a  question  of 
fact  for  the  jury;  Ward  v.  Center,  3  id.  271;  and  if  there  be  only  mis- 
representation, and  there  be  no  evidence  of  fraud,  the  plaintiff  will  be 
nonsuit;  Young  &  Otis  v.  Covell,  8  id.  23. — In  Allen  v.  Addington,  7 
Wendell,  10,  reviewed  in  the  Court  of  Errors,  11  id.  375,  the  principle 
was  thoroughly  examined,  and  its  soundness  affirmed  by  the  highest  legal 
authorities  in  the  state,  with  unwonted  unanimity.     The  following  points 
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may  be  regarded  as  established  in  that  case; — ^that,  id  an  action  to  recover 
damages  for  fraudalent  representations  as  to  the  character  and  credit  of 
another^  whereby  credit  is  given  to  him,  and  a  loss  incnrred  by  the  plain- 
tiff, the  declaration  must  allege  that  the  representation  was  made  with  an 
intention  to  deceive  and  de/raudf  and  the  omission  is  bad  after  verdict,  and 
that  allegation  mast  be  proved  to  the  satisfaction  of  the  jury : — to  render 
such  an  allegation  actionable,  it  must  be  false,  which  may  consist  either 
in  asserting  what  is  false,  or  in  such  suppression  of  the  truth,  as  causes  a 
false  impression,  and  Jraudulent,  which  may  consist  either  in  an  interested 
design  on  defendant's  part,  to  benefit  himself,  or  a  malicious  design  to 
injure  the  plaintiff: — the  representation  must  be  communicated  to  the 
plaintiff  or  his  agent,  and  must  be  relied  on,  and  cause  the  damage;  but 
it  is  not  necessary  that  it  be  the  sole  cause  of  the  credit  being  given,  pro- 
vided that  without  ie  the  credit  would  not  have  been  given :  nor  is  it 
necessary  that  the  representation  or  affirmation  should  have  been  made 
without  design  to  defraud  the  plaintiff  specifically;  for,  a  general  letter  of 
credit  or  recommendation  given  to  an  insolvent,  with  intent  to  defraud 
somebody,  is  ground  of  action  to  any  one  trusting  to  it,  and  damaged 
thereby ;  though,  if  the  letter  had  been  written  with  intent  to  defraud  a 
particular  person,  and  he  to  whom  it  was  given,  used  it,  without  the 
writer's  consent,  to  defraud  another,  it  was  doubted  by  Chancellor  WaIt- 
WORTH,  whether  this  would  be  actionable,  because  the  writer  was  not 
accessory  to  that  fraud  which  was  committed.  In  this  case  of  Allen  v. 
Addington,  the  letter  of  the  defendant  which  was  the  ground  of  action, 
was  written  to  a  third  person,  and  never  shown  to  the  plaintiff,  but  the 
plaintiff  gave  credit  in  consequence  of  what  that  person  was  induced  by 
the  letter  to  say :  the  design  of  the  defendant  was,  to  have  goods  sold  to 
the  party  recommended,  from  which  he  as  a  creditor  might  satisfy  his  own 
debt;  and  the  fraud,  as  in  Ward  v.  Center,  and  Upton  v.  Yail,  was  held 
to  consist  mainly  in  the  suppression  of  the  fact,  that  he  held  judgments 
against  the  person  recommended,  which  the  latter  was  unable  to  satisfy : 

it  was  a  case  of  outrageous  fraud  and  conspiracy In  Gallager  &  Mason 

V.  Brunei,  6  Cowen,  346,  it  was  decided  that  the  gravamen  of  an  action 
for  a  fraudulent  allegation,  must  be,  an  affirmation  of  a  present,  existing 
faigt,  which  is  known  at  the  time  to  be  false,  by  means  whereof  credit  is 
procured  and  injury  incurred:  a  promise  to  do  a  future  act,  though  at  the 
time  intended  not  to  be  performed,  cannot  be  made  the  subject  of  this 
action ;  the  suit  must  be  for  a  breach  of  contract ;  therefore,  where  the 
plaintiffs  had  sold  to  third  persons  on  the  defendant's  promise  to  indorse 
the  notes  of  the  buyers,  it  was  decided  that  this  action  was  inappropriate, 
and  that  the  promise  must  be  sued  upon:  the  attempt  here  was,  by 
changing  the  character  of  the  action,  to  evade  the  statute  of  frauds. — The 
above-cited  oases,  have  reference  to  affirmations  respecting  the  credit  of 
individuals;  but  the  general  principle  appears  to  be  established,  that  any 
fraudulent  representation  or  assertion  by  which  another  is  injured,  is 
actionable.  In  Benton  v,  Pratt,  2  Wendell,  385,  the  facts  were  thus: 
8.  and  W.,  who  lived  in  the  town  of  A.,  at  a  distance  from  the  plaintiff, 
agreed  verbally  with  him,  that  they  would  purchase  a  certain  number  of 
swine  from  him,  at  the  market  price,  if  delivered  within  a  specified  time, 
if  they  had  not  previously  been  supplied.     While  the  plaintiff,  about  the 
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time  specified;  was  on  the  way  to  A.  with  the  swine^  he  fell  in  with  de- 
fendant, who  was  going  to  E.  with  a  drove  of  the  same  animals;  the  latter, 
learning  the  intentions  of  the  plaintiff,  made  such  arrangements  as  to  get 
in  advance  of  him,  and  then  hastened  to  A.,  where  he  offered  his  swine 
to  S.  and  W. ;  they  at  first  declined,  but  by  the  assertions  of  the  defend- 
ant,  or  his  men,  made  in  his  presence,  that  the  plaintiff  was  going  to  E., 
and  had  given  up  his  contract  with  S.  and  W.,  were  induced  to  purchase, 
which  they  would  not  otherwise  have  done ;  whereby  the  plaintiff  lost  the 
market,  and  was  put  to  considerable  expense :  the  declaration  alleged  that 
8.  and  W.  would  have  fulfilled  their  agreement  with  the  plaintiff,  but  for 
these  false  representations  of  defendant :  the  jury  having  found  for  the 
plaintiff,  the  court  decided  the  action  to  be  maintainable ;  <<  there  is  the 
assertion  on  the  part  of  the  defendant,  of  an  unqualified  falsehood,  with  a 
fraudulent  intent,  as  to  a  present  or  existing  fact,  and  a  direct,  positive 
and  material  injury,  resulting  therefrom  to  the  plaintiff.  This  is  sufficient 
to  maintain  the  action :"  and  the  court  further  said,  that  it  was  not  mate- 
rial whether  the  plaintiff's  contract  with  S.  and  W.  was  binding  on  them, 
since  the  evidence  showed  they  would  actually  have  fulfilled  it,  but  for 
the  defendant's  false  and  fraudulent  representations.  But  this  case  cer- 
tainly goes  very  far. — ^In  Starr  v.  Bennet,  5  Hill,  303,  the  declaration 
alleged,  that  the  defendant,  a  deputy  sheriff,  having  made  return  of  a 
writ,  was  asked  by  the  plaintiffs,  whether  the  return  was  made  in  due 
form  of  law^  and  that  the  defendant,  intending  to  deceive  them,  falsely 
represented  that  it  was,  whereas  it  was  not  so,  but  was  wholly  irregular, 
and  the  plaintiffs  confiding  in  this,  incurred  certain  damage  :  but  on  de- 
mnrrer,  it  was  adjudged  that  the  declaration  could  not  be  sustained,  as 
the  false  assertion  was  concerning  a  matter  of  opinion  or  judgment,  and 
therefore  not  actionable;  and  it  was  said  that  even  if  the  defendant  had 
been  questioned,  and  had  answered  falsely,  about  a  matter  of  facty  such 
as  the  words  of  the  return,  the  statement  would  not  have  been  actionable, 
because,  the  return  being  matter  of  record,  was  open  to  the  inspection  of 
every  one,  and  the  plaintiffs  ought  to  have  examined  for  themselves. — 
With  regard  to  representations  of  the  value  of  real  estate,  a  distinction 
has  been  made  between  such  representations  on  the  part  of  the  vendor, 
and  on  the  part  of  a  third  person;  false  assertions  respecting  the  value  of 
land,  are  generally  not  actionable  as  between  the  vendor  and  vendee;  (but 
see  Van  Epps  v.  Harrison,  5  Hill,  64,  69;)  but  if  made  by  a  third  person 
with  intent  to  defraud,  they  are  actionable ;  Medbury  and  others  v.  Wat- 
son, 6  Metcalf,  247,  260.  But  fraudulent  representations,  as  to  boundary 
and  quantity,  by  the  vendor,  are  actionable;  Munroe  v.  Pritchett,  16 
Alabama,  785 :  see  Whitney  v.  Allaire,  1  Comstock,  306,  and  Clarke  v. 
Baird,  7  Barbour's  S.  Ct.  66. 

In  Massachusetts,  in  Patten  and  another  v.  Gumey  and  another,  17 
Massachusetts,  182,  the  general  principle  is  recognised  and  asserted,  in 
the  very  able  opinion  of  C.  J.  Parker,  that  <<  A  false  and  fraudulent 
affirmation,  relative  to  the  credit  and  ability  of  a  person,  to  a  merchant  or 
trader,  who  is  thereby  induced  to  trust  such  person  with  goods,  is  a  suffi- 
cient ground  of  action :  although  there  may  have  been  no  dishonest  pur- 
pose of  appropriating  the  goods  to  the  use  of  the  pariy  giving  the  recom- 
mendation, or  in  any  other  way  deriving  a  benefit  from  the  fraud."     In 
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this  case,  the  action  was  brought  by  the  plaintiffs^  partner?;  against  the 
defendants,  also  partners,  for  fraudulently  affirming  another  to  be  trust- 
worthy, in  order  that  they  might  levy  on  the  goods  with  which  he  was 
trusted,  in  satisfaction  of  debts  owing  by  him  to  themselves ;  the  court 
held  that  the  injury  being  to  joint  property,  the  plaintiffs  might  sue 
jointly;  and  as  the  gist  of  the  action  was  the  fraudulent  conduct 
of  the  defendants,  they  might  be  sued  jointly;  and  even  if  the  fraudu- 
lent affirmation  was  the  gist,  the  recommendation  might  well  be 
considered  as  joint  and  united;  and  see  to  the  same  effect,  Med- 
bury  and  others  y.  Watson,  6  Metcalf,  247,  257 ;  and  Stiles  v.  White 
and  another,  11  id.  856.  In  Connecticut,  Wise  v.  Wilcox,  1  Day 
22,  is  an  instance  of  an  action  brought  for  fraudulently  and  deceitfully 
affirming  the  solvency  of  another,  known  by  the  defendant  to  be  bank- 
rupt, whereby  property  was  procured  by  that  person,  which  was  shared 
between  himself  and  and  defendant.  In  Hart  v.  Tallmadge,  2  id.  381, 
an  action  was  sustained  for  fraudulent  declarations  as  to  the  genuineness  of 
a  forged  note,  and  the  means  provided  for  paying  it,  by  which  the  forger, 
a  liable  party,  was  enabled  to  abscond  with  property  sufficient  to  pay  the 
note,  which,  but  for  those  declarations,  would  have  been  attached :  and 
in  this  case  the  defendant  was  not  benefited  by  the  fraud. 

Although  it  is  generally  stated,  and  especially  by  the  New  York 
courts,  that  fraud  is  the  gist  of  this  action,  yet  it  must  be  understood 
that  legal  fraud  may  exist,  without  there  being  any  intention  to  injure  : 
and  on  this  point,  the  remark  of  Chief  Justice  Marshall,  cited  at  the 
beginning  of  this  note,  that  any  represention  <<  known  at  the  time  to  be 
untruej  is  deemed  fraudulent,''  appears  to  be  a  very  accurate  expression 
of  the  law.  A  recent  Massachusetts  case,  brings  the  American  law  to 
the  principle  stated  in  the  fourth  paragraph  of  Mr.  Smith's  note  to  Chan- 
delor  ▼.  Lopus,  supra,  that  falsehood,  known  to  be  such,  and  occasioning 
damage^  is  actionable.  Lobdell  v.  Baker,  1  Metcalf,  194,  S.  C.  3  id. 
469,  was  an  action  on  the  case  against  the  defendant,  for  fraudulently 
procuring  a  minor  to  indorse  a  note,  and  then  selling  it  to  one  S.,  from 
whom  the  plaintiff,  relying  on  the  apparent  validity  of  the  indorsement 
purchased.  From  the  evidence  it  appeared,  that  if  the  defendant's  design 
was  actually  fraudulent  at  the  time  be  procured  the  indorsement,  a  point 
very  doubtful,  he  had  no  fraudulent  design  when  he  put  the  note  in  cir- 
culation. The  judge  having  put  the  case  to  the  jury  on  the  question 
whether  there  was  a  fraudulent  intention  at  the  time  the  note  was  put 
in  circulation,  and  the  jury  having  found  for  defendant,  a  new  trial  was 
granted,  on  the  ground  that  the  fradulent  procuring  of  the  indorsement, 
and  then  selling  the  note  was  sufficient  to  make  him  liable :  and  upon  the 
second  trial,  the  judge  having  told  the  jury,  that  though  they  should  find 
that  the  indorsement  was  procured  without  any  actual  intention  to  de- 
ceive, yet  if  the  defendant  deliberately  put  the  note  in  circulation,  with- 
out erasing  the  indorsement,  or  noting  that  the  indorser  was  not  liable, 
that  was  fraudulent  in  law,  against  any  one  deceived  by  it :  and  the  jury 
having  found  for  fhe  plaintiff,  the  ruling  was  approved,  and  judgment  en- 
tered on  the  verdict.  The  court,  in  the  first  case,  state  it  to  be  a  familiar 
principle  of  law,  <<  that  where  a  party  affirms  either  that  which  he  knows 
to  be  false,  or  does  not  know  to  be  true,  to  another's  loss  and  his  own 
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gain,  he  fa  responsible,  in  damages,  for  the  iojary  ocoasioned  bj  saoh 
falsehood :  this  is  a  very  jast  and  reasonable  prinoiple,  and  is  well  es- 
tablished r''  and  in  the  second  case,  they  say  that  one  patting  in  circula- 
tion a  note,  bearing  an  indorsement  in  blank,  does,  by  necessary  implioa* 
tion,  affirm  the  indorser  to  be  a  person  capable  of  binding  himself  by  an 
indorsement:  <<if  he  supposed  the  indorsement  immaterial,  and  believed 
the  note  good  without  it,  he  might  not  be  actuated  by  any  motive  of  gain 
to  himself,  or  any  actual  intent  to  injure  another.  Still  the  &ct  remains, 
that  he  has  made  a  representation,  which  to  his  knowledge  is  untrue. 
Then  the  principle  applies,  that  if  one  makes  a  representation  which  is 
not  true,  and  another,  acting  upon  the  faith  of  its  being  true,  is  injured 
by  it,  he  has  his  remedy  against  the  party  so  making  the  false  representa- 
tion. Polhi)l  V.  Walter,  8  B.  &  Ad.  114.  He  may  not  be  liable  for  vin- 
dictive or  exemplary  damages,  as  in  case  of  fraud  in  fact ;  but  it  is  a  fraud 
in  law,  by  which  another  suffers,  and  for  which  the  party  suffering  has  a 
right  to  look  to  him  for  an  indemnity .''  Tryon  and  others  v.  Whitmarsh, 
1  Metcalf,  1,  was  case  for  fraudulently  representing  a  person  as  entitled 
to  credit :  the  court  held,  <<  that  to  maintain  the  action,  there  must  be 
proof  of  fraud  in  the  defendant,  and  that  if  he  knew  the  reprensation  he 
made  was  false,  that  would  amount  to  a  legal  fraud,  although  he  might 
have  no  interest  in  the  matter,  and  might  expect  no  advantage  there- 
from :'' — and  that  <<  the  question  for  the  jury  was,  whether  the  defendant 
knew  that  the  assertion  or  opinion  contained  in  his  letter  was  false,  or 
that  he  did  not  fully  believe  it  to  be  true ;  or  whether  he  did  not  conceal 
a  material  &ct  from  the  knowledge  of  the  plaintiffs,  with  the  intention  to 
deceive  them."  The  doctrine  of  this  case  is,  that  a  fohe  affirmation,  not 
believed  to  be  a  true  one,  or  fra^idvlent  concealment  of  a  material  fact, 
renders  the  defendant  liable :  and  it  is  reasonable  that  in  the  former  case, 
the  defendant  should  be  answerable,  for  every  man  is  presumed  to  know 
the  reasonable  effects  of  his  own  conduct,  and  to  intend  them.  In  Kid* 
ney  and  another  v.  Stoddart,  7  Metcalf,  252,  it  is  again  determined  that 
a  recommendation  of  one  as  entitled  to  credit,  with  concealment  of  the 
fact  that  he  is  a  minor,  upon  which  credit  is  given  to  him,  is  an  action- 
able fraud.  See  Inhabitants  of  Webster  v.  Larned,  6  id.  528,  527.  In 
"Vermont,  in  Ewings  v.  Calhoun,  7  Vermont,  79,  and  Weeks  v.  Burton, 
id.  67 ;  where  the  principle  of  Pasley  v.  Freeman  is  adopted  and  highly  ap- 
proved of ;  it  is  held,  that  if  there  be  a  faXMt  representation  of  another's 
solvency,  hnovm  to  be  iutchy  and  another  acting  on  the  faith  of  it,  is 
damaged,  it  is  actionable.  In  Lord  v.  CoUey  and  others,  6  New  Hampshire, 
99,  it  is  decided  in  a  similar  case,  by  Biohabdson,  C  J.,  that  it  is  not 
enough  that  the  representation  is  false  j  it  must  be  fraudulent,  which  is  a 
question  for  the  jury ;  but  is  pretty  clear  from  the  language  of  the  case, 
that  what  was  chiefly  regarded  by  the  Chief  Justice  as  necessary  to  be 
proved  was,  the  knowledge  that  the  representation  was  false.  See  Ham- 
matt  V.  Emerson,  27  Maine,  809,  831,  and  cases  there  cited.  « The 
ground  of  the  action,"  said  the  court  in  Boyd's  Executors  v.  Browne,  6  Barr, 
810,  816,  <<is  the  deceit  practised  upon  the  injured  party;  and  this  may 
be  either  by  the  positive  statement  of  a  falsehood,  or  the  suppression  of 
material  facts,  which  the  inquiring  party  is  entitled  to  know.  The  ques- 
tion always  is,  did  the  defendant  knowingly  falsify,  or  wilfully  suppresa 
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the  truth,  with  a  view  of  giving  a  third  party  a  credit,  to  whi|h  he  was 
not  entitled.  It  is  not  necessary  there  should  be  collusion  between  the 
party  falsely  recommending  and  him  who  is  recommended ;  nor  is  it  es- 
sential in  support  of  the  action,  that  either  of  them  intended  to  cheat 
and  defraud  the  trusting  party  at  the  time.  It  is  enough,  if  such  has 
been  the  e£Fect  of  the  falsehood  relied  on.  Misrepresentations  of  this 
character  are  frequently  made  from  inconsiderate  good  nature,  prompting 
a  desire  to  benefit  a  third  person,  and  without  a  view  of  advancing  the 
party's  own  interests.  But  the  motives  by  which  he  was  actuated  do  not 
enter  into  the  inquiry.  If  he  make  representations  productive  of  loss  to 
another,  knowing  such  representations  to  be  false,  he  is  responsible  as  for 
a  fraudulent  deceit."  But  the  question  of  liability  depends  upon  the  de- 
fendant's sincerity  of  belief,  and  that  is  a  matter  for  the  jury  :  fraud  can- 
not be  presumed  by  the  court  as  a  legal  inference  from  the  mere  suppres- 
sion of  circumstances ;  Boker  &  Co.  v.  Walker^  2  Harris,  189,  142.  See, 
also,  Swazey  v.  Herr,  1  Jones,  278. 

In  Munroe  v.  Pritchett,  16  Alabama,  785,  which  was  an  action  on 
the  case  by  a  vendee  of  land  against  a  vendor  for  a  false  and  fraudulent 
representation  as  to  the  boundaries  and  extent  of  the  land  sold,  it  was  de- 
cided that  although  the  plainti£f  was  bound  to  show,  that  such  misrepre- 
sentations were  fraudulently  made,  yet  that  it  is  not  indispensable  that  the 
party  making  them  should  at  the  time  Aave  known  them  to  be  false.  It 
is  sufficient  tbat  he  made  them  recklessly,  not  knowing  them  to  be  true, 
and  for  the  purpose  of  influencing  the  other  party  in  making  the  purchases. 

If  we  pass  by  the  dicta,  and  regard  the  points  actually  decided  in  the 
American  cases,  we  may  find  reason  to  think,  that  the  views  of  Mr.  J. 
Gbo8E  and  Lord  Eldon,  respecting  affirmations  about  the  character  and 
credit  of  another,  are  correct  in  principle,  and  that  they  are  entirely  con- 
sistent with  the  adjudged  cases  :  for  it  is  pretty  evident,  that  the  gist  of 
the  action  in  the  cases  in  which  a  recovery  has  been  had,  was  not  the  affir- 
mation, but  the  wrongful  acts  of  the  defendant,  by  which  the  plaintiff  has 
been  damaged;  or,  as  is  said  by  C.  J.  Parker,  respecting  the  case  of 
Patten  et  el.  v.  Gurney  et  al.,  <<  the  gist  of  this  action  is  the  fraud  prac- 
tised upon  the  plaintiffs,  and  the  affirmation  is  the  means  or  pretence,  by 
which  the  fraud  was  effected."  The  case  of  Allen  v.  Addington,  becomes 
perfectly  clear,  if  the  fraudulent  candtict  and  acts  of  the  defendant  be  re- 
garded as  the  gist ;  but  the  reasoning  resorted  to  by  the  judges  there,  in 
order  to  sustain  the  action  on  the  ground  of  a  fraudulent  affirmation  or 
representation,  when,  in  fact,  there  was  nothing  false  alleged,  is  very  arti- 
ficial and  complicated.  The  general  principle,  that  any  fraudulent  con- 
duct of  another,  which  occasions  injury  to  the  plaintiff,  is  actionable, 
without  regard  to  the  novelty  of  the  case,  is  well  settled ;  Tates  v.  Joyce, 
11  Johnson,  136;  Sheldon  v.  Sheldon's  Executors,  13  id.  220;  Wardell 
y.  Fosdick,  id.  355 ;  Monell  &  Weller  v.  Colden,  id.  395 ;  Adams  et  al. 
V.  Paige  et  al.,  7  Pickering,  542 ;  Chisolm  v.  Gadsden,  1  Strobhart,  220. 
But  in  Lamb  v.  Stone,  11  id.  527,  where  the  subject  is  considered  with 
care,  a  disposition  is  shown  to  limit,  the  use  of  this  extraordinary  action  : 
and  it  is  decided  that  it  will  lie  only  where  the  party  injured  has  no  other 
remedy.    See  also  Moody  v.  Burton,  27  Maine,  427,  436.     H.  B,  W. 
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[reported  5  T.  R.  471.] 

If  a  landlord  lease  for  seyen  years  by  parol,  and  agree  that  the  tenant  shall  enter 
at  Lady-day  and  qnit  at  Candlemas,  though  the  lease  be  void  by  the  statute  of 
fWrads  as  to  the  duration  of  the  term,  the  tenant  holds  under  the  terms  of  the 
lease  in  other  respects ;  and  therefore,  the  landlord  can  only  put  an  end  to  th« 
tenancy  at  Candlemas. 

This  ejectment  was  on  the  demise  of  T.  BiggO;  guardian  of  H.  and  M. 
Bigge,  infants.  At  the  trial  at  the  last  assizes  at  York^  before  the  Lord 
Chief  Baron,  it  appeared  that,  in  January  1790,  Wilkinson,  as  agent  for 
the  lessor  of  the  plaintiff,  let  the  farm  in  question,  called  Hague's  Farmi 
to  the  defendant  for  seven  years,  by  parol.  The  defendant  was  to  enter 
when  the  former  tenant  quitted,  namely  on  the  land  at  old  Lady-day,  and 
the  house  on  the  25th  of  May  following;  and  he  was  to  quit  at  Candle- 
mas. The  defendant  entered  accordingly,  and  paid  rent.  A  notice  to 
quit  at  Lady-day  last  was  served  on  the  22d  of  September,  1792.  It  was 
also  proved  that  both  the  daughters  of  the  lessor  of  the  plaintiff  were 
above  fourteen. 

The  defendant's  counsel  objected,  first,  that  the  notice  to  quit  was  in- 
sufficient ;  the  holding  being  from  Candlemas,  and  the  notice  requiring  the 
defendant  to  quit  at  Lady-day :  2ndly,  That  the  lessor  of  the  plaintiff 
claimed  as  guardian  in  socage  to  his  daughters,  who  were  both  above  the 
age  of  fourteen.     And  the  plaintiff  was  non-suited. 

Chatnhre,  on  a  former  day,  obtained  a  rule,  calling  on  the  defendant  to 
show  cause  why  this  nonsuit  should  not  be  set  aside.  As  to  the  first  ob- 
jection, he  said,  this  was  a  holding  from  Lady-day,  and,  that,  therefore, 
the  notice  to  quit  was  ^regular ;  and  as  to  the  second,  he  produced  p  ^.a  -■ 
an  affidavit,  in  which  it  was  stated,  that  one  of  the  daughters  of  I-  -■ 
the  lessor  of  the  plaintiff  was  under  fourteen  years  of  age. 

CockeUy  Serjeant,  and  Walton,  were  now  to  have  shown  cause  against 
the  rule ;  but 

Law,  Oharnbre,  and  Barrow^  were  desired  to  answer  the  first  objection ; 
as  to  which  they  argued,  that  as  that  agreement  for  seven  years  was  void  by 
the  Statute  of  Frauds,  it  being  by  parol,  the  defendant  must  be  considered 
as  tenant  from  year  to  year,  that  year  commencing  at  Lady-day  when  he 
entered;  and  that  consequently  the  notice  to  quit  at  Lady-day,  served 
more  than  half  a  year  before,  was  regular. 

Lord  Kenyon,  Ch.  J.  Though  the  agreement  be  void  by  the  Statute 
of  Frauds  as  to  the  duration  of  the  lease,  it  must  regulate  the  terms 
on  which  the  tenancy  subsists  in  other  respects,  as  to  the  rent,  the 
time  of  the  year  when  the  tenant  is  to  quit,  &c.     So  where  a  tenant 
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holds  oyer  after  the  expiration  of  his  term,  without  having  entered 
into  any  new  contract,  he  holds  upon  the  former  terms.  Now,  in  this 
case,  it  was  agreed  that  the  defendant  should  quit  at  Candlemas ;  and 
though  the  agreement  is  void  as  to  the  number  of  years  for  which  the 
defendant  was  to  hold,  if  the  lessor  chose  to  determine  the  tenancy  before 
the  expiration  of  the  seven  years,  he  can  only  put  an  end  to  it  at  Candle- 
mas. Rule  discharged. 

See  Richardson  v.  Gifford,  1  Ad.  &  Ell.  52;  Beale  v.  Sanders,  8  Bingh. 
N.  C.  850. 


[If  a  party  occupy  and  pay  rent  under  an  agreement  for  a  term,  then,  although 
such  agreement  may  not  operate  to  create  the  proposed  term,  either  in  conse- 
quence of  its  not  amounting  to  a  lease,  as  in  Richardson  y.  Gifford,  or  not  being 
a  good  execution  of  a  power,  as  in  Beale  y.  Sanders,  yet  the  party  so  occupying 
is  considered  as  holding  upon  all  the  terms  of  the  agreement  applicable  to  a  ten- 
ancy from  year  to  year,  such  as  the  obligation  to  repair,  and  the  like.  See  Rich- 
ardson y.  Gifford,  and  Beale  y.  Sanders.  So  in  Doe  d.  Thompson  y.  Amey,  12 
A.  &  E.  476,  where  a  party  entered,  and  paid  rent  under  an  agreement  for  a 
future  lease  for  years,  which  was  to .  contain  a  covenant  not  to  take  successive 
crops  of  com,  with  a  condition  of  re-entry  for  breach  of  covenants,  it  was  held, 
that  ejectment  might  be  brought  upon  successive  crops  of  com  being  taken  by 
the  tenant;  see  also  Doe  d.  Oldershaw  v.  Breach,  6  Esp.  106.  In  Pistor  v.  Gator, 
9  M.  &  W.  315,  a  tenant  entered  copyhold  under  an  agreement  for  a  lease,  <u 
goon  (u  the  lorcPs  license  could  be  obtainedj  in  which  he  was  to  covenant  to  repair. 
No  license  ever  was  obtained,  or  lease  made,  yet  held  that  he  was  bound  to  repair. 
This  seems  a  strong  case.  There  is  this  peculiarity,  however,  in  the  tenancy  cre- 
ated by  payment  of  rent  after  entry  under  an  agreement  for  a  lease,  that  although 
it  is  considered  a  tenancy  from  year  to  year  during  the  continuance  of  the  term 
proposed  to  be  granted  by  the  lease,  and  can  only  be  put  an  end  to  by  the  land- 
lord after  the  usual  notice.  Chapman  v.  Towner,  6  M.  &  W.  100 ;  yet  it  is  deter- 
mined at  the  expiration  of  that  term,  without  any  notice  to  quit.  Doe  d.  Tilt  v. 
Stratton,  4  Bingh.  446 ;  and  see  Berrey  v.  Lindley,  3  M.  &  Gr.  511. 

The  liability  of  a  party  holding  over  after  the  expiration  of  a  tenancy  by  agree- 
ment, is  rather  a  matter  of  evidence  than  of  law ;  and  although  Lord  Eenyon  in 
the  principal  case,  and  Lord  Ellenborough,  in  Digby  v.  Atkinson,  4  Camp.  178, 
seem  to  lay  down  the  rule  as  one  of  law,  yet  in  aU  the  more  recent  cases  upon 
the  subject,  the  existence  of  any  tenancy  in  the  party  holding  over,  (beyond  a 
tenancy  at  sufferance,  which  exists,  by  law,  in  every  case  where  a  person  holds 
over  by  wrong  after  the  determination  of  a  rightful  estate,  but  which  imports  no 
privity  between  the  landlord  and  tenant,  Co.  Litt.  576,  2705,  271a,)  as  well  as  the 
terms  upon  which  such  tenancy  exists,  have  been  considered  as  questions  for  the 
jury:  the  construction  of  any  written  agreement,  and  the  applicability  of  its  terms 
to  a  tenancy  from  year  to  year,  being  for  the  decision  of  the  court.  See  the 
remarks  of  Lord  Denman,  C.  J.,  and  Littledale,  J.,  in  Johnson  v.  The  Church- 
wardens of  St.  Peter,  Hereford,  4  A.  &  E.  525 :  see  also  Jones  v.  Shears,  4  A.  & 
E.  832 ;  Algar  v.  Watson,  Car.  &  Marsh,  494 ;  and  The  Mayor  of  Thetford  v. 
Tyler,  8  Q.  B.  95,  in  which  case  Mr.  Justice  Wightman  says,  ''When  a  party  is 
.allowed  to  hold  over  after  the  expiration  of  a  tenancy  by  agreement,  the  terms  on 
which  he  continues  to  occupy  are  matter  of  evidence  rather  than  of  law."  The 
law,  it  is  apprehended,  does  not  infer  any  particular  contract  from  the  mere  fact 
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of  entry  under  an  agreement  for  a  fntnre  *lease,  or  a  holding  over  Ckfterr^YS/*! 
the  expiration  of  a  past  agreement,  per  Lord  Abinger,  G.  B.,  Waring  y. 
King,  8  M.  &  W.  575.  See  also  Jenner  y.  Glegg,  1  M.  &  R.  217 ;  Jones  y.  Shears, 
4  A.  &  E.  832 ;  Chapman  y.  Towner,  6  M.  &  W.  104,  per  Parke,  B.;  Riselej  y 
Ryle,  11  M.  A  W.  16  J  and  The  Mayor  of  Thetford  y.  Tyler,  8  Q.  B.  96.  But  where 
the  party  so  occupying  pays  rent  according  to  the  terms  of  the  agreement,  either 
past  or  future,  and  thereby  becomes  tenant  from  year  to  year,  the  inference  is 
irresistible,  in  the  absence  of  anything  to  show  a  di£Perent  understanding,  that 
the  parties  intend  the  occupation  to  continue  upon  such  of  the  terms  of  the  agree- 
ment as  are  applicable  to  such  a  tenancy  j  and  this  is  probably  all  that  was  in- 
tended by  Lord  Eenyon  in  the  principal  case,  and  by  Lord  Ellenboroughin  Digby 
Y.  Atkinson.    See  the  note  to  the  next  case.] 


♦CLAYTON  V.  BLAKEY.        [*74] 

MIOH 39  GEO.  8. 

[beforted  8  t.  b.  3.] 

Though  by  the  Statute  of  Frauds  it  is  enacted  that  all  leases  by  parol,  for  more 
than  three  years,  shall  have  the  effect  of  estates  at  will  only,  such  lease  may 
made  to  enure  as  a  tenancy  from  year  to  year. 

This  was  an  action  against  a  tenant  for  double  rent,  for  holding  over 
after  the  expiration  of  his  term,  and  a  regular  notice  to  quit.  The  first 
eoant  of  the  declaration  stated  a  holding  under  a  certain  term,  determina- 
ble on  the  12th  of  May  then  past ;  and  other  counts  stated  a  holding  from 
year  to  year,  determinable  at  the  same  period.  It  appeared  in  evidence, 
that  the  defendant  had  held  the  premises  for  two  or  three  years,  under  a 
parol  demise  for  twenty-one  years  from  the  day  mentioned,  to  which  the 
notice  to  quit  referred;  and  the  Statute  of  Frauds  directing  that  any  lease 
for  more  than  three  years,  not  reduced  into  writing,  shall  operate  only  as 
a  tenancy  at  will,  it  was  contended,  at  the  trial,  at  the  last  assizes  for 
Northumberland,  that  the  holding  should  have  been  stated  according  to 
the  legal  operation  of  it,  as  a  tenancy  at  will ;  and  as  there  was  no  count 
adapted  to  that  statement,  that  the  plaintiff  ought  to  be  nonsuited.  Rooke, 
J.,  however,  considering  that  it  amounted  to  a  tenancy  from  year  to  year^ 
overruled  the  objection,  and  the  plaintiff  obtained  a  verdict. 

Wood  now  moved  to  set  aside  the  verdict,  on  the  ground  of  a  misdireo- 
tion,  relying  upon  the  positive  words  of  the  statute. 

Lord  Kenyouj  C.  J.  The  direction  was  right,  for  such  a  holding  now 
operates  as  a  tenancy  from  year  to  year.  *The  meaning  of  the  ^  ^-^  ^ 
statute  was,  that  such  an  agreement  should  not  operate  as  a  term ;  ^  -■ 
but  what  was  then  considered  as  a  tenancy  at  will  has  since  been  properly 
eonstmed  to  enure  as  a  tenancy  from  year  to  year. 

Per  Curiam.  Rule  refused. 


\^Q  SIOTH'S  LEADINO  CASIS. 

These  two  caseSi  althongli  loudly  impugned  bj  Mr.  Watkins,  in  bis  able  littie 
treatise  on  Gonyeyancing,  hare  ever  since  been  invalidated  by  judicial  decision. 
Nor  does  either  of  them  seem  inconsistent  with  the  Statute  of  Frauds.  That 
statute  enactSi  in  sec.  1, ''  That  all  leases,  estates,  interests  of  freehold,  or  terms 
of  years,  or  any  uncertain  interest  of,  in,  to,  or  out  of,  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  or  created  by  livery  and  seisin  onljc,  or 
by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so  making  and  creating 
the  same,  or  their  ag  nts  thereunto  lawfully  authorised  by  writing,  shall  have  the 
force  and  effect  of  leases  or  estates  at  will  only,  and  shall  not  either  in  law  or 
equity  be  deemed  or  taken  to  have  any  other  or  greater  force  or  effect,  any  con- 
sideration for  making  such  parol  leases  to  the  contrary  notwithstanding." 

Sec.  2.  ''  Except,  nevertheless,  all  leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof,  whereupon  the  rent  reserved  to  the  landlord  during  such 
term  shall  amount  to  two-third  parts  at  least  of  the  value  of  the  thing  demised." 

Now  it  is  clear,  that  the  words  of  these  sections  are  satisfied  by  holding,  that 
a  parol  demise  for  more  than  three  years,  creates,  in  tht  first  instance,  an  estate 
at  will,  strictly  so  called,  which  estate  at  will,  when  once  created,  may,  like  any 
other  estate  at  will,  be  changed  into  a  tenancy  from  year  to  year,  by  payment  of 
rent,  or  other  circumstances  indicative  of  an  intention  to  create  such  yearly  ten- 
ancy :  and  this  perhaps  is  all  which  was  decided  by  the  two  cases  in  the  text,  for, 
in  Doe  v.  Bell,  we  are  expressly  told,  that  the  defendant  Tiad  paid  rent :  and 
though,  in  Clayton  v.  Blakey,  there  is  no  es^ess  mention  of  rent  having  been 
paid,  yet,  as  the  tenant  had  been  in  possession  for  three  years,  and  that,  under  a 
rent,  (for  the  action  was  for  double  rent,)  it  is  more  than  probable  that  some  pay- 
ment of  rent  had  taken  place  during  that  period.  Indeed,  to  deny  to  such  a  pay- 
ment the  effect  of  creating  a  tenancy  from  year  to  year,  in  cases  where  the  letting 
was  by  parol  for  more  than  three  years,  would  be  to  contravene,  rather  than  obey, 
the  enactment  of  the  Statute  of  Frauds,  since  that  act  evidently  means  that  such 
a  parol  lease  shall  enure  in  every  respect  as  a  lease  at  will.  Now  one  of  the  in- 
cidents of  a  lease  at  will  is  its  convertibility,  by  payment  of  rent,  into  a  tenancy 
from  year  to  year.  See  Doe  v.  Weller,  7  T.  R.  478 ;  Roe  v.  Bees,  2  Bl.  1171 ;  and 
see  7  Bingh.  468,  ubi,  per  Tindal,  G.  J., ''  If  a  party  enters  and  pays,  or  promises 
to  pay,  a  rent  certain,  or  settles  it  in  account,  (see  Ck)x  v.  Bent,  5  Bingh.  185,)  a 
new  agreement  may  be  presumed,  under  which  the  landlord  may  have  a  right  to 
distrain."  But  the  decisions  (it  is  believed)  have  not  gone  so  far  as  to  establish, 
that  a  parol  lease  for  more  than  three  years  at  a  fixed  rent  will,  without  any  other 
circumstance,  create  an  interest  from  year  to  year,  so  as  to  give  the  tenant  a  right 
to  enter  indefeasible  except  by  six  months'  notice,  ending  with  the  expiration  of 
the  year.  Such  a  construction  would,  perhaps,  be  incompatible  with  the  strict 
letter  of  the  Statute  of  Frauds ;  nor  (it  is  believed)  has  it  ever  been  held,  that  a 
parol  demise  for  more  than  three  years,  at  a  fixed  rent,  even  when  coupled  with 
the  lessee's  entry  under  it,  will,  before  payment  or  acknowledgment  in  account  of 
any  part  of  the  rent  reserved,  have  the  effect  of  rendering  him  tenant  from  year 
to  year.  Indeed  the  contrary  appears  involved  in  the  late  case  of  Doidge  v.  Bow- 
ers, 2  Mee.  &  Welsh.  365,  where  three  persons  entered  under  a  lease  for  seven 
ri^Pfci  yea  s,  not  signed  by  the  lessor,  and,  therefore,  inoperative  '**^under  the  Sta- 
^  tute  of  Frauds :  payments  of  rent  were  made ;  but  not  being  shown  to 

have  been  with  the  assent  of  one  of  the  three,  it  was  held,  that,  as  against  her, 
there  was  no  evidence  of  a  tenancy  from  year  to  year,  she  not  having  resided  a 
year  on  the  premises ;  Parke,  B.,  saying,  "  Under  the  original  contract  no  demise 
could  he  createdf  but  a  mere  tenancy  at  toilL  Then,  in  order  to  constitute  a  new 
tenancy,  it  must  be  shown,  that  all  the  three  parties  agreed  to  vary  it  by  a  new 
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contract  for  a  tenancy  from  year  to  year."  See  Denn  r.  Feamside,  1  Wils.  176 ; 
Goodtitle  ▼.  Herbert,  4  T.  B.  680. 

Tenancies  from  year  to  year  seem  to  have  owed  their  origin  to  the  prevalence 
of  a  strong  and  very  natnral  feeling  of  the  justice  and  good  policy  of  allowing  a 
tenant  who  has  sowed,  to  reap.  This  feeling  manifested  itself  daring  the  earliest 
ages  of  onr  law  in  the  doctrine  of  emblements,  which  entitled  a  tenant  at  will  to 
the  crops  he  had  sowed,  and  gave  him  free  ingress  and  egress  to  reap  and  carry 
them,  siter  the  determination  of  his  tenancy  by  the  landlord.  (See  Litt  sec.  68. 
and  the  Commeniarif.)  Now  the  land  coold  have  been  bat  of  very  little  value  to 
the  Undlord  while  covered  with  crops  belonging  to  his  late  tenant,  and  subject  to 
BQch  a  right  of  entry ;  and  to  give  those  crops  and  that  right  of  entry  to  a  tenant 
at  will  was  in  effect  to  say  that  his  enjoyment  of  the  land  should  not  be  put  an 
end  to  by  the  determination  of  the  landlord's  will  respecting  his  estate  in  it.  But 
people  were  apt  to  confound  the  distinction  between  the  right  to  the  enjoyment 
and  the  right  to  the  estate ;  and  seeing  that  the  landlord  could  not  arbitrarily  put 
an  end  to  the  former,  they  concluded  that  he  was  similarly  restrained  as  to  the 
latter.  **  So  long  ago,''  says  Lord  Eenyon,  in  Doe  d.  Martin  v.  Watts,  7  T.  B.  86, 
^'as  the  time  of  tiie  year-books,  it  was  held  that  a  general  occupation  was  an  occu- 
pation Jrom  year  to  year,  and  that  the  tenant  could  not  be  turned  out  of  posses- 
sion without  a  reasonable  notice  to  quU."  The  passage  in  the  year-books  referred 
to  by  his  lordship,  is  13  Hen.  8, 16  b,  ubi,  per  Wilby,  "Si  le  lessor  ne  done  a  luy 
gamir  decant  le  demy  an  il  justifiera  in  outer  an  ei  issint  de  an  in  an"  And  it 
was  better  for  the  lessor  himself  to  establish  this  custom,  since  a  late  tenant  at 
will  entitled  to  emblements  would  have  had  the  whole  profits  of  the  land,  from 
the  determination  of  the  will  till  the  harvesting  of  the  crops,  without  paying  any 
rent  for  it  *,  whereas  the  tenant  from  year  to  year  pays  rent  until  the  day  on  which 
he  quits  tbe  premises.  It  is  now  weU  settled,  that  the  retuonable  notice  to  guii  to 
which  the  tenant  is  entitled,  is  half-a-year's  notice,  ending  with  the  period  at  which 
his  tenancy  commenced.    Doe  v.  Porter,  3  T.  B.  13. 

There  is  no  doubt,  however,  that  a  tenancy  at  wUlf  strictly  speaking,  may  still 
be  created ;  Ball  v.  Cullimore,  6  Tyrwh.  753.  It  may  be  so  by  express  words, 
Richardson  v.  Langridge,  4  Taunt  128 ;  Gudlip  v.  Bundle,  4  Mod.  9 ;  B.  v.  Fil- 
longley,  Gald.  669.  [Doe  d.  Basto  v.  Cox,  12  Q.  B.  122.]  A  person  who  holds 
rent  finee  by  the  permission  of  the  owner  is  a  tenant  at  will.  IL  v.  Collett,  Buss. 
&  By.  C.  G.  498 ;  ex  gr.f  a  minister  placed  in  possession  by  trustees  for  the  con- 
gregation. Doe  V.  Jones,  10  B.  &  C.  718;  vide  tamen  Wilkinson  v.  Malin,  2 
Tyrwh.  544.  So  a  person  entering  under  an  agreement  to  purchase,  or  for  a 
lease,  and  who  has  not  paid  rent.  See  Begnart  v.  Porter,  7  Bingh.  461 ;  Doe  v. 
Miller,  5  C.  &  P.  695-,  [Biseley  v.  Byle,  11  M.  &  W.  16] ;  although  he  has  paid 
interest,  Doe  d.  Tomes  v.  Chamberlaine,  5  M.  &  W.  14.  See  Howard  v.  Shaw,  8 
IL  ft  W.  119.  On  payment  of  rent,  however,  he  becomes  tenant  from  year  to 
jrear.  Mann  v.  Lovejoy,  B.  &  M.  366.  See  Saunders  v.  Musgrove,  6  B.  &  C.  624; 
Chapman  v.  Towner,  6  M.  &  W.  100.  [Provided  that  he  pays  it  toUh  reference  to 
a  yearly  tenancy;  for,  as  Baron  Parke  observes,  in  Braithwaite  v.  Hitchcock,  10 
IL  &  W.  497,  "  although  the  law  is  clearly  settled  that  where  there  has  been  an 
agreement  for  a  lease,  and  an  occupation  without  payment  of  *rent,  the  r«7g^i 
occupier  is  a  mere  tenant  at  will,  yet  it  has  been  held,  that  if  he  subse-  ^ 

qnenlly  pays  rent  under  that  agreement  he  thereby  becomes  tenant  from  year  to 
year.  Payment  of  rent,  indeed,  must  be  understood  to  mean  payment  with  refer' 
enee  to  a  yearly  holding:  for  in  Bichardson  v.  Langridge,  a  party  who  had  paid 
rent  under  an  agreement  of  this  description,  but  had  not  paid  it  with  reference  to 
a  year,  or  any  aliquot  part  of  a  year,  was  held,  nevertheless,  to  be  a  tenant  at  will 
only."    See  also  the  judgment  of  the  same  learned  judge  in  Doe  d.  Hall  v.  Wood, 
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14  M.  &  W.  687 ;  and  the  reason  is,  becanse  the  pajment  of  rent  by  the  occu- 
pier, with  reference  to  a  yearly  holding,  and  the  receipt  of  it  by  the  landlord,  is 
eyidence  of  the  intention  of  tiie  parties  that  a  yearly  tenancy  shonld  be  created. 
It  is,  howeyer,  only  evidence ;  and  although  in  the  absence  of  other  circumstances, 
showing  a  contraiy  intention,  it  would  be  deemed  conclusiye,  yet  where  it  appears 
the  parties  do  not  intend  it  to  have  that  effect,  the  tenancy  at  will  remains  unaf- 
fected by  it ;  thus  in  the  case  of  Doe  d.  Basto  y.  Cox,  11  Q.  B.  122,  where  eject- 
ment was  brought  by  B.  £.  k  M.,  mortgagees,  against  the  defendant,  mortgagor, 
the  mortgage  deed  contained  the  following  clause,  ''And  the  said  W.  Cox  hereby 
agrees  to  become  tenent  to  the  said  B.  £.  &  M.  henceforth  during  their  will  and 
pleasure,  at  and  after  the  rate  of  £25  6«.  per  year,  payable  quarterly,  on  the  18ta 
of  September,  18th  of  December,  18th  of  March,  and  18th  of  June :''  the  defend- 
ant having  made  default  in  payment  of  the  instalments  of  the  mortage  money 
and  rent,  the  lessors  distrained  for  four  quarters'  rent ;  afterwards,  they  gave  a 
week's  notice  to  quit  and  brought  ejectment.    It  was  contended  on  behalf  of  the 
defendant  that  he  was,  under  the  circumstances,  tenant  from  year  to  year,  and 
that  a  six  months'  notice  was  requisite ;  the  learned  judge  (Mr.  Justice  Coltman) 
however  decided,  that  the  defendant  continued  tenant  at  will,  and  that  the  notice 
wns  sufficient.    The  Court  of  Queen's  Bench  was  clearly  of  opinion  that  he  was 
right,  and  refused  a  rule  for  a  new  triaL]    It  has  already  been  shown  in  the  notes 
to  Eeech  v.  Hall,  that  there  are  certain  cases  in  which  a  mortgagor  in  possession 
becomes  tenant  at  will  to  the  mortgagee.     [A  vendor  who  remains  in  possession 
after  having  conveyed,  is  not  tenant  at  will  to  the  vendee,  Tew  v.  Jones,  13  M.  & 
W.  13,  because  he  is  not  in  possession  necessarily  by  the  consent  of  the  vendee ; 
but  it  may  perhaps  be  laid  down,  that  wherever  a  person  is  in  possession  of  land, 
in  which  he  has  no  freehold  estate,  nor  tenancy  for  any  certain  term,  and  which 
he  nevertheless  holds  by  the  consent  of  the  true  owner,  that  person  is  tenant  at 
will,  and  as  such  is  liable  to  pay  for  his  occupation,  if  beneficial,  *Ibbs  v. 
t  '^^J  Richardson,  9  A.  &  E.  849 ;  Howard  v.  Shaw,  8  M.  &  W.  119 ;  unless  there 
be  a  stipulation  that  he  shall  occupy  rent  free.    See  per  Alderson,  B.,  in  Howard 
V.  Shaw,  and  Winterbottom  v.  Ingham,  7  Q.  B.  611,  in  whfch  case  it  was  held 
that  a  party  remaining  in  possession  under  a  contract  for  purchase  which  ulti- 
mately fails  for  want  of  title,  is  not  liable  to  pay  for  such  occupation,  though  it  be 
found  to  be  beneficial,  up  to  the  time  of  the  determination  of  Uie  contract;— eecos 
if  he  remain  after  such  determination,  Howard  v.  Shaw.] 

On  account  of  the  peculiar  origin  of  a  tenancy  firom  year  to  year,  and  its  being 
still  in  contemplation  of  law  a  tenancy  at  wiUf  it  seems  to  have  been  thought  by 
three  judges,  in  Doe  v.  Wells,  10  A.  &  E.  427,  that  it  would  be  possible  to  put  an 
end  to  it  by  the  parol  consent  of  both  parties,  such  parol  consent  not  operating 
as  a  disclaimer,  which  cannot  be  by  mere  words,  nor  as  a  surrender 'w]nch.  would 
be  opposed  to  the  Statute  of  Frauds,  but  as  a  determinoHon  of  the  toill  of  both 
parties.     [But  until  determined,  the  tenancy  from  year  to  year  is  a  term  which 
will  pass  to  the  personal  representative.  Doe  d.  Hull  v.  Wood,  14  M.  &  W.  682. 
So  tenant  from  year  to  year,  demising  from  year  to  year,  or  for  a  term  of  years, 
has  a  reversion  which  enables  him  to  distrain,  Curtis  v.  Wheeler,  Moo.  &  M.  493, 
and  see  Oxley  v.  James,  13  M.  &  W.  209,  where  tenant  from  year  to  year  having 
demised  for  thirty-four  years  to  the  plaintiff,  who  sub-let  for  eighteen  years  and  a 
quarter  to  the  defendant,  against  whom  he  declared  in  covenant  for  non-repair, 
pursuant  to  the  terms  of  the  sub-lease.    It  was  held  that  the  plaintiff,  if  he  could 
not  in  pleading  describe  his  interest  as  an  absolute  term  for  thirty-four  years, 
(which  however  semble  he  could  after  its  expiration)  might  clearly  allege  it  to  be 
a  tenancy  for  thirty-four  years  "  provided  the  tenancy  from  year  to  year  should  so 
long  continue."] 


OLATTON  T.  BLAEET.  283 

Whsbx  one  put  of  a  coniraot  is  invalidated  by  the  statute  of  fraudsi 
or  bj  any  other  express  enaotment,  the  whole  is  rendered  invalid.  Vol  1, 
page  378.  Bat  the  seotion  of  that  statute,  now  under  oonsideration, 
merely  declares,  that  the  contract  of  lease  shall  have  no  greater  effect, 
than  that  of  creating  a  tenancy  at  will.  Of  course,  as  the  end  of  the 
contract  is  modified,  not  destroyed,  it  is  entirely  consistent  with  principle, 
that  the  terms  under  which  the  tenancy  shall  subsist,  should  be,  as  far  as 
poasible,  those  agreed  on  by  the  parties.  This  view  of  the  law  seems  to 
have  been  generally  adopted  in  the  United  States.  Schuyler  v.  Leggett, 
2  Cowen,  660;  The  People  v.  Biokhert,  8  Cowen,227;  Edwards  v.  dem- 
ons, 24  Wendell,  480 ;  HoUis  v.  Pool,  8  Metcalf,  850 ;  Creech  v.  Crockett, 
5  Gushing,  133 ;  Lockwood  v.  Lockwood,  22  Conn.  425.  Thus,  in  Schuy- 
ler V.  Leggett,  where  a  party  entered  and  took  possession,  under  a  parol 
demise,  for  a  term  greater  than  three  years,  it  was  held  that  a  tenancy  was 
created,  governed  by  the  terms  of  the  demise,  in  all  respects,  save  as  to 
duration,  and  the  same  point  was  decided  in  Creech  v.  Crockett* 

By  the  terms  of  the  statute,  a  parol  lease  for  a  longer  term  than  three 
yearB,  or  a  written  lease,  by  an  agent  acting  under  a  parol  authority,  can- 
not operate  in  itself  as  any  thing  more  than  a  lease  at  will ;  Porter  v. 
€brdon,  5  Terger,  100.  But  the  tenure  thus  created,  may,  like  all  other 
tenancies  at  will,  be  expanded  by  circumstances  into  a  tenancy  from  year 
to  year,  subject  to  the  provisions  of  the  original  lease.  Thus,  it  was  held 
in  McDowell  v.  Simpson,  8  Watts,  135,  that  where  an  agent  acting  under 
a  parol  authority,  demised  land,  in  writing,  for  seven  years,  the  demise 
took  effect  as  a  mere  lease  at  will,  which  on  the  entrance  of  the  tenant| 
and  the  payment  and  acceptance  of  a  yearly  rent,  subsequently  grew  into 
a  lease  from  year  to  year,  although  it  could  not  have  any  further  or  greater 
operation.  The  law  was  held  the  same  way  in  The  People  v.  Bickhert,  8 
Cowen,  227;  Drake  v.  Newton,  3  New  Jersey,  111,  and  Lockwood  v.  Lock- 
wood,  22  Conn.  425. 

The  statute  of  frauds,  as  re-enacted  in  Massachusetts,  restricts  all  leases 
by  parol,  to  mere  leases  at  will,  without  excepting  those  for  a  term  not 
exceeding  three  years.  This  change  in  the  law,  has  led  the  courts  to 
decide,  not  only  that  a  parol  demise  for  a  term  certain,  creates  a  mere  ten- 
ancy at  will,  but  as  it  would  seem,  that  the  tenancy  thus  created  cannot 
be  enlarged  into  a  lease  from  year  to  year,  by  the  entry  of  the  tenant  and 
the  payment  of  rent;  Ellis  v.  Paige,  1  Pickering,  45;  Hollis  v.  Pool,  3 
Metcalf,  551 ;  Kelly  v.  Waite,  12  id.  300. 

The  same  point  has  been  decided  under  the  Revised  Statutes  of  Maine, 
which  are  similar  in  this  respect  to  those  of  Massachusetts;  Davis  v. 
Thompson,  18  Maine,  214 ;  and  a  similar  decision  was  made  by  the  Su- 
preme Court  of  New  Hampshire  in  Whitney  v.  Sabott,  2  Foster,  10.  The 
reasoning  on  which  these  cases  proceed,  is  conclusive  against  the  creation 
of  any  greater  interest  in  land,  than  at  will,  by  parol,  but  not  equally  so, 
if  intended  to  negative  the  conversion  of  such  a  tenancy  into  a  tenancy 
from  year  to  year,  by  the  entry  of  the  tenant  and  the  acceptance  of  rent 
by  the  landlord.  The  invalidity  of  the  contract  under  which  a  tenant 
enters,  instead  of  interfering  with  the  growth  of  the  latter  form  of  ten- 
ancy, only  tends  to  produce  it,  by  removing  the  barrier  of  positive  agree- 
ment^ and  leaving  the  law  to  put  its  own  construction  on  the  acts  of  the 
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parties ;  Hanchett  v.  Whitney,  2  Aiken,  240.  Thus,  it  was  held  by  the 
Supreme  Court  of  Pennsylvania,  in  McDowell  v.  Simpson,  that  even  if 
the  agent  by  whom  the  land  was  leased,  had  exceeded  his  authority,  the 
payment  of  rent  by  the  tenant,  and  its  acceptance  by  the  landlord,  would, 
notwithstanding,  give  rise  to  an  estate  from  year  to  year.  And  it  has  been 
decided,  in  New  York,  that  although  leases  for  a  longer  time  than  one 
year,  are  void,  under  the  revised  statutes  of  that  State,  and  cannot,  there- 
fore, be  appealed  to  as  evidence  of  the  terms  of  any  subsequent  tenancy, 
this  will  not  prevent  an  entry  under  such  a  lease,  followed  by  the  payment 
and  acceptance  of  rent,  from  having  the  effect  which  the  law  attributes  to 
them  in  other  cases;  Prindle  v.  Anderson,  19  Wend.  391.  This  view  of 
the  law  is  sustained  by  the  recent  case  of  Barlow  v.  Wainwright,  22  Yer* 
mont,  88,  where  the  Supreme  Court  of  Vermont  dissented  from  the  view 
taken  in  Ellis  v.  Paige,  and  adhered  to  the  doctrine  held  in  England. 
<<We  think,"  said  Bennett,  J.,  in  delivering  the  opinion  of  the  Court, 
<<that  the  words  of  the  statute  are  satisfied  by  holiing  fhat  the  estate 
created  in  the  present  case,  was  in  the  first  instance  an  estate  at  will,  and 
only  an  estate  at  will,  and  yet  that  it  enured  like  other  estates  at  will,  and 
had  the  incidents  common  to  an  estate  at  will ;  one  of  which  is  its  con- 
vertibility into  a  holding  from  year  to  year,  by  the  payment  of  rent.  To 
go  farther,  and  hold  that  the  estate  created  under  the  statute  as  an  estate 
at  will,  must  ever  remain  such,  would  be  to  go  beyond  the  statute  and 
contravene  its  provisions,  rather  than  obey  them.  The  expression  in  the 
Statute,  <  shall  have  the  force  and  effect  of  estates  at  will  only,*  evidently 
implies  that  they  should,  in  every  respect,  enure  as  leases  at  will." 

The  third  section  of  the  Statute  of  Frauds,  expressly  provides  against 
the  surrender  of  terms  of  years,  without  writing,  unless  by  operation  of 
law.  A  term  cannot,  therefore,  be  surrendered  by  cancelling  the  lease, 
by  delivering  possession  to  the  landlord;  Rowen  v.  Lyle,  11  Wend.  621; 
Sohieffelin  v.  Carpenter,  15  id.  400 ;  Hasseltine  v.  Seavey,  16  Maine,  212 ; 
or  by  any  other  act  in  pais,  which  falls  short  of  the  creation  of  a  new  and 
inconsistent  estate,  and  does  not  take  effect  as  a  legal  or  equitable  estop- 
pel. Post,  note  in  Duchess  of  Kingston's  case.  It  was,  notwithstanding, 
held,  in  M<Kinney  v.  Reader,  7  Watts,  123,  that  as  the  first  section  of 
the  statute,  which  prohibits  the  creation  of  terms  by  parol,  contains  an 
express  exception  of  those  for  less  than  three  years,  a  similar  exception 
is  necessarily  implied  with  respect  to  the  third  section. 

H. 
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TRINITY,  87  GEO.  8. 

[reported,  7  t.  r.  359.] 

If  a  factor  sells  goods  as  his  owa,  aad  the  buyer  knows  nothing  of  any  principal, 
the  bajer  may  set-off  any  demand  he  may  ha^e  on  the  factor  against  the  demand 
for  the  goods  made  by  the  principal. 

Os  the  trial  of  this  action,  which  was  assampsit  for  goods  sold  and 
deliyered  to  the  amount  of  142/.  Is,  9d.,  before  Lord  Kenyon  at  the 
Guildhall  Sittings,  the  case  appeared  to  be  this :  The  plaintiff,  a  clothier 
at  Frome,  employed  Messrs.  Rich  and  Heapj  in  London,  Blackwell-hall 
factors,  as  his  factors  under  a  commission  del  credere,  who,  besides  acting 
aa  factors,  bought  and  sold  great  quantities  of  woollen  cloths  on  their  own 
account,  all  their  business  being  carried  on  at  one  warehouse.  The  factors 
sold  at  twelve  months'  credit,  and  were  allowed  two  and  a  half  per  cent 
On  the  30th  of  September,  1795,  Delvalle,  a  tobacco  broker,  and  who  had 
been  in  habits  of  dealing  with  the  defendants,  bought  several  parcels  of 
tobacco  of  them,  and  gave  them  in  payment  a  bill  of  exchange  for  1198/. 
16<.,  drawn  by  one  Fisher  on  Rich  and  Heapy,  on  the  24th  of  September, 
1795,  payable  two  months  after  date  to  J.  Stafford,  who  indorsed  to  Del- 
valle, who  indorsed  it  over  to  the  defendants,  it  having  been  previously 
accepted  by  Rich  and  Heapy.  On  the  12th  of  October,  1795,  the  defend- 
ants bought  a  quantity  of  wollen  cloths  for  exportation  of  Rich  and  Heapy, 
amounting  to  1287/.  18«.  8c/.  at  twelve  months'  credit ;  the  goods  were 
taken  out  of  one  general  mass  in  Rich  and  Heapy's  warehouse ;  Rich  and 
Heapy  made  out  a  bill  of  parcels  for  the  whole  in  their  own  names,  and 
the  'defendants  did  not  know  that  any  part  of  the  goods  belonged  p  ^-^  ^ 
to  the  plaintiff.  Early  in  November,  1795,  Rich  and  Heapy  became  ^  -I 
bankrupts ;  and  afterwards,  on  the  20th  of  the  same  month,  the  plaintiff 
gave  the  defendants  notice  not  to  pay  Rich  and  Heapy  for  certain  cloths 
apecified,  part  of  the  above,  amounting  to  142/.  1«.  9d.,  they  having  been 
his  property,  and  having  been  sold  on  his  account  by  Rich  and  Heapy  on 
commission.  The  question  was.  Whether  the  defendants  were  or  were 
not  entitled  to  set  off  their  demand  against  Rich  and  Heapy  on  the  bill  of 
exchange,  on  the  ground  that  the  defendants  dealt  with  them  as  princi- 
pals ;  Lord  Kenyon  was  of  opinion  that  they  were,  as  well  on  principle  as 
on  the  authority  of  Rabone  v.  Williams  ^(a)  and  a  verdict  was  accordingly 
found  for  the  defendants. 

(a)  Rabone,  jun.  y.  Williams,  Midz.  Sittings  after  Mich.  1785 ;  which  was  thns 
stated: — Action  for  the  value  of  goods  sold  to  the  defendant  by  means  of  the  house 
of  Rabone,  sen.  and  Co.  at  Exeter,  factors  to  the  plaintiff.  The  defendant,  the  Ten- 
dee  of  the  goods,  set  off  a  debt  due  to  him  from  Rabone  and  Go.  the  factors,  upon 
another  account,  alleging  that  the  plaintiff  had  not  appeared  at  all  in  the  transac- 
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A  rale  having  been  obtained^  calling  on  the  defendants  to  show  canee 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  autho- 
rity of  the  case  of  Estoott  v.  Milward,  Co.  Bank.  Laws,  286. 

Oihhs  and  Gihs  were  now  to  have  shown  cause  against  that  rule :  but 

Erskine  and  Walton  were  called  upon  to  support  it.  They  relied  on 
the  cases  of  Scrimshire  v.  Alderton,(2»)  and  Estcott  v.  Milward,  as 
reported  in  Oo.  Bank.  Laws,  to  show  that  under  the  drcumstances  of  this 
case  the  principal  might  resort  to  the  buyer  at  once,  he  having  given  notice 
before  actual  payment  by  the  defendants  to  the  factors. 

But  a  more  accurate  note  of  the  case  of  Estcott  v.  Milward(c)  having 
now  been  obtained  from  Mr.  J.  BuUer;  before  whom  that  cause  was  tried 
and  read : 

r  «7Q  1  '*'^he  (hurt  were  clearly  of  opinion  that  the  directions  given  by 
L  J  the  learned  judge  on  the  trial  of  this  cause  were  right,  and  that 
this  case  was  not  distinguishable  from  that  of  Babone  v.  Williams.  There- 
fore they 

Discharged  the  rule.((^ 


This  decision  too  clearly  results  from  principles  of  natnral  equity  to  need  mnch 
discassion  or  explanation.  It  has  ever  since  been  followed.  See  Coates  v.  Lewis, 

tion,  and  that  credit  had  been  giren  by  Rabone  k  Co.,  the  factors,  and  not  by  the 
plaintiff.  Lord  JUar^fieldj  Ch.  J. — ''Where  a  factor,  dealing  for  a  principal,  but  con- 
cealing that  principal,  delivers  goods  in  his  own  name,  the  person  contracting  with 
him  has  a  right  to  consider  him  to  all  intents  and  purposes  as  the  principal ;  and 
though  the  real  principal  may  appear,  and  bring  an  action  upon  that  contract  against 
the  purchaser  of  the  goods,  yet  that  purchaser  may  set  off  any  claim  he  may  have 
against  the  factor  in  answer  to  the  demand  of  the  principal.  This  has  been  long 
settled."  Upon  this  opinion,  the  rest,  being  a  mere  matter  of  account,  was  referred. 
In  Bayley  v.  Morley,  London  Sittings  after  Mich.  1788,  Lord  Kenyon  recognized  the 
law  of  this  case. 

(b)  2Str.ll82. 

(c)  London  Sittings  after  Mich.  1Y83.  Actions  for  goods  sold.  The  goods  were 
sold  by  Farrar,  a  corn-factor,  who  gave  no  account  of  the  sale  to  the  plaintiff,  nor 
made  any  entry  of  it  in  his  books.  He  was  insolvent  for  some  time  before,  and 
avoided  all  dealing  for  a  month,  had  desired  that  there  might  be  no  buying  in  his 
name,  and  had  not  dealt  with  the  defendant  for  a  year  before,  but  was  then  in  his 
debt.    There  was  a  verdict  for  the  plaintiff  on  the  ground  of  fraud. 

(^)  The  same  point  was  also  ruled  by  Lord  Kenyon  in  Stracey,  Ross,  and  others, 
V.  Deey,  London  Sittings  after  Mich.  1789.  Assumpsit  for  goods  sold;  pleas  non- 
assumpsit  and  a  set-off.  The  plaintiffs  jointly  carried  on  tri^e  as  grocers,  but  Ross 
was  the  only  ostensible  person  engaged  in  the  business,  and  appeared  to  the  world 
as  solely  interested  therein.  By  the  terms  of  the  partnership,  Ross  was  to  be  the 
apparent  trader,  and  the  others  were  to  remain  mere  sleeping  partners.  The  defend- 
ant was  a  policy- broker,  and  being  indebted  for  grocery  (as  he  conceived)  to  Ross, 
he  effected  insurances  and  paid  premiums  on  account  of  Ross  solely,  to  the  amount 
of  his  debt,  under  the  idea  that  one  demand  might  be  set  off  against  the  other. 
Ross's  affairs  being  much  deranged,  payment  of  the  money  dne  from  the  defendant 
was  demanded  by  the  firm,  and  was  refused  by  him  upon  the  ground  of  his  having 
been  deceived  by  the  other  partners  keeping  back  and  holding  out  Ross  as  the  only 
person  concerned  in  the  trade.  Lord  Kenyon,  Gh.  J.,  was  of  opinion,  that  as  the 
defendant  had  a  good  defence  by  way  of  set-off  as  against  Ross,  and  had  been  by 
the  conduct  of  the  plaintiffs  led  to  believe  that  Ross  was  the  only  person  he  con- 
tracted with,  they  could  not  now  pull  off  the  mask  and  claim  payment  of  debts 
supposed  to  be  due  to  Ross  alone,  without  allowing  the  parties  the  same  advantages 
and  equities  in  their  defence  that  they  would  have  had  in  actions  brought  by  Ross. 

Verdict  for  the  defendant. 
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1  Camp.  444 ;  Blackbume  v.  Scho]ea,  2  Camp.  343 ;  Carr  v.  Hinchcliffei  4  B.  & 
C.  651 ;  Taylor  v.  Eymer,  3  B.  &  Ad.  334;  Bastable  v.  Poole,  6  Tyrwh.  Ill;  Pup- 
chell  T.  Salter,  9  DowL  520,  and  1  Q.  B.  197 ;  and  Sims  v.  Bond,  5  B.  &  Ad.  393, 
where  the  mle  is  thns  expressed  by  the  Lord  C.  J.,  delivering  the  judgment  of 
the  Court: — ^''It  is  a  well-established  rale  of  law,  that  where  a  contract,  not  under 
seal,  is  made  with  an  agent  in  his  own  name  for  un  undisclosed  principal,  either 
the  agent,  or  the  principal,  may  sue  upon  it ;  the  defendant,  in  the  latter  case, 
being  entitled  to  be  placed  in  the  same  situation  at  the  time  of  the  disclosure  of 
the  real  principal,  as  if  the  agent  had  been  the  contracting  party."  [See  further 
on  this  sulfject  in  the  notes  to  Paterson  v.  Gandaaegui,  Addison  y.  Gandasequij  and 
Thomson  v.  Davenport,  post.) 

However,  the  latter  part  of  this  rule  only  applies  where  the  party  contracting 
has  not  the  means  of  knowing  that  the  party  with  whom  he  contracts  is  but  an 
agent.    If  he  have  the  means  of  knowing,  and,  though  he  may  not  be  expressly 
told,  still  must  be  supposed  to  have  known,  that  he  was  dealing  not  with  a  prin- 
cipal, but  with  an  agent,  the  reason  of  the  above  rule  ceases,  and  then,  cessante 
ratione,  eessai  lex.    Thus  in  Baring  v.  Corrie,  2  B.  &  A.  137,  Coles  k  Co.,  who 
were  brokers  and  also  merchants,  sold  to  Corrie  and  Co.  in  their  own  names, 
sugars  belonging  to  Baring,  Brothers,  and  Co.,  who  brought  this  action  for  their 
price.     The  true  nature  of  the  contract  was  entered  by  Coles  and  Co.  in  their 
broker's  book,  which  the  defendants  might,  if  they  pleased,  have  seen.    Nor  had 
Coles  and  Co.  the  possession  of  the  sugars,  which  were  lying  in  the  W.  I.  Docks, 
whence,  by  the  usage  of  the  docks,  they  could  not  have  been  taken  without  the 
order  of  the  plaintiffs,  whose  principal  clerk  signed  the  delivery  order.    Under 
these  circumstances,  the  Court  held  that  the  defendants  had  no  right  to  set  off 
against  the  plaintiffs'  demand  for  the  price  of  the  goods,  a  debt  due  to  them  from 
Coles  and  Co.    ''  It  is  to  be  observed,"  said  Bayley,  J., ''  that  the  plaintiffs  did 
not  trust  the  brokers  with  either  the  muniments  of  title,  or  the  possession  of  the 
goods,  as  was  done  in  both  the  cases  of  Babone  v.  ^Williams  and  George  r^Q^-, 
T.  Clagett.    There  is  another  circumstance  by  which  the  defendants  %iight  ^      -> 
easily  have  ascertained  whether  Coles  and  Co.  acted  as  brokers,  or  not.    Accord- 
ing to  the  usual  course  of  dealing,  a  broker  is  bound  to  put  down  in  his  book  an 
account  of  the  sales  made  by  him  in  that  capacity,  so  that  if  the  defendants  had 
asked  to  see  the  book,  they  would  instantly  have  discovered  whether  Coles  and  Co. 
acted  as  brokers,  or  not.    I  therefore  think,  that  the  plaintiffis  did  not  by  their 
conduct  enable  Coles  and  Co.  to  hold  themselves  out  as  the  proprietors  of  these 
goods  so  as  to  impose  on  the  defendants ;  that  the  defendants  were  not  imposed 
on ;  and  even  supposing  that  they  were,  they  must  have  been  guilty  of  gross  negli- 
gence. ...    I  cannot  think  that  the  defendants  believed,  when  they  bought  the 
goods,  that  Coles  and  Co.  sold  them  on  their  account ;  and  if  not,  they  can  have 
no  defence  to  this  action."  See  further,  Maans  v.  Henderson,  1  East,  335 ;  Moore 
T.  Clementson,  2  Camp.  22. 

In  a  late  case  it  was  held  by  the  Court  of  Exchequer,  that  a  purchaser  might 
set  off  payments  made  to  a  factor,  if  he  believed  that  the  factor  had  a  right  to 
sell,  and  did  sell,  to  repay  himself  advances,  Warner  v.  McKay,  1  Mee.  &  W.  595. 
As  to  the  mode  of  pleading  such  a  defence  as  that  set  up  in  George  v.  Clagett, 
see  Purchell  v.  Salter,  9  Dowl.  517,  [and  1  Q..B.  197 ;  Gordon  v.  Ellis,  2  C.  B. 
821.  Similar  in  principle  to  the  decision  in  George  v.  Clagett  is  that  of  Stack- 
wood  Y.  Dunn,  3  Q.  B.  822,  where  it  was  held  that  in  an  action  of  indebitatus 
assumpsit  against  A.,  he  might  plead  that  the  promises  were  made  by  himself  and 
B.  jointly,  and  that  they  have  a  set-off.  So  also  the  case  of  a  partner  allowed  by 
the  firm  to  appear  as  the  sole  owner  of  partnership  property.  See  Gordon  v. 
Ellis,  2  C.  B.  821.] 
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It  baa  been  said  by  a  writer  of  fi^reat  authority  that  the  converse  of  the 
proposition  established  by  the  principal  case  is  also  tme,  and  that  a  debt 
due  by  the  principal,  may  be  set-off  in  all  cases  in  a  snit  brought  on  his 
behalf  by  the  agent;  Story  on  Agency,  sect.  409. 

But  it  was  held  in  he  recent  case  of  Isberg  y.  Bowden,  8  Ezchequeri 
852^  that  the  debt  must  not  only  be  mutual,  but  between  the  parties  to 
the  action,  and  that  the  principal  case  and  those  which  it  is  based 
upon,  rest  solely  on  the  ground,  that  a  principal  who  permits  an  agent  to 
deal  with  the  goods  as  his  own,  must  take  the  contract  as  the  agent  made 
it,  and  is  virtually  estopped  from  alleging  that  the  agent  is  not  a  party  to 
the  action,  and  consequently  do  not  apply  when  the  agent  sues  in  his  own 
name,  and  the  set-off  consists  in  a  debt  due  by  the  principal.  And  it  was 
consequently  decided,  that  a  debt  due  by  the  owner  of  a  vessel,  cannot  be 
set-off  in  a  suit  brought  on  the  charter-party  by  the  master,  for  the  bene- 
fit of  the  owner. 

This  construction  of  the  law  may  perhaps  be  reconciled  with  justice, 
when  the  defendant  is  ignorant  of  the  agency,  at  the  time  of  making 
the  contract,  or  supposes  that  the  agent  is  acting  in  his  own  behalf;  for 
when  this  is  the  case,  he  cannot  have  looked  to  the  debt  due  by  the  prin- 
cipal as  a  means  of  payment,  but  would  seem  to  fall  short  both  of  equity 
and  justice,  when  he  makes  the  purchase  from  the  agent,  in  reliance  upon 
the  balance  of  accounts  between  himself  and  the  principal ;  although  the 
contract  may  be  put  in  such  a  form  as  to  enable  the  agent  to  enforce  it  bj 
a  suit  in  his  own  name.     See  1  American  Leading  Cases,  616,  3rd  ed. 
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HIL.— 31.  G.  3,  B.  R. 

[reported,  4  T.  B.  211.] 

If  a  bankrapt  on  the  eve  of  his  bankruptcy  fraudulently  deliver  (roods  to  one  of  his 
creditors,  the  assignees  may  disaffirm  the  contract,  and  recover  the  value  of  the 
goods  in  trover ;  but  if  they  bring  cusumpnty  they  affirm  the  contract,  and  then 
the  creditor  may  set  off  his  debt. 

Where  the  defendant  lent  his  acceptance  to  the  bankrupts  on  a  bill  which  did  not 
become  due  till  after  the  act  of  bankruptcy,  and  was  then  outstanding  in  the 
hands  of  third  persons,  yet  the  defendant,  having  paid  the  amount  after  the  com- 
mission issued,  and  before  the  action  brought  by  the  assignees,  is  entitled  to  a 
set-off. 

Assumpsit  for  goods  sold  and  deliyered  to  the  defendant  bj  the  bank- 
rupts, before,  and  also  by  the  assignees  since,  the  bankruptcy.  Pleas  non 
assumpsit,  and  a  tender  of  1312.  7s,  Qd.,  which  the  plaintiffs  took  out  of 
court.     There  was  also  a  set-off.    At  the  trial  at  Guildhall  before  Lord 
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Kmyonj  a  verdict  was  foand  for  the  pluntifb^  Bnbjeot  (o  the  opinion  of 
this  ooart  on  the  following  case :— - 

In  August,  1787,  Lewb  and  Potter  sold  goods  to  the  defendant  to  the 
amount  of  42/.,  and  on  the  4th  of  March,  1788,  they  drew  a  bill  on  him 
at  two  months,  for  442/.,  payable  to  their  own  order,  although  at  that 
time  he  was  indebted  to  them  in  42/.  only ;  which  bill  the  defendant  ac- 
cepted. Lewis  and  Potter  made  the  following  entry  in  their  books;  <'4th 
of  March,  1788,  received  from  James  Hodson  on  acceptance,  due  the  7th 
of  May,  442/.  to  bills  and  notes ;  to  provide  400/."  On  26th  April 
several  bills  were  refused  payment  by  Lewis  and  Potter,  some  of  r^an  -% 
which  were  ^presented  by  bankers  on  behalf  of  the  indorsees.  On  ^  ^ 
the  28th  April,  1788,  the  defendant  went  to  the  house  of  Lewis  and  Pot- 
ter, and  bought  goods  to  the  amount  of  581/.  7<.  6^.,  which  were  sent  to 
him  with  a  bill  of  parcels  the  same  day  ]  the  goods  were  sold  to  the  de« 
fendant  at  six  months'  credit.  On  the  29th  of  April,  1788,  Lewis  and 
Potter  committed  acts  of  bankruptcy.  On  the  9th  of  May  the  commission 
issued,  and  they  were  duly  declared  bankrupts,  and  the  plaintiff  chosen 
assignees  of  their  estate  and  effects.  The  bill  for  442/.,  drawn  by  the 
bankrupts,  and  accepted  by  the  defendant,  became  due  the  7th  of  May, 
1788 ;  the  defendant  did  not  pay  it  on  that  day,  but  in  September  follow- 
ing  paid  to  Gibson  and  Johnson,  the  holders  thereof,  200/.  on  account  of 
the  bill )  and  in  October  following,  before  the  six  months'  credit  upon  the 
goods  was  expired,  ho  paid  the  residue  with  interest.  The  jury  thought 
the  bankrupts  gave  an  undue  preference  to  the  defendant  in  the  sale ;  and 
gave  a  verdict  for  the  plaintiffs,  damages  400/. (a)  The  questions  for  the 
opinion  of  the  court  are,  Ist.  Whether  the  plaintiflb  can  support  this 
action  for  the  price  of  the  goods  ?  2dly,  If  they  can  support  this  actioUi 
whether  the  defendant  cannot  set  off  against  it  the  money  pud  by  him  on 
the  above-mentioned  bill  of  442/. 

RusseUy  for  the  plaintiffs,  was  desired  by  the  Court  to  confine  himself 
to  the  second  point,  as  they  entertained  no  doubt  upon  the  first*  As  to 
which  he  contended  that  though  the  sale  were  good  to  charge  the  defend- 
ant in  this  action,  yet  he  was  not  entitled  to  support  his  set-off  under  the 
5  Qeo.  2,  c.  30,  s.  28.(6)  The  words  which  will  be  relied  on  are  mutual 
credit :  but  they  were  by  no  means  intended  to  be  used  in  so  extensive  a 
sense  as  the  one  now  put  on  them  by  the  defendant.  The  giving  of  credit 
merely  ^ving  a  future  day  of  payment  for  a  pre-existing  debt;  and  to  en- 
title a  defendant  to  set  it  off,  it  must  exist  previous  to  the  act  of  bank- 
mptcy.  As,  where  goods  are  sold  to  be  paid  for  at  a  future  day,  the  ven- 
dee becomes  a  debtor  for  the  value  upon  the'  delivery,  though  pay-  p  ^qq  ^ 
ment  *can'^ot  be  exacted  from  him  till  the  day  arrives ;  in  the  ■-        J 

(a)  A  fraadnlent  preference  may  be  by  way  of  tale.  See  Cook  v.  Caldecott,lM.  & 
M.  524;  Ward  t.  Clark,  lb.  499;  Devas  y.  Yenables,  3  Bingh.  N.  G.  300;  Gash  y. 
Yoong,  2  B.  Ae  G.  413. 

(b)  Which  enacts,  that  where  "there  hath  been  mutual  credit  given  by  the  bank- 
rapt  and  any  other  person,  or  mutual  debts  between  the  bankrupt  and  any  other 
person,  at  any  time  before  such  person  became  bankrupt,  the  commissioners,  Ac, 
shall  state  the  account  between  them,  and  one  debt  may  be  set  against  another ; 
and  what  shall  appear  to  be  due  on  either  side,  on  the  balance  of  such  account, 
and  on  setting  such  debts  against  one  another,  and  no  more,  shall  be  claimed  or 
paid  on  either  side  respectively."  The  corresponding  enactment  now  in  force  is  6 
G.  4,  c.  16,  8.  50.    See  the  notes  to  Rose  t.  Hart,  post. 
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mean  time  the  vendor  is  his  creditor  to  that  amount ;  and  in  that  sense 
only  is  the  word  credit  to  be  understood  in  the  act.  This  appears  farther 
from  the  subseqaent  words  of  the  statute,  for  the  commissioners  are 
directed  to  state  the  account  between  the  parties,  and  claim  or  pay  only 
so  much  as  shall  appear  due  on  the  balance  of  such  account.  In  orderj 
therefore,  for  the  party  to  set  off  any  demand,  it  must  be  such  as  may  be 
made  an  item  in  the  account,  and  either  certain  or  reducible  to  a  cer- 
tainty at  the  time  of  the  act  of  bankruptcy  committed.  The  act  itself  says, 
that  the  balance  of  the  account  is  to  be  made  appear,  « on  setting  suck 
debts  against  one  another ;  which  plainly  shows  that  nothing  more  was 
meant  by  the  word  credits  than  such  debts  as  were  applicable  at  a  future 
day.  Then  how  does  the  statute  apply  to  this  case  ?  There  was  no  debt 
existing  between  the  bankrupts  and  the  defendant  at  the  time  of  the 
bankruptcy;  nor  was  it  certain  there  ever  would  be  one;  for,  in  case  of 
the  defendant's  bankruptcy  or  refusal  to  pay,  the  holder  might  have  pro- 
ceeded against  the  estate  of  the  drawers,  and  recovered  the  amount;  and 
that,  perhaps,  after  the  defendant's  acceptance  had  been  admitted  as  an 
item  of  account  between  him  and  the  bankrupts ;  and,  at  all  events,  no 
debt  could  arise  till  after  payment  by  the  defendant,  which  was  long  after 
the  bankruptcy,  and  therefore  could  not  be  set  off;  for  at  that  time  the 
bill  was  outstanding  in  the  hands  of  third  persons,  and  was  therefore  the 
subject  of  mutual  credit,  if  at  all,  between  them  and  the  bankrupts.  But 
in  G-roome's  ca8e,(a)  Lord  Hardwicke  was  clearly  of  opinion  that  a  debt 
arising  on  a  contingency  after  the  bankruptcy  could  not  be  set  off;  and  it 
has  been  determined,  that  though  a  note  indorsed  after  an  act  of  bank- 
ruptcy may  be  proved  under  a  commission  against  the  drawer, (6 J 
yet  it  cannot  be  set  off  against  an  action  by  his  assignees.(c)  The  cases 
Ez  parte  Deeze,(<^  and  Ez  parte  French,(e)  assignee  of  Goz  v.  Fenn,(/) 
were  all  of  them  cases  where  the  bankrupts  were  actually  indebted  to  the 
defendants  before  the  bankruptcies,  in  the  sums  which  they  set  off  against 
the  demands  of  the  assignees ;  which  differs  them  materially  from  the  pro- 
sent:  but  even  supposing  this  were  such  a  demand  as  could  in  a  fair  trans- 
action be  set  off  in  a  court  of  law  under  the  statute,  yet  it  cannot  avail  the 
r  *84  1  <^®^®i^^^Q^  i^  ^^^  ^'^^j  *where  the  whole  is  vitiated  by  fraud.  It 
^  -I  therefore  becomes  material  to  examine  what  part  of  the  transaction 
may  be  substantiated,  and  what  is  void.  There  is  no  fraud  in  the  mere  act 
of  sale ;  and  the  defendant  must  be  bound  by  that  so  far  as  he  made  him- 
self liable  for  the  amount  of  the  goods ;  that  would  have  been  the  case 
had  the  sale  been  made  to  a  person  who  was  no  creditor  of  the  bankrupts; 
but  the  objection  arises  to  the  fraudulent  use  now  attempted  to  be  made  of 
the  sale.  No  party  is  entitled  to  set  off  a  demand  against  the  assignees  of 
a  bankrupt,  for  which  he  could  not  have  maintained  an  action,  or  which  he 
could  not  have  proved  under  a  commission.  Now,  if  the  defendant  could 
not  have  done  either  in  the  present  instance  before  the  bankruptcy,  he 
shall  not  be  permitted  to  recover  the  amount  indirectly  in  this  manner; 
for  that  would  be  to  permit  him  to  avail  himself  of  his  own  fraud. 

(a)  1  Atk.  119.  {h)  Ex  parte  Tbomaa,  1  Atk.  73. 

Ic)  Marsh  y.  Ghamben,  vide  tamen,  6  6. 4,  c.  16,  s.  60,  and  3  Hee.  and  Welsh.  30:  2 
Str.1234. 

{d)  1  Atk.  228.  (e)  lb.  230..  (/)  Tr.  23  Geo.  3,  Co.  Bk.  L.  2d  ed. 
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GtbbSy  for  the  defendant,  insisted,  first,  That  if  the  whole  were  to  be 
considered  as  a  bona  fide  transaction,  the  defendant  was  entitled  to  set  ofi^ 
the  sum  paid  under  his  acceptance ;  and  2dlj,  that  the  finding  of  the  jury, 
as  to  the  undue  preference,  could  not  vary  the  case  in  favour  of  the  plain- 
tifb  in  ihi$  action.    The  first  question  depends  on  the  stat.  5  Geo.  2,  c.  30, 
B.  28;  the  true  construction  of  which  is  that  wherever  there  is  mutual 
credit  between  the  bankrupt  and  another  person  before  the  bankruptcy,  the 
debts  may  be  set  off  against  each  other,  although  one  of  them  may  accrue 
after  the  bankruptcy,  and  although  that  one  debt  could  not  form  an  item 
of  an  account,  so  as  to  enable  the  bankrupt  and  such  other  person  to 
strike  a  balance.     The  plaintiff's  argument.  That  nothing  can  be  set  off 
under  the  statute,  but  that  which  may  form  an  item  of  an  account  at  the 
time  of  the  bankruptcy,  and  the  payment  of  which  is  only  postponed  for 
a  time,  directly  militates  against  the  decision  of  French  ▼.  Fenn.     If  that 
case  be  law,  the  construction  now  attempted  to  be  put  on  this  statute  by 
the  plaintiff's  counsel  cannot  prevail.    In  that  case  Fenn  owed  nothing  to 
Cox  previous  to  the  bankruptcy;  so  here  Lewis  and  Potter  owed  Hodson 
nothing  previous  to  their  bankruptcy;  but  Fenn  had  been  intrusted  by 
Coz  with  that  upon  which  he  probably  would  become  debtor,  namely,  the 
sale  of  the  jewels,  in  which  Coz  was  interested  one-third  part ;  so  Lewis 
and  Potter  bad  been  intrusted  by  Hodson  *with  that  upon  which  ^  ^g^  ^ 
they  probably  would  become  his  debtors,  sc.  with  his  acceptance  I-        J 
for  442^.,  he  having  effects  to  the  amount  of  42^.  only;  there  Fenn,  upon 
the  credit  of  the  jewels  intrusted  to  him,  trusted  Coz  on  another  account; 
BO  here  Lewis  and  Potter,  on  the  credit  of  the  acceptance  intrusted  to 
them,  trusted  Hodson  on  another  account,  namely,  for  the  goods  in  ques- 
tion ;  there,  after  the  bankruptcy  of  Coz,  Fenn  received  a  sum  of  money 
upon  the  sale  of  the  jewels  intrusted  to  him,  which  became  due  to  Cox's 
estate:  so  here,  after  the  bankruptcy,  Hodson  paid  a  sum  of  money  upon 
the  acceptance  intrusted  to  them,  for  which  he  has  a  claim  upon  their 
estate.     In  that  case  the  court  allowed  a  set-off;  and  yet  at  the  time  of 
Coz's  bankruptcy  no  balance  could  have  been  struck  betweed  the  parties, 
because  the  defendant's  claim  arose  from  the  produce  of  the  pearls  after- 
wards.    What  that  produce  would  be,  could  not  be  known  at  the  time  of 
the  bankruptcy,  and  consequently  could  not  then  form  an  item  in  an 
account  between  the  parties.     Secondly,  The  finding  of  the  jury,  as  to 
the  undue  preference,  is  either  nugatory  as  to  the  plaintiffs,  or  it  operates 
as  a  ground  of  nonsuit.    The  plaintiffs  have  an  option  either  to  affirm  or 
disaffirm  the  contract :  if  the  former,  the  defendant  is  entitled  to  set  off 
his  demand ;  if  the  latter,  though  the  plaintiffs  might  recover  in  trover, 
they  cannot  maintain  this  action.     The  jury  found  that  there  was  fraud 
in  the  gale:  the  plaintiffs  cannot  therefore  contend  that  the  fraud  is  con- 
fined to  the  tue  made  of  the  sale.    If  the  defendant  had  obtained  his 
defence  by  fraud,  it  would  not  have  availed ;  but  it  does  not  follow  that, 
because  there  was  a  fraud  in  the  sale  of  goods  from  the  bankrupt  to  the 
defendant,  the  latter  shall  not  set  off  a  cross  demand  against  the  price  of 
the  goods.     The  fraud  (if  any)  was  in  the  sale  of  the  goods ;  and  the 
effect  which  it  has  b  this,(y)  viz.,  that  the  bankrupt  conveyed  no  property 

(ff)  Cook  B.  L.  2d  ed. 
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in  the  goods  to  the  defendant,  and  that  it  was  a  naked  delivery;  if  so,  the 
plaintiffs  should  bring  trover,  not  assumpsit. 

Ettssell  in  reply.  With  respect  to  the  case  of  French  y.  Fenn,  which 
seems  to  have  been  principally  relied  on  by  the  other  side,  there  are  two 
very  material  distinctions  between  that  and  the  present  case :  there  did  not 
r  «f^R  1  ®^^^  mutual  debts  between  the  parties  in  that  case,  though  the 
^  -I  precise  *amount  was  not  actually  ascertained  at  the  time  of  the 
bankruptcy ;  but  still  it  was  capable  of  being  reduced  to  a  certainty  at 
any  time  by  the  sale  of  the  jewels ;  and  if  Fenn  had  become  a  bankrupt 
instead  of  Cox,  it  cannot  be  denied  but  that  Ooz  might  have  come  in 
under  Fenn's  commission  for  a  third  of  the  value  of  those  jewels.  Again : 
In  that  case  the  jewels  were  in  the  hands  of  the  party  between  whom  and 
the  bankrupt  the  account  was  to  be  settled,  and  the  mutual  debts  and 
credits  allowed ;  whereas  here  the  acceptance  was  in  the  hands  of  third 
persons  at  the  time  of  the  bankruptcy^  without  any  certainty  that  it  would 
ever  be  discharged  by  the  defendant. 

Cur,  adv,  vuU. 

Lord  Kenyon,  0.  J.,  now  delivered  the  opinion  of  the  court.  His  Lord- 
ship, after  stating  the  facts,  said,  We  have  considered  this  case,  and  are  of 
opinion  that  the  defendant  has  made  a  sufficient  defence  against  the  action 
in  its  present  form,  and  consequently  that  a  judgment  of  nonsuit  must  be 
entered.  It  is  expressly  stated  in  the  case,  that  the  goods  in  question  were 
delivered  by  the  bankrupts  to  the  defendant  with  a  view  to  defraud  the  rest 
of  the  creditors :  and  therefore  an  action  might  have  been  framed  to  disaffirm 
the  contract,  which  was  thus  tinctured  with  fraud;  for,  if  the  assignees  had 
brought  an  action  of  trover,  they  might  have  recovered  the  value  of  the 
goods.  The  statute  5  Gteo,  2,  c.  30,  s.  28,  enacts,  that  where  it  shall 
appear  to  the  commissioners  that  there  hath  been  mutual  credit  between  the 
bankrupt  and  any  other  person,  or  mutual  debts  between  the  bankrupt  and 
any  other  person,  before  the  bankruptcy,  the  commissioners  or  the  assig- 
nees  shall  state  the  account  between  them,  and  one  debt  may  be  set  against 
another ;  and  the  balance  only  of  such  accounts  shall  be  claimed  and  paid 
on  either  side,  in  the  most  extensive  words;  and  therefore  we  are  perfectly 
satisfied  with  the  oases  Ez  parte  Deeze,(^)  and  French  v.  Fenn ;  but,  if 
an  action  of  trover  had  been  brought  instead  of  assumpsit,  this  case  would 
have  differed  materially  from  those  two ;  because  in  both  those  cases  the 
goods  had  got  into  the  hands  of  the  respective  parties  prior  to  the  bank- 
ruptcy, and  without  any  view  of  defrauding  the  rest  of  the  creditors;  and 
r*R7  1  ^^®^^^'^>  according  to  the  justice  of  those  cases;  whether  trover  or 
L  J  ^assumpsit  had  been  brought,  the  whole  account  ought  to  have 
been  settled  in  the  way  in  which  it  was,  because  the  situation  of  the  par- 
ties was  not  altered  with  a  view  to  the  bankruptcy;  but  here  it  was;  and 
if  trover  had  been  brought,  the  defendant  would  have  had  no  defence; 
and  those  cases  would  not  have  availed  him.  But  this  is  an  action  on  the 
contract,  for  the  goods  sold  by  the  bankrupt ;  and  although  the  assignees 
may  either  affirm  or  disaffirm  the  contract  of  the  bankrupt,  yet  if  they  do 
affirm  it  they  must  act  consistently  throughout ;  they  canno^  as  has  often 

(h)  1  Atk.  228. 
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been  observed  in  cases  of  this  kind,  blow  bot  and  cold  ]  and  as  the  assig- 
nees in  this  case  treated  this  transaction  as  a  contract  of  sale,  it  mnst  be 
pnrsned  through  all  its  consequences,  one  of  which  is,  that  the  party 
baying  may  set  up  the  same  defence  to  an  action  brought  by  the  assignees, 
which  he  might  have  used  against  the  bankrupt  himself;  and  conse- 
quently  may  set  off  another  debt  which  was  owing  from  the  bankrupt  to 
him.  This  doctrine  is  fully  recognised  in  Hitchin  ▼•  Campbell,(i)  and  in 
King  V.  Leith.(A;)  Now  here  the  assignees,  by  bringing  this  action  on  the 
contract,  recognised  the  act  of  the  bankrupt,  and  must  be  bound  by  the 
transaction  in  the  same  manner  as  the  bankrupt  himself  would  have  been : 
and  if  he  had  brought  the  action,  the  whole  account  must  have  been  set* 
ded,  and  the  defendant  would  have  had  a  right  to  set  off  the  amount  of 
the  bill.  Therefore,  on  the  distinction  between  the  actions  of  trover  and 
aflsompait,  we  are  all  of  opinion  that  a  judgment  of  nonsuit  must  be 
entered. 

Judgment  of  nonsuit.(Z) 


This  case  is  one  of  frequent  reference  upon  the  subject  of  mutual  credit;  but, 
as  the  leading  case  upon  that  branch  of  law  is  unquestionably  Bose  v.  Hart, 
it  aeems  best  to  append  any  remarks  on  the  doctrines  of  motnal  credit  and  set-off 
to  that  decision.  The  important  principle  which  Smith  y.  Hodson  is  here  inserted 
as  establishing,  is,  that  a  man  who  has  his  option  whether  he  will  affirm  a  parti- 
cular act  or  contract,  must  elect  either  to  affirm  or  disaffirm  it  altogether ;  he 
cannot  adopt  that  part  which  is  for  his  own  benefit,  and  reject  the  rest.  ^^  He 
cannot,"  to  use  Lord  Eenyon's  expression,  "  blow  hot  and  cold."  This  principle, 
as  his  lordship  in  the  text  observes,  is  older  than  the  case  of  Smith  y.  Hodson* 
In  Wilson  y.  Poulter,  2  Str.  859,  an  agent  had  been  secretly  employed  on  behalf 
of  a  bankrupt  after  his  bankruptcy,  to  lay  out  money  upon  India  bonds.  The 
aasigoee,  upon  discoyering  the  fact,  seized  some  of  the  bonds  in  the  agent's  hands, 
and  accepted  them  as  part  of  the  estate,  and  then  brought  an  action  against  him 
for  the .  money  with  which  the  other  bonds  were  purchased.  The  Court  r^^^-, 
was  of  opinion  *that  the  acceptance  of  part  of  the  bonds  was  an  affirm-  ^  -■ 
anoe  of  the  agent's  act,  and  that  the  assignees  could  not  affirm  one  part  and  dis- 
affirm another.  In  Billon  y.  Hyde,  I  Atk.  128,  a  bankrupt  had,  in  the  course  of 
dealing,  after  the  bankruptcy,  paid  30002.  to  petitioner ;  and  the  petitioner  had 
in  the  same  dealing  paid  the  bankrupt  712Z.  Lord  Hardwicke  decreed  that  the 
assignees,  haying  adopted  the  bankrupt  as  their  factor,  must  take  him  as  such^ 
for  every  purpose,  and  he  decreed  that  the  7122.  should  be  allowed.  The  doctrine 
laid  down  in  the  text  has  been  frequently  acted  on  since  the  decision  of  Smith  y. 
Hodson.  It  will  be  found  laid  down  by  Lord  Ellenborough,  in  Hovil  y.  Pack,  7 
East,  164 ;  and  by  Lord  Tenterden,  in  Ferguson  v.  Garrington,  9  B.  &  G.  59 ; 
and  see  Selway  y.  Fogg,  5  M.  &  W.  83.  [Russell  y.  Bell,  8  M.  &  W.  277 :  and 
10  M.  J^  W.  350 ;  so  if  a  party,  with  knowledge  of  fraud  in  a  contract,  which 
would  enable  him  to  avoid  it,  treat  it  as  a  subsisting  contract,  he  cannot  after- 
wards repudiate  it  See  Gampbell  v.  Fleming,  1  Ad.  &  Ell.  40 ;  and  generally  i£A 
party  having  the  right  to  repudiate  or  affirm  a  transaction,  take  the  latter  course, 

(i)  2  Bl.  Rep.  827.  (k)  2  T.  R.  141. 

(/)  See  Atkinson  v.  Elliott,  7  T.  R.  378  ;  Smith  v.  Gale,  ib.  364  ;  and  see  Halme 
V.  Mugglestone,  3  Hee  &  W.  30. 
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he  cannot  afterwards  recnr  to  his  right  of  repudiation.  See  Richardson  v.  Dnnn, 
2  Q.  B.  218 ;  Jordan  t.  Norton,  4  M.  &  W.  155.]  On  the  same  principle  pro- 
ceeded the  decision  in  Birch  t.  Wright,  1  T.  B.  378,  cited  ante,  vol  i.  296,  in  the 
notes  to  Keech  v.  Hall,  and  which  establishes  that  a  man  cannot  at  once  be 
treated  both  as  a  tenant  and  a  trespasser.  That  was  an  action  for  use  and  occo. 
pation,  brought  against  the  defendant,  who,  on  the  18th  July,  1777,  was  tenant  of 
certain  land  to  Bowes,  at  223^.  lOs,  per  annum,  payable  on  the  12th  of  Hay  and 
22d  of  November.  Bowes  had,  on  the  17th  July,  1777,  conveyed  the  reversion 
by  way  of  security  to  the  plaintiff  and  Gostrey,  who  was  since  dead,  and  they 
had  brought  an  ejectment  for  the  lands  against  the  defendant,  and  obtained  judg- 
ment, laying  their  demise  on  the  6th  April,  1785,  and  in  September,  1785,  had 
obtained  possession.  All  rent  had  been  paid  up  to  the  22d  November,  1784, 
except  the  sum  of  Sll.  \5s.  Under  these  circumstances,  the  court  held,  that  the 
plaintiff  was  entitled  to  the  unpaid  rent,  up  to  the  day  of  the  demise  laid  in  the 
ejectment,  viz.,  6th  April,  1785 ;  but  not  to  any  rent  for  the  time  which  had 
elapsed  since.  "  The  plaintiff,*'  said  Butler,  J.,  "  has  not  waived  the  tort.  He 
has  brought  his  ejectment,  and  obtained  judgment  in  it,  which  is  insisting  on  the 
tort,  and  he  cannot  be  permitted  to  blow  both  hot  and  cold  at  the  same  tame. 
The  action  for  use  and  occupation,  and  the  ejectment,  when  applied  to  the  same 
time,  are  totally  inconsistent ;  for  in  one  the  plaintiff  says,  that  the  defendant  is 
his  tenant,  and  therefore  must  pay  him  the  rent ;  in  the  other,  he  says,  that  he  is 
no  longer  his  tenant,  and  therefore  must  deliver  up  the  possession.  He  cannot 
be  allowed  to  do  both.  The  plaintiff's  counsel  admit,  that  an  action  would  lie  for 
the  mesne  profits ;  it  is  of  course  after  ejectment,  and  may  be  maintained  with- 
out proving  any  title.  (See  the  notes  to  Aslin  v.  Parker,  ante,  vol.  i.  265.)  The 
ejectment  is  the  suit  in  which  the  defendant  is  considered  as  a  trespasser ;  and 
unless  the  ejectment  be  laid  out  of  the  case,  the  tort  is  not  waived.  The  defend- 
ant stands  convicted  by  judgment  on  record  as  a  trespasser  from  the  6th  of  April, 
1785." 

It  seems  extraordinary  that  the  principal  case  of  Smith  v.  Hodson  should  not 
have  been  mentioned  in  the  argument  of  Buchanan  v.  Findlay,  9  B.  &  C.  742. 
It  is  true  that  it  is  distinguishable  from  that  case ;  but  the  distinction  was  not 
then  established,  as  it  has  been  since,  by  Thorpe  v.  Thorpe.  In  Buchanan  v 
Findlay,  the  assignees  of  certain  bankrupts  sued  the  defendants  for  money  had 
and  received  by  the  defendants  to  the  use  of  the  bankrupts  before,  and  of  the 
assignees  after,  the  bankruptcy.  The  bankrupts,  who  were  merchants  at  Liver- 
pool, had  remitted  a  bill  to  the  defendants,  who  were  merchants  in  London,  with 
directions  to  get  it  discounted,  and  apply  the  proceeds  in  a  particular  way.  The 
defendants  did  not  get  it  discounted,  but  received  the  money  when  it  became  due, 
which  happened  after  the  bankruptcy.  Before  the  bankruptcy,  the  bankrupts 
had  requested  to  have  the  bill  returned  to  them.  It  was  held  that  the  defendants 
could  not,  in  this  action  by  the  assignees,  set  off  a  debt  due  to  them  by  the  bank, 
rupts.  This  case  was  fuUy  canvassed  and  explained  in  Thorpe  v.  Thorpe,  3  B.  A 
Adol.  580.  In  that  case,  the  defendant  had  received  from  the  plaintiff  a  bill, 
indorsed  and  payable  to  plaintiff,  for  the  purpose  of  being  paid  to  W. ;  he  had 
not  paid  it  to  W.,  but  had  received  the  money  at  the  maturity  of  the  bUl;  and 
the  question  was,  whether,  in  an  action  for  that  money,  he  could  plead  a  set-off. 
The  court  held  that  he  might.  ''  If,"  said  Parke,  J.,  '^  the  plaintiff  had  chosen, 
r  JftQ  1  ^^^^*^  ^^  assumpsit  for  *money  had  and  received,  to  bring  a  special 
*■  ^  action  for  the  breach  of  duty,  there  could  have  been  no  set-off,  because  it 
would  have  been  an  action  for  unliquidated  damages.  But,  by  bringing  assumpsit 
for  money  had  and  received,  he  lets  in  the  consequences  of  that  action,  one  of 
which  is  the  right  of  set-off.    The  expressions  of  the  court,  in  Buchanan  v.  Find- 
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lay,  must  be  laken  with  reference  to  the  subject-matter.  In  that  case,  the  bills 
remained  in  the  hands  of  the  defendants,  unapplied  to  the  purpose  for  which  they 
had  been  sent,  when  the  parties  who  had  sent  them  countermanded  the  order  for 
their  being  discounted,  and  required  to  have  them  returned,  which  was  not  done. 
It  was  a  case  of  mutual  credit,  because  the  transaction,  on  the  part  of  the  defen- 
dants, was  against  good  faith.  The  assignee,  in  that  case,  did  not  affirm  any 
contract  by  bringing  an  action  for  money  had  and  received,  which  merely  stood 
in  the  place  of  an  action  of  trover."  In  accordance  with  this  passage  is  the 
observation  of  Mr.  J.  Patteson  in  Groom  v.  West,  8  A.  4;  E.  772.  "If,"  said  his 
Lordship,  "  a  party  sends  another  bills  to  be  applied  to  a  specific  purpose,  the 
receiver  cannot,  by  applying  them  to  his  own  needs,  alter  that  purpose,  and  make 
the  iru9t  a  debt.  This  appears  from  Buchanan  v.  Findlay,  and  other  cases." 
[Russell  y.  Bell,  10  M.  &  W.  314.  In  the  case  of  Hill  v.  Smith,  12  M.  &  W.  618, 
the  same  principle  was  applied,  where  a  9um  of  money  was  paid  by  K.  to  a  bank- 
ing company  for  the  purpose  of  providing  for  particular  bills,  E.  being  then 
indebted  to  the  company  in  a  larger  amount,  they  placed  the  sum  to  the  credit  of 
his  account  with  them,  instead  of  following  his  instructions  as  to  its  t^qq  -• 
^application.  The  bills  were  refused  acceptance,  and  while  they  remained  -' 

nnpaid  in  the  hands  of  the  holder,  E.  became  bankrupt:  it  was  held  that  his 
assignees  might  recover  the  whole  amount  in  a  special  action  of  assumpsit  against 
the  company.  "  It  was  well  argued"  (said  Mr.  Baron  Parke  in  delivering  the 
judgment  of  the  court)  "  by  Mr.  Cowling  that  if  a  bill  of  exchange  had  been 
delivered  to  the  defendants  to  be  handed  over,  and  they  had  converted  it  to 
their  own  use,  the  assignees  might  have  brought  an  action  of  trover,  and  reco- 
yered  the  fuU  value  of  the  bill  at  the  time  of  the  conversion ',  and  that  it  made 
no  real  difference  that  money,  not  a  bill,  was  misapplied."  See  also  Alder  v. 
Keighley,  15  M.  &  W.  117;  and  Colson  v.  Welch,  1  Esp.  379.] 

Brewer  v.  Sparrow,  7  B.  &  G.  310,  and  Bum  v.  Morris,  4  Tyrwh.  486,  are  also 
two  cases  efusdem  generis^  in  one  of  which  the  principle  laid  down  in  Smith  v. 
Hodson  was  held  applicable,  while  the  other  was  considered  distinguishable.  In 
Brewer  v.  Sparrow,  7  B.  &  G.  310,  the  assignees  of  a  bankrupt  brought  trover 
for  chattels  of  the  bankrupt,  of  which  the  defendant  had  taken  possession.  The 
chattels  were  part  of  the  bankrupt's  stock  in  trade,  which,  on  the  bankrupt's 
absconding,  the  defendant  had  taken  possession  of,  and  carried  on  the  trade. 
He  had,  however,  rendered  to  the  assignees  a  fair  account,  and  paid  over  the 
balance.  "  The  defendant,"  said  Bayley,  J.,  *^  in  the  first  instance,  was  a  wrong- 
doer, and  the  plaintiffs  might  have  treated  him  as  such.  But  it  was  competent 
to  them,  in  their  character  of  assignees,  either  to  treat  him  as  a  wrongdoer  and 
disaffirm  his  acts,  or  to  affirm  his  acts,  and  treat  him  as  their  agent ;  and  if  they 
have  once  affirmed  his  acts,  and  treated  him  as  their  agent,  they  cannot  after- 
wards treat  him  as  a  wrongdoer,  nor  can  they  affirm  his  acts  in  part  and  avoid 
them  as  to  the  rest.  By  accepting  and  retaining  the  balance  without  objection, 
they  affirmed  his  acts,  and  recognized  him  as  their  agent ;  and  having  so  done^ 
they  are  not  at  liberty  to  treat  him  as  a  wrongdoer."    Judgment  for  defendant 

The  above  case  was  relied  on  as  in  point,  but  held  distinguishable,  in  Burn  v 
Morris,  4  Tyrwh.  486.  That  was  an  action  of  trover,  brought  for  a  20Z.  bank 
note,  lost  by  a  clerk  of  the  plaintiff,  found  by  a  woman  in  the  street,  taken,  at 
her  request,  by  the  defendant's  son  to  the  bank,  and  there  changed  by  his  father's 
directions,  and  the  proceeds,  minus  two  sovereigns,  given  back  to  the  womtyi. 
The  woman  was  afterwards  taken  before  the  Lord  Mayor,  and  seven  sovereigns, 
part  of  the  proceeds,  found  on  her,  and  given  back  to  the  plaintiff.  After  a  ver- 
dict for  13/.,  it  was  moved,  in  pursuance  of  leave,  to  enter  a  nonsuit,  upon  the 
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r*S9&1  ^^^^^  ^^^^  ^^  receipt  of  the  7Z.  was  an  affirmance  of  the  whole  ^trans- 
action. Brewer  v.  Sparrow  was  cited ;  but  Lord  Ljndhurst  said,  "  In 
that  case  the  whole  proceeds  of  the  sale  were  taken :  that  is  an  adoption  of  the 
act.  Here  the  receipt  of  the  71.  does  not  ratify  the  act  of  the  parties,  but  only 
goes  in  diminution  of  damages."  In  Powell  y.  Bees,  7  Ad.  &  Ell.  426,  Bees  had 
before  his  death  tortionsly  taken  coal  from  land  belonging  to  Powell,  Hughes, 
and  Prothero :  it  was  held,  that,  the  coal  having  been  sold  before  Bees's  death, 
money  had  and  received  would  lie  against  his  administrator  for  the  proceeds  of 
the  coal  taken  more  than  six  months  before  that  event,  and  trespass  for  the  coal 
taken  afterwards,  under  St.  3  &  4  W.  4,  c.  42,  sec.  2.  This  was,  however,  on  the 
ground  that  the  subject-matter  of  each  action  was  distinct.  **  The  intestate," 
said  Lord  Denman,  "  was  guilty  of  a  series  of  trespasses,  and  not  of  one  single 
wrongful  act.  The  plaintifls,  tiierefore,  have  only  pursued  different  remedies  for 
different  injuries." 


The  point  decided  in  Smith  y.  Hodson,  that  a  party  cannot  affirm  the 
existence  of  a  contract  to  promote  the  purpose  of  a  recovery,  and  yet  treat 
it  at  the  same  time  as  a  nullity,  in  order  to  shut  oat  the  opposite  party 
from  a  defence  which  wonld  otherwise  be  open  to  him,  is  too  entirely 
consistent  with  reason  to  leave  much  room  for  dispute  or  discussion.  In 
Butler  V.  Oable,  1  W.  &  S.  108,  the  trustees  in  a  domestic  attachment| 
which  is  a  proceeding  in  the  nature  of  a  commission  of  bankruptcy,  sued 
the  defendant  in  assumpsit,  for  the  amount  of  a  check  which  had  been 
transferred  to  him,  by  the  party  against  whom  the  attachment  issued, 
subsequently  to  its  date,  and  relied  on  the  invalidity  of  the  transfer  as  a 
ground  of  recovery.  But  it  was  held  by  the  court,  that  whatever  the 
result  might  have  been,  had  the  action  been  laid  in  tort,  the  necessary 
result  of  laying  it  in  contract,  was  to  affirm  the  transaction  on  which  it 
was  founded,  and  entitle  the  defendant  to  show  that  he  had  received  the 
check  in  payment  of  a  debt.  It  was  held  in  like  manner,  in  Whitlock 
V.  Hurd,  3  Richardson,  88,  that  where  an  agent  sold  the  goods  of  his 
principal  in  payment  of  his  own  debt,  no  recovery  could  be  had  against 
the  purchaser  by  the  principal  in  assumpsit,  although  he  would  have  been 
unquestionably  entitled  to  a  recovery  in  trover. 

There  is  more  difficulty  in  solving  the  question,  which  arises  where  the 
course  of  the  plaintiff  in  one  suit  or  proceeding,  is  relied  on  as  a  bar  to  the 
subsequent  prosecution  of  another,  upon  grounds  inconsistent  with  those 
which  he  assumed  in  the  first.  In  Peters  v.  Ballistier,  3  Pick.  495,  the  mas- 
ter of  a  vessel,  had  exceeded  the  authority  which  had  been  given  him  to  sell 
the  cargo,  by  disposing  of  it  in  payment  of  an  antecedent  debt,  due  by  the 
owner  to  the  vendee.  An  action  of  assumpsit  was  subsequently  brought 
against  the  latter,  by  a  party  claiming  as  assignee  of  the  bill  of  lading,  which 
was  discontinued,  and  an  action  of  trover  resorted  to  in  its  stead.  It  was 
argued  for  the  defence,  that  even  if  the  plaintiff  were  originally  entitled  to 
set  aside  the  sale,  under  which  the  defendant  claimed,  yet  that  it  had  been 
affirmed  by  the  nature  of  the  action  first  brought,  and  that  the  election 
thus  made,  could  not  afterwards  be  departed  from.  But  it  was  held  by 
the  court,  that  although  Smith  v.  Hodson  was  strongly  in  point,  to  show 
that,  if  the  plaintiffs  had  proceeded  with  the  action  of  assumpsit,  it  would 
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have  amounted  to  a  ratification  of  the  sale,  which  they  were  now  endea- 
Toaring  to  annul,  yet  as  this  had  not  been  done,  and  they  had  discontinued 
their  proceedings,  on  finding  that  they  had  misconceived  the  true  course 
to  be  adopted,  they  were  not  debarred  from  recurring  to  their  rights  as 
they  stood  at  first.  But  it  was  held  in  the  subsequent  case  of  Butler  v. 
Hildreth,  5  Metcalf,  49,  that  the  decision  in  Peters  v.  Baliistier  proceeded 
on  the  ground,  that  the  action  of  assumpsit  brought  in  the  first  instance, 
had  been  misconceived  and  could  not  have  been  sustained,  and  it  was  de- 
cided, that  the  assignee  of  an  insolvent  debtor,  was  precluded  from  setting 
aside  a  sale  prior  to  the  assignment,  as  fraudulent  against  creditors,  by 
having  previously  brought  an  action  on  the  promissory  notes,  given  by 
the  defendant  for  the  purchase-money.  The  distinction  thus  taken,  may 
be  sound  in  law,  but  seems  hardly  applicable  in  fact,  for  the  plaintiff 
was  entitled  in  both  cases  to  affirm  the  contract  and  sue  in  assumpsit,  and 
his  mistake  in  both  lay  in  forgetting,  that  by  doing  so,  he  necessa- 
rily entitled  the  defendant  to  insist  upon  it  as  binding  in  his  favour,  as 
well  as  against  him,  and  to  show  that  all  which  it  bound  him  to  do,  had 
been  performed.  But  whatever  may  be  the  true  ground  of  the  decision 
in  Peters  v.  Baliistier,  it  is  evident  that  Butler  v.  Hildreth  is  full  to  the 
point,  that  when  a  party  is  entitled  either  to  ratify  or  disaffirm  a  contract 
of  sale,  as  he  thinks  fit,  the  fact  of  bringing  an  action  ft»r  the  price, 
will  be  a  final  ratification,  and  preclude  all  possibility  of  subsequent 
disaffirmance. 

In  Browning  v.  Bancroft,  8  Metcalf,  278,  the  plaintiffs  brought  an 
action  of  replevin  to  recover  back  certain  goods,  which  they  had  sold  and 
delivered  to  the  defendant  a  short  time  previously,  on  the  ground  that  the 
sale  had  been  induced  by  fraudulent  representations  on  the  part  of  the 
purchaser,  and  the  defence  set  up  was,  that  they  had  previously  proceeded 
by  attachment  to  recover  the  purchase-money,  due  on  the  contract  under 
which  the  goods  were  sold.  To  this  it  was  answered,  that  the  attach- 
ment had  been  brought  for  only  as  to  so  much  of  the  goods  in  ques* 
tion,  as  had  been  sold  by  the  vendee,  and  could  not  be  reached  by  the 
replevin.  It  therefore  appeared,  that  the  proceedings  in  the  two  ac- 
tions, related  to  distinct  parcels  of  merchandize,  which  had  however 
been  sold  under  one  entire  contract  of  sale.  Under  these  circumstances 
the  jury  were  instructed  at  the  trial,  that  the  effect  of  the  attachment 
was  entirely  dependent  upon  the  intention  with  which  it  was  issued, 
and  that  if  they  were  satisfied  that  the  object  was  merely  to  recover 
the  value  of  such  of  the  goods  as  had  been  disposed  of  by  the  vendee, 
and  could  be  recovered  in  no  other  way,  no  bar  would  exist  to  the 
proeecution  of  the  present  suit,  to  recover  such  as  had  remained  in  the 
yendee's  hands.  This  instruction  was  afterwards  fully  sustained  by  the 
court  in  bank,  who  expressed  the  opinion  that  a  party  is  only  precluded, 
where  he  has  made  his  election  to  proceed  on  the  contract  and  not  for  the 
tort,  with  a  full  knowledge  of  all  the  circumstances. 

No  doubt  can  be  entertained  of  the  soundness  of  this  decision ;  for  as 
assumpsit  might  have  been  brought  with  equal  propriety,  for  the  proceeds 
of  that  portion  of  the  goods,  which  was  resold  by  the  purchaser,  whether 
the  original  sale  was  a  contract  or  a  tort,  the  mere  fact  of  bringing  it 
eould  be  no  proof  of  an  intention  to  treat  it  as  a  contract  and  not  as  a  tort. 
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A  similar  principle  was  applied  in  the  recent  case  of  Eynaston  v.  Crouch, 
14  M.  &  W.  266,  where  the  clerk  of  a  bankrupt  who  had  sold  certain  goods, 
after  the  act  of  bankruptcy,  by  his  master's  directions,  and  applied  the  pro- 
ceeds to  the  payment  of  his  creditors,  was  subsequently  sued  by  the  assignees, 
in  an  action  for  money  had  and  received,  and  held  liable  for  the  whole  amount 
of  the  sale,  on  the  ground  that  the  form  of  action  thus  adopted|  did  not 
amount  to  a  ratification  of  the  authority  given  by  the  bankrupt,  as  a  whole, 
but  merely  of  so  much  as  related  to  the  sale,  for  the  proceeds  of  which  it 
was  brought.  But  there  can  be  no  doubt  that  the  defendant  would  have 
been  entitled  to  have  set  off  the  debts,  for  the  payment  of  which  the  sale 
was  effected,  had  they  been  due  to  him,  and  not  to  third  persons.  The  law 
was  so  held  in  Antrim  v.  Woodward,  4  Rawle,  345, 354,  where  it  was  decided 
that  a  set-off  is  admissible  as  a  defence  to  an  action  of  debt  or  assumpsit, 
brought  to  recover  money  collected  without  authority,  because  if  the 
plaintiff  does  not  mean  to  affirm  the  collection,  as  one  made  to  his  use,  he 
should  proceed  against  the  parties  by  whom  the  money  was  originally  due. 

Whatever  may  be  the  rule  in  other  cases,  there  can  be  no  doubt 
that  when  the  ground  taken  by  either  party  to  a  suit,  is  prejudicial  to  the 
other  by  cutting  him  off  from  a  good  defence,  or  precluding  a  recovery 
on  a  valid  cause  of  action,  it  will  bind  the  party  who  adopts  it,  as  an 
equitable  estoppel,  if  in  no  other  way,  and  will  preclude  him  from  shifting 
his  ground,  in  a  subsequent  suit  to  the  injury  of  his  opponent.  Thus  a 
defendant  who  succeeds  in  defeating  one  action,  on  the  ground  that  a 
third  person  ought  to  have  been  joined  with  the  plaintiff  as  a  partner ; 
will  not  be  permitted  to  deny  the  partnership  in  a  subsequent  suit,  insti- 
tuted for  the  same  debt  by  both.  Kelly  v.  Eckman,  3  Wharton,  419.  In 
like  manner,  one  who  pleads  a  former  recovery  for  the  same  cause  of 
action^  will  be  legally  and  equitably  precluded  from  denying  the  validity 
of  the  judgment  thus  pleaded,  in  any  subsequent  proceeding  instituted 
upon  it.  Taylor  v.  Parkhurst,  4  Barr,  97.  The  rule  is  a  general  one, 
and  applies  in  every  instance,  in  which  an  attempt  is  made  to  present  the 
same  matter  in  different  and  inconsistent  aspects,  and  thus  gain  an  inequita- 
ble and  unfair  advantage;  Hayes  v.  G-udykunst,  1  Jones,  221 ;  Yarick  v. 
Edwards,  11  Paige,  289;  The  Queen  v.  Sandwich,  10  Q.  B.  563,  571; 
and  it  may  even  be  doubted,  whether  it  does  not  furnish  the  true  explana- 
tion of  the  whole  class  of  cases  examined  in  this  note. 

The  doctrine  that  no  one  can  adopt  or  afirm  those  portions  of  a  transaction 
which  make  in  his  own  favour,  and  disaffirm  the  rest  to  the  injury  of  third 
persons,  is  held  in  equity  to  preclude  a  legatee  or  devisee,  who  accepts  a 
benefit  under  the  will,  from  impugning  the  right  of  the  testator,  to  dispose 
of  the  other  property  given  by  the  same  instrument,  1  Leading  Gases  in 
Equity,  2  Am.  ed  303,  and  has  a  wide  and  beneficial  application  at  law. 
ThuS;  a  creditor  who  receives,  or  even  comes  in  and  claims,  a  dividend 
under  an  assignment  in  trust,  for  the  payment  of  the  debts  of  the  assignor, 
cannot  subsequently  impeach,  or  set  it  aside  as  fraudulent  or  void,  for  want 
of  compliance  with  the  act  of  assembly,  by  which  «uoh  transfers  are  regu- 
lated ;  Adlum  v.  Yard,  1  Rawle,  163  ;  Burke's  Estate,  1  Parson's  Equity, 
470.  But  a  creditor,  or  other  party  in  interest,  may  notwithstanding  be 
entitled  to  treat  an  instrument  as  a  nullity,'  so  far  as  he  himself  is  concerned. 


DOVASTON  T.  PAYNE.  199 

and  jet  set  it  ap  as  a  barrier  agaiDst  the  grantor,  and  those  olaiming 
under  him ;  for  most  fraudulent  and  illegal  acts  are  void  only  as  it  regards 
those  who  are  injured,  by  their  operation,  and  even  when  avoided  by  them, 
may  still  be  binding  on  the  wrong-doer;  Sealv.  Duffy,  4  Barr,  274.  Ante, 
vol.  1.  98. 

H. 
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35  G.  3,  C.  P. 

[KBPORTSD   2  HSK.  BL.  527.] 

The  property  of  a  highway  is  in  the  owner  of  the  soil,  sabject  to  an  easement  for 
the  benefit  of  the  pablic.  Therefore  a  plea  in  bar  of  an  avowrj  for  taking  cattle 
damage  feasant,  that  the  cattle  escaped  from  a  public  highway  into  the  loeua  in 
quOf  through  the  defect  of  fences,  mast  show  that  they  were  paaainff  on  the  high' 
way  when  thej  escaped ;  it  is  not  sufficient  to  state  that  being  in  the  highway 
thej  escaped. 

Rbplevin  for  taking  the  cattle  of  the  plaintiff.  Avowry,  that  the  de- 
fendant was  seised  in  fee  of  the  locus  in  quo,  and  took  the  cattle  damage 
feasant.  Plea,  that  the  locus  in  quo  « lay  contiguous  and  next  adjoining 
to  a  certain  common  and  public  king's  highway,  and  that  the  defendant 
and  all  other  owners,  tenants,  and  occupiers  of  the  said  place  in  which,  &q.^ 
with  the  appurtenances,  for  the  time  being,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  repaired  and  amended,  and 
have  been  used  and .  accustomed  to  repair  and  amend,  and  of  right  ought 
to  have  repaired  and  amended,  and  the  said  defendant  still  of  right 
ought  to  repair  and  amend  the  hedges  and  fences  between  the  said  place 
in  which,  &c.,  and  the  said  highway,  when  and  so  often  as  need  or  oc- 
casion hath  been  or  required,  or  shall  or  may  be  or  require  to  prevent  cat- 
tle being  in  the  said  highway  from  erring  and  escaping  thereout  into  the 
said  place  in  which,  &c.,  through  the  defects  and  defaults  of  the  said  hedges 
and  fences,  and  doing  damage  there.  And  because  the  said  hedges  and 
fenees  between  the  said  place  in  which,  &c.,  and  the  said  highway,  before 
ud  at  the  time  when,  &c.,  were  ruinous,  broken  down,  prostrated,  and  in 
great  decay  for  want  of  needful  and  necessary  repairing  *and  amend-  r  ^qi  -i 
log  thereof|  the  said  cattle  in  the  said  declaration  mentioned  just  *-  -i 
before  the  said  time  when,  &c.,  being  in  the  said  highway,  erred 
and  escaped  thereout,  into  the  said  place  in  which,  &c.,  through  the  de- 
fects and  defaults/'  &c.  &o.     To  this  plea  there  was  a  special  demurrer^ 
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For  that  it  is  not  shown  in  or  by  the  said  plea,  that  the  said  cattle  before 
the  said  time  when,  &c.,  when  thej  escaped  out  of  the  said  highway  into 
the  said  place  in  which,  &o.,  were  passing  through  and  along  the  said  high' 
way  nor  that  they  had  any  right  to  he  there  at  all,  &c. 

In  support  of  the  demurrer,  Williams,  Serjt.,  argued  as  follows  ;  It  is  a 
rule  in  pleading,  that  if  the  defendant  admits  the  fact  complained  of,  he 
must  show  some  good  reason  for  or  justification  of  it.  If  the  cattle  in  this 
case  had  escaped  from  an  adjoining  close  through  the  default  of  the  plain- 
tiff's fences,  the  defendant  must  have  shown  that  he  had  an  interest  in 
that  close,  or]  a  license  from  the  owner  to  put  his  cattle  there ;  Dyer, 
865  a,  Sir  F.  Leke's  case,  recognised  Hob.  104,  Digby  ▼.  Fitzherbert ;  for 
a  man  is  bound  to  repair  against  those  who  have  right,  but  not  against 
those  who  have  no  right.  So  if  cattle  escape  from  a  highway,  the  party 
justifying  the  trespass  must  show  they  were  lawfully  using  the  highway, 
that  is,  were  passing  and  repassing  on  it,  which  is  material  and  traversable. 
It  is  not  sufficient  that  they  were  simply  in  it,  the  being  there  is  equivo- 
cal and  not  traversable.  The  owner  of  the  soil  may  have  trespass,  if  the 
cattle  do  anything  but  merely  pass  and  repass,  Bro.  Abr.  Tresp.  pi.  321, 
and,  according  to  this  principle,  the  entries  state,  in  pleas  of  this  kind, 
that  the  cattle  were  super  viam  praedictam  transeuntes,  Thomp.  Entr.  296, 
297 ;  and  in  Heme's  Plead.  822,  that  they  were  «  driven  oblong  the  high- 
way.'' 

Heyv)ood,  Serjt.,  contra.  The  same  strictness  is  not  required  in  a  plea 
in  bar  to  an  avowry  in  replevin,  as  in  a  justification  in  trespass.  Here 
the  plaintiff  pleads  the  plea,  and  it  is  sufficii^nt  for  him  to  show  that  his 
cattle  were  wrongfully  taken.  The  passing  on  the  highway  is  as  uncertain 
as  the  being  there,  and  as  little  traversable.  But  the  material  issues  on 
the  record  would  be,  whether  the  fences  were  out  of  repair,  and  whether 
the  defendant  was  bound  to  repair  them.  If  he  were,  it  is  immaterial 
*Q9  1  ^^®^^®''  ^^®  cattle  were  passing  on  the  highway  or  not.  In  a  plea 
-I  in  *bar,  certainty  to  a  common  intent  is  sufficient.  It  may  there- 
fore be  intended  that  the  cattle  were  lawfully  in  the  highway. 

Lord  C*  J.  Eyre,  I  agree  with  my  brother  Williams  as  to  the  general 
law  that  the  party  who  would  take  advantage  of  fences  being  out  of  re- 
pair, as  an  excuse  for  his  cattle  escaping  from  a  way  into  the  land  of 
another,  must  show  that  he  was  lawfully  using  the  easement  when  the 
cattle  so  escaped.  This  therefore  reduces  the  case  to  a  single  point,  namely, 
Whether  it  does  not  appear  on  the  plea,  to  a  comrnon  intent,  that  the  cat- 
tle were  on  the  highway  using  it  in  such  a  manner  as  the  owner  had  a 
right  to  do,  from  the  words  «  being  in  the  said  highway  f*'  This  is  a  dif- 
ferent case  from  cattle  escaping  from  a  close,  where  it  is  necessary  to  show 
that  the  owner  had  a  right  to  put  them  there,  because  a  highway  being 
for  the  use  of  the  public,  cattle  may  be  in  the  highway  of  common  right ; 
I  doubt,  therefore,  whether  it  requires  a  more  particular  statement.  It 
would  certainly  have  been  more  formal,  to  have  said  that  the  cattle  were 
passing  and  repassing;  and  if  the  evidence  had  proved  that  they  were 
grazing  on  the  way,  though  the  issue  would  have  been  literally,  it  would 
not  have  been  substantially  proved.  But  I  doubt  whether  the  being  in 
the  highway  might  not  have  been  traversed ;  and  if  the  being  in  the  high- 
way can  be  construed  to  be  certain  to  a  common  intent,  the  plea  may  bo 
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supported,  notwithstanding  there  is  a  special  demurrer,  for  a  special  demur- 
rer does  not  reach  a  mere  literal  expression.  The  precedents  indeed  seem 
to  make  it  necessary  to  state  that  the  cattle  were  passing-  and  repassing, 
but  they  are  but  few ;  yet  upon  the  whole,  I  rather  think  the  objection  a 
good  one,  because  those  forms  of  pleading  are  as  cited  by  my  brother  Wil- 
liams. 

BiiUer,  J.  This  is  so  plain  a  case,  that  it  is  difficult  to  make  it  a  ground 
of  argument.  But  my  brother  Hey  wood  says,  there  is  a  difference  between 
trespass  and  replevin  in  the  rules  of  pleading.  In  some  cases  there  is  cer- 
tainly a  material  difference  in  the  pleading  in  the  two  actions,  though  in 
others  they  are  the  same.  One  of  the  cases  in  which  they  differ  is,  that  if 
trespass  be  brought  for  taking  cattle  which  were  distrained  damage  feasant, 
it  is  sufficient  for  the  defendant  to  say  that  he  was  possessed  of  the  close, 
*and  the  cattle  were  doing  damage;  but  in  replevin  the  avowant  r^cno-i 
must  deduce  a  title  to  the  close.  Wherever  there  is  a  difference,  it  l.  J 
is  in  favour  of  trespass  and  against  replevin :  for  in  trespass  an  excuse  in  a 
plea  is  sufficient,  but  in  an  avowry  a  title  must  be  shown.(a)  This  brings  me 
to  the  question.  Whether  the  plea  on  this  record  be  good  to  a  common 
intent?  Now  I  think  that  the  doctrine  of  certainty  to  a  common  intent 
will  not  support  it.  Certainty  in  pleading  has  been  stated  by  Lord  C6ke(b) 
to  be  of  three  sorts,  viz.,  certainty  to  a  common  intent,  to  a  certain  intent 
in  general,  and  to  a  certain  intent  in  every  particular.  I  remember  to  have 
beard  Mr.  Justice  Aston  treat  these  distinctions  as  a  jargon  of  words,  with- 
out meaning.  They  have,  however,  long  been  made,  and  ought  not  alto- 
gether to  be  departed  from.  Concerning  the  last  two  kinds  of  certainty,  it 
is  not  necessary  to  say  anything  at  present.  But  it  should  be  remembered, 
that  the  certain  intent  in  every  particular  applies  only  to  the  case  of  estop- 
pels, (c)  By  a  common  intent  I  understand,  that  when  words  are  used  which 
tnll  bear  a  natural  sense,  and  also  an  artificial  one,  or  one  to  be  made  out 
by  argument  or  inference,  the  natural  s&iise  shaU  prevail:  it  is  simply  a 
rule  of  construction  and  not  of  addition:  common  intent  cannot  add  to  a 
sentence  words  which  are  omitted.  There  is  also  another  rule  in  pleading, 
which  is,  that  if  the  meaning  of  words  be  equivocal,  they  shall  be  taken 
most  strongly  against  the  party  pleading  them.  There  can  be  no  doubt 
that  the  passing  and  repassing  on  the  highway  was  traversable ;  for  the 
question,  Whether  the  plaintiff  was  a  trespasser  or  not  ?  depends  on  the 
faet  whether  he  was  passing  and  repassing,  and  using  the  road  as  a  high- 
way, or  whether  his  cattle  were  in  the  road  as  trespassers ;  and  that  which 
is  the  gist  of  the  defence  must  necessarily  be  traversable.  A  most  mate- 
rial point,  therefore,  is  omitted,  and  I  think  the  plea  would  be  bad  on  a 
general  demurrer.  But  here  there  is  a  special  demurrer,  and  as  the  words 
are  equivocal  they  are  informal. 

Heath,  J.  The  law  is,  as  my  brother  Williams  stated,  that  if  cattle  of 
one  man  escape  into  the  land  of  another,  it  is  no  excuse  that  the  fences 
were  out  of  repair,  if  they  were  trespassers  in  the  place  from  whence  they 
came.     If  it  be  a  close,  the  owner  of  the  cattle  must  show  an  interest  or 

(a)  See  the  note  to  Meller  t.  Spateman,  1  Wms.  Saand.  346  e,  and  to  Poole  v. 
Longuerille,  2  Wms.  Sannd.  284  d. 

(6)  Co.  Litt.  303.  (e)  Go.  Litt.  ibid. 
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r*Q4  1  ^  ^g^^  ^  P^^  ^^®°^  there.  If  it  be  a  way,  he  must  show  that  *he 
L  -I  was  lawfully  using  the  way;  for  the  property  is  in  the  owner  of 
the  soil,  subject  to  an  easement  for  the  benefit  of  the  public.  On  this 
plea  it  does  not  appear  whether  the  cattle  were  passing  and  repassing,  or 
whether  they  were  trespassing  on  the  highway;  the  words  used  are 
entirely  equivocal. 
Eooke,  J.,  of  the  same  opinion. 

Judgment  for  the  defendant. 


The  subject  of  certainty  in  pleading  having  been  adverted  to  in  the  note  to 
J' Anson  v.  Stuart^  ante,  it  is  intended  to  append  to  this  case  a  few  remarks  upon 
the  other  branch  of  law,  with  reference  to  which  it  is  usuaUj  cited ;  namely,  the 
respective  rights  of  the  public,  and  of  the  owners  of  the  soil,  over  a  common 
highway.  The  questions  on  which  it  is  intended  to  touch  are — 
I.  What  is  a  highway. 
II.  How  it  originates. 

in.  How  it  may  be  lost. 

IV,  How  it  is  to  be  kept  in  repair. 

I. — Highway —  Whai — A  highway  is  a  passage  which  is  open  to  all  the  king's 
subjects.  Mr.  Wellbeloved  defines  it  to  be  a  thoroughfare ;  but  there  are  still 
doubts  whether  a  highway  must  necessarily  have  been  originally  a  thoroughfare  ; 
and  it  seems,  at  all  events,  that  if  a  highway  were  stopped  at  one  end,  so  as  to 
cease  to  be  a  thoroughfare,  it  would  in  its  altered  state  continue  a  highway ;  per 
Patteson,  J.,  Rex  v.  Marquis  of  Downshire,  4  Ad.  &  £11.  713.  However,  I  have 
adopted  the  above  definition  as  the  safest ;  since,  whether  or  no  a  passage,  to  be 
open  to  all  the  king's  subjects,  need  be  a  thoroughfare,  it  is  clear  that  every  pas- 
sage, which  is  open  de  jure  to  all  the  king's  subjects,  must  be  a  highway.  It 
may  be  a  foot-way,  appropriated  to  the  sole  use  of  pedestrians ;  2k  pack  and  prime 
way,  which  is  both  a  horse  and  foot  way ;  or  a  cart  way,  which  comprehends  the 
other  two,  and  also  a  cart  or  carriage  way.  Go.  Litt.  56  a.  But,  to  whichever  of 
these  classes  it  belong,  it  is  still  a  highway :  for  '^  highway  is  the  genus  of  all 
public  ways,  as  well  cart-horse  as  foot-ways."  Per  Lord  Holt.  Regina  v.  Saint- 
lifi>  6  Mod.  255.  See  Logan  v.  Burton,  5  B.  &  G.  513 ;  Allen  v.  Ormond,  8  East, 
4 ;  B.  V.  Inhabs.  of  Salop,  13  East,  95  ;  Domina  Regina  v.  Clu worth,  Salk.  358. 
See  as  to  railroads,  R.  v.  Severn  and  Wye  Railway  Go.,  2  B.  &  A.  646.  Kay, 
even  public  rivers  are,  in  law,  to  be  considered  highways,  since  they  fall  within 
the  definition  above  given,  and  are  passages  open  to  all  the  king's  subjects.  I 
Lord  Raym.  725 ;  2  Lord  Raym.  1174 ;  R.  v.  Hammond,  10  Mod.  382 ;  Gom.  di. 
Ghimin.  A.  1 ;  Mayor  of  Lynn  v.  Turner,  Gowp.  86.  [R.  v.  Lord  Grosvenor,  2 
Stark.  511 ;  Mayor  of  Golchester  v.  Brooke,  7  Q.  B.  339.] 

The  interest  of  the  public  in  a  highway  consisting  solely  in  the  right  of  pas- 
sage, the  soil  and  freehold  over  which  that  right  of  way  is  exercised  may  be,  and 
generally  is,  vested  in  a  private  owner,  who  may  maintain  an  action  against  per- 
sons who  infringe  his  rights  therein,  as,  for  instance,  by  permitting  cattle  to 
depasture  there.  See  the  principal  case,  and  Sir  John  Lade  v.  Shepherd,  2  Str. 
1004;  Stevens  v.  Whistler,  11  East,  51.  And  the  general  prima  facie  presump- 
tion of  law  is,  that  the  freehold  of  the  road,  usque  ad  medium  Jilum  vice,  is  in  the 
proprietors  of  the  land  on  either  side.  Gooke  v.  Green,  11  Price,  736  ;  Hedlam 
T.  Headley,  Holt,  463  \  see  however  the  exception  stated  by  Lord  Denman,  G.  J.^ 
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B.  y.  Hatfield,  4  Ad.  &  Ell.  164,  and  per  Lord  Tenterden,  C.  J.,  in  E.  v.  Edmond- 
ton,  1 M.  &  Rob.  124.  And  so  of  the  waste  land  on  each  side  of  the  road.  Steele 
V.  Pricketty  2  Stark.  463  ;  Doe  y.  Pearsey,  7  B.  &  G.  304 ;  unless,  indeed,  it  com- 
manicate  with  other  larger  wastes  belonging  to  the  lord  of  the  manor.  Anon. 
Lofft,  358 ;  Grose  y.  West,  7  Tannt.  39 ;  Doe  d.  Barrett  y.  Kemp,  7  Bing.  332, 
Nay,  not  only  may  the  soil  oyer  which  the  highway  passes  be  yested  in  an  indi- 
yidual,  bnt  it  may  be  subject  to  a  priyate  right  of  way  co-existent  with  the  public 
one.  Brownlow  y.  Tomlinson,  1  M.  &  Gr.  484.  [Or  to  a  custom  of  partial 
interruption  for  a  limited  time  by  the  erection  of  booths  during  a  fair  Elwood 
T.  Bullock,  6  Q.  B.  383.]  *The  right  of  the  public,  howeyer,  is  that  which  p^^- , 
is  of  chief  importance,  and  is  principally  to  be  taken  care  of.  And  >-  ^  J 
therefore  if  a  highway  become  so  out  of  repair  and  founderous,  as  to  be  impassa- 
ble, or  eyen  incommodious,  the  public  haye  a  right  to  go  on  the  adjacent  ground, 
whether  it  be  cultiyated  or  uncultiyated ;  1  BolFs  Abr.  390  A.  pi.  1,  B.  pi.  1 ;  1 
Hawk.  P.  C.  76,  s.  2;  Absor  y.  French,  Taylor  y.  Whitehead,  Dougl.  749;  2 
Show.  28,  pi.  19 ;  a  priyilege  which  the  grantee  of  a  priyate  way  can  under  no 
circumstances  assume.  Pomfret  y.  Rycroft,  1  Wms.  Saund.  332  a,  n.  3.  Taylor 
y.  Whitehead,  ubi  supra ;  BuUard  y.  Harrison,  4  M.  &  S.  387. 

n.  Aa  to  the  mode  in  which  a  Highway  is  created. — ^Except  where  this  is  done 
by  the  express  enactment  of  the  Legislature,  it  deriyes  its  existence  from  a  dedi- 
cation to  the  public  by  the  owner  of  the  land  oyer  which  the  highway  extends,  of 
a  right  to  passage  oyer  it ;  and  this  dedication,  though  it  be  not  made  in  express 
terms,  as  it  indeed  seldom  is,  may  and  will  be  presumed  from  an  uninterrupted 
use  by  the  public  of  the  right  of  way  claimed.  B.  y.  Lloyd,  1  Camp.  260.  See 
British  Museum  y.  Finnis,  5  G.  &  P.  460 ;  and  the  Grand  Surrey  Canal  Co.  y. 
Hall,  1  M.  &  Gr.  393. 

''  No  particular  time  is  necessary  for  eyidence  of  a  dedication.  If  the  act  of 
dedication  be  unequiyocal,  it  may  take  place  immediately.  For  instance,  if  a 
man  build  a  double  row  of  houses  opening  into  an  ancient  street  at  each  end, 
making  a  street,  and  sells  or  lets  the  houses,  that  is  instantly  a  highway.''  Per 
Chambre,  J.,  in  Woodyer  y.  Hadden,  6  Taunt.  125. 

Eight,  and  eyen  six  years,  haye  been  held  time  enough  wherein  to  presume  a 
dedication  from  user.  Trustees  of  Rugby  Charity  y.  Merrywether,  11  East,  375. 
Four  years  haye  been  held  too  short  a  time.  But  all  depends  upon  the  special 
circumstances  of  each  case,  as  will  be  understood  from  the  remarks  of  Chambre, 
J.,  aboye  cited.    R.  y.  Hudson,  2  Str.  909 ;  R.  y.  Wright,  3  B.  &  Ad.  681. 

A  dedication  cannot  be  presumed  against  the  Crown.  Harper  y.  Charlesworth, 
4  B.  &  C.  574.  [A  conclusion  scarcely  warranted  by  the  case  cited ;  and  opposed 
by  Regina  y.  East  Mark,  11  Q.  B.  877,  which  decides  that  the  Crown  may  dedi- 
cate a  road  to  the  public,  and  be  bound  by  long  acquiescence  in  public  user.] 
As  a  dedication  to  the  public  wiU  be  presumed  where  circumstances  warrant  it, 
so  that  presumption  may  be  rebutted,  and  prevented  from  arising,  by  circumstan- 
ces incompatible  with  the  supposition  that  any  dedication  has  taken  place.  Thus, 
though  we  haye  seen  that  if  a  man  open  a  useful  passage  from  one  public  high- 
way or  street  into  another,  a  presumption  will,  in  course  of  time,  arise,  that  he 
has  dedicated  that  passage  to  the  public ;  yet,  if  he  place  a  bar  or  gate  across  the 
road,  which  may  be  opened  and  shut  at  pleasure,  the  presumption  of  dedication 
is  rebutted.  Nay,  though  the  bar  or  gate  haye  been  knocked  down,  the  fact  of  its 
having  once  been  there  will,  at  least  for  a  considerable  time,  prevent  the  pre- 
sumption of  a  dedication  from  arising.  Roberts  y.  Earr,  1  Camp.  262,  note ; 
Lethbridge  y.  Winter,  1  Camp.  263.  See  British  Museum  y.  Finnis,  5  C.  &  P. 
460.    So  too  it  may  be  proved  that  the  user  took  place  under  an  agreement. 
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Barradoagh  v.  Johnson,  8  Ad.  k  £11.  104.  See  Grand  Surrey  Canal  Go.  ▼.  Hal!, 
1  M.  &  Gr.  393 ;  [and  Ferrand  v.  Milligan,  7  Q.  6.  730.] 

A  dedication  to  the  public  may  be  limited  in  point  of  time  by  acts  contem- 
poraneoas  with  the  dedication.  B.  v.  Hudson,  2  Str.  909 ;  B.  y.  Northampton,  2 
M.  A  S.  262.  See  B.  v.  Mellar,  1  B.  &  Adol.  32.  But  whether  a  dedication  can 
be  partial  in  its  extent,  is  a  question  of  some  doubt  and  difficulty.  See  it  dis- 
cussed by  Mr.  Wellbeloved,  on  Highways,  p.  52,  et  seq.  See  also  Marquis  of 
Stafford  y.  Goyney,  7  B.  &  C.  257.  Bex  y.  Leake,  2  Key.  k  Mann.  595;  5  B.  & 
Adol.  469.  Lethbridge  y.  Winter,  1  Gamp.  263.  [It  is  settled  that  there  cannot 
be  a  dedication  to  a  limited  portion  of  the  public.  Such  a  dedication  is  merely 
Toid,  and  does  not  operate  as  a  dedication  to  the  whole  public  Poole  y.  Huskia- 
son,  II  M.  &  W.827.] 

It  mast  also  be  obseryed,  that  the  dedication  of  the  owner  of  a  particular 
estate  will  not  bind  those  in  remainder,  or  preyent  them  firom  stopping  the  way 
dedicated,  when  the  estate  comes  into  their  possession.  Wood  y.  Veal,  5  B.  & 
A.  454.  See  Baxter  y.  Taylor,  1  Ney.  &  M.  13 ;  B.  y.  Edmonton,  1  M.  &  Bob. 
24.  Unless,  indeed,  in  the  course  of  the  period  during  which  the  way  has  been 
used,  there  haye  been  a  succession  of  tenants,  or  the  landlord  has  had  express 
notice  of  the  user,  in  which  cases  his  assent  to  it  might  be  implied.  B.  y.  Barr, 
4  Camp.  16.  A  body  corporate  may  dedictate.  Grand  Surrey  Canal  Co.  y.  Hall, 
1  M.  &  Gr.  393. 

The  assent  of  the  parish  through  which  the  highway  runs  is  not  requisite  to 
giye  effect  to  the  dedication  thereof,  B.  y.  Leake,  5  B.  &  Adol.  469 ;  though  the 
contrary  of  this  proposition  was  once  contended  for.    B.  y.  St  Benedict,  4  B.  & 

A.  447 ;  B.  y.  Mellor,  1  B.  ft  Adol.  32;  B.  y.  Cumberworth,  3  B.  &  Adol.  112; 

B.  y.  Wright,  3  B.  ft  Adol.  683.  See  now,  howeyer,  on  this  subject,  5  ft  6  W.  4, 
c.  50,  8.  23,  cited  post. 

r  *QA  1  *^^  ^^  ^^^^  already  remarked,  that  a  highway  is  sometimes  created 
*•       -'   by  an  act  of  parliament  passed  for  that  purpose.  The  proyisions  of  such 

an  act  must  be  strictly  followed,  or  the  creation  will  not  take  place.    See  B  y. 

Haslingfield,  2  M.  ft  S.  558.    Where  an  act  of  parliament  directed  a  road  from 

A.  to  B.,  it  was  held  that  the  whole  line  must  be  complete,  before  any  portion  of 
it  would  become  a  highway  repairable  by  the  parish.  B.  y.  Cumberworth,  3  B. 
ft  Ad.  112,  and  4  Ad.  ft  £11.  731 ;  B.  y.  Edge  Lane,  4  Ad.  ft  EU.  723.  It  was 
thought  in  one  case,  that  where  the  act  directed  a  main  road  toith  branches^  the 
main  road  would  become  a  public  road  before  the  completion  of  the  branches, 

B.  y.  J.  J.,  W.  B.  of  Yorkshire,  5  B.  ft  Ad.  1003;  but  the  act  there  contained  the 
word  respectively;  and  B.  y.  Edge  Lane  shows  that,  in  the  absence  of  special 
words,  it  is  otherwise. 

III.  As  to  the  mode  in  which  a  Highway  may  he  lost — ^The  common  law  pre- 
sents no  means  by  which  a  public  right  of  way  can  be  lost  absolutely,  Fuller  y. 
Saunders,  Cro.  Jac.  446.  It  might,  howeyer,  be  diyerted  from  one  line  of  road 
into  another ;  and  that  either  by  the  act  of  €k)d — as  if  a  nayigable  riyer  change 
its  course  J  [see  Beg.  y.  Bamber,  6  Q.  B.  279  j  Beg.  y.  Paul,  2  M.  ft  Bob.  307, 
coram  Maule,  J.] ;  or  by  proceedings  on  a  writ  entitled  that  of  ad  quod  damnum^ 
which  is  an  original  writ  issuing  out  of  Chancery,  and  directing  the  sheriff  to 
summon  a  jury,  to  inquire  whether  the  proposed  diyersion  will  be  detrimental  to 
the  public,  and  to  return  the  inquisition  into  Chancery,  where  any  person  injured 
thereby  might  haye  impeached  it. 

A  public  highway  may,  of  course,  be  either  extinguished  or  diyerted  by  act  of 
parliament ;  and  statute  5  ft  6  W.  4,  c.  50,  contains,  from  section  84  to  92, 
copious  directions  as  to  the  mode  in  which  it  may  be  stopped  up  or  diyerted  by 
two  justices.    Those  sections  enact,  that  wheneyer  the  inhabitants,  in  yestry 
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ambled,  deem  it  expedient  that  a  fai/^hwaj  slioiild  be  sU)ppedf  diverted,  w 
t,  eitber  entirely,  or  reserving  a  foot-way  or  bridle-way,  tbe  cbairman  8hall| 
in  writing,  direct  tbe  Borreyor  to  apply  to  two  justices  to  view  it  and  authorise 
bim  to  pay  the  expenses  of  the  view.  Any  inhabitant  may  call  upon  the  church* 
wardens  to  assemble  a  vestry  for  this  purpose.  If  it  appear  to  the  two  justices, 
upon  their  view,  that  the  highway  may  beneficially  be  stopped,  diverted,  or  turned, 
and  the  owner  of  the  land  through  which  the  new  highway,  (if  any)  is  intended 
to  he  made,  consent  in  writing,  notices  are  to  be  affixed  at  each  end  of  the  road, 
published  for  four  weeks  running  in  a  county  newspaper,  and  for  four  successive 
Sundays  on  the  door  or  the  church  of  each  parish  through  which  the  highway 
runs ;  and  when  proof  has  been  made,  to  the  satisfaction  of  the  justices,  of  the 
publication  of  such  notices,  and  a  plan  has  been  laid  before  them  of  the  old  and 
proposed  new  highways,  the  justices  are  to  make  their  certificate,  which  is  to  be 
lodged  with  the  clerk  of  the  peace,  and  at  the  quarter  sessions  next  after  four 
weeks  from  the  day  of  its  being  so  lodged,  is  to  be  read  in  open  court,  and 
enrolled,  together  with  the  proof,  plan,  and  consent,  among  the  records  of  the 
quarter  sessions.  The  stoppage  or  diversion  of  several  highways  connected  with 
each  other,  may  be  effected  by  the  same  order  and  certificate.  Parties  aggrieved 
by  such  certificate  may  appeal  to  the  said  quarter  sessions,  giving  ten  days 
notice,  and  a  statement  of  the  grounds  of  appeal.  The  court  of  quarter  sessions 
is  to  enrpannel  a  jury  to  try  this  appeal,  to  decide  it  according  to  the  verdict, 
and  to  award  costs  to  the  successfnl  party.  If  there  be  no  appeal,  or  the  appeal 
be  dismissed,  the  quarter  sessions  are  to  make  an  order  for  the  diversion  or 
stopping  the  old  highway,  and  purchasing  the  ground  for  the  new  one,  which 
thenceforth  is  to  be  a  public  highway. 

Besides  the  above  enactment,  the  Turnpike  Acts  contain  provisions  applicable 
to  that  class  of  ways  only. 

rv.  Aatoikt  mode  in  tohich  a  Highway  is  to  he  repaired. — ^At  common  law, 
the  liability  to  repair  all  highways  within  a  parish  rests  on  the  occupiers  of  the 
knd  therein.  1  Roll's  Abr.  390  ]  Austin's  case,  1  Vent.  183,  9 ;  B.  v.  St  George, 
Hanover  Sq.,  3  Camp.  222 ;  B.  v.  Neverthong,  2  B.  &  A.  179,  [and  6  &  6  W.  4, 
c  50,  s.  29,  regulates  the  mode  in  which  a  rate  is  to  be  made  for  that  purpose, 
upon  all  property  liable  to  be  rated  to  the  relief  of  the  poor,  and  ''  such  woods, 
mines,  and  quarries  of  stones,  or  other  hereditaments  as  have  heretofore  been 
usually  rated  to  the  highways," — ^that  is  to  say,  such  woods,  &c.,  as  have  been 
Qsnally  rated  to  the  highways  in  the  particular  parish  where  the  rate  is  made; 
therefore,  timber-woods,  which  had  not  been  for  a  number  of  years  before,  and  up  to 
the  passing  of  the  Act,  rated  to  the  highways  in  the  parish  in  which  they  were 
sitoatCf  were  held  not  to  be  rateable  afler  the  passing  of  the  act,  although  similar 
woods  had  always  been  rated  in  the  neighbouring  parishes  and  country  generally. 
B.  V.  Rose,  6  Q*  B.  153 ;  so  that  property  may  be  rateable  in  one  parish,  to  the 
repair  of  the  highways,  whilst  the  same  description  of  property  is  not  so  rateable 
in  another.]  Where  a  place  happened  to  be  extra  parochial,  it  seemed  doubtful 
how  the  repair  was  to  be  enforced.  R.  v.  Kingsmore,  2  B.  Jk  G.  190;  [and  see 
Beg.  T.  Midville,  4  Q.  B.  240.]  The  liability  of  the  parishioners  may  indeed  be 
suspended,  and  the  burden  imposed  on  *other  persons,  under  certain  cir-  r  ^^h  -t 
cnmstances.  But  then,  if  those  persons  become  in  any  way  unable,  or 
cease  to  be  compellable,  to  perform  the  duty  of  reparation,  the  dormant  liability 

of  the  parishioners  revives.    Young  v. ,  1  Lord  Raym.  725 ;  R.  v.  Sheffield, 

2  T.  R.  106 ;  R.  V.  Oxfordshire,  4  B.  Jk  0. 194.  Nor  can  the  parish,  by  any  agree- 
ment whatever,  exonerate  itself  from  this  inherent  liability.  R.  v.  Mayor  of 
Liverpool,  3  East,  86.  [By  4  Jk  5  Vict  c.  59,  continued  by  several  acts,  the  last 
of  which  is  10  &  11  Vict.  c.  93,  justices  at  special  sessions,  on  proof  of  the  defi- 
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ciency  of  the  funds  of  any  tumpike-tmst|  may  order  a  portion  of  the  highway- 
rate  to  be  paid  to  the  trustees,  for  the  repair  of  such  portion  of  the  turnpike 
road  as  lies  within  the  parish  in  which  the  rate  is  made ;  and  the  justices  have 
power  to  make  such  an  order,  although  the  deficiency  in  the  trust-fdnd  has  been 
occasioned  by  payment  of  interest  upon  a  pre-existing  debt.  See  B.  v.  White, 
4  Q.  B.  101.] 

This  common-law  liability  to  repair  all  the  highways  situate  within  it,  under 
which  every  parish  lay,  has  now,  however,  been  a  good  deal  narrowed  by  statute 
6  &  6  W.  4,  c.  50,  so  far  as  respects  roads  constructed  by  private  individuals, 
after  the  passing  of  that  act.  The  23d  section  [which  is  not  retrospective,  B.  v. 
Westmark,  2  M.  &  B.  305]  enacts  that  no  road  made  by  a  private  person  or  cor- 
poration, or  set  out  as  a  private  drifl-way  or  horse-path  by  the  award  of  inclosure 
commissioners,  shall  be  deemed  a  highway  repairable  by  the  parish,  unless  three 
months'  notice  be  given  to  the  surveyor  of  the  intention  to  dedicate,  and  unless 
it  be  substantially  made,  to  his  satisfaction,  and  that  of  two  justices,  who  are  to 
view  and  certify,  and  their  certificate  is  to  be  enroUed  at  the  next  sessions.  The 
surveyor,  on  receipt  of  the  notice,  is  to  call  a  vestry,  and  if  they  deem  the  new 
road  not  of  sufficient  utility,  the  question,  is  to  be  determined  by  the  next  special 
session  for  the  highways.  Hence  it  appears  that  the  sort  of  dedication  which 
will  suffice  to  entitle  the  public  to  a  road,  will,  for  the  future,  be  different  from 
that  which  must  take  place  in  order  to  burden  the  parish  with  the  duty  of  repair- 
ing it.  See  B.  v.  Leake,  6  B.  &  Ad.  469;  B.  v.  Cumberworth,  3  B.  &  Ad.  112; 
B.  V.  Wright,  3  B.  &  Ad.  683  ;  B.  v.  Mellor,  1  B.  &  Ad.  32 ;  Grand  Surrey  Canal 
Co.  V.  Hall,  1  M.  A  G.  393. 

Special  provisions  have  been  made  by  the  Legislature,  respecting  the  repair  of 
roads  which  happen  to  pass  along  the  boundary  line  of  two  parishes,  so  as  to 
have  one  side  in  one  parish,  and  the  other  side  in  another  parish.  See  5  &  6  W. 
4,  c.  50,  ss.  58,  59,  60,  61. 

It  has  been  said,  that  the  common  law  liability  to  repair  highways,  may  be 
imposed  on  other  persons  than  the  parishioners  at  large  under  certain  circum- 
stances.   These  are — 

1.  Where  the  owner  of  the  land  through  which  the  highway  passes,  incloses, 
in  which  case  he  becomes  liable  to  repair  as  much  of  it  as  he  has  inclosed ;  Sir 
E.  Duncombe's  case,  Cro.  Car.  366 ;  the  reason  of  this  is,  that  the  inclosure  pre- 
vents the  public  from  exercising  their  right,  which  has  been  before  spoken  of, 
viz.,  that  of  going  on  the  adjacent  land  when  the  highway  is  impassable ;  and 
the  repairs  to  which  he  is  subjected  are  stricter  than  the  liability  even  of  the 
parish,  for  the  parish  is  only  obliged  to  keep  the  road  in  the  same  state  in  which 
it  has  always  been ;  whereas  the  person  who  has  inclosed,  is  bound  to  maintain 
a  perfect  good  way  ;  and  if  he  do  not,  the  public  may  justify  making  gaps  in  his 
inclosure,  and  going  into  his  grounds  as  far  as  is  necessary  to  avoid  the  bad  way. 
Henn's  case.  Sir  W.  Jones,  296 ;  see  B.  v.  Flecknow,  Burr.  461,  and  3  Salk.  182 ) 
[also  the  observations  of  Abbott,  C.  J.,  in  Steele  v.  Prickett,  2  Stark.  468,  et  seq.] 
He  may,  however,  get  rid  of  his  liability  by  destroying  his  inclosures.  B.  v. 
Stoughton,  2  Wms.  Saund.  160,  note  12.  When  there  is  an  ancient  inclosure  on 
one  side  of  a  road,  and  the  owner  of  the  land  on  the  other  side  incloses  it,  he 
shall  maintain  the  whole  way;  B.  v.  Stoughton,  2  Wms.  Saund.  161,  note:  if 
there  be  no  such  ancient  inclosure,  he  shall  only  repair  half  the  way ;  B.  v. 
Stoughton,  1  Sid.  464 ;  where  two  inclose,  they  shaU  repair  the  way  in  moieties, 
ibid.;  and  see  1  Wms.  Saund.  161,  in  notis. 

2.  The  burthen  of  repair  may  be  cast  on  a  particular  person  by  prescription ; 
this  prescription,  if  alleged  against  a  corporation,  may  bo  general ;  [see  B.  v. 
Birmingham  and  Gloucester  Bailway  Co.,  3  Q.  B.  223 ;  where  the  question  was 
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discussed  whether  an  indictment  for  non-repair  would  lie  against  a  corporation, 
and  held  that  it  would]  ;  but  if  alleged  against  an  individual,  some  consideration 
for  it  must  be  shown,  ex.  gr.,  the  having  lands  holden  by  such  service.  1  Hawk. 
P.  C.  c.  76,  s.  8.  See  B.  v.  Kerrison,  1  M.  &  S.  435  •,  13  Rep.  33 ;  Bac.  Abr. 
Highway,  F. ;  B.  v.  St.  Giles,  5  M.  &  S.  260.  [See  Priestly  v.  Foulds,  2  M.> 
G.  175.]  And  when  lands  holden  by  such  charge  are  conveyed  to  several,  the 
charge  is  not  apportioned  among  them,  but  each  is  liable  to  the  whole  repairs, 
and  must  have  contribution  from  the  others.  Begina  v.  Duchess  of  Buccleugh, 
1  Salk.  358 ;  B.  v.  Bnckridge,  4  Mod.  48 }  3  Yin.  Abr.  ApportwnmerUf  5,  pL  9. 
Whether  the  obligation  to  repair  a  highway  ratione  tenurse  must  of  necessity  be 
immemorial,  has  been  doubted.  [But  see  B.  v.  Hayman,  Moo.  &  M.  402 ;  and 
per  Taunton,  J.,  B.  v.  Middlesex,  3  B.  &  Ad.  210.]  See  the  able  argument  of 
Mr.  Cresswell  on  this  subject,  in  B.  v.  Scarisbrick,  6  A.  &  £.513,  where  he  con- 
tends that  the  true  rule  is  that  a  highway  is  prima  fjeicie  presumed  to  be  imme- 
morial ;  and  therefore  the  origin  of  the  obligation  must  usually  be  so  too.  But  that 
where  the  origin  of  the  road  can  be  shown,  so  may  that  of  the  obligation ;  and 
he  refers  to  Mayor  of  Lyme  Begis  v.  Henley,  to  show  that  such  an  obligation  is 
capable  of  a  modem  origin.  [The  obligation  to  repair  ratione  tenurse  seems  to 
be  enforceable  in  the  first  instance  against  the  occupier,  who  is  the  only  person 
known  to  the  public,  and  who  has  his  remedy  over  against  the  owner.  Baker  v. 
Greenhill,  3  Q.  B.  148 }  and  quaere,  whether  the  owner  of  lands  bound  to  repairs 
ratione  tenure  is  liable  to  be  indicted  as  such  though  he  be  not  in  occupation, 
and  the  lands  be  occupied  by  another ;  see  B.  v.  Sutton,  3  A.  Jk  E.  597,  where 
lands  so  charged  with  repairs  were  occupied  by  the  guardian  in  socage  of  an 
infant  eleven  years  old,  who  had  inherited  them }  it  was  held :  1.  That  the  infant 
was  not  indictable  as  owner ;  2.  That  the  guardian  was  *,  S.  C] 

If  a  road  had  been  widened,  the  mode  of  doing  which  is  now  provided  by 
*5  &  6  W.  4,  c.  50,  s.  82,  the  parish  must  at  common  law  have  repaired  r«Qo-i 
the  new  part  thereof.  B.  v.  West  Biding  of  Yorkshire,  2  East,  353 ;  st.  4  *-  -' 
G.  4,  c.  95,  s.  68.  But  now,  when  a  road  is  widened,  diverted,  or  turned,  the  parish 
must  repair  the  whole;  and  means  are  provided  for  enforcing  a  rateable  contribu- 
tion from  the  persons  previously  liable  to  the  reparation.  5  &  6  W.  4,  c.  50,  sec. 
93.     [And  see  4  G.  4,  c.  95,  and  B.  v.  Inhabitants  of  Barton,  11  A.  A;  E.  343.] 

By  sect.  62  of  the  said  act,  a  mode  is  chalked  out  of  converting  a  highway, 
repairable  by  a  corporation,  or  individual,  into  a  parish  highway,  and  fixing  the 
compensation  to  be  paid  by  the  party  to  be  relieved  from  the  onus  of  repairing. 

3.  The  inhabitants  of  a  particular  township  within  a  parish,  may,  by  custonif 
be  bound  to  repair  the  highways  lying  within  its  own  boundary.  B.  v.  Eccles- 
field,  1  B.  &  A.  348 ;  [although  it  is  not  proved  affirmatively  that  there  are,  or 
have  been,  ancient  highways  in  the  township,  B.  v.  Bamoldswick,  4  Q.  B.  499.] 
In  like  manner,  a  parish  may,  by  immemorial  custom,  be  charged  with  the  repair 
of  a  bridge,  instead  of  the  county ;  B.  v.  Hendon,  4  B.  A;  Adol.  628 ;  but  not  with 
the  repairs  of  a  highway  out  of  its  boundary.  B.  v.  St.  Giles,  5  M.  &  S.  260 ;  B. 
V.  Machynlleth,  2  B.  &  C.  166.  By  such  a  custom,  the  township  is  placed  on  the 
same  footing  as  a  parish,  with  respect  to  the  highways  within  it,  whether  new  or 
old.  B.  V.  Hatfield,  4  B.  A;  A.  75 ;  [B.  v.  Eastington,  5  A.  &  £.  765 ;  B.  v. 
Heage,  2  Q.  B.  132.]  See  5  &  6  W.  4,  cap.  50,  s.  5.  See  iurther  as  to  highways, 
and  particularly  as  to  pleadings  relating  to  them,  the  notes  to  B.  v.  Stanghton,  2 
Wms.  Saund.  160 ;  and  as  to  bridges,  see  stats.  22  H.  8,  cap.  5 ;  43  G.  3,  cap.  59, 
sec.  5 ;  and  5  &  6  W.  4,  cap.  50,  sees.  21  &  22.  \ 

The  above  observations  have,  to  avoid  confusion,  been  confined  to  highways 
over  land.   But  it  is  clear  that  the  channels  of  public  navigable  rivers  were  always 
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highways.  [See  Mayor  of  Ck>lcliester  v.  Brooke,  7  Q.  B.  339,  to  which  case  the 
reader  is  referred,  as  containing  mnch  nsefnl  information  upon  the  extent  of  the 
rights  of  the  public,  in  navigable  tidal  rivers.]  Up  to  the  point  reached  bj  the 
flow  of  the  tide  the  soil  was  presumably  in  the  crown ;  above  that  point,  whethec 
tl^  soil  at  common  law  was  in  the  crown  or  in  the  owners  of  adjacent  lands,  was 
ap^ntperiiaps  not  free  from  doubt;  there  was  at  least  a  jurisdiction  in  the 
crown  to  reform  and  punish  nuisances  therein.  It  was  therefore  at  common  law 
illegal  to  erect  weirs,  &c.,  so  as  to  obstruct  the  channel.  Those  prior  to  Edward 
the  First's  reign  are,  however,  legalized  by  the  construction  of  26  Edw.  3,  c.  4^ 
which  provided  for  the  destruction  of  those  levied  subsequently.  Williams  ▼. 
WUcox,  8  A.  &  £.  314. 


<<  An  easement  is  defined  to  be  a  liberty,  privilege,  or  advantage  in  land, 
without  profit,  existing  distinet  frt>m  an  ownership  of  the  soil  /'  per  Pekn- 
TIS8,  G.  J.,  in  Pomeroy  v.  Mills,  3  Vermont,  279.  Such  a  privilege  or 
liberty,  open  to  the  community,  is  a  public  easement;  of  which,  highways 
are  the  most  common  instances. 

A  highway  may  be  created  by  legislative  authority,  exercised  either 
directly,  or  through  a  municipal  corporation  authorized  by  its  charter  to 
open  streets,  or  through  general  road  laws,  which  exist  in  most  states,  em- 
powering justices  or  county  courts  to  act  upon  the  petition  of  the  inhabit- 
ants :  or,  it  may  arise  from  a  dedication  by  the  owner.  Squares,  walks, 
&c.,  may  also  be  the  subjects  of  dedication  to  the  public. 

A  dedication  is  defined  to  be  « the  act  of  devoting  or  giving  property  for 
some  proper  object,  and  in  such  manner  as  to  conclude  the  owner;"  Hun- 
ter V.  The  Trustees  of  Sandy  Hill,  6  Hill,  407,  411.  It  may  be  made  by 
parol ;  Trustees  of  Dover  v.  Fox,  9  B.  Monroe,  200 ;  or  it  may  be  pre- 
sumed from  lapse  of  time ;  and  the  period  required  by  the  statute  of  limi- 
tations to  bar  a  right,  would,  from  analogy  to  that  statute,  be  sufficienty 
though  so  long  a  time  would  not  always  be  requisite ;  State  v.  Wilkinson, 
2  Vermont,  480;  Abbott  v.  Mills,  et  al.,  8  id.  521 ;  State  v.  Trask,  6  id. 
855 ;  Greely  v.  Quinby,  2  Foster,  838 ;  Shaw  and  others  v.  Crawford,  10 
Johnson,  286;  Doe  ex.  dem.  Kennedy's  Ex'rs  v.  Jones,  11  Alabama,  64, 
84 ;  State  v.  Sartor,  2  Sirobhsrt,  61,  66 ;  Stuy vesant  v.  Woodruff,  1  Za- 
briskie,  184,  147 ;  State  v.  Thomas,  4  Harrington,  568 ;  Begins  v.  East 
Mark,  11  Q.  B.  887;  or,  it  may  be  by  immediate  presumption;  Hunter 
V.  The  Trustees  of  Sandy  Hill;  Lamed  v.  Lamed,  11  Metcalf,  421,  428; 
Noyes  V.  Webb,  19  Connecticut,  251,  265.  Thus,  if  one  owning  land 
exhibit  a  map  of  it,  on  which  a  street  is  defined,  though  not  as  yet  opened, 
and  building-lots  be  sold  by  him  with  reference  to  a  front  or  rear  on  that 
street,  this  is  an  immediate  dedication  of  that  street ;  and  the  purchasers 
of  lots  have  a  right  to  have  that  street  thrown  open  forever;  Wyman  v. 
Mayor  of  New  York,  11  Wendell,  487;  Livingston  v.  Mayor  of  New 
York,  8  id.  85,  and  see  The  Matter  of  29th  and  89th  streets,  1  Hill's 
New  York,  189,  192 ;  and  this  principle  is  not  limited  in  its  application 
to  the  single  street  on  which  such  lots  may  be  situated.  If  the  owner  of 
land  lays  out  and  establishes  a  town,  and  makes  and  exhibits  a  plan  of 
the  town,  with  various  plots  of  spare  ground,  such  as  streets,  alleys,  quays, 
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&e.,  and  sells  tbok  lots  with  clear  reference  to  that  plan,  the  purchasers  of 
the  lots  aoquire,  as  appurtenant  to  their  lots,  every  easement,  privilege  and 
advantage  which  the  plan  represents  as  heionging  to  them  as  a  part  of  the 
town,  or  to  their  owners  as  citizens  of  the  town.  And  the  right  thus 
passing  to  the  purchasers  is  not  the  mere  right  that  such  purchaser  mi^y 
use  these  streets  or  other  public  places,  according  to  their  appropriate  pur- 
poeea,  but  a  right  vesting  in  the  purchasers,  that  all  persons  whatever,  as 
their  occasions  may  require  or  invite,  may  so  use  them ;  in  other  words, 
the  sale  and  conveyance  of  lots  in  the  town,  and  according  to  its  plan, 
imply  a  grant  or  covenant  to  the  purchasers,  that  the  streets  and  other 
public  places  indicated  as  such  upon  the  plan,  shall  be  forever  open  to  the 
use  of  the  public,  free  from  all  claim  or  interference  of  the  proprietor, 
inconsistent  with  such  use ;  Rowan's  Ex'rs  v.  Town  of  Portland,  8  B. 
Monroe,  232,  237;  see  also  Bowling-green  v.  Hobson,  3  id.  478,  481, 
ind  Huber  et  al.  v.  Gazley,  et  al.,  18  Ohio,  18 ;  Dammer  v.  Den  ex  dem. 
Selectmen  of  Jersey  City,  Spencer,  86,  106 ;  Wickliffe  v.  City  of  Lexing- 
ton, 11  B.  Monroe,  163.  And  Heckerman  v.  Hummel,  19  Pennsylvania 
State,  69,  is  not  inconsistent  with  this.  In  that  case  there  had  been  an 
aoquiesoence  for  eighty  years  in  an  appropriation  of  ground,  contrary,  as 
seemed  probable^  to  the  first  design.  But  a  mere  survey  or  laying  out  of 
streets  upon  a  man's  own  land,  without  selling,  or  permitting  persons  to 
occupy,  would  not  constitute  a  dedication ;  8  B.  Monroe,  p.  236  3  United 
States  V.  Chicago,  7  Howard's  Supreme  Court,  185, 196.  See  McLaugh- 
lin et  al.  V.  Stevens,  18  Ohio,  94*  The  principle  of  dedication  by  the 
acts  of  the  owner  of  land  is  recognized  as  a  part  of  the  common  law  in 
Hobba  V.  Lowell,  19  Pickering,  405,  where  it  was  held  that  closing  an 
old  road,  and  opening  another  road  through  which  the  travel  on  the  former 
road  was  made  to  pass,  rendered  the  latter  a  highway  at  once.  But  the 
mere  opening  of  a  way,  and  permitting  the  public  to  use  it,  is  not,  of  itself, 
a  dedication;  Witter  v.  Harvey,  1  M<Cord,  47;  nor  will  the  mere  widen- 
ing of  an  existing  street  by  an  adjoining  owner,  for  his  own  convenience 
or  benefit,  preclude  his  again  enclosing  and  building  on  his  ground;  Biddle 
V.  Ash,  2  Ashmead,  211,  220;  Gowan  v.  The  Philadelphia  Exchange 
Company,  5  Watts  k  Sergeant,  141.  But  if  continued  for  a  great  length 
of  time,  as  for  forty  years,  it  probably  would ;  Valentine  v.  Boston,  22 
Pickering,  75;  State  v.  Bartlett,  referred  to  3  Foster,  331,  339;  Smith 
V.  The  State,  3  Zabriskie,  191.  A  dedication  to  the  public  of  a  use  of 
land  must  rest  on  the  intention  or  clear  assent  of  the  owner ;  which  may 
be  manifested  by  writing,  sealed  or  unsealed,  or  by  parol,  or  by  acts  incon- 
sistent and  irreconcilable  with  any  inference  except  such  consent;  but 
the  dedication  must  be  under  such  circumstances  as  to  indicate  an  aban- 
donment of  the  use  to  the  community  by  the  owner,  and  therefore  repeated 
declarations  by  the  owner  inconsistent  with  any  dedication  will  prevent 
such  conclusion,  and  the  acts  and  words  to  effect  a  dedication  should  be 
unambiguous  and  unequivocal.  If,  therefore,  a  person  opens  and  uses  a 
space  upon  his  own  land  as  a  road  for  his  own  convenience  and  purposes, 
the  mere  fact  that  the  community  are  allowed  to  make  use  of  it  in  com- 
mon with  him,  for  even  twenty  or  thirty  years,  will  not  constitute  a  dedi- 
cation of  it  to  the  public  use,  especially  in  the  face  of  declarations  on  his 
part  inconsistent  with  an  assent  to  such  dedication ;  Irwin  v.  Dixion  et 
Vol.  n. — 14 
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al,  9  Howard,  10,  80,  82 ;  Barker  v.  Clark,  4  New  Hampshire,  383 ; 
Bowers  v.  Suffolk  ManufacturiDg  Co.,  4  Cusbing,  832.  In  the  last  case 
it  was  questioned,  as  it  had  previously  been  in  Hobbes  y.  Lowell,  19  Pick- 
ering, 405,  whether  any  public  way  can  be  established  by  dedication 
merely,  and  with  assent  express  or  implied,  of  the  city  or  town ;  for  if  it 
can,  any  land  owner  might,  for  his  own  interest,  establish  a  highway  and 
make  the  town  support  it.  It  has  been  since  established,  that  there  must 
not  only  be  an  intention  by  the  owner  of  the  land  to  dedicate,  but  an 
acceptance  also  by  the  public ;  and  that  to  establish  acceptance  by  use,  the 
use  must  be  clearly  proved ;  Badeau  v.  Mead,  14  Barbour,  889 ;  Reming- 
ton y.  Millard,  1  Rhode  Island,  98 ;  Simmons  v.  Munford,  8  Rhode  Island, 
173«  With  regard  to  the  acquisition  of  a  right  of  way,  less  presumption 
of  a  dedication  would  arise,  where  the  land  is  forest  land  or  wood  land 
unenclosed ;  and  a  prohibition  of  passage  over  which  might  be  considered 
churlish,  as  it  also  might  be,  unless  a  constant  watch  were  kept,  quite 
ineffectual ;  Hutton  y.  Tindall,  6  Richardson,  396 ;  Badeau  y.  Mead,  14 
Barbour;  and  so  in  The  State  y.  Nudd,  8  Foster,  827,  where  the  alleged 
highway  was  described  as  being  between  the  land  of  N.  and  the  beach  of 
the  Atlantic  ocean,  and  the  evidence  tended  to  show  that  a  number  of 
teams,  more  or  less,  passed  along  the  alleged  way ;  some  of  them  going  to 
a  certain  point,  and  in  two  or  three  instances,  around  it,  for  the  purpose 
of  gathering  rock-weed,  principally,  but  sometimes  sea-weed  and  drift 
wood,  and  that  this  occurred  every  year,  for  more  than  twenty  successive 
years,  mostly  in  the  fall  and  winter;  that  wheel-ruts  were  distinguishable 
along  the  westerly  end  of  the  way,  for  a  good  portion  of  the  time,  but 
were  sometimes  covered  up  by  the  sand,  and  that,  towards  the  point,  the 
bank  in  some  places  was  washed  away  from  year  to  year,  and  the  travel 
accordingly  changed,  keeping  as  near  the  bank  as  possible ;  but  it  did  not 
appear  that  the  way  was  ever  laid  out  as  a  highway,  or  fenced,  or  repaired, 
nor  that  the  town  in  which  it  was  situated  had  ever  done  any  act  to  recog- 
nise it ;  it  was  heldf  that  the  evidence  was  insufficient  to  establish  the 
existence  of  the  alleged  public  highway.  The  legal  principle  on  which 
the  binding  and  irrevocable  nature  of  a  dedication  of  a  street  or  highway, 
is  founded,  appears  to  be  this :  if  a  way  or  street  be  laid  out,  on  the  soil 
or  on  a  map,  by  authority  of  the  owner  of  the  land,  and  the  resumption 
of  that  street  or  way  would  be  a  fraud  upon  any  interests  acquired  upon 
the  faith  of  its  being  left  open,  the  owner  cannot  revoke  that  appropria- 
tion : — this  dedication  may  be  immediate,  if  it  be  shown  that  the  opening 
of  the  street  has  induced  interests  to  be  immediately  vested  in  such  a 
manner,  that  the  resuming  of  the  soil  would  be  a  fraud  upon  them ;  and 
without  such  particular  showing,  lapse  of  time  operates  as  affording  a  pre- 
sumption that  a  revocation  would  be  injurious  to  interests  acquired  on  the 
faith  of  the  street's  being  left  open,  and  therefore  would  be  fraudulent ; 
and  the  length  of  time  for  this  presumption  of  fact  must  vary  with  the 
circumstances ;  but,  generally,  in  case  of  a  new  street,  the  time  fixed  by 
the  statute  of  limitations  would  create  a  presumption  of  law.  ^<The  use," 
say  the  court,  in  The  City  of  Cincinnati  v.  The  Lessee  of  White,  6  Peters, 
481,  489,  «  ought  to  be  for  such  a  length  of  time  that  the  public  accom- 
modation and  private  rights  might  be  materially  affected  by  an  interrup- 
tion of  the  enjoyment."     In  Abbott  v.  Mills  et  al.,  8  Vermont,  521,  527, 
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tbe  court  decide,  that  user  for  the  statutory  period  of  limitation;  is  not 
indispensably  necessary  to  afford  conclusive  evidence  of  a  binding  dedica- 
tion ;  and  say,  that  <<  the  act  of  throwing  open  the  property  to  the  public 
use,  without  any  other  formality,  is  sufficient  to  establish  the  fact  of  a  dedi- 
cation to  the  public ;  and  if  individuals,  in  consequence  of  this  act,  become 
interested  to  have  it  continue  so,  as  by  purchasing  property,  &c.,  the  owner 
cannot  resume  it/'  There  are  similar  dicta  in  State  v.  Callen,  id.  530 ; 
Smith  V.  The  State,  3  Zabriskie,  140 ;  and  in  State  v.  Trask,  6  id.  355, 
the  principle  above  stated  is  expressly  announced :  <<  Such  time,  and  such 
only,  is  requisite,  as  suffices  to  acquire  thai  interest,  with  the  assent  and 
concurrence  of  the  owner  which  would  render  it  fraudulent  in  him  to 
resume  his  rights.^'  See,  also.  Rowan's  Ex'rs  v.  Town  of  Portland,  8  B. 
Monroe,  232,  237;  and  Noyes  v.  Ward,  19  Connecticut,  251,  265;  and 
Adams  v.  Saratoga  and  Washington  Rail-Road,  11  Barbour,  414.  All  the 
cases  respecting  dedications  of  streets  and  highways,  appear  to  rest  upon 
this  principle.  In  regard  to  dedications  to  pious  and  charitable  uses,  such 
as  burying  grounds,  the  principle  upon  which  the  estoppel  is  said  to  rest 
is,  that  it  would  be  immoral,  indecent,  and  even  sacrilegious,  to  reclaim 
at  pleasure,  property  which  has  been  solemnly  devoted  to  the  use  of  the 
public  in  furtherance  of  some  pious  or  charitable  object;  Hunter  v.  The 
Trustees  of  Sandy  Hill,  6  Hill,  407,  442;  but  that  the  common  law  prin- 
ciple of  dedication  applies  to  public  burying  grounds,  is  doubtful. 

A  right  to  an  easement  may  be  terminated  by  non-user.  But  it  would 
seem,  on  general  principles,  that  the  release  by  this  means  of  an  easement, 
once  clearly  obtained,  ought  not  to  be  presumed  from  a  lapse  of  less  time 
than  that  which  would  raise  the  presumption  of  a  grant  of  it.  Mere 
obstruction,  is,  perhaps,  nothing  more  than  non-user.  This  principle 
seems  to  have  been  admitted  in  Bower  v.  Team,  6  Richardson,  296,  even 
by  the  majority  of  the  Court,  who  held,  under  a  statute  of  South  Carolina, 
which  made  a  possession  of  seven  years,  of  lands,  tenements  and  heredita- 
ments, a  good  title,  that  an  obstruction  for  this  lapse  of  time,  made  a  title 
in  the  owner  of  the  soil  to  the  easement,  so  as  to  bar  the  public.  A  mis- 
take, perhaps,  of  this  majority,  was  in  regarding  any  obstruction  as  a  pos- 
session of  the  easement ;  this  being  a  sort  of  property  not  capable,  per- 
haps, of  being  considered  apart  from  its  enjoyment.  An  easement  is  a 
right  invisible  and  intangible,  <<  existing  distinct  from  an  ownership  in 
soil."  The  defendant  ploughed  his  own  soil,  says  the  Court,  over  which 
the  plaintiff  had  a  right  of  way,  but  he  did  not  plough  the  right  of  way. 
A  right  of  private  way  will  be  generally  extinguished,  if  the  owner  of  the 
servient  tenement  acquire  the  fee-simple  of  the  dominant  tenement ;  but  if 
he  acquire  a  less  estate,  as  for  life  only,  it  is  not  extinguished,  5  Richard- 
son, 178. 

A  right  of  public  way  may  also  cease  by  abandonment;  and  where  the 
public  ceased  to  use  a  road  and  adopted  another,  and  the  owner  of  the  soil 
over  which  the  road  passed  resumed  the  use  of  it,  and  the  public  acqui- 
esced therein  for  a  term  of  three  years,  in  the  absence  of  contrary  proof, 
an  abandonment  was  presumed ;  Shelby  v.  The  State,  10  Humphreys, 
165. 

In  Peck  V.  Smith,  1  Connecticut,  106,  per  Reeve,  C.  J.,  and  in  Town 
of  Pawlet  V.  D.  Clark  and  others,  9  Oranoh,  292,  a  public  easement  is. 
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spoken  of  as  a  peculiar  kind  of  interest,  di£fering  from  the  ordinary  laws 
of  property,  in  that,  though  incorporeal,  it  may  arise  without  deed,  and 
may  take  efifect  without  any  grantee.  But  in  truth,  a  public  easement, 
(so  far  forth  as  it  is  public)  is  not  an  iTUerest ;  and  a  dedication  to  public 
uses  does  not  operate  as  a  grants  but  as  an  estoppel  in  pais  of  the  owner 
from  resuming  the  exclusive  use  of  his  own  property,  or  indeed  any  use 
which  is  inconsistent  with  the  public  use;''  <<it  precludes  the  party 
making  the  appropriation  from  re-asserting  any  right  over  the  land ;  at 
all  events,  so  long  as  it  remains  in  public  use )  City  of  Cincinnati  v. 
Lessee  of  White ;  Hunter  v.  The  Trustees  of  Sandy  Hill ;  Case  of  Pen- 
nypot  Landing,  16  Penn.  State,  89 ;  Curtis  v.  Keesler,  14  Barbour,  521. 
The  Supreme  Court  in  New  Orleans  v.  The  United  States,  10  Peters,  662, 
affirm  the  principles  of  dedications  to  public  uses,  as  regards  streets  and 
squares,  and  say,  <<  It  is  not  essential  that  this  right  of  use  should  be 
vested  in  a  corporate  body;  it  may  exist  in  the  public,  and  have  no 
other  limitation  than  the  wants  of  the  community  at  large.''  See,  also, 
Doe  ex  dem.  Kennedy's  Ex'rs  v.  Jones,  11  Alabama,  64,  84;  Dunmer  v. 
Den,  Spencer,  86, 107.  By  regarding  a  dedication,  not  as  transferring  a 
right,  but  as  operating  to  preclude  the  owner  of  the  soil  from  the  full 
enjoyment  of  his  own  rights  of  soil,  we  get  rid  of  the  necessity  of  invent- 
ing an  anomalous  interest,  which  passes  without  any  legal  ceremony,  and 
vest  without  any  legal  owner. 

In  regard  to  the  necessity  of  acceptance  of  the  dedication  of  a  public 
road,  to  make  the  community  chargeable  with  the  expense  of  maintaining 
it,  see  The  State  v.  Carver,  5  Strobhart,  217. 

In  reviewing  the  principles  of  law  connected  with  this  subject,  it  may 
be  convenient  to  consider : 

1.  Highways;  and  therewith,  the  authority  of  a  city  through  which 
they  may  pass,  and  of  the  state,  paramount  to  the  city :  t 

2.  Incorporated  turnpike,  canal,  and  rail-road  companies : 
8.  Public  squares,  walks,  &c. 

1.  Highways, — "A  highway,"  says  SwiPT,  J.,  in  Peck  v.  Smith,  1 
Connecticut,  103,  182,  <<is  nothing  but  an  easement,  comprehending 
merely  the  right  of  all  the  individuals  in  the  community  to  pass  and 
repass,  with  the  incidental  right  in  the  public  to  do  all  the  acts  necessary 
to  keep  it  in  repair.  This  easement  does  not  comprehend  any  interest  in 
the  soil  nor  give  the  public  the  legal  possession  of  it,  the  right  of  freehold 
is  not  touched  by  establishing  a  highway,  but  continues  in  the  original 
owner  of  the  land,  in  the  same  manner  it  was  before  the  highway  was 
established,  subject  to  the  easement."  These  principles  appear  to  be 
universally  recognized;  see  Webber  v.  Eastern  Bail-Road  Company,  2 
Metcalf,  147,  151 ;  Atkins  v.  Bordman  and  others,  id.  457,  467,  &o. 
The  public  have  only  the  right  of  passing  and  repassing,  and  of  digging, 
and  felling  trees  for  the  repair  of  the  road ;  and  any  thing  which  obstructs 
the  use  of  the  way  is  a  public  nuisance :  but  subject  to  this  easement,  the 
exclusive  ownership  of  the  soil, — the  freehold  and  all  the  profits, — ^remain 
in  him  who  owned  the  ground  before  the  highway  was  laid  out,  and  he 
may  maintain  trespass  or  waste,  or  recover  possession  subject  to  the  ease- 
ment. Accordingly,  it  has  been  decided ;  that  the  owner  of  the  soil  may 
sink  water-courses  or  drains  below  the  surface  of  the  way,  if  the  easement 
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be  not  interfered  with,  and  may  maintain  trespass  against  one  who 
obetrncts  snch  conrses,  Perley  ▼.  Chandler,  6  Massachnsetts,  455;  the 
herbage  belongs  ezclnsively  to  the  owner  of  the  soil,  and  he  may  main- 
tain trespass  against  one  who  pnts  his  cattle  into  the  highway  to  graze ; 
Stackpole  et  al.  y.  Healy,  16  id.  83 ;  and  see  Griffin  y.  Martin,  7  Bar- 
bour's S.  Gt.,  298,  308.  '<The  horseman  may  not  stop  to  graze  bis 
steed,"  Adams  y.  Riyers,  11  Barbour,  393 ;  he  may  maintain  trespass 
against  one  who  builds  on  the  highway ;  Peck  y.  Smith,  1  Connecticut, 
103;  Cortelyon  y.  Van  Brundt,  2  Johnson,  367;  or  deposits  fence-railsi 
or  other  obstructions  there;  or  who,  instead  of  passing  along  it  remains 
standing  there,  as  a  strolling  musician,  refusing  to  depart;  Adams  y. 
Riyers ;  Lewis  et  al.  y.  Jones  et  al.,  1  Barr,  336 ;  and  although  those 
whose  duty  it  is  to  repair,  may  cut  trees  upon  the  road  for  that  purpose, 
yet  they  are  trespassers  if  they  cut  them  for  their  own  use;  Makepeace  y. 
Worden  et  al.,  1  New  Hampshire,  16;  and  a  stranger  cutting  timber  is  a 
trespasser;  Babcock  y.  Lamb  and  Doty,  1  Cowen,  238 ;  one  who  has  a 
right  of  ferry  oyer  a  riyer,  has  no  right  to  land  his  boats  upon  the  termi- 
nus of  a  public  highway,  when  he  does  not  own  the  soil  himself;  Cham- 
bers y.  Furry,  1  Teates,  167;  Cooper  and  another  y.  Smith,  9  Sergeant 
&  Rawle,  20;  Chess  y.  Manown,  3  Watts,  219;  and  a  rail-road  company 
cannot  lay  their  railroad  on  a  highway,  though  authorized  by  their  charter, 
without  making  compensation  to  the  owner,  for  he  retains  eyery  right 
except  the  easement  belonging  to  the  public;  Trustees,  &c.  y.  Auburn 
and  Rochester  Rail-Road  Company,  3  Hill's  New  York,  567;  Benedict  y. 
(xoit,  3  Barbour's  S.  Gt.,  460,  465.  The  former  owner  continues  seised, 
and  the  soil  may  be  sold  by  him  subject  to  the  highway;  Fairfield  y.  Wil- 
liams and  Smith,  4  Massachusetts,  427;  Whitbeck  y.  Cook,  15  Johnson, 
483 ;  he  may  be  dispossessed  and  disseised,  subject  to  the  easement,  and 
has  the  same  remedies  to  preyent  encroachments  and  defend  his  rights 
against adyerse  possession,  as  if  there  were  no  easement;  Read  y.  Leeds,  19 
Connecticut,  182,  188 ;  he  may  recover  the  soil,  subject  to  the  easement, 
in  ejectment,  writ  of  entry,  or  writ  of  right;  Cooper  and  another  y. 
Smith;  Alden  y.  Murdock,  13  Massachusetts,  256;  Boiling  y.  The 
Mayor,  &c.  of  Petersburg,  3  Randolph,  563 ;  Thompson  et  al.  y.  Proprie* 
tors  of  Androscoggin  Bridge,  5  Greenleaf,  62;  (dicta  S.  P.  per  Ssdqwick, 
J.,  in  Commonwealth  y.  Peters,  2  Massachusetts,  125 ;  per  Parsons,  C.  J., 
in  Perley  y.  Chandler,  6  id.  454,  456 ;  per  Putnam,  C.  J.,  in  Stackpole 
et  al.  y.  Healy,  16  id.  33 ;  per  Platt,  J.,  in  Jackson  y.  Hathway,  15 
Johnson,  447;  and  Rogers  y.  Joyce,  4  Greenleaf,  93,  contains  nothing 
contra :)  and  if  the  right  of  way  be  discontinued  or  yacated,  the  ezclu- 
siye  use  or  ownership  reyerts  to  him ;  Jackson  y.  Hathaway,  15  Johnson, 
447,  (a  decision  made  <<  after  the  most  mature  consideration,"  Whitbeok 
Y.  Cook,  id.  483 ;)  The  Cheshire  Turnpike  y.  Stephens,  10  New  Hamp- 
shire, 133,  137 ;  (dicta,  S.  P.  per  M<Clean  in  Barclay  and  others  y. 
Howell's  Lessee,  6  Peters,  498,  513 ;  per  Parsons,  C.  J.,  in  Perley  v. 
Chandler,  6  Massachusetts,  454,  6 ;  per  Parker,  C  J.,  in  Alden  y.  Mur- 
dock; per  Sergsant,  J.,  in  Neyille  Road  Case,  8  Watts,  172, 177.) 

These  principles  appear  to  be  perfectly  well  settled  in  all  the  courts.  In 
Connecticut,  in  Stiles  y.  Curtis,  4  Day,  328,  some  yariety  of  opinion  was 
expressed,  but  in  Peck  y.  Smith,  1  Connecticut,  103,  the  common  law  doc- 
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trine  was  vindioated  and'  establisbed  with  great  ability  by  a  majorify  of 
the  judges;  and  the  opinion  of  two  of  the  minority,  Reeve  and  Inqsk- 
soLLy  that  the  fee  was  in  the  public,  appears  to  have  been  founded  on 
certain  statutory  provisions  in  that  state.     There  is,  however,  one  point 
upon  which  a  shadow  of  doubt  has  been  cast;  the  right  of  the  owner  of 
the  soil  of  a  highway  or  public  square  to  recover  in  ejectment  against  one 
who  takes  exclusive  possession  of  the  ground.     In  The  City  of  Cincin- 
nati V.  Lessee  of  White,  6  Peters,  431,  and  Barclay's  Lessee  v.  Howell 
and  others,  id.  498,  it  was  certainly  considered,  that  a  recovery  in  eject- 
ment was  barred  by  a  dedication  to  public  uses.     It  cannot  be  said,  how- 
ever, that  there  is  in  these  cases  a  judgment  of  the  Court  on  the  right  of 
the  plaintiff  to  recover  possession  subject  to  the  easement ;  for  it  was 
obviously  well  understood,  that  the  cases  were  brought  before  the  Supreme 
Court  for  the  settlement  of  the  right  of  the  public  to  the  easement,  and 
as  the  plaintiff  claimed  exclusive  possession,  the  Court  in  deciding  against 
that  claim,  probably  did  not  feel  called  upon  to  decide  on  the  right  to 
recover  subject  to  the  easement,  for  which  the  plaintiff  cared  nothing. 
The  remarks  of  Mr.  Justice  Thompson,  in  the  former  case,  must  therefore 
be  regarded  as  the  extra-judicial  dicta  of  an  individual.     Speaking  of  the 
decision  in  Goodtitle  v.  Alkcr,  1  Burrow,  143,  that  ejectment  will  lie  by 
the  owner  of  the  soil  for  land  subject  to  the  public  easement  of  a  highway, 
he  says,  «  This  doctrine  of  Lord  Mansfield  has  crept  into  most  of  our 
elementary  treatises  on  the  action  of  ejectment,  and  has  apparently,  in 
some  instances,  been  incidently  sanctioned  by  judges.     But  we  are  not 
aware  of  its  having  been  adopted  in  any  other  case,  where  it  was  the  direct 
point  in  judgment.     No  such  case  was  referred  to  on  the  argument,  and 
none  has  fallen  under  our  notice.   There  are,  however,  several  cases  in  the 
Supreme  Court  of  Errors  of  Connecticut,  where  the  contrary  doctrine  has 
been  asserted  and  sustained  by  reasons  much  more  satisfactory  than  those 
upon  which  the  case  in  Burrow  is  made  to  rest.     Stiles  v.  Curtis,  4  Day, 
328 ;  Peck  v.  Smith,  1  Connecticut,  103 :"  and  he  goes  on  to  say,  that 
the  action  cannot  be  sustained  on  principle,  because  the  recovery  of  pos- 
session by  the  plaintiff,  would  be  wholly  inconsistent  with  the  public  right. 
As  a  comment  on  these  remarks,  it  may  be  observed;  1.  That  what  is 
called  the  doctrine  of  Lord  Mansfield,  is  an  unanimous  decision  of  the 
judges  of  the  King's  Bench  after  argument.   2.  That  the  right  to  recover 
possession  of  the  soil  of  highways  and  public  squares,  subject  to  the  public 
easement,  in  ejectment,  writ  of  entry  and  writ  Df  right,  has  been  ex- 
pressly decided  by  the  Supreme  Courts  of  Pennsylvania,  Massacnusetts, 
and  Virginia,  above  referred  to,  and  Vermont,  in  all  which  it  was  the 
direct  point  in  judgment;  besides  the  dicta  above  referred  to,  to  which 
may  be  added  the  remark  of  the  court  in  Adams  v.  Emerson,  6  Pickering, 
57,  that  the  doubt  which  Goodtitle  v.  Alker  had  removed,  ^'very  clearly 
had  no  foundation  in  principle."   The  contrary  opinion  expressed  in  Stiles 
V.  Curtis,  was  the  notion  of  two  judges  out  of  nine,  and  in  Peck  v.  Smith, 
of  but  one  judge  (Ingersoll,  J.);  and  the  argument  of  Swirr,  J.,  in  the 
latter  case  is  believed  to  be  a  conclusive  demonstration  of  the  right  to 
maintain  ejectment.   He  observes,  that  the  doubt  had  rested  on  a  mistake 
as  to  the  nature  of  legal  possession,  and  the  consequence  of  a  recovery  in 
ejectment;  and  that,  if  possession  cannot  be  recovered,  subject  to  the 
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public  easemeDt,  that  if  one  have  a  right  of  way,  or  of  common  in  the 
land  of  another,  and  the  owner  be  disseised  by  the  proprietor  of  the  way 
or  common^  or  by  a  stranger,  he  cannot  recover  possession,  or,  if  one  tenant 
in  common  be  oasted  by  another,  he  cannot  recover  in  ejectment,  which 
is  a  stronger  case,  because  the  other  tenant  has  a  complete  right  of  pos- 
session. When  a  recovery  is  had  in  ejectment,  possession  is  delivered 
and  held  according  to  the  nature  and  extent  of  the  possessory  right  shown 
in  the  action.  8.  The  right  of  th^  owner  to  maintain  trespass  is  estab- 
lished in  a  great  number  of  cases ;  it  is  ths  point  decided  in  Peck  v.  Smith, 
and  again  in  Bead  v.  Leeds^  19  Connecticut,  183,  and  it  is  expressly 
admitted  by  Mr.  J.  Thompson.  This  is  conclusive  of  the  right  to  main- 
tain ejectment,  if  the  owner  be  ousted ;  for  in  order  to  maintain  trespass, 
the  plaintiff  must  have  both  the  right  of  possession  and  the  actual  posses- 
sion ;  and  the  judge  in  Peck  v.  Smithy  who  denied  that  ejectment  would 
lie,  was  consistent  with  himself  in  denying  also,  that  trespass  could  be 
maintained.  4.  The  case  of  Pomeroy  v.  Mills,  3  Vermont,  279  (1830), 
was  a  direct  precedent  for  The  City  of  Cincinnati  v.  Lessee  of  White : 
for,  exclusive  possession  of  part  of  a  public  square  having  been  taken  in 
a  way  inconsistent  with  the  public  use,  the  owner  of  the  soil  was  allowed 
to  recover  in  ejectment,  subject  to  the  easement.  According  to  the  law 
of  this  case,  the  plaintiff  should  have  been  defeated  in  The  City  of  Cincin- 
nati, &c.,  on  the  ground  that  the  defendant  had  not  taken  possession  of 
the  ground  at  all,  and  in  Barclay's  Lessee,  &c.,  on  the  ground  that  the 
defendant's  occupation  was  not  an  ouster,  but  a  use  consistent  and  accord- 
ing with  the  public  right ;  or  if  it  was  to  be  considered,  that  the  ouster 
was  conclusively  confessed  by  the  defendant,  possession  should  have  been 
delivered  to  the  plaintiff,  subject  to  the  easement.  The  late  case  of  Hunter, 
V.  The  Trustees  of  Sandy  Hill,  6  Hill,  407,  however,  approves  and  follows 
The  City  of  Cincinnati  v.  Lessee  of  White.  See  also  Trustees  of  Augusta 
v.  Perkins,  8  B.  Monroe,  437,  444. 

The  fact  that  the  street  dedicated  to  public  use,  is  within  an  incorporated 
city,  or  that  the  street  was  laid  out  by  the  corporation,  makes  no  difference 
as  to  the  ownership  of  the  soil ;  the  title  remains  in  the  owner)  and,  except 
where  there  has  been  a  regular  conveyance,  or  a  legislative  transfer,  is 
never  in  the  corporation ;  Philadelphia  and  Trenton  Bailroad  Co.,  6  Whar- 
ton, 25 ;  see  City  of  Louisville  v.  Bank  United  States,  et  al.,  etc.,  3  B. 
Monroe,  138,  158;  whatever  control  the  corporation  may  have,  is  by 
virtue  of  its  corporate  character ;  and  it  has,  by  virtue  of  its  charter,  a 
right  generally  to  regulate  and  improve  the  streets,  and  make  all  such 
uses  of  the  soil  as  conduce  to  public  convenience  and  enjoyment,  consistent 
with  the  purpose  for  which  it  was  dedicated  originally }  Barter  v.  The 
Commonwealth,  3  Penrose  &  Watts,  253.  «  All  public  dedications,"  says 
the  court,  in  The  City  of  Cincinnati  v.  Lessee  of  White,  « must  be  con- 
sidered with  reference  to  the  use  for  which  they  are  made,  and  streets  in 
a  town  or  city  may  require  a  more  enlarged  right  over  the  use  of  the  land, 
in  order  to  carry  into  effect  the  purposes  intended,  than  may  be  necessary 
for  an  appropriation  for  a  highway  in  the  country."  In  the  city  of  New 
York,  by  statute,  2  Bevised  Laws,  414,  when  streets  are  opened,  the  fee 
vests  in  the  corporation  in  trust,  from  the  time  that  the  commissioners' 
report  is  confirmed.     Seventeenth  Street,  1  Wendell,  262 ;  see  Drake  v. 
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The  HudBon  Eiver  Rail-Road  Co.,  7  Barboar's  S.  Ot.  509 ;  and  see  also 
Trustees  of  Augusta  v.  Perkins,  3  B.  Monroe,  487,  as  to  the  system  in 
Kentucky.  Over  all  roads,  in  cities  or  out,  and  whether  created  by  public 
law  or  by  dedication,  the  state  has  supreme  and  sovereign  control,  and 
has  power  paramount  to  the  city,  to  provide  how  they  shall  be  used }  The 
Philadelphia  and  Trenton  Railroad  Co.,  6  Wharton,  25.  And  these 
principles  as  to  the  extent  of  the  power  of  the  city  and  of  the  state,  are 
recognized  in  The  State  of  Alabama  v.  The  Mayor  and  Aldermen  of 
Mobile,  5  Porter,  279 ;  one  of  the  best  cases  on  the  subject  on  our  books. 
See  also  Transylvania  University  v.  City  of  Lexington,  8  B.  MonroCi 
27,  29. 

The  effect  of  a  sale  of  land  bounded  upon  a  highway  or  street,  has  been 
much  discussed.     There  can,  scarcely,  be  any  doubt,  that  the  grantor, 
owning  the  whole  ground,  may  sell  either  ad  medium  filum,  or  to  the 
edge :  and  then  it  becomes  merely  a  question  of  construction  and  inten- 
tion.    It  seems  to  be  clear,  that  a  sale  of  land  bounded  by  a  slip  or  nar- 
row space  of  ground,  would  be  a  sale  only  up  to  the  edge  of  the  slip  or 
space,  Seventeenth  Street,  1  Wendell,  202;  Lewis  Street,  2  id.  472; 
Livingston  v.  Mayor  of  New  York,  8  id.  85 :  but  if  that  space  be  a  high- 
way, that  circumstance  raises  a  strong  presumption  of  an  intent  to  pass 
the  soil  to  the  centre  of  the  highway,  and  it  will  so  pass  accordingly, 
unless  the  highway  be  clearly  excluded;  see  Witter  v.  Harvey,  1  M^Cord, 
67;  Newhall  v.  Ireson,  8  Cushing,  565;  Johnson  v.  Anderson,  18  Maine, 
77;  Chatham  v.  Brainard,  11  Connecticut,  69;  Chatham  v.  Pendleton, 
id.  28;  Adams  v.  Rivers,  11  Barbour,  893,  and  particularly  Adams  v. 
The  Saratoga  and  Washington  Rail-Road,  id.  414,  where  cases  are  cited 
and  reviewed.  This  last  case,  and  that  of  Lucey  v.  Carley,  24  Wendell,  458, 
were  unnecessarily  questioned  in  Hughes  v.  The  Providence  and  Worces- 
ter Rail-Road,  2  Rhode  Island,  515;  and  the  opinions  of  J.  C.  Smith 
and  Swift,  Js.,  in  Stiles  v.  Curtis,  4  Day,  828,  and  Edmond  and  Swift, 
Js.,  in  Peck  v.  Smith,  1  Connecticut,  108 ;  but  if  the  highway  be  clearly 
excluded,  in  consequence  of  the  boundary  being  manifestly  limited  by 
metes  and  distances,  which  bring  it  only  to  the  edge  of  the  way,  the  soil 
and  freehold  of  the  highway  remain  in  the  former  owner.     Jackson  ▼. 
Hathaway,  15  Johns.  447;  Cole  v.  Haynes^  22  Vermont,  558,  where  the 
distances  were  brought  to  the  road  by  degrees,  chains  and  links ;  Sunder- 
lan  ▼•  Jackson,  82  Maine,  88;  where  the  lot  began  25  feet  from  a  line 
which  was  in  the  middle  of  a  50  feet  wide  street ;  Palmer  v.  Dougherty, 
88  Maine,  507,  where  a  distinction  was  made  between  land  conveyed 
according  to  a  plan  taken,  and  on  whicb  courses,  distances,  and  lines 
were  delineated,  and  a  conveyance  of  land  bounded  by  a  highway  gene- 
rally ;  it  which  last  case  it  was  admitted  that  the  title  extended  to  the 
eentre ;  Hughes  v.  The  Providence  and  Worcester  Rail-Road,  2  Rhode 
Island,  508,  where  the  grant  bounded  the  land  by  the  side  of  the  high- 
way, and  apparently  by  exact  courses  and  distances.     But  even  in  such  a 
case  as  this,  a  court  of  the  highest  authority  for  its  learning  and  ability 
has  declared  that  the  facts  would  not  rebut  the  strong  presumption  that 
boundary  on  a  highway  is  ad  filum  vim.     The  road  is  a  monument :  the 
thread  of  the  road,  in  legal  contemplation,  is  that  monument  or  abuttal ; 
Newhall  v.  Ireson,  8  Cushing,  598.     It  seems  to  be  certain  that  where  a 
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party  sells  property  in  a  city  bounding  it  by  streets,  that  such  sale  implies 
necessarily  a  covenant  that  the  purchaser  shall  have  the  use  of  such 
streets ;  Moale  ▼.  Mayer,  6  Maryland^  321 ;  Alden  v.  Murdock,  in  which 
merely  bounding  the  land  sold  on  the  highway,  was  held  to  exclude  the 
highway }  and  United  States  v.  Harris,  1  Sumner  0.  0.  21 ;  Harris  et  al. 
V.  Elliot,  10  Peters,  25 ;  Tyler  v.  Hammond,  11  Pick.  194;  Union  Burial 
Ground  v,  Robinson,  5  Wharton,  18 ;  dictum  in  Noble  y.  Cunningham 
et  al.,  1  M<Mullin's  Eq.  (So.  Oar.)  289,  and  Buck  v.  Squiers,  22  Ver- 
mont, 484,  where  a  description,  as  running  on  the  easterly  side  of 
the  highway,  was  held  too  strong  to  let  in  any  part  of  the  highway 
itself.  Thu  last  case  was  not  decided  by  an  unanimous  court,  and  may 
be  reyiewea,  though  a  dictum  to  a  somewhat  similar  e£Pect  (the  deci- 
sions being  rather  the  other  way)  is  founded  in  Saltonstall  y.  Proprietors 
of  Long  Wharf,  7  Gushing,  201. 

The  case  of  Buck  y.  Squiers  seems  directly  inconsistent  with  the  lan- 
guage of  the  court  in  the  case  of  Cole  y.  Haynes  and  others,  in  the  same 
yolume,  p.  589,  where  it  is  said  that  if  the  conyeyance  is  in  terms  extended 
to,  or  bounded  on,  or  by  a  highway,  the  grantee  will  take  to  the  centre  of 
the  highway;  first,  because  such  terms  may  be  applied  as  well  to  the 
centre  as  to  the  edge }  secondly,  because  courts  are  bound  to  giye  this 
operation  to  deeds  in  such  cases  wheneyer  their  terms  will  permit.  The 
court  in  that  case  held  the  same  principles  which  the  minority  alone 
adhered  to  in  the  other  one.  The  yiew  of  Bsdfield,  J.,  it  is  conceiyed, 
is  the  true  rule,  both  of  law  and  public  policy. 

u  The  rule,''  says  this  judge,  <<  that  land  bounded,  by  deed,  or  other 
conyeyance,  upon  a  fresh  water  stream,  not  nayigable,  or  by  the  side  of  a 
highway,  is  to  be  regarded  as  extending  to  the  centre  of  such  boundary, 
is  mainly  one  of  policy,  and  one  which,  to  the  unprofessional,  might  not 
seem  of  the  first  importance ;  but  it  is  at  the  same  time  one,  which  the 
American  courts  especially,  haye  regarded  as  attended  with  yery  serious 
consequences,  when  not  rigidly  adhered  to;  and  its  chief  object  is,  to  pre- 
yent  the  existence  of  innumerable  strips  and  gores  of  land,  along  the 
margins  of  streams  and  highways,  to  which  the  title,  for  generations, 
shall  remain  in  abeyance,  and  then,  upon  the  happening  of  some  unex- 
pected eyent,  and  one,  consequently,  not  in  express  terms  proyided  for  in 
the  title  deeds,  a  bootless,  almost  objectless,  litigation  shall  spring  up,  to 
yex  and  harrass  those,  who  in  good  faith  had  supposed  themselyes  secure 
from  such  embarrassment.  It  is,  as  I  understand  the  law,  to  preyent  the 
ocourrenoe  of  just  such  contingencies  as  these,  that,  in  the  leading,  best 
reasoned  and  best  considered  cases  upon  this  subject,  it  is  laid  down  and 
fully  established,  that  courts  will  always  extend  the  boundaries  of  land, 
deeded  as  extending  to  and  along  the  sides  of  highways  and  fresh  water 
streams,  not  nayigable,  to  the  middle  of  such  streams  and  highways,  if  it 
ean  be  done  without  manifest  yiolence  to  the  words  used  in  the  conyey- 
ance. And  to  haye  this  rule  of  the  least  practical  importance  to  cure 
the  eyil,  which  it  is  adapted  to  remedy,  it  must  be  applied  to  eyery  case, 
where  there  is  not  expressed  an  eyident  and  manifest  intention  to  the  con- 
trary,—ofi«  ^from  which  no  rational  constrttction  can  escape.  The  rule, 
to  be  of  any  practical  utility,  must  be  pushed  somewhat  to  the  extreme 
of  ordinary  rules  of  construction,  so  as  to  apply  to  all  cases,  when  there 
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IB  not  a  clearly  expressed  intention  in  tbe  deed  to  limit  tbe  conveyance 
short  of  the  middle  of  the  stream  or  way.  If  it  is  only  to  be  applied, 
like  the  ordinary  rules  of  oonstrnction  as  to  boandary,  so  as  to  reach,  as 
far  as  may  be,  the  dearly  formed  idea  in  the  mind  of  the  grantor  at  the 
time  of  executing  the  deed,  it  will  ordinarily  be  of  no  utility,  as  a  rule  of 
expediency,  or  policy.  For  in  ninety-nine  cases  in  every  hundred  the 
parties,  at  the  time  of  the  conveyance,  do  not  esteem  the  land  covered  by 
the  highway  of  any  importance,  either  way^  hence  they  use  words 
naturally  descriptive  of  the  prominent  idea  in  their  minds  at  the  time, 
and,  in  doing  so,  define  the  land,  which  it  is  expected  the  party  will 
occupy  and  improve.'' 

It  is  certain  that  half  the  highway  well  might  have  been  included  in 
this  case  by  a  stretch  of  interpretation  less  than  was  made  in  Wilson  v. 
Inloes,  6  Gill,  153,  where  the  word  <<by"  was  held  to  mean  <<near,'*  and 
<<  near''  was  held  to  be  a  relative  term,  meaning  «  very  unequal  and  dif- 
ferent distances." 

In  Webber  v.  Eastern  Rail-Road  Co.,  2  Metcalf,  147,  it  is  said,  that  if 
the  soil  of  a  highway  passes  in  a  deed,  it  passes  as  parcel,  and  not  as 
appurtenant ;  and  it  is  therefore  a  question  of  construction  in  the  particu- 
lar case,  depending  on  the  intent  as  expressed  in  the  description  and  illus- 
trated by  the  localities,  &c. ;  and  the  same  principle  is  laid  down  in  Parker 
and  others  v.  Inhabitants  of  Framingham,  8  Metcalf,  260,  266,  where  it 
was  supposed  that  bounding  a  lot  by  a  turnpike  did  not  pass  ttie  title  to 
any  part  of  the  turnpike,  and  in  other  oases  above  cited. 

From  these  authorities  it  results,  that  if  the  owner  of  the  land  in  a  city, 
opens  a  public  street  in  it,  and  sells  the  lots  on  each  side,  by  such  bounda- 
ries as  bring  them  only  to  the  edge  of  the  street,  the  fee  of  the  soil 
covered  by  the  street  remains  in  him,  and  descends  to  his  heirs  3  a  doc- 
trine, at  first  sight,  rather  alarming.  So  highly  inconvenient  has  this 
appeared  to  be,  that  some  of  the  judges  in  the  Connecticut  cases  above 
cited,  have  hinted  that  the  fee  to  one-half  of  the  highway  or  street  passed 
necessarily,  in  all  cases,  as  appurtenant  to  the  land,  and  could  not  be  in 
any  other  than  the  adjoining  owner;  and  in  Barclay  and  others  v.  Howell's 
Lessee,  6  Peters,  498,  513,  while  the  court  admitted,  that  the  fee  of  a 
rural  highway  remains  in  the  original  owner,  seemed  to  doubt  in  some 
degree,  whether  in  cities  and  towns,  the  owners  of  the  lots  adjoining  the 
streets  were  not  necessarily  owners  of  the  soil  of  the  street,  as  appurte- 
nants to  their  lots.  The  observation,  however,  that  is  made  in  Witter  v. 
Harvey,  Tyler  v.  Hammond,  &c.,  that  land  cannot  pass  as  appurtenant  to 
land,  is  conclusive  against  that  notion ;  and  there  seems  indeed,  to  be  no 
necessity  for  such  a  conclusion.  In  a  case,  where  the  owner  of  land  in  a 
city  lays  out  a  street  through  it,  and  sells  lots  on  each  side  of  it,  the 
rights  of  different  parties  concerned  appear  to  be  as  follows.  The  public 
have  an  easement  of  way,  or  right  of  passage ;  and  the  corporation  has  a 
right  to  make  ordinances,  and  the  state  to  make  laws,  as  to  the  manner  in 
which  this  right  of  way  or  public  street  shall  be  used ;  but,  besides  this 
public  privilege,  the  grantees  of  the  lots  are  purchasers,  by  implied  cove- 
nant, from  the  grantor,  of  the  right  to  have  that  interval  of  ground  left 
open  forever ;  and  though  the  city  or  state  were  to  vacate  and  annul  the 
road-way^  they  could  not  devest  the  lot  owners  of  the  right  to  have  that 
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space  left;  open  as  a  street,  &c.,  forever,  because  that  is  a  private  interest 
Tested  in  them  by  purchase  from  the  owner  of  the  soil.  This  private  right 
of  way,  &c.,  as  appurtenant  to  the  building  lots,  and  if  holly  distinct  from 
the  public  right  of  passage,  is  recognized  in  the  New  York  cases  above 
cited,  of  the  cases  of  Seventeenth  Street,  Lewis  Street,  Livingston  v. 
Mayor  of  New  York,  and  Lyman  v.  Mayor  of  New  York,  and  in  Alden 
T.  Murdock,  13  Massachusetts,  256 ;  and  in  New  Orleans  v.  The  United 
States,  10  Peters,  663,  720;  and  still  more  expressly  in  Parker  and 
others  v.  Inhabitants  of  Framingham,  8  Metcalf,  260,  266 :  see  also 
Transylvania  University  v.  City  of  Lexington,  3  B.  Monroe,  25,  27;  and 
it  may  be  carried  to  any  extent,  which  the  just  convenience  of  the  adjoin- 
ing and  neighbouring  owners  may  require.  The  implied  covenants  may 
properly  extend  not  only  to  the  right  of  way,  but  to  every  possible  ease- 
ment, and  to  the  right  of  using  the  way  for  every  purpose,  that  may  be 
usual  and  reasonable  for  the  accommodation  of  the  houses ;  and  should  it 
be  deemed  necessary,  even  of  giving  the  owners  of  the  lot  possession  of  the 
soil  of  the  street,  so  as  to  enable  them  to  bring  trespass  for  injuries  done 
to  trees,  &c.,  in  front  of  their  residences,  or  ejectment  against  a  stranger 
or  against  the  city  corporation,  who  should  erect  buildings,  or  otherwise 
take  exclusive  possession  inconsistent  with  the  private  right  and  the  public 
easement.  In  Kirkham  v.  Sharp,  1  Wharton,  323,  334,  it  was  said,  that 
in  case  a  court,  or  street  not  a  thoroughfare,  laid  out  by  the  owner  for  the 
use  of  the  lots  sold  by  him  along  it,  though  the  legal  title  to  the  soil 
remains  in  the  owner,  and  continues  even  after  all  the  lots  are  sold,  yet 
the  right  of  way  and  the  use  and  control  of  the  court  are  annexed  to  the 
lots,  and  the  lot-owners  may  exclude  the  owner  of  the  soil  himself.  See 
also  Cope  v.  Grant,  7  Barr,  488.  In  the  case  of  a  public  street,  the  right 
of  passage  for  the  whole  community  is  superadded,  but  it  would  seem 
that  the  private  rights  of  the  original  owner  and  the  purchaser,  are  not 
thereby  disturbed. 

These  remarks  are  o£Pered  as  resulting  reasonably  from  the  views  gene- 
rally received  and  understood  in  the  courts,  and  though,  in  practice,  the 
same  advantages  might  thus  be  secured,  which  would  result  from  consider- 
ing the  adjoining  land-owner  as  vested  with  the  fee,  yet  this  view  lacks 
the  simplicity  and  precision,  which  we  are  wont  to  find  in  all  the  principles 
of  the  common  law.  Every  one  will  feel,  that  the  opposite  doctrine,  so 
forcibly  maintained  by  some  of  the  Connecticut  judges,  and  to  which  the 
Supreme  Court  of  the  United  States  evidently  lean,  that  the  fee  to  the 
centre  of  the  road  necessarily  passes  to  the  purchaser  of  the  adjoining  lot, 
ought  to  be  adopted,  if  by  any  means  it  may  be  done  consistently  with 
legal  principle.  And  perhaps  that  result  may  be  reached  without  de- 
parting from  general  principles.  The  doctrine,  that  one  piece  of  land  can 
pass  as  apurtenant  to  another,  is  out  of  the  question ;  but  perhaps  the 
same  conclusion  may  be  arrived  at  by  the  application  of  another  rule ; 
vis.  the  well-settled  and  valuable  principle,  that  in  matters  of  boundary, 
a  reference  to  monuments  existing  on  the  Boil,  controls  a  description  by 
courses  and  distances.  The  reason  upon  which  the  general  rule  of  going 
by  the  actual  monuments  is  founded,  obviously  is,  that  the  purchaser  in 
such  a  case  undoubtedly  supposes,  that  the  grant  extends  to  those  natural 
limits  which  he  can  see  and  judge  of,  and  that  he  takes  the  mathematical 
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desoriptioD,  which  is  not  palpable,  on  tmsti  npon  the  faith  of  its  corres- 
pondence with  what  he  sees ;  and  this  reason  is  of  the  most  practical  and 
equitable  nature.  A  highway  on  land  is  quite  as  much  a  monument  for 
the  purpose  of  boundary,  in  legal  signification,  as  a  stream,  a  rock,  or  a 
tree.  It  then  only  remains  to  inquire  at  what  precise  point  or  place  in 
this  monument  of  the  highway,  the  legal  boundary  or  close,  Tclausus,) 
which  is  always  an  ideal  line,  is  to  be  found  :  and  as  to  this,  it  is  a  prin- 
ciple of  universal  application  that,  when  a  monument,  as  a  tree,  rock, 
stream,  is  used  to  indicate  a  boundary,  the  legal  terminus  is  at  the  central 
line  of  the  object :  and,  in  respect  to  highways,  when  no  other  specifica- 
tion of  bounds  is  used,  that  the  dividing  line  is  the  medium  filum,  is 
decided  in  many  cases,  and  seems  to  be  admitted  on  all  hands.  If  then 
a  lot  or  tract  of  land  be  sold  as  bounded  on  a  street  or  highway,  and  be 
further  described  by  metes  and  distances,  which  carry  it  to  the  edge  of 
the  easement ;  the  boundary  which  the  monument  asserts,  must  control 
that  which  the  survey  gives;  and  the  boundary  which  the  monument  as- 
serts, is  the  medium  filum.  This  would  be  so,  even  if  the  two  bounda- 
ries are  considered  as  conflicting ;  but  in  &ct,  in  such  a  case,  there  is  not 
necessarily  any  difference ;  for  the  description,  which  brings  the  lot  to 
the  edge  of  the  road,  may  well  be  understood  as  merely  a  specification  of 
the  extent  to  which  the  land,  which  the  purchaser  may  use  as  exclusively 
his  own,  extends,  and  a  defining  of  the  line,  at  which  the  public  ease- 
ment begins.  But,  as  has  been  remarked,  if  the  two  boundaries  differed, 
the  boundary  which  the  monument  fixes,  must  control  the  boundary  of 
measurement;  and  therefore,  no  violence  is  done  to  principle,  by  holding, 
that  even  an  express  proviso,  that  the  soil  should  not  pass  beyond  the 
edge,  should  be  regarded  as  repugnant  and  void ;  for  if  the  making  the 
street  the  boundary  be  an  express  legal  declaration,  that  the  lot  shall  ex- 
tend to  the  centre,  the  subsequent  restriction  is,  not  a  limitary  condition, 
or  covenant,  but  a  direct  contradiction.  But  this  last  point  is  a  matter  of 
no  practical  use,  and  may  without  inconvenience,  be  given  up ;  for  if  it  be 
settled,  that  nothing  short  of  an  express  and  explicit  exception  of  the  soil 
of  the  highway  shall  prevent  its  passing,  no  such  conveyance  would  be 
taken.  No  doubt,  where  a  lot  is  bought,  though  by  metes  and  bounds, 
which  bring  it  to  the  edge,  the  purchaser  supposes,  that  he  is  buying  the 
same  that  he  would  have,  if  the  road  alone  were  made  the  boundary; 
which  is  a  strong  reason  for  rejecting  the  narrower  limit.  These  conside- 
rations, though,  perhaps,  feeble  as  a  legal  argument,  may  yet  be  deemed 
sufficient  as  a  legal  justification  for  giving  effect  to  a  principle  of  public 
convenience  and  policy.  In  such  a  case,  it  is  not  necessary,  that  the  con- 
clusion should  be  necessary  in  law ;  it  is  enough  that  law  is  not  violated. 
Public  convenience  or  necessity,  cannot  cause  that  to  be  law,  which  is  not 
law :  but  it  may  well  justify  us  in  carrying  to  a  forced  extent  the  ap- 
plication of  a  principle  admitted  to  be  law.  The  general  correctness  of 
this  reasoning,  and  its  application  to  highways  is  recognised  in  The 
Town  of  Chatham  v.  Brainerd  and  another,  11  Connecticut,  60,  (1838,) 
which  decides  that  if  the  deed  call  for  a  highway  as  a  boundary,  and 
also  give  the  distance  and  courses,  and  the  two  do  not  exactly  correspond, 
the  highway  ad  filum  is  the  boundary.  And  see  Champlin  v.  Pendleton, 
13  Connecticut,  23 ;  it  is  also  particularly  recognised  by  Bedfield,  J.,  in 
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Bock  Y.  Squier,  22  Yermont,  494,  in  an  opinion  where  he  dissented  from 
his  brethren,  who  held  that  where  land  was  described  as  running  f<on 
the  easternly  nde/*  it  was  impossible  to  include  any  portion  of  the  road  it- 
self. As  to  the  other  decided  cases,  it  may  be  remarked,  that  Jackson  v. 
Hathaway,  and  Alden  v.  Murdock  appear  to  be  the  only  ones,  in  which 
the  point  is  directly  adjudged  oppositely  to  these  views.  In  Union 
Burial  Ground  y.  Bobinson,  the  street  was  not  laid  out ;  in  Boyal  y.  Ham- 
mond, 11  Pickering,  194,  the  boundary  was  not  a  street,  but  a  common ; 
and  United  States  y.  Harris,  1  Summer,  21,  was  not  the  case  of  a  grant. 

2.  In  respect  to  incorporated  turnpike  companies,  the  corporation  in 
ordinary  cases,  has  but  a  mere  franchise  or  incorporeal  hereditament,  au- 
thorising them  to  make  the  road  and  take  tolls ;  Tippets  y.  Walker  et  ah, 
4  Massachusetts,  595 ;  Fisher  y.  Ooyle,  3  Watts,  407 ;  and  this  implies 
a  right  to  such  use  of  the  land  within  the  limits  of  the  road  as  is  necessary 
to  the  enjoyment  of  the  easement,  and  therefore  implies  the  right  to  build 
toll  houses  within  the  road  ;  but  the  ownership  of  the  soil  remains  in  the 
former  proprietor;  Bidge  Turnpike  Go.  y.  Stoeyer,  2  Watts  &  Sergeant, 
548 ;  S.  C.  6  id.  378 ;  Tucker  y.  Tower,  9  Pickering,  109 :  see  Lancaster 
Turnpike  Co.  y.  Bogers,  2  Barr,  114 }  Lexington,  &o.  T.  P.  B.  Co.  y. 
McMurtry,  3  B.  Monroe,  516 :  but  the  grant  of  a  right  to  make  a  bridge 
over  a  stream  does  not  imply  a  right  to  build  toll-houses  beyond  the  limits 
of  the  bridge ;  Thompson  and  others  y.  Androscoggin  Bridge,  5  Green- 
leaf,  62  :  and  as  the  corporation  has  only  an  easement,  or  right  to  make 
a  road,  pass  oyer  it  and  keep  it  in  repair,  and  the  exclusiye  right  of  soil 
is  in  the  former  owner,  he  may  maintain  trespass  against  a  servant  of  the 
corporation  for  taking  the  herbage ;  Adams  v.  Emerson,  6  Pick.  57  ;  or 
against  one  who  is  ploughing  on  the  road;  but  the  damages  may  be  only 
nominal ;  and  if  the  ploughing  had  been  for  the  repair  of  the  road,  it  would 
have  been  a  good  defence.     Bobbins  y.  Borman  et  aL,  1  id.  122. 

It  follows  from  this,  that  the  compensation  which  is  paid  to  the  land- 
owners, by  turnpike  companies,  as  well  as  that  paid  for  public  highways, 
is  for  the  easement,  or  the  use  of  the  ground,  not  for  the  soil  itself :  a 
corporation,  however,  may  purchase  the  soil ;  and  it  seems  that  the  legis- 
lature may  order  it  to  be  taken  from  the  owner  upon  compensation  being 
made ;  but  as  no  more  than  an  easement  is  necessary  to  be  taken,  the 
right  of  the  legislature  to  take  the  soil  is  reasonably  doubted  by  Ed- 
MOND,  J.,  in  Peck  v.  Smith ;  and  the  decision  of  U.  S.  y.  Harris,  1 
Sumner,  21,  supports  that  doubt :  and  see  Griffin  v.  Martin,  7  Barbour's 
S.  Gt.  298,  302,  and  The  People  v.  The  Supervisors  of  Westchester,  4  id. 
64,  79.  In  Pennsylvania  it  seems  to  be  agreed  that  the  legislature 
have  a  right  to  take  the  soil  itself  by  virtue  of  the  6  per  centum  allow- 
ance granted  to  purchasers,  and  even  without  compensation ;  The  Com- 
monwealth v.  Christian  Fisher  and  others,  1  Penrose  &  Watts,  462  ;  and 
this  is  what  is  meant  when  it  is  said  in  Philadelphia  and  Trenton 
B.  B.,  6  Wharton,  25,  44,  « that  the  right  of  the  state  extends  even 
to  the  soil :"  but  the  soil  is  very  rarely  taken  ;  and  even  the  use  of 
the  land  is  always  compensated  for ;  The  Newville  Boad  case,  8  Watts, 
172., 

But  if  the  soil  be  taken  by  the  sovereign  power  of  the  state,  without 
the  owner's  conveyance,  it  is  presumed  that  upon  the  discontinuance  of 
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the  road,  it  woald  reyert ;  because  the  power  of  the  state  is  only  to  take 
land  for  public  purposes.  Buonaparte  ▼.  The  Camden  and  Amboj  B.  B. 
Co.,  1  Baldwin,  206,  222. 

8.  Public  squares,  walks,  &c.,  may  be  dedicated  to  public  use,  in  the 
same  manner  as  highways,  and  precisely  the  same  principles  and  rules  of 
property  apply  to  them.  See  Commonwealth  v.  Fisk  and  another,  8  Met- 
oalt,  238.  They,  in  fact,  fall  within  the  legal  notion  of  highways.  <<  If 
a  way  is  used  for  passing  and  repassing,  and  is  common  to  all  the  people, 
it  is  a  highway,  whether  it  is  called  a  road,  street,  or  public  square :"  per 
Prentiss,  C.  J.,  in  State  v.  Wilkinson,  2  Vermont,  480 ;  and  may  be 
described  as  such  in  an  indictment  against  any  one  who  erects  a  nuisance 
thereon ;  State  v.  Atkinson,  24  Vermont,  459.  The  respective  interests 
of  the  parties,  as  viewed  in  all  the  cases,  seem  to  be  thus : — ^the  fee 
remains  in  the  original  proprietor ;  the  easement  or  privilege  of  using  it 
according  to  the  effect  of  the  dedication,  is  in  the  whole  community  or 
public;  the  corporation  of  the  city  or  town  in  which  the  square  is,  have 
by  virtue  of  their  corporate  authority,  power  to  regulate  the  public  use  of 
it,  and  may  be  regarded  as  representatives  of  the  public,  for  the  purpose 
of  maintaining  suits  in  equity  or  at  law  for  the  vindication  of  the  public 
right ;  but  neither  the  ownership  of  the  soil,  nor  of  the  easement,  is  in 
the  corporation.  But  if  it  be  necessary  for  the  protection  of  the  public 
right  against  the  former  owner  of  the  soil,  as  against  him,  in  a  suit 
brought  by  him,  a  grant  may  well  be  presumed. 

In  McConnell  v.  The  Town  of  Lexington,  12  Wheaton,  582,  a  lot  con- 
taining a  spring  was  considered  as  dedicated  to  the  public  use ;  and  the 
reasonableness  of  the  public  reservation,  the  concurrent  opinion  of  the 
settlers,  and  the  fact  of  its  being  so  used  without  private  claim,  for  a  great 
length  of  time,  were  regarded  as  evidence  of  the  dedication.  In  Beattie 
&  Bitchie  v.  Kurtz  and  others,  2  Peters,  566,  a  dedication  to  public  and 
pious  uses  without  there  being  any  grantee,  was  recognized  and  protected. 
So  in  Williams  v.  The  First  Presbyterian  Church,  1  Ohio  State,  309. 
In  The  City  of  Cincinnati  v.  Lessee  of  White,  6  id.  431,  which  was  eject- 
ment brought  by  the  owner  of  the  fee,  to  recover  a  square  which  had  been 
dedicated  to  public  use ;  the  fact  that  the  square  had  been  laid  out  on  the 
map  of  the  city  by  the  original  proprietors,  "  and  private  and  individual 
rights  acquired  with  reference  to  it,"  was  decided  to  constitute  a  dedica- 
tion, and  to  preclude  the  owner  from  revoking :  the  principle  applicable 
to  public  squares,  and  the  rights  of  the  parties,  were  considered  to  be  the 
same  as  in  cases  of  highways  or  streets,  except  that  a  more  extended  use 
must  be  implied  in  the  former  case ;  the  view  of  the  court  was,  that  the 
fee  remained  in  the  original  owner,  though  they  said,  that  « indeed  the 
testimony  was  such  as  would  have  warranted  the  jury  in  presuming  a 
grant,  if  that  had  been  necessary,"  In  Barclay  and  others  v.  Howeirs 
lessee,  6  id.  498,  the  agent  of  the  proprietor  had  dedicated  to  public  use 
a  space  between  a  street  and  the  river,  but  had  not  noted  it  on  the  map 
which  he  had  returned  to  the  principal,  and  which  the  latter  had  con- 
firmed ;  but  the  court  said,  <<  if  the  ground  dedicated  for  a  street  or  any 
^♦K«»  ««Kiic  use,  was  essentially  connected  with  the  town  lots,  and  must 
oed  their  value  at  the  sale,  the  increased  value  thus  realized, 
acquiescence,  would  estop  the  original  owner  of  the  fee  from 
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tflserting  his  olaim,  though  the  ground  dedicated  had  not  been  so  design 
nated  on  the  map  ^"  and  it  was  said  that  if  a  city  corporation  should  divert 
to  other  purposes  land  dedicated  to  the  public  use  for  a  particular  purpose, 
it  might  afford  ground  for  chancery  to  interfere.  In  the  great  case  of 
New  Orleans  v.  The  U.  S.,  10  id.  663,  the  principle  of  these  cases  is 
strongly  affirmed.  It  must  be  admitted  however  that  in  these  three  cases 
there  is  manifested  a  disposition  to  presume  a  grant  to  the  corporation  in 
trust  for  the  public  use ;  and  although  that  principle  cannot  be  considered 
established,  yet  there  can  be  little  doubt,  that  if  it  be  deemed  necessary 
in  any  case  for  the  protection  and  regulation  of  the  public  use,  a  grant  to 
the  corporation  will  be  presumed.  In  the  Trustees  of  Watertown  v. 
Cowen,  4  Paige,  N.  Y.  Chancery,  510,  it  was  held  that  a  public  square 
is  dedicated  in  the  same  manner  as  a  street,  by  the  proprietor's  laying  it 
out  on  a  map  or  on  the  soil,  and  selling  lots  in  reference  to  the  use  of  it ; 
that  the  legal  title  did  not  pass  from  the  original  owner ;  but  that  the 
court  wonld  consider  « the  corporation  as  the  proper  representative  of  the 
equitable  rights  of  the  inhabitants  of  the  village  to  the  use  of  the  public 
square,  so  as  to  authorize  the  filing  of  a  bill  in  chancery  by  the  corpora- 
tion, to  protect  those  equitable  rights  against  the  erection  of  a  nuisance,'' 
such,  for  instance,  as  the  erection  of  a  house  by  the  owner  of  the  soil,  or 
by  a  stranger.  This  case  seems  to  put  the  matter  on  the  true  ground ; 
and  secures  perfect  convenience  without  violating  legal  principle.  Abbott 
V.  Mills  et  al.,  3  Vermont,  521,  establishes  precisely  the  same  principles 
as  to  what  constitutes  a  dedication,  and  as  to  the  residence  of  the  fee  ]  and 
it  gives  to  a  lot-holder,  injured  by  the  nuisance  of  erection  on  the  square, 
tn  action  on  the  case :  State  v.  Catlin,  id.  580,  is  similar,  and  gives  a 
remedy  by  indictment.  Howard  v.  Bogers,  4  Harris  k  Johnson,  278,  is 
Dot  contra ;  it  turned  upon  the  construction  of  a  deed,  which  was  held 
not  to  have  been  intended  to  pass  anything  more  than  the  grantor's  inte- 
rest in  the  lot :  had  there  been  a  covenant,  express  or  implied,  to  leave 
the  lot  open,  or  had  the  corporation  brought  the  bill,  the  points  would 
then  have  been  the  same  as  in  Trustees  of  Watertown  v.  Gowen.  Bung 
V.  Shoenberger^  2  Watts,  23,  is  similar  to  Trustees  of  Watertown  v.  Gowen; 
the  dedication  was  made  in  a  similar  manner,  and  the  nuisance  of  a  house 
erected  by  the  owner,  having  been  abated  by  the  agent  of  the  corporation, 
it  was  held  justifiable  on  trespass :  it  was  said  in  this  case,  that  such 
dedications  are  not  for  the  use  of  the  village  merely  but  of  strangers  also. 
In  State  v.  Wilkinson,  2  Vermont,  480,  and  Pomeroy  v.  Mills,  3  id.  279, 
dedications  of  squares  to  the  public  use,  were  protected  upon  evidence  of 
long  user ;  but  the  latter  case  shows  that  the  legal  title  remains  in  the 
owner,  and  the  easement  is  in  the  public :  it  was  ejectment  by  the  original 
owner  against  one  who  had  received  a  lease  of  part  of  the  public  ground 
from  the  selectmen  of  the  town,  and  had  by  their  authority  erected  a 
printing-office :  it  was  decided  that  the  town  authorities  had  no  right  to 
assume  or  grant  exclusive  possession,  and  that  the  owner  of  the  fee  might 
recover  in  ejectment,  subject  to  the  easement  in  the  public.  See  State  v. 
Trask,  6  Vermont,  355,  to  the  same  effect.  The  same  principle,  viz.,  that 
an  appropriation  to  the  public  use  does  not  vest  a  beneficiary  interest  in 
the  public  authorities  of  the  district,  is  decided  in  Spring  GKirden  v.  The 
Northern  Liberties,  1  Wharton,  25.    And  in  The  State  of  Alabama  v. 
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The  Mayor  and  Aldermen  of  Mobile,  5  Porter,  279 — a  case  ably  argned 
and  well  dedded — it  was  held  that  if  a  street  be  laid  oat  in  a  city  by 
legblature,  or  dedicated  for  a  street  or  highway,  the  city  corporation  have 
no  right  to  build  market-honses  in  the  centre  of  it;  bat  such  erections 
would  be  a  public  nuisance.  In  the  Commonwealth  ▼.  Albnrger  and 
others,  1  Wharton,  469,  is  an  able  and  elaborate  inquiry  into  the  rights 
connected  with  certain  public  squares  in  Philadelphia:  where  the  fee 
resided  in  that  instance  does  not  appear  to  have  been  settled,  probably,  as 
to  part,  at  least,  in  the  city,  by  patent ;  but  as  to  the  right  of  the  corpo- 
ration, the  court,  per  Ssrqeant,  J.,  say :  «  When  property  is  dedicated 
or  transferred  to  public  use,  the  use  is  indefinite,  and  may  vary  according 
to  circumstances.  The  public  not  being  able  themselves  to  manage  or 
attend  to  it,  the  care  and  employment  of  it  must  devolve  upon  some  local 
authority  or  body  corporate  as  its  guardian,  who  are  in  the  first  instance 
to  determine  what  use  of  it,  from  time  to  time,  is  best  calculated  for  the 
public  interest,  subject,  as  charitable  uses  are,  to  the  control  of  the  laws 
and  the  courts,  in  case  of  any  abuse  or  misapplication  of  the  trust  The 
corporation  has  not  the  right  to  these  squares  so  as  to  he  able  to  sell  thetn^ 
or  employ  them  in  a  way  variant  from  the  object  for  which  they  were 
designed;*^  &c.,  p.  485.  See  to  the  same  effect  Commonwealth  v.  Kush 
et  al.,  2  Harris,  186.  In  Commonwealth  v.  Bowman,  3  Barr,  203,  206, 
it  was  said  in  relation  to  the  great  squares  in  county  towns,  <<  The  public 
square  is  as  much  a  highway  as  if  it  were  a  street;  and  neither  the  county 
nor  the  public  can  block  it  up,  to  the  prejudice  of  the  public  or  an  indi- 
vidual ;  nor  can  either  assert  a  right  to  it,  by  enclosing  it,  beyond  the 
limits  of  a  reasonable  curtilage  (for  a  court-house  and  its  offices.)  It  is 
dedicated  to  the  use  of  all  the  citizens  as  a  highway,  and  all  have  a  right 
to  pass  over  it  without  unreasonable  let  or  hindrance ;  in  which  respect 
it  differs  from  the  public  squares  in  Philadelphia,  which  are  dedicated  to 
health  and  recreation,  and  which  are  necessarily  subjected  to  regulation 
by  the  local  authorities.^' 

For  a  general  view  of  the  purposes  and  uses  to  which  the  principle  of 
dedication  will  apply  in  law,  the  reader  is  referred  to  the  great  case  of 
Post  V.  Pearsall,  20  Wendell,  111;  S.  C.  in  the  Court  of  Errors,  22  id. 
425 ;  where  a  great  number  of  authorities  are  collected.  In  Hunter  v. 
The  Trustees  of  Sandy  Hill,  6  Hill,  407,  the  principle  of  dedication  was 
considered  to  be  as  fully  applicable  to  public  burying  grounds  as  to  high- 
ways; but  there  is  great  difficulty  in  making  such  an  application  of  the 
principle,  and  the  reasoning  of  the  judge  in  that  case  is  not  satisfactory. 

With  respect  to  rivers  and  other  streams  the  general  principles  of  owner- 
ship appear  to  be  as  follows. 

So  far  as  the  tide  ebbs  andjlows^  the  ownership  of  the  soil  to  ^to- water 
mark  is  in  the  proprietor  of  the  adjoining  bank;  Hart  v.  Hill,  1  Wharton, 
124 ;  Ball  v.  Slack,  2  id.  508 ;  Home  v.  Bichards,  4  Call,  441 ;  Mead 
et  al.  V.  Hayes,  3  Bandolph,  33 ;  See  Arnold  v.  Lundy,  1  Halsted,  1 ; 
Ashby  and  others  v.  Eastern  Rail-Eoad  Co.,  5  Metcalf,  368 ;  and  Jones 
V.  Janney,  8  Watts  &  Sergeant,  436 :  behw  low-water  mark,  the  soil,  the 
sea-weeds  formed  there,  &c.,  belong  to  the  sovereign  or  public ;  Chapman 
V.  Kimball  et  al.,  9  Connecticut,  38 ;  Naglee  v.  IngersoU,  7  Barr,  185, 
201.     But  the  whole  river,  in  all  states  of  the  tide,  is  both  a  common 
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fobery  and  a  public  highway;  Gbalker  v.  Diokinson,  1  Gonneoticat,  382. 
And  while,  on  the  one  hand,  the  owner  of  the  soil,  though  he  may  build 
wharves,  &c.,  out  to  low-water  mark,  Easthayen  v.  Hemingway,  7  id.  186, 
is  guilty  of  a  public  nuisance  if  he  obstruct  the  channel ;  so,  on  the  other 
hand,  neither  of  these  easements  gives  the  public  the  right  to  go  upon  tbe 
soil  of  the  adjoining  owner.  It  is  true,  that  there  are  dicta  in  some  cases, 
that  the  private  right  of  soil  extends  only  to  Ai^^^water,  and  in  some,  that 
it  is  a  movable  line ;  but  these  are  believed  to  be  errors  or  inadvertencies, 
arising  from  not  distinguishing  between  the  easement  and  the  ownership 
of  the  soil.  It  is  <<  the  main,  the  permanent  river  which  the  public  own  •" 
and  <<  the  mind  will  find  itself  embarrassed  with  insurmountable  difficulty 
in  attempting  to  draw  any  other  line  than  the  low-water  mark."  See 
Handly's  Lessee  v.  Anthony,  5  Wheaton,  875 ;  Lessee  of  M<Culloch  v. 
Aten,  2  Hammond,  807,  and  Gamer's  case,  3  G-rattan,  655.  See,  how- 
ever, Gk)ugh  V.  Bell,  1  Zabriskie,  187,  and  2  id.  441. 

Above  the  ebb  and  flow  of  the  tide,  the  ownership  of  the  soil  to  the  ceo- 
tve  of  the  stream  is  in  the  adjoining  proprietor,  and  tbe  right  of  fishing  is 
not  public,  but  is  vested  exclusively  in  the  adjoining  owners ;  People  v. 
Piatt,  17  Johnson,  195 ;  Hooker  v.  Cummings,  20  id.  90 ;  (and  if  any 
doubt  was  thrown  on  this  in  Canal  Commissioners  v.  The  People,  5  Wen- 
dell, 423,  461,  it  was  removed  in  13  Wendell,  355 ;)  Brown  et  al.  v. 
Kennedy,  5  Harris  &  Johnson,  195 ;  Adm'rs  of  Gavit  v.  Chambere  & 
Coats,  3  Hammond,  495;  Canal  Trustees  v.  Haven,  5  Gilman,  548,  556; 
but  if  the  stream  be  in  fact  usually  navigable,  the  public  have  a  right  to 
use  it  as  a  highway;  Adams  v.  Pease  and  another,  2  Connecticut,  481; 
Berry  et  al.  v.  Carle,  3  Greenleaf,  269 ;  and  to  improve  the  river  and  to 
regulate  it  by  lawful  enactments  for  the  public  good,  McCullough  v.  Wall, 
4  Richardson,  69 ;  Moore  v.  Yeaaie,  31  Maine,  861 ;  aAd  it  would  be  a 
nuisance,  if  the  owners  were,  by  any  structures,  to  obstruct  the  passage ; 
Keane  v.  Stetson,  5  Pickering,  492 ;  Exparte  Jennings,  6  Cowen,  518 ; 
The  People  v.  Canal  Appraisers,  13  Wendell,  355 ;  The  People  v.  City 
of  St.  Louis  et  al.,  5  Gilman,  351,  371.  In  the  Commissioners  of  the 
Canal  Fund  v.  Kempehall,  26  Wendell,  404,  the  point  is  conclusively  set- 
tled by  the  unanimous  judgment  of  the  Court  of  Errors,  that  in  all  rivers, 
above  the  flow  of  the  tide,  the  soil  to  the  centre,  and  the  usufruct  of  the 
water,  are  the  property  of  the  adjoining  owners,  subject,  if  navigable,  to 
the  public  easement  of  navigatioo,  and  subject,  of  course,  to  the  usufruct 
rights  of  other  proprietors  of  the  stream,  above  and  below;  see,  also, 
Munaon  v.  Hungerford,  6  Barbour's  S.  Ct.  265 ;  and  this  principle  has, 
in  the  west,  been  applied  to  the  Mississippi  and  Ohio  rivers;  see  Morgan 
and  Harrison  v.  Reading,  4  Smedes  and  M&rshall,  366,  and  cases  cited. 

This  general  distribution  of  the  ownership  of  the  soil,  is  not  changed 
by  the  existence  of  islands  in  the  river.  If  they  are  in  the  bed  of  the 
river,  within  the  flow  of  the  tide,  the  state  owns  tbem  >  Middleton  v.  Sage, 
8  Connecticut,  222 ;  if  they  are  above  the  tide,  they  belong  to  the  owner 
on  one  side  or  the  other,  accordingly  as  they  are  on  one  side  or  the  other 
of  the  medium  filum ;  Claremount  v.  Carlton,  2  New  Hampshire,  869 ; 
Lunt  V.  Holland,  14  Massachusetts,  149 ;  Ingraham  et  al.  v.  Wilkinson 
et  al.,  4  Pickering,  268 ;  Greenleaf  v.  Kilton,  11  New  Hampshire,  531. 
The  medium  filum  is  settled  by  measurement  across,  from  ordinary  low- 
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water  mark  on  one  side  to  the  same  on  the  other,  without  regard  to  the 
channel  or  depth  of  water.  If  an  island  which  lies  next  to  a  ripariaa 
owner,  and  on  his  side  of  the  middle  of  a  whole  river,  has  heen  lawfully 
appropriated  hy  another  person,  then  such  proprietor's  boundary  is  the 
filum  midway  between  his  bank  and  the  island.  Otherwise  his  boundary 
is  the  original  filum ;  McCullough  v.  Wall,  4  Biohardson,  8%. 

In  accordance  with  the  principles  a  little  way  above  stated,  it  is 
well  settled,  that  a  grant  of  land  as  bounded  by  a  stream,  or  lying 
upon  the  side  of  a  stream,  above  tide-flow,  passes  the  property  to 
the  thread  of  the  river;  Morrison  v.  Keen,  3  Greenleaf,  474;  Lincoln 
V.  Wilder,  29  Maine,  169,  179;  King  v.  King,  7  Massachusetts, 
496;  Jackson  v.  Louw,  12  Johnson,  252;  Noble  v.  Cunningham 
et  al.,  1  M<Mullin,  289;  McCullough  v.  Wall,  4  Richardson,  84;  but 
the  right  of  the  owner  to  restrict  his  grant,  seems  to  be  generally 
allowed;  Dunlap  et  al.  ▼•  Stetson,  4  Mason,  349 ;  Jackson  v.  Halson,  5 
Cowen,  216;  Hayes's  Ez'or  et  al.  ▼.  Bowman,  1  Randolph,  417;  and  it 
seems  to  be  held  in  several  cases,  that  there  is  no  very  strong  presump- 
tion of  an  intent  to  grant  ad  filum ;  but  the  actual  intention  as  gathered 
from  the  language  of  the  deed  will  be  regarded,  and  the  grant  will  extend 
to  the  edge,  or  to  high  or  low-water  mark,  accordingly :  Hatch  v.  Dwight 
and  Burnell,  17  Massachusetts,  289 ;  Sanders  v.  M<Cracken,  Hardin,  258. 
But  in  Luce  v.  Carley,  24  Wendell,  451,  it  is  decided,  that  where  the 
boundary  was,  from  a  stake  on  the  bank  of  a  river,  thence  down  the 
river,  as  it  winds  and  turns,  to  a  tree,  the  land  passed  to  the  centre  of 
the  stream ;  and  the  court  said  <<  where  the  grant  is  so  framed,  as  to  touch 
the  water  of  the  river,  and  the  parties  do  not  expressly  except  the  river, 
if  it  be  above  tide,  one-half  of  the  bed  of  the  stream  is  included  by  con- 
struction of  law.^  If  the  parties  mean  to  exclude  it,  they  should  do  so  by 
express  exception .''  And  this  view  was  recently  taken  in  South  Carolina, 
McCullough. V.  Wall,  4  Richardson,  84.  However,  in  the  recent  case  of 
Child  and  others  v.  Starr  and  others,  4  Hill's  N.  Y.  369,  in  the  Court  of 
Errors  of  New  York,  though  the  case  of  Luce  v.  Carley,  in  that  State  is 
approved  of,  it  is  decided  that  a  grant  by  a  line  <<  along  the  shore  of  the 
G-enesee  river,"  was  an  exclusion  of  the  bed  of  the  river.  This,  which 
certainly  upsets  the  rule  of  Luce  v.  Carley,  (as  it  does  that  of  McCullough  v. 
Wall,  4  Richardson,  84,)  was  decided  by  a  majority  of  eleven  to  ten.  The 
case  of  Luce  v.  Carley,  was  somewhat  questioned  in  the  Rhode  Island 
case  of  Hughes  v.  The  Providence  and  Worcester  Rail-Road,  2  R.  I. 
515 ;  but  was  not  necessarily  questioned  by  any  decision  that  the  case  be- 
fore the  court  required:  and  it  is  to  be  regretted  that  the  sound  and 
valuable  principle  declared  in  Luce  v.  Carley,  is  not  distinctly  established 
and  firmly  adhered  to.  That  a  boundary  by  the  shore  of  a  river  excludes 
the  river,  is  again  recognised  in  Lincoln  v.  Wilder,  29  Maine,  169,  179. 
In  the  late  case  of  Greenleaf  v.  Kilton,  11  New  Hampshire,  531,  where 
a  line  was  described  in  a  deed  as  running  «  up  the  river,"  it  was  decided 
that  a  boundary  upon  a  river,  above  tide-water,  uniformly  passes  the  title 
to  the  middle  of  the  stream,  including  the  water,  the  bed  of  the  river, 
and  all  islands,  unless  there  be  an  express  reservation,  or  an  immemorial 
usage  to  the  contrary.  In  relation,  however,  to  grants  bounding  on  ponds, 
lakes,  or  other  large  bodies  of  standing-fresh  water^  this  principle  does 
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Dot  applji  and  the  grant  extends  only  to  the  water's  edge ;  The  State  v. 
Gilmanton^  9  id.  461 ',  that  is,  to  low-water  mark ;  Wood  y.  Kelley,  30 
Maine,  47.  When  there  is  nothing  in  the  conveyance  to  modify  the  rule, 
the  side  lines  of  each  riparian  proprietor  must  extend  from  the  termini  of 
his  lines  on  the  shore,  at  right  angles  with  the  coarse  of  the  river,  to  the 
thread  of  the  stream ;  Knight  v.  Wilder,  2  Cashing,  200, 209. 

As  exceptions  to  the  above  rales,  it  mast  be  observed  that  in  Pennsyl- 
vania, North  Carolina  and  Alabama,  the  great  navigable  rivers  obey  the 
law  of  tide-waters ;  the  title  of  the  riparian  owner  goes  to  low-water 
mark;  beyond  that,  the  soil  belongs  to  the  commonwealth;  and  the 
stream  is  a  common  fishery  and  a  highway ;  Comm.  v.  Fisher  and  others, 
1  Penrose  &  Watts,  462,  467 ;  Carson  v.  Blazer,  2  Binney,  475;  Shank 
V.  The  Schaylkill  Navigation  Co.,  14  Sergeant  &  Eawle,  71 ;  Wilson  v. 
Forbes,  2  Devereux,  30 ;  Ballock  v.  Wilson,  2  Porter,  436.  In  Ingraham 
et  al.  v.  Wilkinson  et  al.,  4  Pickering,  268,  it  was  doubted  whether  the 
same  principles  ought  not  to  be  adopted  in  that  state ;  while  in  South 
Carolina,  in  Ex'ors  of  Aaron  Cotes  v.  Waddlington,  1  M<Cord,  580,  and  in 
Boatwright  v.  Bookman  et  al..  Bice,  448,  some  inclination  was  perhaps 
shown  to  vary  the  common  law  rule  as  respected  the  ownership  of  the 
soil,  yet  in  the  more  recent  case  of  McCuUough  v.  Wall,  4  ij^chardson 
88,  the  court  entered  something  like  a  caveat  against  this  variance; 
and  declared  both  concerning  the  right  of  fishing,  and  also  the  ownership 
of  the  soil,  that  « the  common  law  was  yet  unchanged  in  that  state ;  at  any 
rate  above  those  falls,  which  in  their  natural  state  obstructed  the  service- 
able use  of  the  river.''  But  it  was  held  that  the  right  of  fishing  in  the 
great  navigable  rivers  is  public.  In  Pennsylvania  and  North  Carolina, 
if  the  stream  is  not  a  public  and  navigable  one,  the  owner  goes  to  the 
centre;  Ingraham  v.  Threadgill,  8  Devereux,  59 ;  Coo^rt  v.  O'Conner,  8 
Watts,  470,  477. 

H.  B.  W. 

J.  W.  W. 
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[*99]  *ELWES  V.  MAWE. 


/ 


MICH.— 43  GEO.  3.  K.  B 

[reported  3  EAST,  38.] 

A  tenant  in  agricnltnre,  who  erected,  at  his  own  expense,  and  for  the  mere  neces- 
sary and  conyenient  occupation  of  his  farm,  a  beast-house,  carpenter's  shop,  fnel- 
faonse,  cart-hons6y  pump- house,  and  fold-yard  wall,  which  buildings  were  of 
brick  and  mortar,  and  tiled,  and  let  into  the  ground,  cannot  remoye  the  same, 
though  during  his  term,  and  though  he  thereby  -  left  the  premises  in  the  same 
state  as  when  he  entered.  There  appears  to  be  a  distinction  between  annexations 
to  the  freehold  of  that  nature  for  the  purposes  of  trade,  and  those  made  for  the 
purposes  of  agriculture  and  better  enjoying  the  immediate  profits  of  the  land,  in 
favour  of  the  tenant's  right  to  remove  the  former ;  that  is,  where  the  superincum- 
bent building  is  erected  as  a  mere  accessary  to  a  personal  chattel,  as  an  engine ; 
but  where  it  is  accessary  to  the  realty,  it  can  in  no  case  be  removed. 

The  declaration  Btated,  that  the  plaintiff  was  seised  in  fee  of  a 
certain  messnage,  with  the  oat-houses,  &o.  and  certain  land,  &c.| 
in  the  parish  of  Bigby,  in  the  county  of  Lincoln,  which  premises 
were  in  the  tenure  and  occupation  of  the  defendant  as  tenant  thereof 
to  the  plaintiff,  at  a  certain  yearly  rent,  the  reversion  belonging  to 
the  plaintiff;  and  that  the  defendant  wrongfully,  &c.,  intending  to 
injure  the  plaintiff  in  his  hereditary  estate  in  the  premises,  whilst 
the  defendant  was  possessed  thereof,  wrongfully  and  injuriously,  and 
without  the  license  and  against  the  will  of  the  plaintiff,  pulled  down 
divers  buildings,  parcels  of  the  said  premises,  in  his  the  defendant's  tenure 
and  occupation,  viz.  a  beast  house,  a  carpenter^s  shop,  a  wagon  house,  a 
fuel  house  and  a  pigeon  house  and  a  hrkh  wall,  inclosing  the  foldyard, 
r*100l  ^^^  ^^^  ^^^  carried  away  the  materials,  which  *were  the  pro- 
L  J  perty  of  the  plaintiff,  as  landlord,  and  converted  them  to  his  the 

defendant's  own  use ;  by  reason  whereof  the  reversionary  estate  of  the 
plaintiff  in  the  premises  was  greatly  injured^  &c.  The  defendant  pleaded 
the  general  issue.  And  at  the  trial  at  the  last  Lincoln  assises,  a  verdict 
was  found  for  the  plaintiff,  with  60/.  damages,  subject  to  the  opinion  of 
the  court  on  the  following  case  : — 

The  defendant  occupied  a  farm,  consisting  of  a  messuage,  cottages, 
bam,  3tables,  out-houses,  and  lands,  at  Bigby,  in  the  county  of  LincolUi 
under  a  lease  from  the  plaintiff  for  twenty-one-years,  commencing  on  the 
12th  day  of  May,  1779 ;  which  lease  contained  a  covenant  on  the  part  of 
the  tenant  to  keep  and  deliver  up  in  repair  the  said  messuage,  ham, 
stables,  and  outhouses,  and  other  buildings  belonging  to  the  said  demised 
premises.  About  fifteen  years  before  the  expiration  of  the  lease  the  de- 
fendant erected  upon  the  said  farm  at  his  own  expense  a  substantial 
beaU-house,  a  carpenter's  shop,  a  faeJrhouu,  a  cart'house  and  pump  house, 
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and  fold-yard.  The  baildings  were  of  brick  and  mortar,  and  tiled,  and 
the  foundations  of  them  were  about  one  foot  and  a  half  deep  in  the 
ground.  The  carpenter's  shop  was  dosed  in,  and  the  other  buildings 
were  open  to  the  front,  and  supported  by  brick  pillars.  The  fold-yard 
wall  was  of  brick  and  mortar,  and  its  foundation  was  in  the  ground.  The 
defendant,  previous  to  the  expiration  of  his  lease,  pulled  down  the  erec- 
tions, dug  up  the  foundations,  and  carried  away  the  materials,  leaving  the 
premises  in  the  same  state  as  when  he  entered  upon  them.  These  erec- 
tions were  necessaiy  and  convenient  for  the  occupation  of  the  farm^ 
which  could  not  be  well  managed  without  them.  The  question  for  the 
opinion  of  the  Court  was.  Whether  the  defendant  had  a  right  to  take 
away  these  erections.  If  he  had,  then  a  verdict  to  be  entered  for  the 
defendant ;  if  not,  the  verdict  for  the  plaintiff  to  stand. 

This  case  was  first  argued  in  Easter  Term  last  by  TorJcington  for  the 
plaintiff,  and   Clarke  for  the  defendant;   and  again  in   this  Term  by 
Vaughan^  Seijt.,  for  the  plaintiff,  and  Balguy  for  the  defendant. 

For  the  plaintiff  it  was  argued  that  the  removing  the  buildings  in  ques- 
tion was  waste  at  common  law,  and  that  this  case  did  not  fall  within  any 
of  the  exceptions,  which  *had  been  introduced  %oltly  for  the  benefit  ^^^  ^^  ^ 
c>/'^a^6  in  relaxation  of  the  old  rule.  The  rule  was,  that  whatever  ^  J 
was  once  annexed  to  the  freehold  could  never  be  severed  again  without 
the  consent  of  the  owner  of  the  inheritance.  Accordingly,  glass  windows, 
wainscot,  benches,  doors,  furnaces,  &c.,  though  annexed  by  tenant  for 
years  for  his  own  accommodation,  could  not  be  removed  by  him  again. 
Co.  Litt.  53  a.  The  principle  on  which  this  was  founded  was  the  injury 
which  would  thereby  arise  to  the  inheritance  from  disfiguring  the  walls  of 
the  mansion :  though  some  of  these  things  were  in  their  nature  personal 
chattels,  supplying  the  place  of  mere  movable  utensils  and  furniture.  But 
it  never  was  questioned  but  that  buildings  let  into  the  soil  became  part 
of  the  freehold,  from  the  very  nature  of  the  thing.  This  was  decided  so 
long  ago  as  Hil.  17  Ed.  2,  518,  in  a  writ  of  waste  against  a  lessee,  who  had 
built  a  house  and  pulled  it  down  during  his  term.  And  Co.  Litt.  53  a. 
which  is  to  the  same  purpose,  goes  further  and  says,  that  even  the  build- 
ing of  such  new  house  by  the  tenant  is  waste ;  but  that  is  denied  in  Lord 
Darcy  v.  Askwith  ;(a)  though  that  also  agrees  that  the  letting  down  of 
such  new  house  by  the  tenant  himself  would  be  waste.  So  taking  down 
a  stone  wall,  or  a  partition  between  two  chambers,  is  waste.  10  Hen.  7, 
2  pi.  3.  It  does  not,  indeed,  appear  by  that  book,  whether  those  erec- 
tions had  been  before  made  by  the  tenant  himself;  but  they  were  so 
taken  to  be  by  Meade,  J.,  in  Cooke  v.  Humphrey. (&)  All  this  is  con- 
firmed by  Lord  Coke  at  the  end  of  Herlakenden's  case,(e)  where  it  is 
said  to  have  been  adjudged  in  C.  B.  that  glass  fastened  to  the  windowSi 
or  wainscot  to  the  house,  by  the  lessee,  cannot  be  removed  by  him :  and 
that  it  makes  no  difference  in  law  whether  the  fastening  of  the  latter  be 
by  great  or  little  nails,  screws,  or  iron  put  through  the  posts  or  walls  (as 
had  been  then  of  late  invented,)  or  in  whatever  other  manner  it  was 
fastened  to  the  posts  or  walls  of  the  house.     In  all  those  oases  the  rule 

(a)  Hob.  234.  (6)  Moor,  177. 

(c)  4  Rep.  63-4. 
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as  between  landlord  and  tenant  seems  to  have  followed  that  between  heir 
and  executor,  founded  upon  the  reason  first  mentioned  :  and  no  innova- 
tion upon  the  strict  rule  seems  ever  to  have  been  admitted,  except  in  the 
case  before  Lord  G.  6.  Comjns((f)  at  Nisi  Prius,  of  the  cider-mill,  which 
r*in9l  ^^  ^^^^  should  go  to  the  executor,  and  not  to  *the  heir;  but  upon 
L        J  what  particular  grounds  does  not  appear :  and  the  case  of  Gulling 
V.  Tuftiell,(e)  before  Lord  Ch.  J.  Treby,  at  Hereford,  in  1694,  where  a 
barn  erected  by  a  tenant  upon  pattens  and  blocks  of  timber,  lying  on  but 
not  let  ifUo  the  ground,  was  holden  to  be  removable  by  the  tenant :  but 
even  there  he  relied  on  the  custom  of  the  country  in  favour  of  the  tenant, 
with  reference  to  which  it  might  be  presumed  that  he  and  his  landlord 
had  contracted. (/)    The  only  established  exception  (which  the  plaintiff's 
counsel  admitted  was  as  old  as  the  rule  itself)  is  in  favour  of  trade,  with 
respect  to  articles  annexed  to  the  freehold  for  the  purpose  of  carrying  on 
trade  and  manufactures.     In  20  Hen.  7,  fo.  18,  pi.  24,  an  heir  brought 
trespass  against  executors  for  taking  away  a  furnace  fixed  to  the  freehold 
with  mortar,  and  the  taking  was  holden  tortious.     But  it  was  there  said 
<<  that  if  a  lessee  for  years  set  up  such  a  furnace  for  his  own  advantage  or 
a  dyer  his  vats  and  vessels  to  carry  on  his  business, (^)  during  the  term 
he  may  remove  them  :  but  if  he  suffer  them  to  be  fixed  to  the  land  after 
the  end  of  the  term,  then  they  belong  to  the  lessor;  and  so  of  a  baker.'' 
Then  follows,  « It  is  no  waste  to  remove  such  things  within  the  term  by 
any."     But  this  is  said  to  have  been  against  the  opinions  before  men 
tioned,  and  to  have  been  doubted  in  the  42  Ed.  3,  p.  6,  pi.  19,  whether 
it  were  waste  or  not.     It  is  clear,  therefore,  from  the  whole  of  the  pas- 
sage, that  the  only  generally  admitted  exception  was  in  favour  of  traders, 
which  is  shown  by  the  examples  of  the  dyer  and  baker  affixing  vessels 
pur  occupier  son  occupation  :  and  that  at  least  it  was  doubtful  whether  the 
same  privilege  extended  to  others  affixing  to  the  freehold  similar  articles. 
And  the  exception  is  the  more  remarkable  because  at  that  early  period 
agriculture  must  have  been  of  much  greater  importance  to  the  state  than 
trade.    This  distinction  was  continued  in  later  times.    In  Poole's  case, (A) 
M.  2  Ann,  in  an  action  on  the  case  by  a  lessee  against  the  sheriff  of 
Middlesex,  who  had  taken  in  execution  the  vats,  coppers,  tables,  parti- 
tions,  and  pavement,  &c.,  of  an  under-lessee,  a  soap-boiler,  which  he 
had  put  up  as  fixtures  for  the  convenience  of  his  trado>  Lord  G.  J. 
held  that  during  the  term  the  soap-boiler  might  well  remove  the  vats 
set  up  in  relation  to  trade,  by  the  common  law ;  but  that  there  was  a 
r«10^1  ^^^'^^^^^  between  what  he  *did  to  carry  on  his  trade,  and  what 
■-        -I  he  did  to  complete  the  house ;  as  hearths,  and  chimney-pieces ; 
which  he  held  not  removable.    The  next  case  was  Gave  v.  Gave,(t)  in 
1705,  where  the  Lord  Keeper  held  that  not  only  wainscot,  but  pictures 
and  glasses  put  up  in  the  place  of  wainscot,  should  go  to  the  heir  and  not 
to  the  executor,  to  prevent  the  house  being  disfigured.     Then  followed 
Lawton  v.  Lawton,(y)  where  it  was  decreed  by  Lord  Hardwicke,  G.,  that 

(d)  Cited  Id  Lawton  v.  Lawton,  3  Atk.  13,  16. 

\e)  Bull.  N.  P.  34.  (/)  See  Wigglesworth  ▼.  Dallison,  ante,  vol.  I.,  et  notas. 

(ff)  The  words  in  the  original  are  ^*/mr  oeeupier  9on  occupation," 

(A)  Salk.  368. 

(•)  2  Vern,  608.  (/)  3  Atk.  13. 
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«  lire-eDgine  erected  for  the  benefit  of  a  colliery  by  the  tenant  for  life 
ahoald  be  considered  as  personal  estate,  and  go  to  his  ezecator,  and  not  to 
the  remaindermaB,  in  fayoor  of  creditors.  But  there  it  was  proved  to  be 
cusiomary  to  move  such  an  engine ;  that  in  bailding  the  shed  for  its  secu- 
ritj  holes  were  left  for  the  ends  of  the  timber  to  make  it  more  commodious 
/or  removal;  and  that  it  was  very  capable  of  being  removed.  The  evi- 
dence relied  on  by  the  other  side  was,  that  it  could  not  be  removed  with- 
oat  tearing  up  the  soil  and  destroying  the  brickwork.  But  Lord  Hard- 
wicke  considered  the  brickwork  there  as  a  mere  accessory  to  the  engine, 
which  in  its  own  nature  was  a  mere  personal  movable  chattel.  One  reason, 
he  said,  which  weighed  with  him  was,  that  it  was  a  mixed  ease,  between 
enjoying  the  profits  of  the  land  and  carrying  on  a  species  of  trade;  and 
considering  it  in  that  lights  it  came  near  the  instances  of  furnaces  and 
coppers  in  brewhouses.  That  decision  was  in  1748.  In  Ex  parte  Quincy,(A;) 
in  1750,  where  the  principal  question  was  whether  the  utensils  of  a  brew* 
hoose  passed  by  a  mortgage  of  the  brewhouse  with  the  aj)purtenances;  it 
is  said  that  a  tenant  may,  during  the  term,  take  away  chimney-pieces,  and 
even  wainscot;  but  the  latter  is  observed  to  be  a  very  strong  case.  The 
same  was  before  said  in  Law  too  v.  Lawton,  with  this  difference,  that  it 
was  there  said  of  wainscot  Jixed  only  by  screws,  and  of  marble  chimney- 
pieces.  This  opinion  may  have  proceeded,  as  it  did  in  Beck  v.  Rebow,0 
upon  the  consideration  that  matters  of  this  sort  were  merely  omam^ntcU 
furniture,  and  not  necessary  to  the  enjoyment  of  the  freehold.  The  case 
of  Lord  Dudley  v.  Lord  Ward,(m)  in  1750,  was  like  that  of  Lawton  y. 
Lawton,  on  the  authority  of  which  it  was  decided.  There  Lord  Hard- 
wicke  recognised  the  general  rule,  with  the  single  exception,  as  between 
landlord  and  tenant,  that  fixtures  annexed  by  the  latter  *for  the  rutinA-i 
sake  of  trade  might  be  removed.  There  too  the  fire  engine  was  *-  J 
considered  as  the  principal,  and  the  building  erected  over  it  to  preserve 
it,  as  the  mere  accessory :  and  the  colliery  itself  as  in  part  the  carrying  on 
a  trade.  In  Lawton  v.  Salmon,  E.  22  Geo.  3,  B.  B.,(n)  salt-pans  were 
holden  to  go  to  the  heir  and  not  to  the  executor :  and  though  Lord  Mans- 
field said  that  the  rule  had  been  relaxed  as  between  landlord  and  tenant, 
tenant  for  life  and  remainderman,  in  respect  of  things  put  up  by  the  ten- 
ant in  possession ;  still  he  confined  the  relaxation  to  things  so  affixed  for 
the  benefit  of  trade.  And  he  there  alluded  to  the  case  of  the  cider-mill 
(doubtingly)  as  standing  alone,  and  not  printed  at  large.  Then  the  case 
of  Dean  ▼.  Allalley,(o)  sittings  after  Easter,  89  Geo.  8,  was  a  case  where 
two  sheds,  called  Dutch  bams,  which  had  been  erected  by  the  tenant 
daring  his  term,  were  removed  by  him :  and,  being  sued  on  his  covenant, 
by  which  he  undertook  to  leave  all  buildings  which  then  were  or  should 
be  erected  on  the  premises  during  the  term  in  repair.  Lord  Kenyon,  at 
Nisi  Prius,  held  that  buildings  of  that  description  were  not  included;  and 
said  that  the  law  would  make  the  most  favourable  construction  for  the 
tenant  where  he  had  made  necessary  and  useful  erections  for  the  benefit 

Ik)  1  Atk.  477.  {I)  1  P.  Wms.  94. 

[m)  Ambl.  113,  and  Bull.  N.  P.  34. 

[n)  Cited  in  a  note  to  Fitsherbert  ▼.  Shaw,  1  H.  Bl.  259.    The  principal  case 
tarned  on  a  p&rttcnlar  agreement. 
(o)  3  Espin.  KL  Pri.  Gas.  11. 
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q/*  his  trade  or  manufacture.     Of  what  precise  description  the  buildings 
there  were  does  not  appear;  possibly  not  affixed  to  the  groand,(jp)  at  least 
not  such  parts  as  were  removed.     If  not,  the  case  amounts  to  not  more 
than  that  of  Penton  y.  Ilobart,(^)  where  a  varnish-house  of  wood,  which 
had  been  erected  on  a  brick  foundation  by  the  tenant,  /or  the  purpose  of 
carrying  on  his  trade,  was  removed  by  him.     But  it  did  not  appear  there 
that  the  foundation  was  removed,  but  only  the  superstructure  of  woodj 
which  had  been  brought  hy  the  tenant  from  another  place,  where  before 
he  had  carried  on  his  business.     Lord  Kenyon,  indeed,  there  laid  stress 
on  the  instances  of  gardeners  and  nurserymen  in  the  neighbourhood  of  the 
metropolis  erecting  green-houses,  &c.,  which  he  considered  that  they  would 
be  at  liberty  to  remove.     Whether  that  be  done  under  particular  agree- 
ments or  not  does  not  appear:  but  supposing  the  law  would  imply  an 
exception  in  favour  of  tenants  of  that  description,  it  would  only  be  upon 
the  ground  of  considering  them  as  carrying  on  a  species  of  trade ;  the 
very  ^nature  of  their  occupation  and  of  the  letting  being  to  enable 
them  to  disannex  even  trees  from  the  land.(r)     But  none  of  the 
oases  have  gone  the  length  now  contended  for^  and  the  very  grounds  on 
which  exceptions  have  been  made  from  the  general  rule  preclude  the  pre- 
sent case.     Erections  of  this  sort  are  not  in  their  nature  temporary  or 
movable,  but  are  calculated  solely  for  the  enjoyment  of  the  land :  the 
expense  of  erecting  them  is  great,  and  their  value  is  great  on  the  spot, 
but  of  trifling  consideration  when  removed :  the  injury  of  their  removal, 
therefore,  is  much  greater  to  the  landlord  than  the  benefit  of  the  materials 
when  removed  is  to  the  tenant.     If  the  exception  were  extended  to  build- 
ings erected  for  the  purposes  of  agriculture,  it  would  be  as  extensive  as 
the  rule  itself,  and  would  therefore  destroy  it.     The  sole  object  of  such 
erections  is  for  the  purpose  of  enjoying  the  produce  of  the  land;  the  land, 
therefore,  is  the  principal,  and  the  buildings  the  accessory  to  the  land. 
This  distinguishes  it  essentially  from  buildings  erected  for  engines  or 
machinery  used  in  trade,  where  the  personal  chattel  is  the  principal. 
No  other  line  than  this  can  be  drawn  without  overthrowing  all  the  autho- 
rities. 

For  the  defendant  it  was  contended  that  the  old  rule  of  law  had  been 
gradually  relaxed  between  landlord  and  tenant,  though  not  sd  much  between 
tenant  for  life  and  remainderman,  or  between  heir  and  executor.  The  object 
has  been  to  encourage  tenants  to  lay  out  their  money  in  the  improvement  of 
the  premises,  and  in  making  their  industry  as  productive  as  possible,  which 
is  for  the  benefit  of  the  state  as  well  as  the  individuals,  and  applies  at  least 
as  strongly  to  tenants  in  husbandry  as  in  trade.  Agriculture,  in  the  im- 
proved state  in  which  it  is  now  carried  on,  is  in  itself  a  trade;  it  requires  a 
much  larger  capital  than  formerly,  and  the  use  of  more  expensive  imple- 
ments and  machinery.  Without  the  aid  of  modern  improvements,  the 
land  cannot  be  made  so  productive  as  it  otherwise  may  be,  nor  the  pro- 

(p)  Vide  post,  what  account  was  given  of  this  case  in  the  argnments  of  the  de- 
fendant's counsel.  {q)  2  East,  88. 

(r)  Lawrence,  J.,  on  the  first  argument  intimated,  that  if  ground  were  let  ex- 
pressly for  nursery  ground,  it  might  be  considered  as  implied  in  the  terms  of  the 
contract,  that  it  was  to  be  used  for  taking  up  young  trees,  Ac,  as  is  usual  in  such 
cases.  But  he  expressed  a  wish  to  be  informed  of  the  usual  terms  of  the  leases 
under  which  such  grounds  were  holden  in  the  neighbourhood  of  the  metropolis. 
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dnee  so  well  preserved  and  brought  to  market.  But  unless  the  tenant  is 
entitled  to  take  away  with  him  at  the  end  of  his  term,  or  have  a  compen- 
sation  in  value  for,  buildings  like  these  in  question,  erected  in  such  a 
manner  as  to  be  capable  of  being  removed  at  pleasure  and  set  up  on  any 
other  farm,  he  will  not  be  at  the  expense  of  erecting  them  at  all ;  and 
therefore,  though  he,  and  through  him  the  public,  *will  suffer,  yet  p^^  ^^- 
the  landlord  will  not  be  the  better  for  the  right  which  he  now  ^  -I 
claims.  This  is  no  question  whether  permanent  additions  or  improve- 
ments made  by  a  tenant  to  the  old  dwelling-house  or  out-buildings,  or 
even  new  ones  of  that  sort  erected  by  him  for  his  personal  accommodation, 
are  to  be  removed  at  the  end  of  the  term ;  for  not  even  persons  renting 
premises  for  the  purpose  of  carrying  on  trades  have  any  such  privilege ; 
but  whether  buildings  so  erected  for  the  sole  purpose  and  convenience  of 
carrying  on  the  farm,  that  is,  of  turning  to  the  best  account  the  capital 
and  industry  of  the  farmer  in  his  trade  or  business,  may  not  be  removed 
by  him.  The  materials  of  which  the  building  are  composed  cannot  vary 
the  law,  but  the  objects  and  interests  of  the  persons  concerned.  If  in  the 
case  of  Dean  v.  Allalley,(s)  the  tenant  was  entitled  to  remove  the  build- 
ings called  Dutch  bams,  the  same  rule  will  apply  to  the  buildings  in 
question,  which  are  as  much  calculated  for  removal.  For  in  that  case  (as 
appears  from  the  MS.  note  of  one  of  the  counsel  in  the  cause),  the  sheds 
erected  «  had  a  foundation  of  brick  in  the  ground,  and  uprights  fixed  in 
and  rising  from  the  brickwork,  and  supporting  the  roof,  which  was  com- 
posed of  tiles  and  the  sides  open,''  as  in  the  present  case.  If  the  excep- 
tion be  confined  to  erections  for  the  benefit  of  trade.  Lord  Kenyon  in  that 
case  considered  Dutch  barns  as  coming  within  that  description.  This  is 
consonant  to  the  opinion  delivered  by  the  same  learned  Judge  in  Penton 
V.  Bobart.(^)  It  is  true  that  was  the  case  of  a  varnish-house-;  but  it  is 
clear  that  his  lordship's  opinion  was  founded  on  the  extension  of  the 
exception  in  the  case  of  landlord  and  tenant  generally ;  for  the  instances 
put  by  him  in  illustration  of  his  opinion,  are  cases  of  gardeners  and  nur- 
serymen, whose  profits  are  derived  out  of  the  immediate  produce  of  the 
land :  and  the  buildings  now  in  question  are  no  more  annexed  to  the  soil 
than  the  varnish- house  there  was,  which  was  on  a  foundation  of  brick,  or 
than  the  hothouses  and  greenhouses  of  the  persons  alluded  to.  But  the 
argument  does  not  rest  alone  on  very  modern  cases,  but  is  strongly  sup- 
ported by  the  decisions  of  Lord  Hardwicke  in  tne  cases  of  Lawton  v. 
Lawton,(u)  and  Lord  Dudley  v.  Lord  Ward.(t;)  There,  even  as  between 
tenants  for  life  or  in  tail  and  the  remaindermen,  the  executors  of  the 
former  were  holden  entitled  to  the  fire-engines  of  collieries ;  build-  p^^  ^..^ 
ings  ^which  must  in  their  very  nature  be  annexed  to  the  soil,  and  ^  J 
without  which  the  profits  of  the  land,  viz.,  the  coal,  could  not  be  taken. 
Those  were,  indeed,  said  to  be  mixed  cases  between  taking  the  profit  of 
land  and  carrying  on  a  trade;  but  wherefore  mixed  does  not  so  plainly 
appear.  So  the  case  of  the  cider-mill  is  directly  in  point:  that  is  as 
essential  to  the  enjoyment  of  the  land  in  that  particular  species  of  pro* 
dttce  out  of  which  the  cider  is  to  be  made,  as  barns  and  other  buildings 
are  to  the  enjoyment  of  arable,  or  beast-houses  of  pasture  land.     That 

(i)  3  Espin.  NL  Pri.  Gas.'ll,  and  MS.  (t)  2  East,  88. 

(u)  3  Atk.  13.  (v)  Ambl.  113. 
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case  was  much  stronger  than  what  is  now  contended  for;  the  questioii 
arising  there  between  the  heir  and  executor,  where  it  maj  be  admitted 
that  the  old  rale  has  prevailed  much  stricter.  All  the  cases  therefore 
in  the  books  between  persons  standing  in  that  relation  may  well  be  laid 
out  of  the  question,  as  thej  turn  upon  the  presumed  intention  of  the 
ancestor  or  testator  in  favour  of  the  heir,  that  the  inheritance  should 
descend  to  him  entire  and  undefaced.  But  the  case  of  Culling  v.  Tuf- 
nell,(K7)  before  Lord  Oh.  J.  Trebj,  which  is  in  point,  was  between  land- 
lord and  tenant.  That  was  the  case  of  a  ham  removed  by  the  tenant : 
and  though  the  foundations  were  not  dug  into  the  ground,  yet  its  very 
weight  must  have  sunk  it  in  some  measure  below  the  surface  of  the  soil. 
It  is  true  that  case  was  put  by  him  on  the  ground  of  the  custom  of  the 
country;  but  BuUer,  J.,  in  citing  it,  observes  that  now,  without  any 
custom,  it  would  be  determined  in  favour  of  the  tenant  without  any  diffi- 
culty ;  for  that  the  old  rule  had  been  relaxed  as  between  landlord  and 
tenant,  &c.,  though  still  preserved  as  between  heir  and  executor.  No  dis- 
tinction is  there  hinted  at  between  trade  and  agriculture.  In  Fitzherbert 
V.  Shaw,(a;)  the  question,  it  is  true,  turned  at  last  on  the  agreement;  but 
Gould,  J.,  was  decidedly  of  opinion  at  the  trial,  that  if  the  tenant  had 
removed  the  buildings  during  the  term,  he  would  have  been  justified  in 
BO  doing;  and  there  some  of  the  things  removed  were  a  shed  built  on  brick- 
toorkj  and  some  post*  and  rath  erected  by  the  tenant,  all  which  must 
have  been  let  into  the  ground,  and  were  adapted  to  purposes  of  agricul- 
ture. Upon  the  whole,  they  contended  that  the  only  line  to  be  drawn 
from  all  the  books  was,  that  whatever  buildings  were  erected  by  a  tenant 
(be  the  materials  what  they  may,  or  however  placed  in  or  upon  the 
r*10ftl  S'^^^^^O  ^^'  ^^®  immediate  purpose  of  his  trade,  or  for  the  *more 
I-  -■  advantageous  taking  or  improving  the  profits  of  his  farm,  he  may 
remove  them  again,  provided  he  leave  the  premises  on  his  quitting  as  he 
found  them.  According  to  this  rule  no  injury  could  ensue  to  the  land- 
lord, whose  property  would,  on  the  contrary,  be  eventually  benefited  by 
the  better  cultivation  of  it,  while  the  public  would  derive  an  immediate 
advantage  from  the  encouragement  afibrded  to  the  capital  and  industry  of 
the  tenant. 

Our.  adv.  vult. 

Lord  Ellenhoroughj  0.  J.,  now  delivered  the  opinion  of  the  court.  This 
was  an  action  upon  the  case  in  the  nature  of  waste  by  a  landlord,  the 
reversioner  in  fee,  against  his  late  tenant,  who  had  held  under  a  term  for 
twenty -one  years  a  farm  consisting  of  a  messuage  and  lands,  outhouses, 
and  bams,  &c.,  thereto  belonging,  and  who,  as  the  case  reserved  stated, 
during  the  term  and  about  fifteen  years  before  its  expiration,  erected  at 
his  own  expense  a  beast-Kouie,  a  carpenter* s  shop,  a  fuel-house^  a  cart- 
house,  a  pump-house,  and  fold-yard.  The  buildings  were  of  brick  and 
mortar,  and  tiled,  and  the  foundations  of  them  were  about  a  foot  and  a 
half  deep  in  the  ground.  The  carpenter^s  shop  was  closed  in,  and  the 
other  buildings  were  open  to  the  front  and  supported  by  brick  pillars. 
The  foWryard  wall  was  of  brick  and  mortar,  and  its  foundation  was  in 

(w)  BuU.  N.  P.  34.  (x)  1  H.  Blac.  258. 
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the  ground.  The  defendant,  previous  to  the  expiration  of  his  lease, 
palled  down  the  erections,  dug  up  the  foundations,  and  carried  away  the 
materials;  leaving  the  premises  in  the  same  state  cu  when  he  entered 
upon  them.  The  case  ^rther  stated,  that  these  erections  were  necessary 
and  convenient  for  the  occupation  of  the  farm^  which  could  not  be  well 
managed  without  them.  And  the  question  for  the  opinion  of  the  court 
was,  Whether  the  defendant  had  a  right  to  take  away  these  erections? 
Upon  a  full  consideration  of  all  the  cases  cited  upon  this  and  the  former 
argument,  which  are  indeed  nearly  all  that  the  books  afford  materially 
relative  to  the  subject,  we  are  all  of  opinion  that  the  defendant  had  not  a 
right  to  take  away  these  erections. 

Questions  respecting  the  right  to  what  are  ordinarily  called  fixtures, 
principally  arise  between  three  classes  of  persons.  Ist,  Between  different 
descriptions  of  representatives  of  the  same  owner  of  the  inheritance ;  viz. 
between  *his  htir  and  executor.  In  this  first  case,  t.  6.,  as  between  p^^  ^sq^ 
heir  and  executor,  the  rule  obtains  with  the  most  rigour  in  favour  ^  -I 
of  the  inheritance,  and  against  the  right  to  disannez  therefrom,  and  to 
consider  as  a  personal  chattel,  anything  which  has  been  affixed  thereto. 
2ndly,  Between  the  execfuljors  of  tenant  for  life  or  in  tail,  and  the  remain^ 
derman  or  reversioner;  in  which  case  the  right  to  fixtures  is  considered 
more  favourably  for  executors  than  in  the  preceding  case  between  heir  and 
executor.  The  third  case,  and  that  in  which  the  greatest  latitude  and 
indulgence  has  always  been  allowed  in  favour  of  the  claim  to  having  any 
particular  articles  considered  as  personal  chattels  as  against  the  claimant 
in  respect  of  freehold  or  inheritance,  is  the  case  between  landlord  and 
tenant. 

But  the  general  rule  on  this  subject  is  that  which  obtains  in  the  first- 
mentioned  case,  i.  e.  between  heir  and  executor ;  and  that  rule  (as  found 
in  the  Year-Book,  17  E.  2,  p.  518,  and  laid  down  at  the  close  of  Herla- 
kenden's  case,  4  Oo.  64,  in  Co.  Litt.  53 )  in  Cooke  v.  Humphrey,  Moore, 
177,  and  in  Lord  Darby  v.  Asquith,  Hob.  234,  in  the  part  cited  by  my 
brother  Yanghan,  and  in  other  cases)  is,  that  where  a  lessee,  having 
annexed  anything  to  the  freehold  during  his  term,  afterwards  takes  it 
away,  it  is  waste.  But  this  rule  at  a  very  early  period  had  several  excep* 
tions  attempted  to  be  engrafted  upon  it,  and  which  were  at  last  effectually 
engrafted  upon  it,  in  favour  of  trade  and  of  those  vessels  and  utensils 
which  are  immediately  subservient  to  the  purposes  of  trade.  In'  the  Year- 
Book,  42  Edw.  3,  6,  the  right  of  the  tenant  to  remove  a  furnace  erected 
by  him  during  his  term  is  doubted  and  adjourned.  In  the  Year-Book  of 
the  20  Hen.  7,  13  a  &  b,  which  was  the  case  of  trespass  against  executors 
for  removing  a  furnace  fixed  with  mortar  by  their  testator  and  annexed  to 
the  freehold,  and  which  was  holden  to  be  wrongfully  done,  it  is  laid  down, 
that  « if  a  lessee  for  years  make  a  furnace  for  his  advantage,  or  a  dyer 
make  his  vats  or  vessels  to  occupy  his  occupation,  during  his  term  he  may 
remove  them  :  but  if  he  suffer  them  to  he  fixed  to  the  earth  after  the  term^ 
then  they  belong  to  the  lessor.  And  so  of  a  baker.  And  it  is  not  waste 
to  remove  such  things  within  the  term  by  some :  and  this  shall  be  against 
the  opinions  aforesaid."  But  the  rule  in  this  extent  in  favour  of  tenants 
is  doubted  afterwards  in  21  Hen.  7,  27,  *and  narrowed  there,  by  r»i|A-i 
allowing  that  the  lessee  for  years  could  only  remove,  within  the  ■-        -^ 


236  SMITH'S  LEADING  CASES. 

term,  things  fixed  to  the  ground,  and  not  to  the  walh  of  the  principal 
bailding.  Howeyer,  in  process  of  time,  the  rule  in  favour  of  the  right  in 
the  tenant  to  remove  utennU  set  up  in  relation  to  trade  became  folly  esta- 
blished :  and  accordingly,  we  find  Lord  Holt,  in  Poole's  case,  Salk.  368, 
laying  down  (in  the  instance  of  a  soap-boiler,  an  under-tenant,  whose  vata, 
coppers,  &c.,  fixed,  had  been  taken  in  execution,  and  on  which  account  the 
first  lessee  had  brought  an  action  against  the  sheriff,)  that  during  the  term 
the  9oap-hoiler  might  well  remove  the  vats  he  set  up  in  rekUion  to  trade ; 
and  that  he  might  do  it  by  the  common  law,  and  not  by  virtue  of  any 
special  custom,  in  favour  of  tirade^  and  to  encourage  industry ;  but  that 
after  the  term  they  became  a  gift  in  law  to  him  in  reversion,  and  were  not 
removable.  He  adds,  that  there  was  a  difference  between  what  the  soap- 
boiler did  to  carry  on  his  trade,  and  what  he  did  to  complete  his  house,  as 
hea,rths  and  chimney-pieces,  which  he  held  not  removable.  The  indul- 
gence in  favour  of  the  tenant  for  years  during  the  term  has  been  since 
carried  still  further,  and  he  has  been  allowed  to  carry  away  matters  of 
omamenty  as  ornamental  marble  chimney-pieces,  pier-glasses,  hangings, 
wainscot  fixed  only  by  screws,  and  the  like.  Beck  v.  Rebow,  1  P.  Wms. 
94;  Ex  parte  Quincy,  1  Atk.  477;  and  Lawton  v.  Lawton,  8  Atk.  13. 
But  no  adjudged  case  has  yet  gone  the  length  of  establishing  that  build- 
ings subservient  to  purposes  of  agriculture,  as  distinguished  from  those  of 
trade,  have  been  removable  by  an  executor  of  tenant  for  life,  nor  by  the 
tenant  himself  who  built  them,  during  his  term. 

In  deciding  whether  a  particular  fixed  instrument,  machine,  or  evea 
building  should  be  considered  as  removable  by  the  executor,  as  between 
him  and  the  heir,  the  Court,  in  the  three  principal  cases  on  this  subject 
(vis.  Lawton  v.  Lawton,  3  Atk.  18,  which  was  the  case  of  a  fire-engine 
to  work  a  colliery  erected  by  tenant  for  life :  Lord  Dudley  v.  Lord  Ward, 
Ambler,  113,  which  was  also  the  case  of  a  fire-engine  to  work  a  colliery 
erected  by  tenant  for  life,  (these  two  cases  before  Lord  Hardwicke) :  and 
Lawton,  executor,  v.  Salmon,  E.  22,  O.  8, 1  H.  Blac.  259,  in  notis,  before 
Lord  Mansfield ;  which  was  the  case  of  saZt  pans,  and  which  came  on  in 
r*1 111  ^^^  sbape  of  an  action  of  trover  brought  for  the  salt  *pans  by  the 
^  -I  executor  against  the  tenant  of  the  heir-at-law,  may  be  considered 
as  having  decided  mainly  on  this  ground,  that  where  the  fixed  instrument, 
engine,  or  utensil,  (and  the  building  covering  the  same  falls  within  the 
same  principle),  was  an  accessory  to  a  matter  of  a  personal  nature,  that  it 
should  be  itself  considered  as  personalty.  The  fire-engine,  in  the  oases 
in  3  Atk.  and  Ambler,  was  an  accessory  to  the  carrying  on  the  trade  of 
getting  and  vending  coals ;  a  matter  of  a  personal  nature*  Lord  Hard- 
wicke says  in  the  case  in  Ambler,  <<A  colliery  is  not  only  an  enjoyment 
of  the  estate,  but  in  part  carrying  on  a  trade,**  And  in  the  case  in  8 
Atk.  he  says,  «  One  reason  that  weighs  with  me  is  its  being  a  mixed  case, 
between  enjoying  the  profits  of  the  lands,  and  carrying  on  a  vpecies  of 
trade;  and  considering  it  in  thxe  light,  it  comes  very  near  the  instances  in 
brewhouses,  &c,,  of  furnaces  and  coppers"  Upon  the  same  principle. 
Lord  C.  B.  Comyns  may  be  considered  as  having  decided  the  case  of  the 
eider-mill,  i.  e.  as  a  mixed  case  between  enjoying  the  profits  of  the  land 
and  carrying  on  a  species  of  trade;  and  as  considering  the  cider-mill  as 
properly  an  accessory  to  the  trade  of  making  cider. 
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Id  the  oase  of  the  salt  pans,  Lord  Mansfield  does  not  aeem  to  have 
eoDsidered  them  as  aeoeasory  to  the  carrying  on  a  trade;  bat  aa  merely  the 
means  of  enjoying  the  benefit  of  the  inheritance.     He  says,  « the  sail 
Mpring  is  a  valuable  inheritance^  but  no  profit  arises  from  it  unless  there 
be  a  salt  work;  which  consists  of  a  building,  &o.,  for  the  purpose  of  contain- 
ing  the  pans,  &o.,  which  are  fixed  to  the  ground.    The  inheritance  cannot 
^  ^^^  unihout  them.    They  are  accestaries  necessary  to  the  enjoyment 
of  the  principal.     The  owner  erected  them  for  the  benefit  of  the  inherit 
tance,"   Upon  this  principle,  he  considered  them  as  belonging  to  the  heir, 
aa  parcel  of  the  inheritance,  for  the  enjoyment  of  which  they  were  made, 
and  not  as  belonging  to  the  executor,  as  the  means  or  instrument  of  car- 
rying on  a  trade.  If,  however,  he  had  even  considered  them  as  belonging 
to  the  executor,  as  utensils  of  trade,  or  as  being  removable  by  the  tenant, 
on  the  ground  of  their  being  such  utensils  of  trade;  still  it  would  not  have 
affected  the  question  now  before  the  Court,  which  is  the  right  of  a  tenant 
for  mere  agricultural  purposes  to  remove  buildings  fixed  to  the  freehold, 
which  were  constructed  by  him  for  the  ordinary  ^purposes  of  ^^-.^^^ 
husbandry,  and  connected  with  no  description  of  trade  whatsoever;  ^        J 
and  to  which  descripdon  of  buildings  no  case  (except  the  Nisi  Prius  case 
of  Dean  v.  AUalley,  before  Lord  Kenyon,  and  which  did  not  undergo  the 
subsequent  review  of  himself  and  the  rest  of  the  Court)  has  yet  extended 
the  indulgence  allowed  to  tenants  in  respect  to  buildings  for  the  purposee 
of  trade.  In  the  case  in  Bailer's  Nisi  Prius,  34,  of  Culling  v.  Tufhell,  before 
Lord  Gh.  J.  Treby,  at  Nisi  Prius,  he  is  stated  to  have  holden  that  the 
tenant  woo  had  erected  a  bam  upon  the  premises,  and  put  it  upon  pat^ 
tens  and  blocks  of  timber  lying  upon  the  ground,  but  not  fixed  in  or  to 
the  groundy  might  by  the  custom  of  the  country  take  them  away  at  the 
end  of  his  term.     To  be  sure  he  might,  and  that  without  any  custom ; 
for  the  terms  of  the  statement  exclude  them  from  being  considered  as 
fixtures :  « they  were  not  fixed  in  or  to  the  ground,"    In  the  case  of 
Fitaherbert  v.  Shaw,  1  H.  Black.  258,  we  have  only  the  opinion  of  a 
very  learned  Judge  indeed,  Mr.  Justice  Gould,  of  what  would  have  been 
the  right  of  the  tenant,  as  to  the  taking  away  a  shed  built  on  brickwork^ 
and  some  posts  and  rails  which  he  had  erected,  if  the  tenant  had  done  so 
daring  the  term :  but,  as  the  term  was  put  an  end  to  by  a  new  contract, 
the  question  what  the  tenant  could  have  done  in  virtue  of  his  right  under 
the  old  term,  if  it  had  continued,  could  never  have  come  judicially  before 
him  at  Nisi  Prius:  and,  when  that  question  was  offered  to  be  argued  in 
the  Court  above,  the  counsel  was  stopped,  as  the  question  was  excluded 
by  the  new  agreement.     As  to  the  case  of  Penton  v.  Bobart,  2  East,  88, 
it  was  the  case  of  a  vamish-housej  with  a  brick  foundation  let  into  the 
ground,  of  which  the  wood-work  had  been  removed  from  another  place^ 
where  the  defendant  had  carried  on  his  trade  with  it.     It  was  a  building 
for  the  purpose  of  trade;  and  the  tenant  was  entitled  to  the  same  indul- 
gence in  that  case  which,  in  the  cases  already  considered,  had  been 
allowed  to  other  buildings  for  the  purposes  of  trade;  as  furnaces,  vats, 
coppers,  engines,  and  the  like.     And  though  Lord  Kenyon,  after  putting 
the  case  upon  the  ground  of  the  leaning  which  obtains  in  modem  times 
in  favour  of   the  interests  of  trade,   upon  which  ground  it  might  be 
properly  supported,  goes  further,  and  extends  the  indulgence  of  the  law 
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to  the  erection  of  greenhoases  and  hothoases  by  nurserymen,  and,  indeed, 
r*11^1  ^?  implication,  to  ^buildings  by  all  other  tenants  of  land;  there 
^  •■  certainly  exists  no  decided  case,  and  I  believe,  no  recognized 
opinion  on  practice  on  either  side  of  Westminster  Hall,  to  warrant  sach 
an  extension.  The  Nisi  Prins  case  of  Dean  v.  Allalley  (reported  in 
Woodfall's  book,  p.  207,  and  Mr.  Epinasse's,  2  vol.  11),  is  a  case  of  the 
erection  and  removal  by  the  tenant  of  two  sheds  called  Dutch  harnsj  which 
were,  I  will  assume,  unquestionably  fixtures.  Lord  Kenyon  says,  «The 
law  will  make  the  most  favourable  construction  for  the  tenant,  where  he 
has  made  necessary  and  useful  erections  for  the  benefit  of  his  trade  or  manu" 
facturej  and  which  enable  him  to  carry  it  on  with  more  advantage.  It 
has  been  so  holden  in  the  case  of  cider-mills,  and  other  cases;  and  I  shall 
not  narrow  the  law,  but  hold  erections  of  this  sort  made  for  the,  benefit 
of  tradey  or  constructed  as  the  present,  to  be  removable  at  the  end  of  the 
term."  Lord  Kenyon  here  uniformly  mentions  the  benefit  of  trade,  as  if 
it  were  a  building  subservient  to  some  purposes  of  trade;  and  never 
mentions  agriculture,  for  the  purposes  of  which  it  was  erected.  He  cer- 
tainly seems,  however,  to  have  thought  that  buildings  erected  by  tenants 
for  the  purposes  of  farming,  were,  or  rather  ought  to  be,  governed  by  the 
same  rules  which  had  been  so  long  judicially  holden  to  apply  in  the  case 
of  buildings  for  the  purposes  of  trade.  But  the  case  of  buildings  for 
trade  has  been  always  put  and  recognized  as  a  knoton,  allowed,  exception 
from  the  general  rule  which  obtains  as  to  other  buildings ;  and  the  cir- 
cumstance of  its  being  so  treated  and  considered  establishes  the  existence 
of  the  general  rule  to  which  it  is  considered  as  an  exception.  To  hold 
otherwise,  and  to  extend  the  rule  in  favour  of  tenants  to  the  latitude 
contended  for  by  the  defendant,  would  be,  as  appears  to  me,  to  introduce 
a  dangerous  innovation  into  the  relative  state  of  rights  and  interests 
holden  to  subsist  between  landlords  and  tenants.  But  its  danger  or  pro- 
bable mischief  is  not  so  properly  a  consideration  for  a  court  of  law,  as 
whether  the  adoption  of  such  a  doctrine  would  be  an  innovation  at  all; 
and,  being  of  opinion  that  it  would  be  so,  and  contrary  to  the  uniform 
current  of  legal  authorities  on  the  subject,  we  feel  ourselves  in  conformity 
to  and  in  support  of  those  authorities,  obliged  to  pronounce  that  the 
defendant  had  no  right  to  take  away  the  erections  stated  and  described  in 
this  case. 

Postea  to  the  plaintiff. 


r*114l  ^^^^  iroT^fixturey  it  has  been  remarked  by  a  learned  author,  is  used  by 
different  writers  to  express  different  meanings.  (See  Sheen  v.  Rickie,  3 
M.  &  W.  175,  where  it  was  held  that  after  verdict  it  might  be  assumed  that  they 
were  articles  for  which  trover  would  lie),  [and  see  Dalton  v.  Whittem,  3  Q.  B. 
961.]  In  Hallen  ▼.  Runder,  1  G.  M.  &  R.  276,  which  was  an  action  for  fixtures 
bargained  and  sold,  and  sold  and  delivered,  the  court  said,  that  "  the  word  fix- 
tures has  acquired  the  peculiar  meaning  of  chattels  which  have  been  annexed 
to  the  freehold,  but  which  are  removable  at  the  will  of  the  person  who  annexed 
them."  And  the  court,  in  that  case,  thought  that  neither  were  they  goods,  pro- 
perly speaking,  [see  Clarke  v.  Bulmer,  11  M.  &  W.  243,  and  Tripp  v.  Armitage, 
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4  M.  A  W.  687],  nor  did  a  sale  of  them  transfer  any  interest  in  lands  within 
the  meaning  of  the  fourth  section  of  the  Statute  of  Frauds.  It  seems  difficult, 
however,  to  use  the  term  "  lixtures"  invariablj  in  the  above  sense  without  pro- 
ducing some  confnsion ;  for  if  such  be  the  universal  meaning  of  the  word,  the 
same  things  would  be  fixtures^  as  between  some  persons,  and  not  fixtures  as 
between  others.  It  seems  better,  therefore,  for  the  purpose  of  this  note,  to  use 
the  word  ^^fixbar^^  in  that  which  appears  to  be  its  natural  and  most  obvious 
sense,  rie.,  any  thing  annexed  to  the  freehold.  By  the  expression  annexed  to  the 
Jreeholdf  is  meant  fastened  to,  or  connected  with  it:  mere  juxta-position,  or  the 
laying  of  an  object,  however  heavy,  on  the  freehold,  does  not  amount  to  annexO' 
tUm.  Thus,  in  the  case  cited  in  the  text  from  BuUer's  Nisi  Prius,  34,  of  Culling 
V.  Tufnell,  where  a  tenant  had  erected  a  bam  on  paUens  and  blocks  of  timb^ 
lying  on  the  ground,  hut  not  fixed  in  or  to  the  ground :  it  was  held  that  he  might 
take  them  away  at  the  end  of  his  term.  This  was  said  in  Buller  to  have  been  by 
the  custom  of  the  country ;  but  the  Lord  0.  J.  remarks  in  the  text,  "  To  be  sure 
he  might,  and  that  without  any  custom  j"  for  the  terms  of  the  statement  exclude 
them  from  being  considered  as  fixtures.  They  toere  not  fixed  in  or  to  the  ground. 
See  Anthony  v.  Haneys  and  Harding,  8  Bingh.  186 ;  Horn  v.  Baker,  9  East,  215 ; 
Davis  V.  Jones,  2  B.  &  A.  165.  There  are  indeed  some  cases  of  what  is  called 
constructive  annexatum,  i.  e.  cases  in  which  an  object,  really  a  chattel,  is,  for  cer- 
tain purposes,  considered  annexed  to  the  freehold.  Thus  in  Liford's  case,  1 1  Go. 
50,  we  find  the  law  laid  down  as  follows : — ^^  It  is  resolved  in  14  H.  8,  25  b,  in 
WistoVs  case,  that  if  a  man  has  a  horse-mill,  and  the  miller  takes  the  mill-stone 
out  of  the  mUl,  to  the  intent  to  pick  it,  to  grind  the  better,  although  it  is  actually 
severed  from  the  mill,  yet  it  remains  parcel  of  the  mill  as  if  it  had  always  been 
lying  upon  the  other  stone,  and,  by  consequence,  by  lease,  or  conveyance  of  the 
mill,  shall  pass  with  it.  So  too,  of  doors,  windows,  rings,  &c.  The  same  law  of 
keys,  though  they  are  distinct  things,  they  shall  pass  with  the  house."  [A  chattel 
placed  by  its  owner  upon  the  freehold  of  another,  but  severable  from  it,  as  a  door 
which  may  be  lifted  from  its  hinges,  or  a  sliding  fender  used  to  prevent  the 
escape  of  water  from  a  mill-stream,  does  not  necessarily  become  part  of  the  free- 
hold. It  is  matter  of  evidence  whether  by  agreement  it  does  not  remain  the 
property  of  the  original  owner.  Wood  v.  Hewitt,  8  Q.  B.  913.]  Such  too  are 
heirlooms;  see  10  Vin.  Abr.  167;  Lord  Petre  v.  Heneage,  12  Mod.  520;  1  L. 
Baym.  728 ;  Pusey  v.  Pusey,  1  Vem.  273 ;  charters,  and  evidences  attendant 
on  the  inheritance  (see  Lord  v.  Wardle,  3  Bingh.  N.  G.  680),  and  the  deer  and 
fish  in  a  man's  park  or  fish-pond.  See  Liford's  case,  ubi  supra,  Shep.  Touch. 
470.  Yet  in  these  cases  of  constructive  annexation,  the  articles  constructively 
annexed  do  not  acquire  aU  the  incidents  of  realty ;  for  instance,  trover  may  be 
brought  for  them  like  other  chattels.  Yet  it  is  laid  down  by  Lord  Goke,  that 
'^  if  a  man  be  seised  of  a  house,  and  possessed  of  divers  heirlooms,  that  by  custom 
have  gone  with  the  house,  and  by  his  will  deviseth  away  the  heirlooms,  this  devise 
is  void."  Go.  Litt  185  b ;  see  2  Wooddesson's  Lee.  380 ;  Gom.  Di.  Biens,  H. ; 
Hargrave's  note.  Go.  Litt  18  b ;  1  P.  Wms.  730 ;  for  the  custom  vests  the  pro- 
perty in  the  heir  instantly  on  the  testator's  death,  whereas  the  will  has  no  effect 
till  the  first  moment  afterwards.  This  seems  the  proper  place  for  mentioning 
that,  in  calculating  the  rateable  value  of  property,  machinery  attached  to  it  ought 
to  be  taken  into  account  without  considering  whether  it  be  real  or  personal  estate 
so  as  to  be  liable  to  a  distress  or  a  fi.  fa.,  or  whether  it  would  belong  to  the  land- 
lord or  tenant,  heir  or  executor;  B.  v.  Guest,  7  A.  &  E.  951.  See,  however, 
Bobinson  v.  Learoyd,  7  M.  &  W.  48,  where  the  value  of  steam  power  commu- 
nicated from  an  adjacent  engine  by  a  shaft  revolving  on  the  premises,  was 
excluded  in  assessing  their  double  value,  under  st.  4  G.  2,  cap.  28. 
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Setting  these  cases  of  oonstractive  annexation^  which  are  comparatively  nnim- 
portant,  and  on  which  few  practical  questions  arise,  completely  out  of  view ;  the 
general  rule  is,  that  to  constitute  an  article  a  fixturtj  i,  e.  part  of  the  realty,  it 
must  be  actually  annexed  thereto;  and,  e  conoerso^  whatever  is  so  annexed 
becomes  part  of  the  realty,  and  the  person  who  was  the  owner  of  it  when  a 
chattel,  loses  his  property  in  it,  which  immediately  vests  in  the  owner  of  the  soil. 
Quicquid  plantatur  solo  solo  cedit.  See  Go.  Litt  63  a ;  Dearden  v.  Evans,  6  M. 
&  W.  11 ;  and  the  judgment  of  Parke,  B.,  in  Minshull  v.  Lloyd,  2  Mee.  &  Welsb. 
459.  This  b  the  general  rule ;  but  there  are  cases  in  which  things  annexed  to 
the  freehold  may  be  disannexed  and  carried  away  by  some  person  claiming  a 
property  in  them  as  against  the  owner  of  the  freehold.  It  is  as  a  leading  autho- 
r*l  151  "^  ^^  ^questions  of  this  sort  that  the  case  reported  in  the  text  is  chiefly 
^        -*   celebrated. 

Lord  Ellenborough,  as  will  have  been  seen,  divides  these  questions  into  three 
classes. 

1.  Between  heir  and  executor. 

2.  Between  executor  and  remainder-man,  or  reversioner. 

3.  Between  landlord  and  tenant. 

We  will  consider  these,  and  one  or  two  others  not  noticed  in  the  text,  begin- 
ning with  the  most  extensive  class,  viz.  that  of  questions  arising  betteeen  landlord 
and  tenant* 

The  general  rule  governing  this  subject  is,  that  the  tenant,  if  he  have  affixed 
anything  to  the  freehold  during  his  term,  cannot  again  remove  it  without  the 
consent  of  his  landlord.  Go.  Litt.  63  a.  But,  inasmuch  as  a  tenant  for  years 
was  not  punishable  for  waste,  before  the  statute  of  Gloucester,  neither  the  rule 
nor  its  exceptions  could  have  been  of  much  consequence  previous  to  that  period. 
After  the  passing  of  that  act,  questions  between  landlord  and  tenant  occasionally 
arose  in  actions  of  waste,  and  an  opinion  was  soon  expressed  by  the  court,  that 
a  lessee  engaged  in  trade  and  who  had  set  up  fixtures  for  the  purpose  of  carrying 
that  trade  on  advantageously,  had,  in  some  cases  a  right  to  remove  them  at  the 
expiration  of  his  term.  This  seems  to  have  been  mooted  in  Year-book,  42  E.  3, 
fo.  6,  pi.  19 ;  but  is  first  expressly  laid  down  in  20  H.  7,  fo.  13,  pi.  24,  as  follows : 
"  Si  le  lessee  per  ansfait  ascunfumeis  pur  son  avantage,  ou  dierfaii  des  fats  ei 
taissds  pur  occupier  son  occupationy  durante  le  terme  ilpeui  remuer  eux.  Mats 
s'U  souffert  eux  etrejixe  al  terre  apres  lefin  del  terme,  donoc^  Us  appeirt  al  lessor, 
Ei  sic  ^un  baker.  Et  n^est  ascun  Waste  de  remuer  tiels  choses  deins  le  termed' 
In  this  case  not  only  was  the  exception  in  favour  of  traders'  fixtures  pointed  out, 
but  also,  as  will  have  been  seen,  the  limitation  in  point  of  time  which  still  pre- 
vails, and  which  obliges  a  tenant  who  has  a  right  to  remove  fixtures,  to  do  so 
during  his  term.  Mr.  Amos,  in  his  valuable  work,  contends  with  much  ingenuity, 
that  this  case  establishes  an  exception  in  favour  of  other  fixtures  set  up  by  lessees 
for  years,  besides  trading  fixtures,  and  he  argues  that  the  words  si  le  lessee  afaxL 
ascun  Jumeis  per  son  avantage,  must  be  taken  to  mean  if  the  lessee  have  set  up 
any  furnace  ybr  his  pleasure:  and  he  cites  a  book  entitled  *'  Un  abridgement  de 
touts  Us  ans  du  Roy  Henri  le  Sept,^*  where  the  words  "pur  son  plesur^^  are 
substituted  for  "pur  son  atxintage"  But  this  abridgment  is  scarcely  to  be  relied 
on,  for  it  omits  the  subsequent  words,  pur  occupier  son  occupation,  which  are 
very  important  to  the  question  mooted  by  Mr.  Amos.  There  certainly  appean 
to  be  some  improbability  in  the  idea  of  the  lessee  having  put  up  a  furnace  in  his 
house  for  pleasure.  Besides,  Co.  Lit  63  a,  is  express  that,  in  ordinary  cases,  a 
furnace  could  not  be  removed ;  and,  if  it  were  removable  in  all  cases,  why  should 
the  words  pur  son  avantage  have  been  added  at  all. 

This  is,  however,  merely  matter  of  curiosity,  for  the  law  respecting  the  tenant's 
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Tight  to  remoTe  fiztares  was  not  long  allowed  to  depend  npon  decisions  in  the 
Year-books,  and  his  priTilege  of  removing  trade  fixtures  was  firmly  established 
by  Poolers  case,  1  Salk.  368,  Mich.  2  Annse ;  where  it  is  laid  down  by  Lord  JSoUf 
among  other  things,  '^  that  during  the  term,  a  soap-boiler  might  well  remove  the 
vats  he  set  up  in  relation  to  trade,  and  that  he  might  do  it  by  the  common  law 
(and  not  by  virtue  of  any  special  custom)  in  favour  of  trade,  and  to  encourage 
industry.    But,  after  the  term,  they  become  a  gift  in  law  to  him  in  the  reversion, 
and  are  not  removable."    This  case  was  followed  by  many  others,  asserting  the 
same  exception,  and  grounding  it  on  the  same  reason,  namely,  the  encourage- 
ment afforded  to  trade  by  public  policy.    See  Lawton  v.  Lawton,  3  Atk.  13. 
Lawton  v.  Salmon,  1  H.  Bl.  259  n.,  recognized  in  Earl  of  Mansfield  v.  Blackburn, 
6  Bing.  N.  C.  426;  Penton  v.  Bobart,  2  East,  90 ;  Dean  v.  Allally,  3  Esp.  11 ; 
Trappes  v.  Harter,  4  Tyrwh.  121 ;  and  the  text.     [In  Petrie  v.  Dawson,  2  Gar. 
k  Kir.  138,  OresweU,  J.,  held  that  a  reversionary  interest  in  trade  fixtures  would 
pass  by  a  parol  agreement.]     The  benefit  of  this  exception  was  held,  in  Lawton 
▼.  Lawton,  to  apply  to  a  fire-engine  erected  under  a  shed,  and  which  could  not 
be  removed  without  considerable  injury  to  the  freehold ;  in  Dean  v.  Allaliy,  3 
Esp.  11,  to  a  shed  set  up  for  trading  purposes,  called  a  Dutch  Barriy  having  a 
fonndation  of  brick-work  and  uprights  fixed  in  and  rising  from  the  brick-work 
and  supporting  the  roof  which  was  composed  of  tiles  and  the  sides  open ;  in 
Fitzherbert  v.  Shaw,  1  H.  Bl.  528,  to  a  shed  built  on  brick-work,  *and  to  r«i  ig-i 
posts  and  rails.    From  Penton  v.  Robart,  2  East,  88 ;  4  Esp.  33,  as  ex- 
plained by  Mr.  Amos,  little  more  can  be  certainly  collected  than  that  Lord  Een- 
jon  at  N.  P.,  and  the  Court  afterwards,  thought  that  the  mere  erection  of  a 
chimney  would  not  prevent  the  right  which  would  have  otherwise  existed  of 
removing  the  surrounding  building.    In  Thresher  v.  E.  L.  Waterworks  Company, 
2  B.  &  C.  608,  the  question  was  discussed,  whether  the  tenant  could  remove  a 
lime-kiln  substantially  built  of  brick  and  mortar  at  the  cost  of  1602.,  and  having 
its  foundations  let  into  the  ground.  The  case,  however,  turned  upon  other  points. 
It  sometimes  happens  that  the  tenant's  right  does  not  depend  altogether  on  the 
general  law,  but  is  extended  by  a  special  custom  or  lex  loci.    See  in  Culling  v. 
Taffnall,  B.  N.  P.  34,  per  Treby,  C.  J.;  Lawton  v.  Salmon,  3  Atk.  15  n.  per  Lord 
Mansfidd;  Wetherell  v.  Howells,  1  Camp.  227;  Davis  v.  Jones,  2  B.  &  A.  165; 
Trappes  v.  Harter,  4  Tyrwh.  603. 

To  whatever  extent  the  right  to  remove  trade  fixtures  may  be  carried,  com- 
mon sense  and  justice  seem  to  require  that  it  should  be  bounded  by  the  rule  laid 
down  by  Lord  Hardwicke  in  Lawton  v.  Lawton,  viz.,  that  the  principal  thing 
^  shall  not  be  destroyed  by  the  accessary."  It  may  perhaps  be  deduced  firom 
this,  that,  if  a  trading  fixture  could  not  be  removed  without  the  destruction  or 
great  and  serious  injury  of  some  important  building,  it  would  be  irremovable. 
Bot  when  the  building  is  but  an  accessary  to  the  fixture,  such-  as  an  engine- 
house,  and  bailt  to  cover  it,  there  we  have  the  authority  of  the  text  for  saying 
that  one  as  well  as  the  other  is  removable*  [Where  a  lease  contained  a  covenant 
to  repair,  and  yield  up  in  repair,  the  furnaces,  fire  engines,  iron-works,  dwell- 
ing-houses, and  all  other  erections,  buildings,  improvements  and  alterations,  to  be 
thereafter  erected,  built,  or  set  up,  except  the  irou'WOTk  casHngs^  railways,  wimseys, 
gins,  machines,  and  the  movable  implements  and  materials  used  in  or  about  the 
said  fomaces,  fire-engine,  iron-works,  stove-pits  and  premises;  and  there  was  a 
power  given  to  the  lessors  to  purchase  those  articles,  giving  a  certain  notice.  It 
was  held  the  lessee  had  a  right  to  remove  whatever  was  in  the  nature  of  a 
machine  or  part  of  a  machine,  but  not  whatever  was  in  the  nature  of  a  building 
or  support  of  building,  although  made  of  iron ;  and  that  in  such  removal  he 
might  disturb  such  brickwork  as  was  necessary,  and  was  not  bound  to  restore  it 
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to  a  perfect  state^  as  if  the  article  it  was  intended  to  support  or  recover  was  still 
there.  Foley  t.  Addenbrooke,  13  M.  &  W.  174,  to  which  case  the  reader  is 
referred  for  the  description  of  a  great  number  of  articles  to  which  the  above  rale 
was  held  applicable.]     See  Elliott  v.  Bishop,  10  Exchequer,  496. 

The  principal  case  shows  that  the  tenant^s  privilege  with  respect  to  fixtures  set 
np  for  trading  purposes,  does  not  extend  to  those  set  up  for  agricultural  ones. 
Some  very  sensible  observations  on  this  point  are  to  be  found  in  the  work  of 
Mr.  Amos,  who  argues  with  great  force  that  the  opinion  expressed  by  Lord  Ellen- 
borough  in  the  text,  viz,  that  the  doctrine  sought  to  be  established  by  the  defend- 
ant, "  was  contrary  to  the  uniform  current  of  legal  authorities,''  can  hardly  be 
maintained  J  and  that  the  rule  laid  down  by  his  lordship  is  liable  to  this  further 
objection,  that  it  has  a  tendency  to  confine  the  privilege  of  the  tenant  within 
narrower  limits  than  are  designated  by  the  policy  to  which  it  owes  its  existence, 
and  there  seems  no  good  reason  for  conferring  it  on  trade  to  the  exclusion  of 
husbandry,  a  pursuit  equally  advantageous  to  the  community,  and  which  is  now, 
like  manufactures,  often  carried  on  by  the  aid  of  valuable  machinery.  Even  if 
the  privilege  be  confined  to  tradef  still  many  of  the  occupations  of  the  agricnl- 
turist  are  trades,  using  that  word  in  its  extended  sense,  not  in  the  narrow  and 
technical  one  which  it  expresses  in  the  Bankrupt  Act.  The  opinion  that  trade 
ought,  with  reference  to  the  subject  now  under  discussion,  to  bear  this  more 
extended  sense,  is  countenanced  by  Lawton  v.  Lawton,  3  Atk.  13 ;  Dudley  y. 
Warde,  Amb.  113,  in  which  Lord  Hardwicke  appears  to  have  considered  the  privi- 
lege in  question  as  belonging  to  fixtures  by  means  of  which  the  owner  carried  on  a 
species  of  trade  by  which  he  rendered  the  produce  of  his  own  land  available  to 
his  own  profit.  Of  a  somewhat  similar  description  are  the  cases  of  nurserymen 
and  gardeners,  who  may  remove  trees,  shrubs,  and  other  produce  of  their  ground, 
planted  by  them  with  a  view  to  sale  (see  Penton  v.  Robart,  2  East,  91 ;  7  Taunt. 
191;  4  Taunt.  316 ;  see  also  Wansborough  v.  Maton,  4  A.  &  E.  884 ;  R.  v.  Otley, 
1  B.  &  Ad.  161),  which  ordinary  tenants  cannot  do,  Empson  v.  Soden,  4  B.  &  Ad. 
656 ;  1  N.  &  M.  720.  In  Penton  v.  Robart,  this  privilege  was  considered  to 
extend  to  green-houses  and  other  similar  erections.  "  Shall  it  be  said,"  asked 
Lord  Eenyon,  G.  J.,  *Hhat  the  great  gardeners  and  nurserymen  in  the  neighbor- 
hood of  this  metropolis,  who  expend  thousands  of  pounds  in  the  erection  of 
greenhouses  and  hothouses,  &c.,  are  obliged  to  leave  all  these  things  upon  the 
premises,  when  it  is  notorious  that  they  are  even  permitted  to  remove  trees,  or 
such  as  are  likely  to  become  such,  by  the  thousand,  in  the  necessary  course  of 
their  trade  ?  If  it  were  otherwise,  the  very  object  of  their  holding  would  be 
defeated."  2  East,  90.  Lord  Ellenborough,  however,  in  the  principal  case,  dis- 
r*ll71  ^PP^^^^^i  ^  ^^^  hsLVQ  been  seen,  of  such  an  extension.  See  *too  Buck- 
^        ■•  land  V.  Butterfield,  2  B.  &  B.  58,  per  Dallas,  C.  J. 

Upon  the  whole,  the  extent  of  the  tenant's  right  with  respect  to  agricultural 
fixtures,  does  not  seem,  even  as  yet,  quite  defined.  It  is  clear  that  it  does  not 
go  beyond,  and,  unless  the  opinion  expressed  by  Lord  Ellenborough  in  the  prin- 
cipal case  be  modified,  it  foils  considerably  short  of,  his  rights  with  respect  to 
trading  fixtures. 

With  respect  to  fixtures  put  up  for  purposes  of  ornament  or  eonoeniencej  Lord 
Holt  had,  in  Poole's  case,  1  Salk.  368,  expressly  denied  the  right  of  the  tenant 
to  remove  them ;  and  a  similar  doctrine  had  been  laid  down  long  before  in  Her- 
lakenden's  case,  4  Co.  64,  though  denied  in  Squier  v.  Mayer,  2  Freem.  149.  But 
whether  the  opinion  of  Lord  Holt  expressed  in  Poole's  case,  was  or  was  not 
warranted  by  the  old  authorities,  it  is  now  settled  that  there  are  many  ornamental 
fixtures  which  the  tenant  is  entitled  to  remove.  Such  are  hangings  and  looking- 
glasses,  per  curiam,  in  Beck  v.  Rebow,  1  P.  Wms.  94 ;  tapestry  and  iron  backs 
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to  chimneys,  for  the  executor  is  entitled  to  these  as  against  the  heir,  Harvey  ▼. 
Harvey,  Str.  1141,  and  the  tenant's  privileges  against  the  landlord  are  more 
extensive:  (see  too  per  Gibbs,  G.  J.,  in  Lee  v.  Bisdon,  7  Taunt.  191):  wainscot 
fixed  by  screws^  and  marble  chimney-pieces,  per  Lord  Hardwieke  in  Lawton  v. 
Lawton,  3  Atk.  15,  and  Exp.  Quincey,  1  Atk.  477,  and  per  Lord  Mansfield,  1 H.  BL 
260  in  notis :  stoves  and  grates  fixed  into  the  chimney  with  brick-work,  and  cup* 
boards  supported  by  holdfasts,  per  Bayley,  J.,  B.  v.  St.  Dunstan,  4  B.  &  0.  686;  and 
see  Lee  v.  Bisdon,  7  Taunt.  191 ;  see  further  Golegrave  v.  Dios  Santos,  1 B.  &  C.  77 ; 
Winn  V.  Ingleby,  5  B.  &  A.  625 ;  B.  v.  Londonthorpe,  6  T.  B.  379.  In  Grymes  v. 
Boweren,  6  Bing.  437,  the  tenant  was  permitted  to  remove  a  pump  which  was 
attached  to  a  stout  perpendicular  plank  resting  on  the  ground  at  one  end,  at  the 
other  fastened  to  the  wall  by  an  iron  pin  which  had  a  head  at  one  end  and  a 
screw  at  the  other,  and  went  completely  through  the  wall  *,  '^  The  article,"  said 
Tindal,  G.  J.,  "  was  one  of  domestic  convenience^  was  slightly  fixed,  erected  by  the 
tenant,  and  might  be  removed  entire."  But  in  Buckland  v.  Butterfield,  2  B.  &  B. 
54 ;  4  B.  M.  240,  the  court  refused  to  extend  the  privilege  of  ornamental  fixtures 
to  a  conservatory  erected  on  a  brick  foundation  fifteen  inches  deep,  attached  to 
the  wall  of  the  dwelling-house  by  cantilivers  let  nine  inches  into  the  wall,  con- 
nected with  the  parlour  chimney  by  a  flue,  and  having  two  windows  in  common 
with  the  dwelling-house,  and  to  a  pinery  erected  in  the  garden  on  a  brick  wall 
four  feet  high.  The  court  said  that  it  was  *'  clear  on  the  one  hand  that  many 
things  of  an  ornamental  nature  may  be  in  a  degree  affixed,  and  yet  during  the 
term  may  be  removed ;  and,  on  the  other  hand,  equally  clear  that  there  may  be 
that  sort  of  fixing  or  annexation  which,  though  the  thing  annexed  may  have 
been  merely  for  ornament,  will  yet  make  the  removal  of  it  waste ;  that  every  case 
of  this  sort  must  depend  upon  its  peculiar  circumstances ;  and  that  no  case  had 
extended  the  privilege  so  far  as  to  include  the  case  then  under  consideration." 
[See  West  v.  Blakeway,  2  M.  &  Gr.  756.]  Mr.  Amos  remarks  that  Buckland  v. 
Butterfield,  may  be  considered  as  the  leading  case  upon  the  subject  of  ornamental 
fixtures.  Whether  wainscot  fixed  without  screws  can  be  removed,  may,  perhaps, 
be  questionable.  Lord  Hardwieke  thought  it  could,  but  said  it  was  a  very  strong 
case,  and  many  of  the  older  authorities  are  the  other  way.  See  the  subject  dis- 
cussed, Amos,  79,  in  notis,  where  four  circumstances  are  pointed  out  as  mainly 
essential  to  be  regarded  wherever  the  question  is  whether  a  fixture  of  an  orna- 
mental nature  be  removable.  1.  The  mode  in  which  and  the  extent  to  which  it 
is  united  with  the  premises.  2.  Its  nature  and  construction;  as  whether  it  appear 
to  have  been  intended  as  a  temporary  or  as  a  permanent  improvement.  3.  Whether 
its  removal  is  likely  to  occasion  any,  or  any  considerable  damage  to  the  freehold. 
Lastly,  Whether  there  is  any  custom  or  prevalent  usage  applicable  to  the  case  in 
question. 

It  has  been  already  observed,  that  in  the  very  first  case  which  established  the 
tenant's  right  to  remove  fixtures  under  any  circumstances,  a  limitation  to  the 
time  during  which  that  right  endures,  was  pointed  out.  That  limitation  still 
exists,  and  was  asserted  in  one  *of  the  latest  cases  on  the  subject,  Lyde  r#i  i  gi 
V.  Bussell,  1  B.  &  Ad.  394.  The  rale  is,  in  the  Year-Book,  20  H.  7,  laid  ^  ^ 
down,  as  will  be  recollected,  in  the  following  words :  ^'  During  his  term  he  may 
remove  them,  but  if  he  sufiFer  them  to  remain  fixed  after  the  term,  they  belong  to 
the  lessor ;"  and  the  same  rule  with  respect  to  time  is  laid  down  in  Poole's  and 
several  other  cases ;  see  Ex  parte  Quincey,  1  Atk.  477 ;  Dudley  v.  Ward,  Ambl. 
113;  Lee  v.  Bisdon,  7  Taunt.  171;  Buckland  v.  Butterfield,  ubi  supra;  Golegrave 
Y.  Dios  Santos,  1  B.  &  G.  79 ;  Lyde  v.  Bussell,  ubi  supra ;  Weeton  v.  Woodcock, 
7  M.  &  W.  14,  and  the  principal  case.  In  Penton  v.  Bobart,  2  East,  88,  this  rule 
was  somewhat  enlarged,  for,  in  that  case,  it  was  decided  that  a  tenant  who  had 
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remained  in  possession  after  the  expiration  of  his  term  had  a  right  to  take  away 
fixtures  which  he  might  have  removed  during  his  term.    ^  He  was,  in  fact/'  said 
Lord  Een yon, ''  still  in  possession  of  the  premises  at  the  time  when  the  things 
were  taken  awaj,  and  therefore  there  is  no  pretence  to  say  IhcU  he  had  abandoned 
his  right  to  them"    These  words  perhaps,  cast  some  light  on  the  principle  which 
governs  this  subject.    It  will  be  remembered  that  the  words  of  Lord  Holt,  in 
Poole's  case,  are,  ^^  After  the  term  they  become  a  gift  in  law  to  him  in  the  rever- 
sion, and  are  not  removable."   It  would  seem,  therefore,  that  the  landlord's  right 
to  them  depends  upon  a  presumption  of  law  that  the  tenant  quitting  the  premi- 
ses at  the  expiration  of  the  term  and  leaving  the  fixtures  behind  him,  intended 
to  bestow  them  on  his  landlord,  to  whom  they  become  a  gift  in  taw;  and  this, 
like  some  other  legal  presumptions,  is  perhaps  not  capable  of  being  rebutted ; 
but  Penton  v.  Robart  may  be  thought  to  show  that  the  presumption  of  gift  arises, 
not  immediately  on  the  expiration  of  the  term,  but  on  the  tenants  gritting  the  pre- 
mises, leaving  the  fixtures  behind  him.   It  must,  however,  be  admitted  that  in  the 
report  of  the  same  case  at  Nisi  Prius,  4  Esp.  33,  Lord  Eenyon  says,  '^  Where  a 
tenant  has  by  law  a  right  to  carry  away  any  erections  or  other  things  on  the  pre- 
mises which  he  has  quitted,  the  inclination  of  my  mind  is,  that  he  has  a  right  to 
come  on  the  premises  for  the  purpose  of  taking  them  away."    This  doctrine 
seems,  however,  to  assume  that  a  tenant  who  has  quitted  the  premises  may  still 
retain  a  right  to  the  possession  of  the  fixtures,  which  is  the  very  point  in  dispute. 
Mr.  Amos  observes,  that  the  true  ground  on  which  Penton  v.  Robart  was  decided 
may  have  been  that  the  things  carried  away  were  mere  chattels,  but  the  facta 
stated  in  the  report  do  not  appear  to  warrant  such  an  explanation.    The  exten- 
sion of  the  tenant's  right  allowed  in  Penton  v.  Robart,  is  qualified  by  the  expres- 
sions of  the  court  in  Weeton  v.  Woodcock.    "  The  rule,"  says  Alderson,  B.,  deli- 
vering the  judgment  of  the  court  in  that  case,  "  to  be  collected  from  the  several 
cases  decided  on  this  subject  seems  to  be  this ;  that  the  tenant's  right  to  remove 
fixtures  continues  during  his  original  term,  and  during  such  further  period  of 
possession  by  him  as  he  holds  the  premises  under  a  right  siiU  to  consider  himself 
as  tenant."    It  has  been  observed,  that  the  presumption  which  arises  on  a  ten- 
ant's abandoning  the  possession  is,  perhaps,  not  capable  of  being  rebutted.    Still 
it  has  never  been  determined  what  might  be  the  effect  of  a  formal  declaration  on 
quitting,  that  he  did  not  intend  to  give  them  to  his  landlord ;  see  Davis  v.  Jones, 
2  B.  &  A.  166.    It  would  however  probably  be  held  inoperative  on  the  principles 
explained  by  the  L.  C.  J.  of  the  C.  P.,  in  Marston  v.  Roe,  8  A.  &  £.  59.    Neither 
has  it  ever  been  decided  upon  solemn  argument  whether  a  tenant  whose  interest 
is  uncertain  in  point  of  duration  may  not  have  some  period  af^r  the  expiration 
of  his  tenancy  allowed  him  for  the  removal  of  his  fixtures ;  and,  indeed,  the  case 
of  emblements  and  one  or  two  other  analogies  afford  reason  for  believing  that 
such  a  distinction  would  be  established  in  his  favour.    It  has  never  been  deter- 
mined upon  solemn  argument,  but  the  point  might  have  been  involved  in  the  late 
case  of  Wansborough  v.  Maton,  4  Ad.  &  £11. 884.  There,  a  tenant  for  lives  whose 
interest  had  expired,  and  who  had  quitted  the  premises,  recovered  in  trover  a 
wooden  bam,  which  rested  by  its  own  weight  on  *  stone  foundation.    This  case 
is,  however,  really  open  to  the  observation  which  has  (though,  perhaps,  ground- 
lessly)  been  made  on  Penton  v.  Robart,  viz.,  that  the  bam  was  not  a  fixture,  but 
a  mere  chattel,  and  the  decision  appears  to  have  proceeded  on  that  ground  alone. 

Supposing  a  tenant  whose  interest  is  of  uncertain  duration  to  have  a  right  to 
remove  fixtures  afler  it  has  expired,  it  is  clear  from  Weeton  v.  Woodcock,  that 
such  right  must  be  exercised  within  a  reasonable  time:  see  the  facts  of  that  case, 
post,  121. 

But  whatever  may  be  the  precise  limitation  where  the  parties  are  silent,  it  is 
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clear  that  they  have  a  right  to  fix  one  for  themselves  by  special  agreement ;  see 
Naylor  v.  Collinge,  1  Taunt  19 ;  Penry  v.  Brown,  2  Stark.  403;  Thresher  v.  East 
London  Water-works  Co.,  2  B.  &  G.  608 ;  Earl  of  Mansfield  v.  Blackburne,  6 
Bingh.  N.  C.  426.  [West  v.  Blakeway,  2  M.  &  Gr.  765  j  Foley  v.  Addenbrooke, 
13  M.  k  W.  174;  Wood  v.  Hewitt,  8  Q.  B.  913.]  And  it  may  be  questionable 
whether  such  a  stipulation  might  not  be  created  by  implication  from  the  custom 
of  a  particular  district ;  see  Wigglesworth  v.  Dallison,  vol.  1,  et  notas.  In  Fair- 
bum  Y.  Eastwood,  6  M.  &  W.  679,  the  lease  contained  a  covenant  that  the  fixtures 
should  be  valued  to  the  landlord  at  the  end  of  the  tenancy.  The  tenant  having 
become  bankrupt,  and  the  landlord  to  whom  the  premises  had  been  delivered  up 
having  refused  to  pay  the  amount  of  the  valuation  to  the  assignees^  it  was  held 
that  they  might  maintain  trover  against  him  for  the  fixtures.  This  case  appears 
to  have  proceeded  on  the  principle,  that,  as  the  landlord  by  the  terms  of  the  cove- 
nant was  entitled  to  the  possession  of  the  fixtures  on  condiiion  of  his  paying  for 
them,  it  would  have  been  inconsistent  with  that  stipulation  to  hold  that  he  could 
retain  them  after  breaking  that  condition.  The  case  is,  therefore,  one  in  which 
the  ordinary  rule  was  qualified  by  express  agreement.  [See  as  to  the  effect  of 
a  covenant  to  leave  erediona  aiid  improvemefits,  West  v.  Blakeway,  2  M.  &  Gr. 
729.] 

It  must  further  be  remarked,  that,  unless  Penton  v.  Bobart  be  considered  as 
overruling  Fitzherbert  *v.  Shaw,  1  H.  Bl.  258,  it  must  be  taken  with  ^h^r^iiQi 
important  qualification  established  by  that  case,  viz.,  that  where  the  ten- 
ant's  continuance  in  possession  is  under  a  new  lease  or  agreement,  his  right  to 
carry  away  the  fixtures  is  determined,  and  he  is  in  the  same  situation  as  if  the 
landlord,  being  seised  of  the  land  together  with  the  fixtures,  had  demised  both  to 
him.  The  last  case  which  will  be  cited  upon  this  part  of  the  subject  is  Lyde  v. 
Russell,  1  B.  &  Adol.  394.  It  was  an  action  of  trover  for  bells,  pulls,  cranks, 
wires,  &c.,  hung  by  a  yearly  tenant  at  his  own  expense.  After  the  tenant  had 
quiUedj  the  landlord  took  down  the  bells  and  refused  to  deliver  them  to  the  ten- 
ant, unless  he  would  pay  62.  which  he  claimed  for  rent.  The  tenant  was  held  not 
entitled  to  recover.  This  case,  with  which,  although  the  judgment  is  not  long, 
Lord  Tenterden  is  said  to  have  taken  great  pains,  goes  a  step  further  than  any 
prior  decision,  for  it  shows  that  on  the  tenant's  quitting  the  land  the  property  of 
fixtures  vests  so  completely  in  the  landlord,  that  even  though  they  are  subse- 
quently severed  and  made  chattels,  the  tenant's  right  to  them  does  not  revive.  It 
seems  to  have  been  admitted  that  the  bells  were  fixtures  for  domestic  convenience, 
which  the  tenant  might  have  removed  during  his  term. 

2.  The  next  class  of  cases  consists  of  those  in  which  the  question  is  hettoeen 
ike  personal  representatives  of  tenants  for  life  or  in  iailf  and  the  reTnainderman 
or  reversioner.  The  indulgence  extended  to  the  executors  and  administrators  of 
these  persons  is  not  so  great  as  that  granted  in  the  case  of  landlord  and  tenant, 
and,  therefore,  though  it  may  be  safely  assumed  that  any  fixture  removable  as 
between  the  particular  tenant's  representative  and  the  remainderman  would  be 
60  as  between  landlord  and  tenant,  yet  the  converse  is  by  no  means  true,  the  pri- 
vileges in  the  latter  case  being  more  extensive ;  and  therefore  it  is  that  the  cases 
of  Lawton  v.  Lawton,  3  Atk.  13,  and  Dudley  v.  Ward,  Amb.  113,  which  really 
belong  to  the  class  which  we  are  now  considering,  have  been  cited  as  authorities 
applicable  to  the  former  class.  Those  cases,  coupled  with  the  observations  of 
Lord  Mansfield  in  Lawton  v.  Salmon,  1  H.  Bl.  260,  and  of  the  L.  G.  J.  in  the 
principal  case,  show  that  the  representative  of  the  particular  tenant  is  entitled, 
as  against  the  remainderman,  to  fixtures  erected  wholly  or  in  part  for  the  further- 
ance of  trade,  and,  as  the  remainderman  is  less  favoured  by  law  than  the  heir, 
any  decision  in  favour  of  ^e  executor  of  the  ancestor  against  the  heir  would  a 
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fortiori  be  applicable  to  a  case  arising  between  the  executor  and  the  remainder- 
man. Now  there  are  some  cases  in  which  the  executor  has  been  permitted  to 
remove  even  ornamental  fixtures  as  against  the  heir,  Harvey  v.  Harvey,  Str.  1141 ; 
Squier  v.  Mayer,  2  Freem.  249 ;  see  too  Beck  v.  Bebow,  1  P.  Wms.  94.  But  these 
cases  do  not  go  far,  for  the  articles  given  up  to  the  executor  in  them  seem  to  have 
been  very  slightly  annexed  to  the  freehold,  and  rather  chattels  than  fixtures  pro- 
perly 80  called. 

There  is  one  case  in  which  the  question  arises,  not  precisely  between  the  exe- 
cutor  of  tenant  for  life  and  the  remainderman,  but  between  the  executor  of  a 
parson  or  other  ecclesiastical  corporation  sole  and  his  successor.  In  such  a  case, 
as  the  chatties  of  a  corporation  sole  pass  to  the  executor,  he  is  entitled  to  certain 
matters  of  ornament,  such,  for  instance,  as  hangings.  See  Bum,  Eccl.  L.  304 ; 
Gibs.  752.  The  ornaments  of  a  bishop's  chapel  indeed  are  the  subjects  of  a 
peculiar  rule ;  they  are  in  the  nature  of  heir-looms,  and  pass  to  the  successor. 
Corven's  case,  12  Co.  106. 

3.  As  between  Heir  and  Executor, — ^This  is  the  class  in  which  the  privilege  of 
removal  is  most  limited,  the  heir  being  a  greater  favourite  of  the  law  than  the 
remainderman.  The  rule  as  laid  down  in  Shepherd's  Touchstone,  469,  470.  is, 
that  the  executor  shall  not  have  "  the  incidents  of  a  house,  as  glass,  doors,  wain- 
scot, and  the  Ifke,  no  more  than  the  house  itself;  nor  pales,  walls,  stalks,  tables 
dormant,  furnaces  of  lead  and  brass,  vats  in  a  brew  or  dye-house,  standing  and 
fastened  to  the  walls,  or  standing  in  and  fastened  to  the  ground  in  the  middle  of 
the  house  (though  fastened  to  no  wall,)  a  copper  or  lead  fixed  to  the  house,  the 
doors  within  and  without  that  are  hanging  to  or  serving  auy  part  of  the  house. . .  . 
r^l201  ^^^  ^^  ^^  glftss  *be  from  the  windows,  or  there  be  wainscot  loose,  or 
doors  more  than  are  used  that  are  not  hanging,  or  the  like,  these  ihingsi 
shall  go  to  the  executor  or  administrator,"  and  this  will  be  found  consonant  with 
the  other  ancient  authorities.  See  Wentw.  Ex'ors,  62 ;  Com.  Di.  Biens,  B.;  3  Bac. 
Abr.  63;  11  Yin.  Abr.  166.  But  modem  authorities  seem  to  have  somewhat 
relaxed  the  strictness  of  this  mle,  so  far  as  fixtures  partly  or  wholly  essential  to 
trade  are  concerned.  Thus,  in  a  case  before  C.  B.  Comyn,  and  mentioned  in 
Lawton  v.  Lawton,  3  Atk.  14,  the  executor  recovered  from  the  heir  a  cider-mill, 
let  into  the  ground  and  affixed  to  the  freehold;  and  Mr.  J.  BuUer  considers  the 
cider-mill  as  on  a  footing  in  this  respect  with  other  trading  fixtures  of  the  same 
sort,  as  "  brewing-vessels,  coppers,  and  fire-engines."  B.  N.  P.  34.  Yet  in  Law- 
ton  V.  Salmon,  1  H.  Bl.  260  n. ;  3  Atk.  15  n.;  Lord  Mansfield  refused  to  extend 
the  privilege  to  salt-pans,  though  the  freehold  would  not  have  been  injured  by 
their  removal,  saying,  that  the  inheritance,  as  had  been  proved,  could  not  be 
enjoyed  without  them ;  and  he  spoke  doubtingly  of  the  authority  of  the  case  of 
the  cider-mill.  See  too  the  expressions  of  Lord  Hardwicke,  in  Dudley  v.  Ward, 
and  in  Exp.  Quincey,  3  Atk.  477  ;  and  B.  N.  P.  34,  where  the  existence  of  any 
privilege  as  against  the  heir  in  respect  of  trading  fixtures,  seems  to  be  denied. 
See  too  Lord  Ellenborough's  expressions  in  the  principal  case;  [and  Fisher  y. 
Dixon,  12  CI.  k  Fin.  312.  Dom.  Proc,  a  Scotch  case,  but  decided  upon  the 
principles  of  English  law,  where  it  was  held,  that  colliery  machinery,  erected  on 
the  lands  for  their  better  enjoyment  by  the  absolute  owner,  passed  to  the  heir, 
whether  obtaining  the  heritage  by  descent  or  purchase,  as  part  of  the  realty  as 
against  the  personal  representative,  although  portions  thereof  were  capable  of 
being  detached  without  injury  to  the  freehold.] 

With  respect  to  ornamental  fixtures,  it  has  been  already  stated,  that  the  cases 
of  Squier  v.  Mayer,  2  Freem.  249,  and  Harvey  v.  Harvey,  2  Str.  1141,  were 
between  heir  and  executor.  In  the  former,  hangings  nailed  to  the  walls,  and  a 
^rnace  fixed  to  the  freehold  and  purchased  with  the  house,  were  given  to  the 
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executor,  and  the  authority  of  Herlakenden's  case  to  the  contrary  denied.  In 
the  latter,  hangings,  tapestry,  and  iron  backs  to  chimneys,  were  recovered  by 
the  executor  in  trover :  it  would,  however,  be  difficult  to  support  this  case  on  any 
ground,  except  that  the  articles  recovered  were  looked  upon  as  mere  chattels; 
for  Colegrave  y.  Dios  Santos,  2  B.  &  G.  76,  is  an  authority  ihvkt  Jixiures  cannot  be 
recovered  in  an  action  of  trover.  See  too  MinshuU  v.  Lloyd,  2  Mee.  &  Welsh.  459 ; 
Mackintosh  ▼.  Trotter,  3  Mee.  &  Welsh.  184. 

In  Beck  v.  Bebow,  1  P.  Wms.  94,  A.  B.  had  covenanted  to  convey  a  house  and 
aU  things  affixed  to  the  freehold  thereof;  this  was  held  not  to  include  hangings, 
and  looking-glasses  fixed  to  the  walls  with  nails  and  screws,  and  which  were  (U 
HHunscot,  there  being  no  wainscot  underneath.  A  contrary  opinion  had  been 
expressed  the  year  before  in  Gave  v.  Gave,  2  Yern.  508 ;  3  Bac.  Ab.  63,  with 
respect  to  pictures  put  up  instead  of  wainscot;  the  Lord  Keeper  thought  that 
they  belonged  to  the  heir,  for  that  the  house  ought  not  to  come  to  him  maimed  or 
disfigured.  There  is,  therefore,  some  contradiction  among  the  authorities  on  this 
subject ;  and,  besides  Herlakenden's  case  and  Gave  v.  Gave,  dicta  will  be  found 
in  very  modem  cases,  which  militate  against  such  an  extension  of  the  executor's 
rights  as  Beck  v.  Bebow  would  appear  to  warrant.  See  the  judgment  in  the  prin- 
cipal case,  and  in  Lawton  v.  Salmon,  1  H.  Bl.  260  n. ;  Winn  v.  Ingleby,  5  B.  & 

A.  625 ;  Golegrave  v.  Dios  Santos,  2  B.  &  G.  76 ;  and  R.  v.  Inhabs.  St.  Dunstan,  4 

B.  k  G.  686.  The  rule  laid  down  by  Mr.  Justice  Blackstone  is,  '^  Whatever  is 
strongly  affixed  to  the  freehold,  or  inheritance,  and  cannot  be  severed  thence 
without  violence  or  damage,  quod  ex  cedibus  non  facile  renellitury  is  become  a 
member  of  the  inheritance,  and  shall  therefore  pass  to  the  heir." 

4.  There  is  another  class  of  cases  in  which  questions  have  arisen  as  to  the 
right  to  fixtures  *,  those,  viz.,  arising  heiween  vendor  and  vendee^  mortgagor  and 
mortgagee.  There  appears  to  be  no  doubt,  that  upon  a  sale  of  the  freehold,  fixtures 
attached  to  it  will  pass  in  the  absence  of  any  express  provision  to  the  contrary. 
Per  Parke,  B.  in  Hitchman  v.  Walton,  4  M.  &  Welsh.  409.  See  Ryall  v.  BoUe, 
1  Atk.  175  ;  Stewart  v.  Lombe,  1  B.  &  B.  507  ;  Thresher  v.  E.  London  Water- 
works Go.,  2  B.  &  G.  609.  And  in  Golegrave  v.  Dios  Santos,  2  B.  &  G.  76,  the 
court  appears  to  have  considered  the  rule  between  vendor  and  vendee  to  be  the 
same  as  that  between  heir  and  executor.  ".In  the  case  of  an  heir  selling  a  house 
which  descends  to  him,  in  the  absence  of  any  express. stipulation,  he  would  be 
taken  to  sell  it  as  it  came  to  him,  and  the  fixtures  would  pass."  Per  Bayley,  J., 
ibid.  If,  however,  there  be  an  express  term  in  the  agreement  relating  r»i  oil 
to  the  fixtures,  *that  is  of  course  to  be  abided  by.  The  words  ^^ fixtures  to 
he  taken  at  a  vaiuation^^  are  sometimes  used ;  and  a  learned  author  is  of  opinion, 
that  these  include  such  fixtures  as  would  be  deemed  personal  assets  between 
heir  and  executor.  (See  Hitchman  v.  Walton,  4  Mee.  &  W.  409.)  Where  a 
house  is  demised  together  with  the  fixtures,  the  tenant's  interest  ih  them  is  similar 
to  that  which  he  enjoys  in  respect  of  trees  *,  and  if  he  sever  them,  the  right  of 
possession  immediately  revests  in  the  landlord,  who  may  bring  trover.  Farrant 
▼.  Thompson,  5  B.  &  A.  826.  However,  the  tenant's  interest  is  sufficient  to 
enable  him  or  his  assignee  to  maintain  trover  against  a  wrong-doer  who  tortiously 
severs  them.  Hitchman  v.  Walton,  4  M.  A;  W.  409 ;  Boydell  v.  M*Michael,  1  G. 
M.  &  Rose.  177.  As  to  MortgageSfihere  seems  no  good  reason  for  saying,  that 
a  mortgage  of  lands  can  be  construed  to  pass  any  different  rights  with  respect  to 
fixtures  than  a  conveyance.  (See  Hitchman  v.  Walton,  4  M.  &  W.  409 ;  Lang- 
8ta£f  V.  Meagoe,  2  B.  &  Adol.  167 ;  and  Trappes  v.  Harter,  3  Tyrwh.  603,  as  to 
the  construction  of  such  mortgages.)  The  contrary,  indeed,  was  supposed  to 
have  been  laid  down  in  Exp.  Quincey,  1  Atk.  477;  but,  as  Mr.  Amos  has  shown, 
without  any  very  sufficient  reason.    The  continuing  possession  of  fixtures  by  a 
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mortgagor,  after  a  mortgage  of  the  land  to  which  they  are  annexed,  cannot  be 
treated  as  a  badge  of  fraud.  Stewart  y.  Lombe,  1.  B.  &  B.  506;  Eyall  v.  RoUe, 
1  Atk.  165 ;  Minshall  ▼.  Llojd;  2  Mee.  &  Webb.  457. 

5.  Questions  respecting  the  right  to  fixtures  have  also  arisen  hdween  the 
cusignees  of  bankrupts  and  olker  parties.  Generally  speaking,  the  assignees  of 
a  bankrupt  tenant  would  be  entitled  to  whatever  interest  in  the  fixtures  the  bank- 
rupt himself  possessed.  See  Trappes  v.  Harter,  3  Tyrwh.  603  5  but  6  G.  4,  cap. 
16,  sec.  72,  entitles  them  to  goods  and  chattels  which  he  had  at  the  time  of  bank- 
ruptcy in  his  possession,  ordering,  or  disposition,  by  the  consent  and  permission 
of  the  true  owner,  and  of  which  he  was  reported  owner ;  and  it  has  sometimes 
been  contended,  that  this  enactment  may  have  the  efiect  of  entitling  them  to 
fixtures.  The  chief  decision  on  this  subject  is  Horn  v.  Baker,  9  East,  215,  which 
is  frequently  cited,  and  so  completely  falls  within  the  definition  of  a  leading  case^ 
that  it  is  printed  next  to  that  of  Elwes  v.  Mawe  in  this  collection.  In  Weeton  ▼. 
Woodcock,  7  M.  &  W.  14,  a  term  ceased  by  proviso  on  the  tenant*8  bankruptcy, 
and  it  was  held,  that  the  assignees  could  not  justify  the  removal  of  a  trade  fix- 
ture after  the  expiration  of  a  reasonable  time  for  that  purpose.  Whether  they 
might  have  removed  it  within  such  reasonable  time  was  not  decided.  [Where 
the  assignees  of  a  bankrupt  lessee  severed  and  sold  fixtures  which  had  been 
assigned  to  the  plaintifif,  it  was  held,  in  an  action  of  trespass  against  them,  that 
the  proper  measure  of  damages  was  the  value  of  the  fixtures  annexed  to  the 
premises,  inasmuch  as  they  might  have  sold  them  with  the  lease  of  the  house, 
and  so  have  realised  that  value  for  them.    Thompson  v.  Pettitt,  10  Q.  B.  101. 

6.  As  between  Heir  and  Devisee  it  is  held,  that  if  tenant  for  life  or  in  tiul  devise 
fixtures,  his  devise  is  void,  he  having  no  power  to  devise  the  realty  to  which  thej 
are  incident,  Shep.  Touchst.  4^9,  470 ;  4  Co.  62 ;  unless  indeed  they  be  such 
things  as  would  pass  to  his  executor.  On  the  other  hand,  the  rights  of  the 
devisee  of  lands  against  the  executor  of  the  devisor  would  seem,  on  principle,  to 
be  the  same  as  those  ot  the  heir  in  whose  place  the  divisee  stands. 


It  is  a  long  and  well  settled  rule  of  the  oommoD  law,  that  every  thing 
which  is  annexed  to  the  freehold^  becomes  part  of  the  realty,  and  can  only 
be  severed  from  it,  and  reinvested  with  the  character  of  personal  and 
movable  property,  by  the  act  of  the  owner  of  the  land.  Powel  v.  The 
Monson  Man.  Co.,  3  Mason,  464;  Stillman  v.  Hamer^  7  Howard's  Miss. 
R.  421 ;  Winslow  v.  The  Merchants'  Ins.  Co.,  4  Metcalf^  306 ;  Yoorhis 
V.  Freeman,  2  W.  &  S.  116. 

The  mle  is  paramount  to  the  intention  of  the  person  by  whom  the 
annexation  is  efiected,  although  it  may  sometimes  be  controlled  by  an 
express  or  implied  agreement,  and  hence  a  structure  erected  on  the  soil 
of  another,  will  become  his  property,  although  built  with  the  view  of  sus- 
taining and  enforcing  an  adverse  title  to  the  land ;  Sudbury  v.  Jones,  8 
Gushing,  184.  It  necessarily  follows,  that  fixtures  cannot  be  recovered  in 
trover  or  replevin,  Mcintosh  v.  Trotter,  3  M.  &  W.  184,  unless  they  have 
been  deprived  of  the  character  of  real  estate,  by  a  severance  or  removal 
from  the  freehold,  and  thus  brought  within  the  scope  of  actions  exclusively 
appropriated  to  the  redress  of  injuries  to  personal  property;  Minshall  v. 
Lloyd,  2  M.  &  W.  460 ;  Weeton  v.  Woodcock,  7  id.  14  j  Ruffy  v.  Hen- 
derson,  8  L.  &  E.  305;  Cresson  v.  Stout^  17  Johnson,  116;  Heaton  y. 
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Fiodlay,  2  Jones,  304;  Harlan  v.  Harlan,  8  Harris,  507,  ante,  vol. 
lat.  This,  however,  is  only  true,  when  the  oiroumstances  under  or  the 
mode  in  which  a  structure  is  erected  on  the  soil,  or  an  addition  made 
to  a  building,  are  such  as  to  give  it  the  character  of  a  fixture,  and  thus 
render  it  part  of  the  realty,  and  it  has  consequently  been  decided,  that 
trover  may  be  maintained  for  barns,  sheds,  mills,  or  other  buildings  of 
the  same  nature,  resting  upon  the  soil,  or  even  upon  foundations  of  bri'k 
or  stone,  but  kept  in  their  place  by  their  own  weight,  and  not  let  or  built 
into  the  soil;  Bex  v.  Otley,  1  B.  &  Ad.  161;  Wansbrough  v.  Maton,  4 
A.  &  E.  884.  And  many  of  the  American  cases  go  further,  and  hold 
that  fixtures,  and  even  permanent  buildings,  may  be  so  far  invested  with 
the  character  of  personalty  by  agreement,  as  to  become  the  subjects  of  a 
recovery  in  trover  or  replevin,  while  standing  on  the  soil,  and  in  every 
essential  particular,  part  of  the  freehold;  Bussell  v.  Richards,  1  Fairfield, 
429;  2  id.  371. 

The  rule  applies  not  only  to  houses  and  other  structures,  which  are 
permanent  in  themselves,  and  may  in  some  sense  be  regarded  as  principals 
rather  than  accessaries,  but  to  every  chattel  which  is  affixed  to  the  free- 
hold, however  accidental  or  temporary  the  purpose  of  its  annexation. 
There  is  consequently  no  doubt,  that  every  chattel  which  is  actually  and 
substantially  affixed  to  the  freehold,  acquires  the  character  of  a  fixture, 
and  is  to  be  regarded  as  real,  and  not  as  personal  estate.  But  it  has  been 
decided  in  some  cases,  that  nothing  short  of  this  will  suffice,  and  that  to 
give  chattels  the  character  of  fixtures,  and  deprive  them  of  that  of  per- 
sonalty, they  must  be  so  firmly  affixed  to  the  real  estate,  that  they  cannot 
be  removed  without  injury  to  the  freehold,  from  the  act  of  removal,  and 
apart  from  the  subtraction  of  the  thing  removed.  Swift  v.  Thompson,  9 
Connecticut,  63 ;  Taffe  v.  Warnick,  8  Blackford,  111. 

The  same  ground  was  taken  by  the  Supreme  Court  of  Massachusetts  in 
Oale  V.  Ward,  14  Mass.  352,  and  by  that  of  New  York,  in  Heermanoe  v. 
Yerney,  6  Johnson,  5;  Cresson  v.  Stout,  17  id.  116;  and  Raymond  v. 
White,  7  Cowen,  321.  And  in  the  recent  case  of  Farrar  v.  Chaufietete,  5 
Denio,  527,  it  was  decided,  that  chattels  cannot  be  regarded  as  fixtures, 
unless  they  are  so  far  incorporated  with  the  structure  of  which  they  form 
a  part,  that  they  cannot  be  severed  from  it  without  injuring  the  structure 
itself. 

The  general  course  of  decision  is  however  the  other  way,  and  in  favour 
of  viewing  every  thing  as  a  fixture,  which  has  been  attached  to  the  realty, 
with  a  view  to  the  purposes  for  which  it  is  held  or  employed,  however 
slight  or  temporary  the  connexion  between  them.  It  has  accordingly  been 
decided  in  a  great  number  of  cases,  that  the  machinery  of  a  manufactory 
is  to  be  regarded  as  part  of  the  realty,  whether  it  be  attached  to  the  body 
of  the  building,  or  merely  connected  with  the  other  machinery  by  running 
bands,  or  gearing,  which  may  be  thrown  off  at  pleasure,  and  without 
injury  to  the  freehold;  Farrar  v.  Stackpole,  6  Greenleaf,  157;  Trull  v. 
Walter,  28  Maine,  545 ;  Corliss  v.  McLagin,  29  id.  115 ;  Fairis  v.  Walker, 
1  Bailey,  541 ;  Bratton  v.  Clawson,  2  Strobhart,  478 ;  Powell  v.  The  M. 
&  6.  Manufacturing  Co.,  8  Mason,  467 ;  Kirwan  v.  Latour,  1  Harr.  &  J. 
289 ;  Gray  v.  Hoidship,  17  Serg.  &  Rawle,  418 ;  Morgan  v.  Arthurs,  8 
Watts,  140;  Lemar  v.  Miles,  4  id.  330;  Walker  v.  Sherman,  20  Wend. 
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636 ;  McDaniel  v.  Moody,  3  Stewart,  374.  And  it  has  been  repeatedly 
held  in  accordance  with  this  doctrine,  that  a  steam  engine  ereoted  for  the 
purpose  of  furnishing  the  motive  power  of  a  manufactory,  is  to  be  regarded 
as  a  fixture,  or  in  other  words,  as  a  part  of  the  manufactory  itself;  Oves 
V.  Ogilsby,  7  Watts,  106;  Winslow  v.  The  Merchants'  Ins.  Co.,  4  Met. 
306 ;  Sparks  v.  The  State  Bank,  7  Blackford,  469 ;  Alison  v.  M<Cune, 
15  Ohio,  729.  But  in  most  of  these  cases,  actual  annexation,  however 
slight,  was  treated  as  essentially  necessary  to  constitute  a  fixture,  and  this 
view  of  the  law  is  sustained  by  the  term  fixture  itself,  which  obviously 
conveys  the  idea  of  something  fixed,  or  fastened,  and  more  or  less  insus- 
ceptible of  removal.  But  although  this  definition  may  have  been  suffi- 
cient at  an  earlier  period,  it  has  ceased  to  be  so  at  present,  when  different 
modes  of  life,  and  the  introduction  of  manufactures,  have  called  numerous 
establishments  into  being,  in  which  the  building  is  a  mere  incident  or 
accessory  to  the  machinery  or  apparatus  which  it  contains.  To  require 
substantial,  or  even  nominal  annexation  in  these  cases,  would  frequently 
exclude  things  absolutely  essential  to  the  enjoyment  or  use  of  the  free- 
hold, and  include  others  which  are  comparatively  trivial  and  unimportant. 
This  argument  was  used  with  great  force  by  Lord  Manrfield,  in  Lawton 
V.  Salmon,  1  H.  Bl.  259,  and  again  by  Weston,  J.,  in  Farrar  v.  Stack- 
pole,  to  prove  that  whatever  is  necessary,  to  the  particular  use  to  which 
the  realty  is  applied,  at  the  time  when  the  question  arises,  should  be  con- 
sidered as  a  fixture,  even  when  the  connexion  between  them  is  such,  that 
it  may  be  severed  without  actual  or  physical  injury  to  either.  And  it 
applies  with  equal  force,  whenever  there  is  a  manifest  and  necessary 
dependence  and  adaptation  between  the  building  itself,  and  the  apparatus 
which  it  contains,  although  there  may  be  no  actual  or  physical  connexion 
between  them.  It  was  accordingly  held  in  Yoorhis  v.  Freeman,  2  W.  & 
S.  116,  that  rolls  which  formed  part  of  the  machinery  of  a  mill,  were  to 
be  regarded  as  fixtures,  although  detached  at  the  time  when  the  question 
arose,  and  kept  on  hand  for  the  purpose  of  replacing  others,  which  were 
actually  in  use.  The  decision  might,  perhaps,  have  been  put  on  the 
ground,  that  the  severance  of  a  fixture,  with  a  view  to  replace  it  at  a  future 
period,  does  not  vary  its  nature,  nor  deprive  it  of  the  character  which  it 
would  have,  if  actually  restored  to  its  position ;  but  the  reasoning  of  the 
court  went  to  the  full  extent  of  the  doctrine,  that  the  true  test  of  a  fixture 
is  to  be  found  in  the  relation  which  it  bears  to  the  use  of  the  freehold. 
And  this  principle  was  fully  carried  out  and  applied  in  the  subsequent 
case  of  Pyle  v.  Pennock,  2  W.  &  ^.  391,  where  it  was  decided,  that  plates 
of  iron,  which  had  been  placed  on  the  floor  of  a  rolling-mill,  to  protect  it 
against  fire,  were  a  part  of  the  building,  although  not  fastened  to  it  in  any 
way,  and  kept  in  place  by  their  own  weight. 

The  same  view  of  the  law  was  adopted  by  the  Supreme  Court  of  Mas- 
sachusetts, in  the  recent  case  of  Winslow  v.  The  Merchants'  Ins.  Co.,  4 
Metcalf,  306,  where  the  question  was,  as  to  whether  a  steam  engine  and 
other  machinery  of  a  manufactory  were  to  be  considered  as  fixtures,  and 
had  vested  as  such  in  the  defendants,  under  a  mortgage  of  the  building 
prior  to  the  period  at  which  they  were  erected,  in  opposition  to  the  plain- 
tiffs,  who  claimed  under  a  subsequent  specific  mortgage  of  the  machinery 
itself.     It  was  held  by  the  court,  that  this  question  depended  not  on 
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whether  the  machinery  was  actually  affixed  to  the  huilding,  bat,  on  whether 
it  was  permanent  in  its  character,  and  essential  to  the  purposes  for  which 
the  building  was  occupied.  «The  rule/'  said  Shaw,  0.  J.,  «that  objects 
must  be  actually  and  firmly  affixed  to  the  freehold  to  become  realty,  or 
otherwise  to  be  considered  personalty,  is  far  from  constituting  a  criterion. 
Doors,  window  blinds  and  shutters,  capable  of  being  removed  without  the 
slightest  damage  to  a  house,  and  even  though  at  the  time  of  a  conyeyance, 
an  attachment  or  a  mortgage,  actually  detached,  would  be  deemed,  we 
suppose,  a  part  of  the  house,  and  pass  with  it.  And  so,  we  presume, 
mirrors,  wardrobes,  and  other  heavy  articles  of  furniture,  though  fastened 
to  the  walls  by  screws,  with  considerable  firmness,  must  be  regarded  as 
chattels.  The  difficulty  is  somewhat  increased,  when  the  question  arises 
in  respect  to  a  mill  or  manufactory,  where  the  parts  are  often  so  arranged 
and  adapted,  so  ingeniously  combined,  as  to  be  occasionally  connected  or 
disengaged,  as  the  objects  to  be  accomplished  may  require.  In  general 
terms,  we  think  it  may  be  said,  that  when  a  building  is  erected  as  a  mill, 
and  the  water-works,  or  steam-works,  which  are  relied  upon  to  move  the 
mill,  are  erected  at  the  same  time,  and  the  works  to  be  driven  by  it  are 
essential  parts  of  the  mill,  adapted  to  be  used  in  it  and  with  it,  though 
not  at  the  time  of  the  conveyance,  attachment  or  mortgage,  attached  to 
the  mill,  are  yet  parts  of  it,  and  pass  with  it,  by  a  conveyance,  mortgage 
or  attachment.^'  The  law  was  held  the  same  way  in  Buckley  v.  Buckley, 
11  Barbour,  43 ;  Harlan  v.  Harlan,  3  Harris,  507 ;  Trull  v.  Fuller,  28 
Maine,  545;  and  Corliss  v.  McLagin,  29  id.  115;  which  seem  to  establish 
the  just  and  necessary  doctrine,  that  the  question,  whether  chattels  are  to 
be  regarded  as  fixtures,  depends  less  upon  the  manner  of  their  annexation 
to  the  freehold,  than  upon  their  own  nature,  and  their  adaptation  to  the 
purposes  for  which  it  is  used. 

The  doctrine  thus  held,  is  unquestionably  in  conflict  with  many  of  the 
cases  above  cited,  which  treat  an  actual,  if  not  a  substantial  annexation  to 
the  freehold,  as  indispensably  necessary  to  deprive  a  chattel  of  the  charac- 
ter of  personal  property,  and  render  it  a  mere  appurtenance  of  the  real 
estate.  But  it  is,  notwithstanding,  supported  by  the  strongest  considera- 
tions of  policy  and  reason.  It  is  evident,  that  in  most  cases  where  a 
building  is  erected  for  manufacturing  purposes,  the  machinery  gives  cha- 
racter and  value  to  the  building,  and  not  the  building  to  the  machinery; 
and  that  each  must  lose  in  utility  and  value  by  a  separation  from  the 
other.  The  interests  of  the  public,  therefore,  as  well  as  those  of  indivi« 
duals,  are  in  favour  of  regarding  them  as  substantially  one,  and  keeping 
them  together.  If  this  be  admitted,  it  seems  absurd  and  inconsistent  to 
make  the  presence  of  a  ligature,  a  bolt,  or  a  screw,  essential  to  the  opera- 
tion of  a  rule,  which  is  founded  upon  considerations  of  a  different  nature, 
at  the  risk  of  defeating  the  object  which  the  rule  is  designed  to  promote. 
Nor  can  it  be  said,  that  actual  annexation  was  so  essentially  necessary  to 
constitute  a  fixture,  even  in  the  earliest  and  most  technical  periods  of  the 
common  law,  as  to  bear  down  and  overpower  all  other  considerations.  The 
doctrine  of  heir  looms,  necessarily  implies  that  chattels  may  be  deprived 
of  their  movable  and  personal  character,  and  rendered  inseparably  attend- 
ant upon  the  inheritance,  by  the  force  of  moral  association.  It  has  never 
been  doubted  that  the  keys  of  a  house,  or  the  fences,  or  walls  of  a  farm. 
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are  part  of  the  freehold;  Mitchell  7.  Ballingby,  17  Alabama,  391;  Mott 
y.  Palmer,  1  Comstock,  564;  Bratton  v.  ClaweoD,  2  Strobhart,  478; 
altboagh  the  latter  are  usually  movable,  and  the  former  frequently  held 
down,  as  were  the  plates  in  Pyle  v.  Pen  nock,  simply  by  their  own  weight, 
and  without  being  imbedded  or  fastened  in  the  soil.  And  it  is  now  well 
settled  in  this  country,  that  the  manure  made  on  a  farm  is  so  far  a  fixture, 
that  it  cannot  be  removed  from  the  land  or  severed  from  the  reversion, 
even  when  the  question  arises  as  between  landlord  and  tenant,  although 
obviously  without  any  actual  connexion  with  the  land,  and  deriving  the 
character  of  a  fixture  solely  from  its  adaptation  to  the  purposes  of  the 
freehold;  Lassell  v.  Reed,  6  Greenleaf,  222 ;  Daniels  v.  Pond,  21  Pick. 
827;  Middlebrook  v.  Oorwin,  15  Wend.  169.  Thus  it  was  held  in  Kit- 
tredge  v.  Wood,  3  New  Hampshire,  503,  and  Parsons  v.  Camp,  11  Conn. 
525,  that  the  manure  on  a  farm  at  the  time  it  was  sold,  vested  in  the  ven- 
dee, though  not  mentioned  in  the  deed;  and  these  decisions  were  followed 
in  Goodrich  v.  Jones,  2  Hill,  142 ;  and  the  purchaser  held  entitled  both 
to  the  manure  and  the  fences,  although  the  latter  had  been  detached  from 
the  soil. 

It  was,  notwithstanding,  held  by  the  Supreme  Court  of  New  York  in 
Walker  v.  Sherman,  20  Wend.  636,  after  an  elaborate  review  of  the  rea- 
sons and  authorities  for  and  against  this  view  of  the  question,  that  a  fixture 
cannot  exist  without  actual  annexation,  and  it  was  consequently  decided 
that  those  portions  of  the  machinery  of  a  cotton  mill,  which  were  merely 
set  on  the  floor  of  the  building,  were  to  be  considered  as  real,  and  not  as 
personal  property.  The  law  was  held  the  same  way  in  Swift  v.  Thomp- 
son, 9  Conn.  63;  Taffe  v.*Warnick,  3  Blackford,  111;  and  again  in 
Farrar  v.  Chauffetete,  5  Denio,  337 ;  Yanderpool  v.  Van  Allen,  10  Barbour, 
157 ;  M'Clintock  v.  Graham,  3  M<Cord,  552 :  while  in  The  Dispatch 
Line  v.  Bellamy,  12  New  Hampshire,  205,  and  Lathrop  v.  Blake,  3  Fos- 
ter, 46,  the  court  expressed  the  opinion,  that  actual  annexation  to  the 
freehold,  and  adaptation  to  its  purposes,  must  both  unite,  in  order  to  render 
personal  property  incident  and  appurtenant  to  real  estate. 

In  some  of  these  cases,  the  chief  reason  why  things  affixed  to  the  free- 
hold are  regarded  by  the  law  as  incorporated  with  it,  was  said  to  be  the 
injury  which  would  result  from  their  severance;  Ta£fe  v.  Wamick,  3 
Blackford,  111;  while  it  was  less  consistently  decided  in  others,  that 
where  all  other  necessary  conditions  are  fulfilled,  the  slightest  actual 
annexation  will  be  sufficient ;  and  it  would  seem  evident  that  if  nothing 
can  be  a  fixture  unless  the  inheritance  would  be  injured  by  its  removal, 
no  structure,  however  large  or  important,  should  be  held  to  have  that 
character,  which  is  not  fastened  to  the  freehold  in  such  a  way  as  to  be 
insusceptible  of  severance,  without  serious  injury  to  the  soil  or  building 
to  which  it  is  attached ;  Wansbrough  v.  Maton,  4  A.  &  E.  884 ;  Wilt* 
shire  v.  Cotterill,  1  Ellis  &  Blackburne,  674.  The  law  was  so  held  in 
Hellawell  v.  Eastwood,  6  Exchequer,  295,  312,  where  Parks,  B.,  said, 
that  the  question,  whether  the  machinery  in  a  cotton  mill  was  a  fixture, 
« depended  principally  on  two  considerations:  first,  the  mode  of  annexa- 
tion to  the  soil  or  fabric  of  the  house,  and  the  extent  to  which  it  is  united 
to  them,  whether  it  can  easily  be  removed,  integr^,  salv^,  et  commode,  or 
not,  without  injury  to  itself  or  the  fabric  of  the  building;  secondly,  on 
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tbe  object  asd  purpose  of  the  annexation;  whether  it  was  for  the  perma- 
nent and  substantial  improyement  of  the  dwelling,  in  the  language  of  the 
Civil  Law,  perpetui  usus  causa,  or  in  that  of  the  Year  Book,  pour  un 
profit  del  inheritance,  (20  Hen.  7,  13,)  or  merely  for  a  temporary  purpose, 
or  ibe  more  complete  enjoyment  and  use  of  it  ew  a  chattel;*'  and  it  was 
consequently  decided,  that  tbe  machinery  in  question  was  a  mere  chattel, 
although  fastened  into  the  stone  flooring  of  the  building  by  screws,  which 
had  been  secured  in  their  places  by  haying  molten  lead  poured  on  them, 
and  that  it  might  consequently  be  distrained  by  the  landlord  for  rent. 

This  view  of  the  law  obriously  tends  to  reduce  the  class  of  fixtures 
within  very  narrow  limits,  for  there  are  comparatively  few  instances,  in 
which  they  cannot  be  severed  without  material  or  irreparable  injury  to 
the  freehold,  however  prejudicial  the  separation  may  be  to  themselves,  or 
injurious  to  the  interests  of  the  parties.  Nor  is  it  easy  to  see  why,  if  the 
right  to  remove  the  upper  portion  of  a  house,  depend  on  whether  the 
foundations  will  be  injured  by  the  process,  it  should  not  exist  in  every 
case  where  they  are  left  standing,  however  destructive  the  removal  may 
be  to  the  house  itself. 

The  recent  case  of  Teaff  v.  Hewitt,  1  Ohio,  N.  S.  511,  takes  the  more 
reasonable  and  logical  position,  that  the  maxim  <<  qnicquid  plantatur  solo, 
solo  cedit,^'  is  founded  on  the  presumption,  that  whatever  is  affixed  to  the 
freehold  is  intended  to  be  part  of  it,  and  consequently  ceases  to  be  appli- 
cable, when  this  presumption  is  rebutted  by  the  manner  in  which  the 
annexation  takes  place,  or  the  circumstances  attendant  upon  it.  Actual 
annexation  to  the  freehold  and  adaptation  to  its  purposes,  were  said  to  be 
insufficient  to  convert  chattels  into  fixtures,  unless  they  are  fastened  in 
such  a  manner,  as  to  show  an  intention  to  incorporate  them  permanently 
with  the  inheritance.  And  it  was  consequently  decided,  that  the  ma- 
chinery of  a  woolen  mill  retained  the  character  of  personal  property,  and 
did  not  pass  by  a  mortgage  of  the  building  in  which  it  was  erected, 
although  fastened  in  its  place  by  elects,  and  connected  with  the  steam 
engine  which  drove  the  mill  by  straps  and  bands,  intended  for  the  trans- 
mission and  application  of  the  motive  power  of  the  engine.  But  it  was 
at  the  same  time  inconsistently  held,  that  the  steam  engine  itself  was  to 
be  viewed  as  a  fixture,  although  there  was  nothing  except  the  brick  and 
mortar  employed  to  support  the  furnaces  and  boiler,  to  justify  the  belief, 
that  it  was  meant  to  be  a  more  permanent  addition  to  the  freehold  than 
the  machinery  which  it  propelled,  and  the  more  natural  inference  would 
have  been,  that  two  things  so  intimately  connected  and  so  necessary  to 
each  other,  were  put  up  with  the  same  view,  and  intended  to  be  insepara- 
ble. The  court  seem  to  have  acted  on  the  supposition,  that  there  is  no 
middle  ground  between  treating  additions  to  the  freehold  as  mere  chattels, 
and  rendering  them  inseparable  incidents  to  the  real  estate.  But  the 
mere  circumstance,  that  the  machinery  of  a  mill  or  the  furnaces  of  a 
foundry  are  susceptible  of  removal  by  an  outgoing  tenant,  is  so  far  from 
proving  that  it  is  not  a  fixture,  that  one  of  the  best  settled  attributes  of 
every  fixture,  is  the  susceptibility  of  removal,  under  special  circum- 
stances, and  for  the  furtherance  of  justice.  And  the  only  way  either  of 
reconciling  the  authorities,  or  satisfying  the  exigencies  of  business,  is  by 
viewing  fixtures  as  a  mixed  species  of  property,  incident  to  the  freehold 
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and  goverDed,  under  ordinary  circurndtances,  by  the  same  rules,  bat  yet 
capable  of  being  severed  from  it,  and  assaming  the  character  of  personal 
property,  when  such  a  separation  is  required  by  public  policy  or  the 
demands  of  justice.     Thus  in  Mott  v.  Palmer,  1  Comstock,  364,  where 
the  fences  of  a  farm  had  been  erected  under  an  agreement,  that  they 
should  remain  the  property  of  the  tenant,  and  be  removed  by  him  at  the 
end  of  the  term,  which  repelled  the  implication  that  would  otherwise  have 
arisen,  that  they  were  meant  as  a  permanent  addition  to  the  soil,  or  gift 
to  the  owner  of  the  inheritance,  the  court  held  that  they  were,  notwith- 
standing, essentially  real  estate,  both  in  themselves  and  as  it  regarded 
third  persons,  although  the  agreement  might  estop  the  landlord  from  treat- 
ing them  as  such  to  the  injury  of  the  tenant ;  and  consequently  overruled 
Oardimsb,  J.,  who  contended  strenuously  for  the  opposite  doctrine,  that 
whether  things  attached  to  the  freehold  are  fixtures,  depends  solely  on  the 
intention  with  which  they  are  erected,  as  gathered  from  the  circumstances 
of  the  case  and  the  nature  of  the  annexation;  instead  of  being,  as  it 
undoubtedly  is,  a  conclusion  of  law  from  the  acts  of  the  parties,  irrespec- 
tively of  their  intention;  Sudbury  v.  Jones,  8  Cashing,  184.    And  nothing 
would  seem  better  settled,  than  that  while  fixtures  are  essentially  real 
estate,  the  question  whether  they  are  to  preserve  that  character,  or  to  be 
converted  into  personal  property,  depends  on  the  circumstances  under 
which  it  arises,  and  that  the  same  thing  which  would  descend  to  the  heir, 
or  pass  to  a  vendee  as  realty,  may  be  subject  to  removal  as  personalty, 
when  claimed  by  other  persons.     Thus  in  Buckley  v.  Buckley,  11  Bar- 
bour, 43,  every  thing  necessary  to  the  use  and  enjoyment  of  a  cotton 
factory,  including  not  only  the  water-wheels  which  formed  the  motive 
power,  but  the  machinery  which  they  propelled,  was  held  to  be  part  of  the 
inheritance,  and  to  go  as  such  to  the  remainderman,  instead  of  vesting  in 
the  executors  of  the  tenant  for  life ;  while  in  Yanderpoel  v.  Allen,  10 
Barbour,  157,  the  machinery  of  a  manufactory  was  said  not  to  vest  in  a 
mortgagee,  unless  fastened  in  such  a  way  as  to  be  insusceptible  of  removal, 
without  injury  to  itself  or  the  building.     And  it  is  well  known,  that 
fixtures  may  not  only  have  different  attributes,  as  between  different  per- 
sons, but  between  the  same  persons  at  different  times ;  and  that  things 
may  be  removed  by  the  tenant  at  the  end  of  the  term,  as  personalty, 
which  were  endovved  with  the  attributes  of  realty  during  its  continuance, 
and  consequently  beyond  the  reach  of  a  distress  by  the  landlord.     The 
facility  with  which  fixtures,  although  essentially  part  of  the  real  estate, 
may  be  made  subject  to  the  right  of  removal,  to  meet  special  exigencies, 
is  one  of  their  most  valuable  incidents,  and  must  necessarily  be  sacrificed 
by  any  view  of  the  law,  which  assumes  that  they  are  personal  property  for 
all  purposes,  because  particular  persons  are  entitled  to  act  as  if  such  was 
their  character. 

It  has  been  stated  above,  that  where  chattels  are  so  far  virtually  annexed 
to  the  freehold  as  to  acquire  the  character  of  fixtures,  they  become  mere 
incidents  to  the  realty,  and  conform  to  the  laws  by  which  it  is  governed. 
They  are  accordingly  subject  to  the  dower  of  the  widow;  Powell  v.  the  M. 
&  B.  Man.  Co.,  3  Mason,  464;  and  usually  descend  to  the  heir,  instead  of 
vesting  in  the  executor;  M<Kenna  v.  Hammond,  3  Hill,  S.  C.  331;  Le- 
land  V.  Gassett,  17  Vermont,  403.     They  pass,  moreover  in  all  cases  to  a 
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vendee  of  the  land,  unless  expressly  excepted  in  tbe  conveyance ;  Preston 
V.  Briggs,  16  Vermont,  124;  The  Dispatch  Line  v.  Bellamy,  12  Now 
Hampshire,  205 ;  Kittredge  v.  Woods,  3  id.  503 ;  Kirwan  v.  Lawton,  1 
Ear.  &  J.  19 ;  Miller  v.  Plumb,  6  Cowen,  665 ;  English  v.  Fate,  8  S.  & 
M.  444;  Pyle  v.  Pennock,  2  W.  &  S.  390;  Roberts  v.  The  Dauphin 
Deposit  Bank,  7  Harris,  71 ;  Degraffenried  v.  Scruggs,  4  Humphreys, 
451 ;  and  become  the  property  of  a  mortgagee  as  against  the  mortgagor, 
and  those  claiming  under  him  ;  Lathrop  v.  Blake,  3  Foster,  46 ;  Yoorhis 
V.  Freeman,  2  W.  &  S.  116;  The  Union  Bank  v.  Emerson,  15  Mass.  159; 
Winslow  V.  The  Merchant's  Ins.,  4  Metcalf,  306;  Day  v.  Perkins,  2 
Sandford,  Ch.  359;  Sparks  v.  The  State  Bank,  7  Blackford,  409;  whether 
they  have  been  erected  prior  or  subsequent  to  the  mortgage ;  Butler  v. 
Page,  7  Metcalf,  40;  Corliss  v.  M<Lagin,  29  Maine,  115.  They  cannot 
be  seized  or  sold  under  an  execution  against  personalty ;  Oves  v.  Ogilsby, 
7  Watts,  106 ;  Pemberton  v.  King,  2  Dev.  376 ;  Bice  v.  Adams,  4  Har- 
rington, 332 ;  nor  can  they  be  distrained  for  rent ;  Reynolds  v.  Sheeler, 
5  Cowen,  323;  or  taken  or  removed  under  a  writ  of  replevin;  Roberts 
V.  The  Dauphin  Co.  Bank;  but  are  bound  by  the  lien  of  a  judgment 
against  the  real  estate,  and  pass  to  a  purchaser  under  an  execution  levied 
on  the  land;  Oves  v.  Ogilsby;  Goddard  v.  Chase,  7  Mass.  432;  Harlan 
V.  Harlan,  3  Harris,  507.  And  as  they  are  incorporated  with  the  free- 
hold of  which  they  form  a  part,  they  are  not  only  subject  to  a  mechanic's 
lien;  Gray  v.  Holdship,  17  S.  &  R.  413;  but  a  claim  may  be  filed  against 
a  mill,  for  the  materials  furnished  for  the  erection  of  the  steam-engine 
by  which  it  is  driven;  Morgan  v.  Arthurs,  3  Witts,  140.  For  the  same 
reason  they  are  within  the  provisions  of  the  statute  of  frauds,  and  can- 
not be  excepted  by  parol,  from  the  operation  of  a  deed  absolute  on  its  face; 
Noble  V.  Bosworth,  19  Pick.  314;  Mott  v.  Palmer,  1  Comstock,  564; 
Harlan  v.  Harlan,  3  Harris,  507. 

Under  ordinary  circumstances,  fixtures  cannot  be  deprived  of  the  cha- 
racter of  real  estate,  and  reinvested  with  that  of  chattels,  without  actual 
severance,  either  by  the  owner  of  the  inheritance  himself,  or  with  his 
assent,  or  authority.  A  sale  by  him  without  severance,  may,  indeed,  be 
binding,  as  an  executory  agreement  between  the  parties,  but  it  will  be 
invalid  as  against  third  persons.  Rice  v.  Adams,  4  Harrington,  332. 
And  on  the  other  hand,  they  will  retain  the  character  of  fixtures,  even 
after  they  have  been  actually  separated  from  the  freehold,  if  the  separa- 
tion be  made  for  a  temporary  purpose,  and  with  a  view  of  replacing  them 
in  their  former  position;  Liford's  case,  11  Coke,  46  b,  50  b;  Reynolds  v. 
Shuler;  Yoorhis  v.  Freeman;  Goddard  v.  Bolster,  6  Greenleaf,  427. 

Although  fixtures  ordinarily  attend  on  the  inheritance,  and  accompany 
it  through  all  the  changes  of  occupancy  which  it  may  undergo  by  descent 
or  sale,  they  may  obviously  be  converted  at  any  moment  into  personalty, 
by  severance  from  the  freehold  to  which  they  are  attached.  The  right  to 
do  this,  ordinarily  rests  solely  with  the  owner  of  the  fee,  but  may  some- 
times be  exercised  by  other  persons  who  hold  limited  or  particular  estates 
in  land,  which  they  might  be  unwilling  to  improve  for  their  own  benefit, 
if  the  results  of  their  labour  or  exertions  were  so  incorporated  with  the 
inheritance,  as  to  pass  with  it  into  the  hands  of  strangers.  Thus  it  has 
been  held,  that  the  personal  representatives  of  a  tenant  for  life,  may  be 
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entitled  after  his  death,  to  the  fixtures  which  he  has  erected  in  his  life- 
time, as  against  the  remainderman,  and  that  those  of  the  ancestor  may 
assert  a  similar  claim  as  against  the  heir :   and  it  is  well  settled,  that  a 
tenant,  who  has  entered  under  a  lease,  may  remove  all  fixtures  erected 
during  the  term  for  the  benefit  of  trade,  or  even,  as  it  would  seem,  for 
the   furtherance  of  agriculture.     This  exception  is  most  restricted,  as 
between  executor  and  heir;  M<Kenna  v.  Hammond,  3  Hill's  S.  C.  R.  331 ; 
House  y.  House,  10  Paige,  158;  has  a  wider,  though  limited  range,  be- 
tween tenant  for  life  and  those  in  remainder,  who  stand  in  distinct  and 
independent   attitudes,    Buckley  v.  Buckley,  11  Barbour,  43;  White 
y.  Arndt,  1  Wharton,  91 ;  and  receives  the  largest  and  most  liberal  con- 
struction, as  between  persons  holding  the  relation  of  landlord  and  tenant ; 
Leland  v.  Gasset,  17  Vermont,  403;  Holmes  v.  Tremper,  20  Johnson, 
28;  Cook  v.  The  Champlain  Trans.  Co.,  1  Denio,  91;  Mason  v.  Finn,  13 
Illinois,  535;  Whiting  y.  Brastow,  4  Pick.  319;  Finney  v.  Watkins,  13 
Missouri,  291 ;  Van  Ness  v.  Pacard,  2  Peters,  137 ;  Giffield  v.  Hapgood, 
17  Pick.  192.     Thus  in  Van  Ness  v.  Pacard,  the  court  went  so  far  in 
favour  of  a  tenant,  as  to  sustain  the  removal  of  a  two-story  wooden  bi^ild- 
ing  with  a  brick  chimney  and  foundations,  which  had  been  erected  during 
the  term,  for  the  double  purpose  of  serving  as  a  dwelling  house  and  dairy. 
This  decision  might  seem  at  first  sight,  an  unwarrantable  departure  from 
principle  and  precedent,  but  will  be  found  on  examination,  to  accord  with 
both.     Buildings  are  in  facts  fixtures;  Butler  v.  Page,  7  Metcalf,  110; 
and  there  is  consequently  no  sufficient  reason,  why  the  more  permanent 
character  which  such  structures  possess,  should  preclude  the  right  to 
remove  them,  when  it  would  otherwise  exist.     The  law  has  been  so  held 
in  a  number  of  cases  in  this  country,  and  even  in  England,  which  fully 
sustain  the  ground  taken  in  Van  Ness  v.  Pacard;  Beers  v.  St.  John,  16 
Conn.  322;  Parker  v.  Redfield,  10  id.  490;  Taylor  v.  Townsend,  8  Mass. 
411 ;  Wansbrough  v.  Maton,  4  A.  &  E.  884. 

The  desire  to  favour  creditors,  by  rendering  the  fixtures  of  the  ancestor 
assets  for  the  payment  of  debts,  which  seems  to  have  been  the'chief  motive 
in  former  times,  for  permitting  their  removal  by  the  executor,  as  against  the 
heir,  has  but  little  weight  at  the  present  day,  when  all  the  barriers  which 
prevented  land  from  being  taken  in  execution  have  been  swept  away,  and 
when  it  must  consequently  be  immaterial  to  those  who  hold  claims  against 
the  estate  of  a  deceased  debtor,  whether  things  affixed  to  the  freehold  have 
the  character  of  real  or  personal  property.  It  was  accordingly  held  in  House 
y.  House,  10  Paige,  158,  that  when  machinery  is  not  only  convenient, 
but  necessary  for  the  beneficial  enjoyment  of  the  freehold,  it  will  descend 
to  the  heir  as  part  of  the  inheritance,  instead  of  going  into  the  hands  of 
the  executor  for  distribution  as  personal  property.  And  it  would  seem, 
notwithstanding  the  different  view  taken  in  White  v.  Arndt,  that  most,  if 
not  all  of  the  reasons  of  public  utility  and  private  convenience,  which 
tend  to  sustain  the  right  of  removal  by  tenants  for  years,  apply  in  favour 
of  the  personal  representatives  of  a  tenant  for  life,  who  seek  to  have  the 
benefit  of  the  temporary  additions  made  to  the  freehold  while  in  his  pos- 
session, and  to  prevent  the  estate  of  the  remainderman  from  deriving  a 
somewhat  unjust  advantage,  from  expenditures  in  which  he  has  had  no 
share;  Buckley  v.  Buckley,  11  Barbour,  43. 
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Notwithstanding  the  liberal  interpretation  which  the  oonrts  pnt  on  the 
right  of  the  tenant  to  remove  fiztares,  it  is  well  settled,  that  if  he  fail  to 
exercise  it  daring  the  oontinoance  of  the  term,  or  before  surrendering 
pOBsession  of  the  premises,  he  cannot  re-enter  for  the  purpose  of  exer- 
cising it  afterwards;  Preston  y.  Briggs,  16  Vermont,  124;  nor  sustain 
an  action  against  the  landlord,  for  the  recovery  of  that  which  he  hag 
Toluntarilj  abandoned;  StockwoU  v.  Marks,  5  Shepley,  455.  And  it  has 
even  been  suggested,  that  the  right  cannot  be  exercised  by  a  tenant  who 
holds  over  after  the  expiration  of  the  term,  unless  he  remain  in  possession 
rightfully,  and  with  the  express  or  implied  consent  of  the  landlord ;  Heap 
y.  Barton,  12  Common  Bench,  274.  It  was,  however,  held  in  Holmes 
y.  Tremper,  20  Johnson,  28,  that  the  right  of  property  remained  in  the 
tenant,  even  after  possession  had  been  surrendered  to  the  landlord| 
although  he  might  have  no  legal  means  of  enforcing  it,  and  that  if  he 
could  get  possession  of  the  fixtures  subsequently,  he  would  be  entitled  to 
retain  them.  And  it  was  consequently  decided,  that  although  the  land- 
lord might  maintain  trespass  quare  clausum  fregit,  against  a  tenant,  who 
had  entered  after  the  expiration  of  the  term  and  removed  a  cider-mill^ 
which  he  had  left  behind  on,  quitting  the  premises,  he  could  not  recover 
the  mill  itself  in  replevin.  But  the  true  view  of  the  law  seems  to  be, 
that  the  annexation  of  a  chattel  to  the  freehold  by  a  tenant,  is  a  condi- 
tional gift  to  the  landlord,  which  may  be  defeated  by  its  subsequent 
removal  during  the  term,  but  which  becomes  absolute,  if  the  premises  are 
surrendered  without  its  being  removed :  Beers  v.  St.  John,  16  Conn.  522 ; 
Shepard  v.  Spaulding,  4  Metcalf,  416 ;  Bickwith  v.  Boyce,  9  Missouri,  560 ; 
The  SUte  v.  Elliott,  11  New  Hampshire,  840.  It  was  accordingly  held 
in  The  State  v.  Elliott,  that  the  owner  of  the  house  was  entitled  to  pursue 
a  tenant,  who  had  succeeded  in  repossessing  himself  of  fixtures,  which  he 
had  left  behind  him  at  the  expiration  of  the  term,  and  to  retake  them  by 
the  use  of  such  force,  as  may  be  properly  and  justifiably  employed  in  the 
exercise  of  the  common  law  right  of  recaption.  The  law  was  held  the 
same  way  in  White  v.  Arndt,  1  Wharton,  91;  and  it  was  decided,  that 
as  a  stricter  rule  prevails  between  tenant  for  life  and  remainderman,  than 
between  landlord  and  tenant,  a  written  agreement  between  the  owner  of  a 
life  estate  and  a  lessee  for  years  claiming  under  him,  for  the  removal  of 
fixtures  erected  during  the  term,  cannot  be  enforced  agajnst  those  who 
are  entitled  in  remainder,  because  as  a  tenant  for  life  is  not  entitled,  in 
general,  to  remove  fixtures  himself,  he  cannot  confer  that  right  on 
another.  There  can,  however,  bo  little  doubt,  that  a  landlord  who  pre- 
yents  the  removal  of  fixtures  by  the  tenant,  at  the  end  of  the  term,  by 
the  service  of  an  injunction,  or  in  any  other  manner^  will  be  bound  to 
permit  him  to  re-enter  for  the  purpose  of  taking  them  away  within  a  rea- 
sonable time  afterwards;  Mason  v.  Fenn,  13  Illinois,  525;  nor  that  the 
same  rule  will  apply,  when  the  estate  of  a  tenant  at  will  is  determined 
without  previous  notice;  Whiting  y.  Brastow,  4  Pick.  810. 

It  has  been  stated  above,  that  fixtures  cannot  ordinarily  be  taken  in  exe- 
cution as  personal  property.  But  when  a  tenant  is  entitled  to  remove 
them  from  the  freehold,  and  treat  them  as  personalty,  the  same  right  may 
be  exercised  by  any  one,  who  claims  under,  or  against  him^  as  an  assignee 
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or  execution  creditor;  Lemar  y.  MHe8|  8  WattS;  232;  Doiy  y.  Oorham, 
5  Pick.  487. 

It  has  been  seen  that  the  English  courts  deny  the  right  to  remoye  fix- 
tures erected  for  agricultural  purposes,  except  under  yery  special  circum- 
stances, and  in  Yan  Ness  y.  Packard,  the  Supreme  Gourt  of  the  United 
States  obyiously  leant  to  the  same  yiew  of  the  question,  but  at  the  same 
time  decided,  that  as  the  business  of  a  dairyman  is  not,  strictly  speaking, 
agricultural,  buildings  erected  by  him  may  be  remoyed  at  the  end  of  the 
term.  But  in  Holmes  y.  Tremper,  20  Johnson,  28,  the  Supreme  Gourt 
of  New  York  permitted  the  remoyal  of  a  cider-mill  by  the  tenant  of  a 
fiirm,  on  the  ground  that  such  structures  are  admitted  not  to  be  purely 
agricultural  eyen  in  England;  and  in  King  y.  Wilcomb,  7  Barbour, 
268,  the  same  priyilege  was  accorded  to  a  nurseryman,  with  regard 
to  trees  which  he  had  planted  in  the  course  of  his  business,  on  ground 
which  had  been  let  to  him  for  use  as  a  nursery;  while  the  case  of  Dubois 
T.  Kelly,  10  Barbour,  496,  recognised  the  right  of  an  innkeeper  to  carry 
away  bams,  sheds,  and  other  outhouses,  which  he  had  erected  during  the 
*  continuance  of  the  lease,  on  the  faith  of  an  agreement  that  he  should  be 
permitted  to  remoye  them  at  its  termination.  And  the  language  held  by 
the  court  in  each  of  these  cases,  went  yery  far  in  support  of  the  right  to 
remoye  agricultural  fixtures  generally,  although  the  question  hardly  arose 
in  a  shape  for  actual  or  for  final  decision. 

It  would  seem  eyident  on  the  one  hand,  that  the  mere  cinmmstance  that 
land  has  been  let  for  cultiyation,  ought  not  to  oblige  the  tenant  to  leaye 
eyery  structure  behind  him,  which  he  has  erected  for  the  more  conyenient 
prosecution  of  his  business;  Whiting  y.  Brastow,  4  Pidc.  810;  and 
equally  plain  on  the  other,  that  fences,  and  perhaps  certain  other  agricul- 
tural fixtures,  are  too  inseparably  associated  with  the  freehold,  to  be 
remoyed  from  it  by  an  outgoing  tenant.  And  it  has  been  held  in  a  great 
number  of  instances  in  this  country,  that  manure  made  on  a  farm,  is 
not  only  an  appurtenance  of  the  realty,  which  passes  with  a  oonyeyanoe 
of  the  land  from  the  grantor  to  the  grantee,  although  not  mentioned  in 
the  deed,  but  is  so  inseparably  incident  to  the  freehold,  that  it  cannot  be 
remoyed  by  an  outgoing  tenant  at  the  end  of  the  term.  Supra.  Lassell 
y.  Bead,  6  Oreenleaf,  222 ;  Daniels  y.  Pond,  21  Pick.  867 ;  Middlebrook 
y.  Gorwin,  15  Wend.  169 ;  Barrington  y.  Justice,  4  Penna.  L.  J.,  289 ; 
Goodrich  y.  Jones,  2  Hill,  142 ;  Parsons  y.  Gamp,  11  Oonn.  680 ;  Lewis 
y.  Jones,  8  Harris,  262 ;  Wetherbee  y.  Ellison,  19  Vermont,  879. 

The  soundness  of  this  rule  has  sometimes  been  doubted  or  denied ; 
Southwick  y.  Ellison,  2  Iredell,  826;  Staples  y.  Emery,  7  Qreenleaf, 
201 ;  but  it  would  seem  well  established  in  point  both  of  authority  and 
principle,  in  all  cases  where  land  is  used  for  agricultural  purposes,  when 
good  husbandry  requires  that  the  manure  made  upon  it,  should  be  used  to 
preserye  or  augment  the  goodness  of  the  soO.  But  it  is  obyiously  inap- 
plicable, when  the  nature  of  the  premises,  or  the  uses  to  which  they  are 
put,  do  not  admit  of  the  employment  of  manure,  as  where  a  stable  is  let 
as  an  appurtenance  to  a  manufactory  or  dwelling,  or  to  be  employed  for 
the  purpose  of  keeping  horses  at  liyery ;  Needham  y.  Allison,  4  Foster, 
855 ;  because  no  use  can  be  made  of  manure  under  such  oiroumstancee, 
without  remoying  it,  and  there  is  consequently  no  reason  for  refusing  to 
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permit  the  tenant  to  do  as  he  pleases,  with  that  whioh  is  the  jresult  of  his 
own  capital  and  industry. 

The  right  to  remove  fixtures,  is  not  necessarily  confined  to  oases  arising 
between  tenants  of  particular  estatesi  and  those  in  reversion  and  remainder, 
but  may  equally  well  arise  from  an  express  or  implied  agreement  with  the 
owner  of  the  freehold,  whioh  when  made  upon  a  sufficient  consideration 
at  the  time,  or  acted  on  subsequently,  will  be  binding  not  only  as  between 
the  parties  themselves,  but  upon  all  who  claim  under  them,  by  anything 
tUxott  of  a  conveyance  of  the  land,  without  notice  of  the  agreement ;  Pipar 
T.  Martin,  8  Barr,  206.  Thus  an  engine*builder,  who  stipulated  that  a 
steam  engine  whioh  he  had  engaged  to  put  up  at  a  manufactory,  shouM 
not  become  the  property  of  the  manufetoturer  until  finished  and  paid  for, 
was  held  entitled  to  enforce  the  stipulation  against  a  purchaser  under  a^i 
execution,  which  had  been  levied  on  the  steam  engine  as  personal  property, 
while  in  an  unfinished  condition;  Shell  v.  Haywood,  4  Hanis,  528 :  while 
in  Goddard  v.  Gould,  14  Barbour,  662,  the  right  of  removal  was  held  to 
continue,  under  similar  circumstances,  after  the  engine  was  finished,  and 
until  actual  payment.  In  like  manner,  an  agreement  by  the  purchaser  of 
land,  that  the  fixtures  shall  remain  the  property  of  the  vendor,  will  estop 
him  from  asserting  a  title  to  them  as  fixtures,  against  a  third  person  by 
whom  they  are  bought  on  the  faith  of  the  agreement;  Harlan  v.  Harlan, 
8  Harris,  305.  And  as  every  agreement  which  is  binding  between  the 
parties  themselves,  is  equally  so  upon  purchasers  with  notice,  a  sale  cf 
the  fixtures  in  a  manufactory,  will  be  valid  against  a  subsequent  v^dee 
of  the  land,  although  not  accompanied  or  executed  by  actual  severance, 
if  he  be  acquainted  with  its  existence  at  the  time  of  making  the  purchase; 
Mitchell  V.  Freidley,  10  Barr,  168.  The  chief  objection  to  this  course  of 
decision  seems  to  be,  that  the  common  law  makes  a  seal,  or  livery  of  a^isin, 
necessary  to  restrain  or  impair  the  right  of  property  in  land,  whil^  the 
Statute  of  Frauds  requires  a  writing,  even  in  those  cases  where  equity 
makes  an  exception  to  the  rule  of  law.  It  was  accordingly  held,  in  Buffey 
▼•  Henderson,  8  English  L.  &  E.  805,  that  if  an  agreement  between  a 
landlord  and  tenant,  that  the  fixtures  erected  during  the  term  might  be 
removed  after  its  termination,  were  binding  between  the  original  parties, 
which  was  doubted,  it  was  certainly  invalid  against  third  persons  claiming 
under  the  landlord  by  grant  or  demise.  But  although  the  best  considered 
Authorities  in  this  country,  are  in  fieivour  of  the  position,  that  a  parol  license 
to  erect  or  occupy  a  building  upon  the  land  of  another,  is  within  the  Statute 
of  Frauds,  and  may  be  revoked  even  after  it  has  been  executed;  Cook  v. 
Steams,  11  Mass.  588 ;  2  American  Leading  Gases,  8d  ed.,  697,  699, 
they  would  appear,  at  the  same  time,  somewhat  inconsistently  to  estab- 
lish, that  it  is  binding,  so  far  as  it  regards  the  ownership  of  the  building, 
which  will  continue  to  be  the  property  of  the  person  to  whom  the  license 
is  given,  and  may  be  removed  by  him,  even  after  a  conveyance  of  the 
freehold  to  a  third  person ;  Dubois  v.  Eelley,  10  Barbour,  486 ;  Goddard 
V.  Gould,  14  id.  662.  It  would,  notwithstanding,  seem  very  obvious, 
that  to  allow  such  an  agreement  to  affect  the  title  of  a  purchaser,  without 
actual  or  constructive  notice,  is  alike  subversive  of  the  policy  of  the 
common  law,  of  the  principles  of  equity,  and  of  the  recording  acts  of 
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tbis  oonntry,  and  that  actual  severanoe,  or  notice  of  a  binding  agreement 
to  sever^  shonld  be  held  essentially  neoessarj,  to  deprive  the  purchaser  of 
land  of  the  right  to  fixtures;  or  to  any  of  the  other  incidents  or  appurte- 
nances of  the  freehold;  Bratton  y.  Clawson,  2  Strobhart,  478. 

In  the  class  of  cases  hitherto  considered,  things  affixed  to  the  freehold| 
and  intrinsically  forming  part  of  it,  were  held  to  be  susceptible  of  remoyal 
and  conversion  into  personal  property,  under  special  circumstances,  and 
by  certain  persons,  whose  situation  was  such  as  to  give  them  an  excep- 
tional and  limited  privilege.  But  it  is  equally  well  settled,  that  chattels 
of  various  descriptions,  and  even  structures  of  a  more  permanent  naturey 
may  be  erected  or  placed  on  land,  under  such  circumstances  as  not  to 
acquire  the  character  of  fixtures,  and  to  retain  all  the  attributes  of  personal 
property.  Thus  it  has  been  repeatedly  held,  that  sheds,  bams,  milk,  and 
other  buildings  of  the  same  character,  do  not  necessarily  become  part  of 
the  land  by  being  placed  upon  its  surface,  or  upon  solid  foundations  built 
into  the  soil,  where  the  circumstances  are  such  as  to  show  that  the  person 
by  whom  they  were  erected,  meant  them  to  retain  the  character  of  personal 
property;  Naylor  v.  Collinge,  1  Taunton,  19;  Bex  v.  Otley,  1  B.  &  Ad. 
161;  Wansbrongh  v.  Maton,  4  A.  &  £.  884;  Wiltshire  v.  Cottrill,  1 
Ellis  &  Blackburn,  674.  And  some  of  the  cases  in  this  country  carry 
the  doctrine  still  further,  by  deciding  that  the  actual  incorporation 
of  a  chattel  belonging  to  one  man,  with  the  land  or  building  of  ano- 
ther for  a  temporary  purpose,  and  under  an  agreement  express  or  im- 
plied, that  the  right  of  property  shall  remain  as  before,  will  not  prevent 
its  removal,  when  the  purpose  is  satisfied,  and  in  accordance  with  the 
agreement.  Goddard  v.  Gould,  14  Barbour,  662 ;  Stillman  v.  Hamer, 
7  Howard's  Miss.  422 ;  Terry  v.  Bobbins,  5  Smedes  &  Marshall,  291 ; 
Shell  V.  Haywood,  4  Harris,  523;  Wood  v.  Hewitt,  8  Q.  B.  913. 
And  it  is  well  settled  under  the  American  decisions,  that  this  excep- 
tion extends  to  houses  and  other  structures  of  a  permanent  characterj 
and  that  they  may  retain  the  character  of  personal  property,  and  be  the 
subject  of  a  distinct  and  independent  ownership  as  chattels,  apart  from 
any  title  to  the  soil  on  which  they  are  erected ;  Corliss  v.  Hoy t,  19  Conn. 
154 ;  Prince  v.  Case,  10  id.  579 ;  Smith  v.  Benson,  1  Hill,  176 ;  Doty 
V.  Gorham,  6  Pick.  487 ;  White's  Appeal,  10  Barr,  252 ;  2  American 
LeadiDg  Cases,  747,  3d  ed. 

The  existence  of  a  right  of  property  in  a  building,  apart  from  a  title  to 
the  soil  on  which  it  stands,  necessarily  involves  the  conclusion,  that  the 
person  in  whom  it  is  vested,  may  remove  the  building,  if  he  be  obliged  to 
surrender  the  possession  of  the  land.  It  has  consequently  been  decided, 
that  a  house  or  shop  erected  on  the  land  of  another,  under  a  license  which 
is  subsequently  withdrawn,  may  be  removed  by  the  person  who  erected 
it;  Doty  v.  Gorham,  5  Pick.  487;  Stillman  v.  Hamer,  Wells  v.  Bannis- 
ter, 4  Mass.  594 ;  or  its  value  recovered  in  trover,  if  the  owner  of  the  soil 
forbid  or  prevent  its  removal ;  Russell  v.  Richards,  1  Fairfield,  429 ;  2 
id.  371;  Osgood  v.  Howard,  6  Greenleaf,  452.  And  in  Russell  v.  Rich- 
ards, and  Goddard  v.  Barbour,  as  well  as  in  some  other  instances,  this 
view  of  tho  law  has  been  pushed  to  the  extent  of  holding,  that  a  recovery 
may  be  had  under  these  circumstances  against  third  persons,  who  have 
purchased  the  land  in  good  faith^  and  without  actual  or  constructive  notice 
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that  the  vendor  was  without  tide  to  the  baildings  upon  it.  Sach  a  conne 
of  decision  may  obyiooslj  do  great  injoBtice,  in  a  country  where  buyers 
rely  on  the  record,  as  a  sure  and  certain  exponent  of  the  title  to  the  land 
which  they  purchase,  and  should  be  restricted  within  such  limits,  as  will 
enable  the  courts  to  do  justice  to  the  parties  to  special  agreements,  re- 
lating to  the  ownership  bf  fiztnres  or  other  additions  to  the  soil,  with- 
out injury  to  others  who  have  parted  with  value,  in  reliance  on  the  old 
maxim,  cnjns  solum,  ejus  usque  ad  coelum,  and  under  the  belief  that  the 
acquisition  of  the  fireehold,  will  confer  the  right  to  all  its  usual  and  appa- 
rent incidents ;  Bratton  v.  Olawson,  2  Strobhart,  478. 

The  distinction  between  those  cases,  in  which  the  removal  of  fixtures 
has  been  permitted,  and  those  in  which  chattels  have  been  held  to  retain 
their  original  attributes  notwithstanding  their  annexation  to  the  soil,  is 
essential,  and  frequently  leads  to  the  greatest  diversity  of  result  or  deci- 
sion. Thus  the  right  to  remove  chattels  which  have  actually  acquired  the 
character  of  fixtures,  will  fail  altogether,  unless  exercised  during  the  con- 
tinuance of  the  term;  Buffey  v.  Henderson,  8  English  L.  &  E.  805;  while 
bams,  mills,  or  other  structures  of  the  same  nature,  may  be  removed  at  any 
time,  when  the  circumstances  attendant  on  their  erection,  have  been  such 
as  to  prevent  their  becoming  part  of  the  freehold,  and  render  them  per- 
sonalty; Wansbrongh  v.  Maton,  4  A.  &  E.  884.  In  like  manner,  trover 
may  be  brought  for  a  chattel,  or  even  a  mill  or  house,  which  has  been 
placed  on  the  soil  without  becoming  part  of  it,  Bussell  v.  Bichards ;  while 
the  only  remedy  for  an  interference  with  the  right  of  a  tenant  to  remove 
a  fixture,  would  seem  to  consist  in  a  special  action  on  the  case.  Fixtures 
pass  in  general  to  the  heir,  and  not  to  the  executor,  while  chattels  must 
necessarily  become  the  property  of  the  executor,  even  when  essential  to 
the  beneficial  enjoyment  of  the  inheritance  by  the  heir.  The  wisdom  of 
treating  any  permanent  structure  as  essentially  personalty,  because  it  is 
not  built  into  the  soil,  or  because  it  has  been  erected  under  circumstances 
which  show  that  it  was  meant  to  retain  that  character,  may  well  be 
doubted;  and  the  better  as  well  as  older  rule  seems  to  be,  that  everything 
which  the  eye  of  a  stranger  or  purchaser  would  regard  as  part  of  the 
freehold,  shall  be  in  substance  what  it  is  in  appearance,  and  however 
subject  to  equities  between  the  original  parties,  and  those  claiming  under 
them,  shall  yet  pass  with  the  land  to  every  one,  to  whom  it  is  subsequently 
transferred  in  good  faith,  and  for  value. 

It  was  held  in  Baymond  v.  White,  7  Cowen,  821,  that  a  vendee  who 
has  entered  into  possession  of  land,  under  articles  of  agreement  which  are 
not  consummated  by  a  conveyance,  comes  within  the  reason  of  the  pro- 
tection accorded  to  a  tenant,  and  is  entitled  to  remove  the  fixtures  which 
he  has  erected  while  in  possession,  before  surrendering  the  land  to  the 
vendor.  It  will  be  seen,  on  referring  to  the  first  volume  of  this  work, 
(Moss  V.  Ghdlimore,  note),  that  there  are  many  dicta,  and  some  decisions, 
which  treat  a  mortgagee  in  possession  as  tenant  at  will  to  the  mortgagor. 
And  in  Winslow  v.  The  Merchants'  Ins.  Co.,  4  Metcalf,  806,  an  attempt 
was  made,  to  sustain  the  right  of  a  mortgagor  to  remove  fixtures,  erected 
subsequently  to  the  mortgage,  on  the  ground  that  he  was  substantially  in 
the  position  of  a  tenant.  But  it  was  held  by  the  court,  that  if  the  sup- 
posed analogy  between  the  position  of  a  piortgagor  and  that  of  a  tenant. 
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codBfted  for  any  purpose;  it  did  not  for  that  to  which  it  was  sought  to 
apply  it,  beoaoae  a  tenant  must  necessarily  lose  the  benefit  of  the  addi- 
tions which  he  has  made,  unless  permitted  to  remoye  them  at  the  end  of 
the  termi  while  they  mnst  necessarily  revert  to  the  mortgagor,  if  he  pays 
the  debt,  and  will  form  a  fand  for  its  payment,  if  he  does  not.  And  it 
was  consequently  decided,  that  a  prior  mortgagee  of  a  building,  was  enti- 
tled to  the  machinery  which  had  been  put  up  subsequently  to  tiie  execu* 
tion  of  Uie  mortgage,  as  against  a  subsequent  mortgagor  of  the  machineiy 
itself.  This  case  was  followed  in  Butler  v.  Page,  7  Metcalf,  40,  and  the 
right  of  the  mortgagee  to  fixtures  erected  after  the  mortgage,  sustained  ss 
against  the  executor  of  the  mortgagor.  A  similar  decision  was  made  in 
Corliss  V.  McLagin^  29  Maine^  115. 

H. 
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[reported  9  EAST,  215.] 

A.  B.  and  C,  partners  and  distillers,  occnpied  certain  premises  leased  to  A.  sod 
another,  and  used  in  common  in  the  trade  the  stills,  Tats,  and  utensils  necessary 
for  carrying  it  on,  the  property  of  which  stills,  kc,  afterwards  appeared  to  be  in 
A.  On  the  dissolution  of  the  partnership,  which  was  a  losing  concern,  it  was 
agreed  that  G.  and  one  J.  should  carry  on  the  business  on  the  premises ,-  and  by 
deed  between  the  two  last  and  A.  it  was  corenanted  and  agreed,  that  A.  should 
withdraw  from  the  premises,  and  permit  G.  and  J.  to  use,  occupy,  and  enjoy  the 
distil-house  and  premises,  paying  the  reserved  rent,  &c.,  and  the  several  stUlSi 
vats,  and  utensils  of  trade  specified  and  numbered  in  a  schedule  annexed,  in  con- 
sideration of  an  annuity  to  be  paid  by  G.  and  J.  to  A.  and  his  wife  and  the  snr- 
Tivor;  with  liberty  for  G.  and  J.  on  the  decease  of  A.  and  his  wife  to  purchase 
the  disiil-house  and  premises  for  the  remainder  of  A.'s  term,  and  the  stills,  yats, 
&c.,  mentioned  in  the  schedule ;  and  G.  and  J.  covenanted  to  keep  the  stills,  vats, 
and  utensils  in  repair,  and  deliver  them  up  at  the  time,  if  not  purchased :  and 
there  was  a  proviso  for  re-entry  if  the  annuity  were  two  months  in  arrear.  Under 
this,  G.  and  J.  took  possession  of  the  premises,  with  the  stills,  vats,  and  utensllSi 
and  carried  on  the  business  as  before ;  and  made  payments  of  the  annuity,  which 
afterwards  fell  in  arrear  more  than  two  months :  but  A.'s  widow  and  executrix 
who  survived  him  did  not  enter,  but  brought  an  action  for  the  arrears,  which 
was  stopped  by  the  bankruptcy  of  G.  and  J.  who  continued  in  possession  of  the 
stills,  vats,  and  utensils,  on  the  premises. 

On  a  question,  Whether  such  stills,  vats,  and  utensils,  so  continuing  in  possession 
of  0.  and  J.  the  new  partners,  and  used  by  them  in  their  trade  in  the  same  man- 

r  *-123  1     ^^  ^  ^^^^  ^^^  ^^^^  ^^  ^^^  former  ^partners,  of  whom  A.  the  owner 
^  -I     was  one,  passed  under  the  stat.  21  Jac.  1,  c.  19,  s.  10  &  11,  to  the 

assignees  of  G.  and  J.  as  being  in  the  possestiorij  order j  and  diapontwn  of  the  bank- 
rupts at  the  time  of  their  bankruptcy  as  reputed  oumers  9  and  nothing  appearing 
to  the  world  to  rebnt  the  presumption  of  true  ownership  in  the  bankrupts  arising 
out  of  their  possession  and  reputed  ownership  (of  which  reputed  ownership  the 
jury  are  to  judge  from  the  circumstances) ;  ffeldj 

1.  That  the  stills  which  were  fixed  to  the  freehold  did  not  pass  to  the  assignees 
under  the  words  ^ood$  and  chatteli  in  the  statute. 

2.  That  the  vats,  &c.,  which  were  not  so  fixed,  did  pass  to  the  assignees,  as  beinff 
left  by  the  true  owner  in  the  possession,  order,  and  disposition  (as  it  appeared 
to  the  eye  of  the  world)  of  the  bankrupts,  as  reputed  owners. 
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3.  That  the  case  would  have  admitted  of  a  different  consideration  if  there  had  been 
a  usage  in  the  trade  for  the  utensils  of  it  to  be  let  out  to  the  traders  ,*  as  that 
might  hare  rebutted  the  presumption  of  ownership  arising  from  the  possession 
and  i^parent  order  and  disposition  of  them. 

This  waa  an  aotion  to  reoover  in  damages  the  yalne  of  the  inteieat 
which  the  plaintiff  claimed  in  certain  stillfl^  vats,  and  ntenailsy  which  the 
first  count  of  the  declaration  stated  that  she  was  entitled  tO;  subject  to  th& 
use  thereof  by  the  defendants  daring  her  life ;  and  that,  being  so  entitled^ 
and  the  defendants  well  knowing  the  same,  they  wrongfully  and  injuri- 
onsly  broke  and  destroyed  part^  and  sold  and  disposed  of  the  rest.  The 
second  count  was  in  trover  for  the  same  goods :  to  which  the  defendant 
pleaded  not  guilty;  and  upon  the  trial  before  Lord  Ellenborough,  0.  J., 
at  the  Middlesex  sittings  after  the  last  termi  a  verdict  was  found  for  the 
plaintiff  for  1000^.  subject  to  the  following  case. 

The  plaintiff  is  the  widow  and  executrix  of  her  deceased  husband  John 
Horn,  who  before  and  at  the  time  of  making  the  indenture  of  the  20th  of 
March,  1801,  after  mentioned,  was  a  distiller  in  Southwark.  The  defen- 
dants  are  the  assignees  of  Wm.  Horn  and  B.  Jackson,  who  succeeded  John 
Horn  in  the  business  of  a  distiller,  and  carried  on  the  same  until  they 
became  bankrupts,  as  after  mentioned.  At  the  time  of  making  the  said 
indenture  John  Horn  held  the  principal  part  of  the  messuages,  buildings,  and 
lands  whereon  he  had  carried  on  business  of  a  distiller  in  *part-  r^-iAj^-i 
nerahip  with  Bobert  Horn  and  William  Horn,  and  whereon  there  ^  •* 
had  been  erected  a  rectifying  disiil-house,  under  a  lease  granted  to  him, 
and  B.  Jackson  (since  dead)  for  a  term  which  expired  on  the  80th  of  Dec*. 
1804 :  and  he  held  other  parts  of  the  premises  under  another  lease  granted 
to  him  and  the  said  Bichard  Jackson,  since  deceased,  for  a  term  which 
expired  on  the  24th  of  June,  1805 }  and  he  and  the  said  Bichard  Jackson 
now  deceased,  had  before  held  other  parts  of  the  premises  under  a  lease 
for  a  term  which  expired  on  the  25di  of  Dec.  1799.  The  abovo-men- 
tioned  partnership,  which  was  a  losing  concern,  expired  before  the  making 
of  the  indenture  hereinafter  mentioned;  and  William  Horn,  at  the  time 
of  making  that  indenture,  and  at  the  death  of  John  Horn,  was,  and  now 
is,  indebted  to  the  estate  of  John  Horn  in  bOOL  in  respect  of  their  part^ 
nership.  By  indenture  dated  the  20th  of  March,  1801,  between  John 
Horn  of  the  one  part,  and  Wm.  Horn  and  Bd.  Jackson  (the  bankrupts)  of 
the  other ;  after  reciting  the  said  several  leases,  and  that  at  the  time  of  making 
the  last  lease,  the  said  Bd.  Jackson  (deceased)  was  in  partnership  with 
John  Horn  j  and  that  John  Horn  had  ktely  entered  into  partnership  with 
Wm.  and  Bobert  Horn  for  a  term  then  expired ;  and  that  since  die  ex- 
piration of  the  last-mentioned  lease  the  premises  therein  comprised  had 
been  used  and  occupied  by  John,  Bobert  and  Wm.  Horn,  as  yearly 
tenants ;  and  that  the  partnership  between  John,  Bobert,  and  Wm.  Horn 
had  before  the  execution  of  that  deed  been  dissolved  by  mutual  consent; 
and  that  it  had  been  agreed  between  John  Horn  of  the  one  part,  and  Wm. 
Horn  and  Bd.  Jackson  of  the  other  part,  that  John  Horn  should  with- 
draw firom  the  business  as  from  the  lat  of  March  then  instant^  in  favour 
of  Wm.  Horn  and  Bd.  Jackson,  and  permit  them  to  use,  occupy,  and 
enjoy  the  said  distil-house  and  other  the  premises  mentioned  in  the  inden- 
tures of  leasCi  and  the  uveral  vaUj  atUUf  and  utensils  of  trade  therein  or 
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thereon^  and  which  yats,  giills,  and  uteDsils  were  specified  in  the  first 
schedule  written  under  that  indenture,  in  consideration  of  an  annuity  of 
600/.  to  be  paid  to  John  Horn,  his  executors,  &o.,  during  the  life  of 
himself  and  Elizabeth  his  wife  (the  now  plaintiff)  and  the  life  of  the  sar- 
viyor,  subject  to  terms  and  conditions  hereinafter  expressed :  and  reciting 

rt12^1  ^^^^^'^  ^'^^  ^^  ^^  h^^vk  agreed  that  the  debts  due  *to  John, 
I-  -I  Robert,  and  Wm.  Horn,  as  late  copartners,  and  also  all  the 
horses,  carts,  drajs,  and  casks,  of  the  late  copartnership  [except  the  vaU^ 
9tiUif  and  utensils  mentioned  in  the  said  first  schedule,)  should  be  valued 
and  purchased  by  Wm.  Horn  and  Rd.  Jackson ;  and  that  a  valuation  had 
been  made  accordingly ;  by  which  it  appeared  that  such  debts,  and  the 
value  of  such  horses,  &c.,  amounted  to  1815Z.,  for  payment  of  which  a 
bond  had  been  given  by  William  Horn  and  Richard  Jackson,  to  John 
Horn  :  and  that  William  Horn  and  Richard  Jackson,  by  another  bond, 
had  been  bound  to  John  Horn  in  5000/.,  conditioned  for  payment  of  the 
annuity  of  600/.  per  annum  to  John  Horn  for  the  lives  of  himself  and  his 
wife  (the  plaintiff,)  and  the  survivor :  he,  John  Horn,  in  pursuance  of  the 
agreement,  and  in  consideration  of  the  two  bonds  and  the  covenants  and 
agreements  after  contained  on  behalf  of  Wm.  Horn  and  Rd*  Jackson,  for 
himself,  his  heirs,  executors,  &c.,  covenanted  and  agreed  with  Wm.  Horn 
and  Rd.  Jackson,  their  executors,  administrators,  and  assigus,  that  they 
v>eU  and  trufy  paying  the  rent  reserved  by  the  several  recited  leases,  and 
performing  all  and  singvlar  the  covenants  and  agreements  therein  con" 
tained  on  the  lessees'  and  assignees'  parts,  and  also  dtdy  and  regularly 
paying  the  said  annuity  so  secured  as  aforesaid,  should  and  lawfully 
might  peaceably  and  quietly  have,  hold,  uscy  occupy,  possess  and  enjoy  die 
said  messuage,  tenement,  distil-house,  and  premises  thereby  demised  and 
mentioned  in  a  certain  deed  poll  indorsed  on  the  said  first  lease,  and  also 
the  said  stills,  vats,  and  things,  specified  in  the  first  schedule,  during  the 
lives  of  John  Horn  and  Elizabeth  Horn,  or  the  survivor,  without  any  let^ 
suit,  &c.,  of  John  Horn,  his  executors,  &c.,  or  any  person  lawfully  claim- 
ing from  him,  &c.  Wm.  Horn  and  Rd.  Jackson,  by  the  indenture  of 
agreement,  covenanted  to  pay  the  rent  reserved  by  the  leases,  and  to  per- 
form the  covenants.  There  was  also  a  proviso  in  that  indenture,  that  in 
ease  the  annuity  should  he  in  arrear  for  two  calender  months,  John 
Horn,  his  executors,  dee,,  might  re-^nter  t?ie  distil-house  and  premises,  and 
the  sams  voith  aU  and  every  the  stills,  vats,  and  things  mentioned  in  the 
said  schedule  have  again,  repossess,  and  enjoy  as  in  his  former  estate,  bo. 
There  was  also  a  covenant,  that  upon  the  decease  of  the  survivor  of  John 
and  Elizabeth  Horn,  Wm.  Horn  and  Rd.  Jackson  should  be  at  liberty  to 
purchase  the  distil-house  and  premises  for  the  remainder  of  the  term  in 
*the  leases,  and  the  stills,  vats,  and  things  mentioned  in  the  said 
schedule.  And  another  covenant  that  Wm.  Horn  and  Rd.  Jack- 
son should  keep  the  said  stills,  vats,  and  utensils  in  repair }  and  in  case 
they  should  not  purchase  the  same,  that  they  should  at  the  end  of  the 
agreement  delivered  them  up  to  John  Horn,  his  executor,  &c.,  in  good 
condition,  reasonable  nse  and  wear  excepted.  [Then  followed  the  schedule 
referred  to  of  the  different  stills  and  vats,  numbered  in  order,  and  de- 
scribing the  quantity  in  gallons  which  each  would  contain.  The  case 
further  stated;  thai  Wm.  Horn  and  Rd.  Jackson  took  possession  of  the 
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premises  immediately  on  the  ezeoation  of  the  indenture  of  agreement,  and 
carried  on  the  trade  of  distillers,  and  from  time  to  time  paid  the  interest  on 
the  bond  and  the  annuity  to  John  Horn,  who  died  about  four  years  ago,  and 
who  by  his  will  gaye  all  his  property  to  his  wife,  the  plaintiff,,  and  appointed 
her  sole  executrix.  8ince(a)  the  death  of  John  Horn  neither  the  annuity 
nor  the  interest  of  the  bond  for  1815/.  have  been  regularly  paid;  but  the 
plaintiff,  as  she  from  time  to  time  was  in  want  of  money,  and  notwithstand- 
ing the  annuity  ^and  interest  might  not  then  be  due,  applied  to  Wm.  Horn 
and  Bd.  Jackson,  who  paid  her  different  sums  on  account  of  such  annuity 
and  interest;  and  also  by  her  order  occasionally  paid  sums  to  various 
persons  for  her  use,  and  supplied  her  with  liquors  and  spirits  as  she  from 
time  to  time  ordered  any;  so  that  there  was  a  running  account  between 
them  and  the  plaintiff.  The  following  memorandum  was  signed  by  John 
Horn,  and  indorsed  on  the  part  of  the  deed  in  possession  of  Wm.  Horn 
and  Rd.  Jackson,  rii.  <<I  the  within-named  John  Horn  do  hereby  under- 
take and  agree  to  accept  and  take  500Z.  by  equal  quarterly  payments  instead 
of  600/.  for  the  first  year's  annuity  within  referred  to."  To  this  memoran- 
dum there  was  no  date,  nor  did  it  appear  when  it  was  made.  The  following 
indorsement  or  receipt  was  also  written  on  the  said  deed,  and  signed  by  the 
plaintiff  as  executor  of  John  Horn,  yiz.  <<  March  Ist,  1802.  ReceiYed  of 
the  within-named  Wm.  Horn  and  Bd.  Jackson,  500/.,  being  one  year's 
annuity  due  from  them  this  day  for  the  purposes  specified  herein.''  There 
was  also  the  following  indorsement  on  the  same  deed  signed  by  Elizabeth 
Horn.  ''  March  1st,  1803.  Beceived  of  the  within-named  Wm.  Horn 
and  Bd.  Jackson  500/.,  being  one  year's  annuity  due  from  them  r«-io7-i 
^his  day  for  the  purposes  specified  herein."  The  first  memoran-  I-  -^ 
dum  appeared  to  be  in  the  hand-writing  of  the  solicitor  who  drew  the 
deed :  the  two  last  receipts  were  in  the  hand-writing  of  Bd.  Jackson.  For 
many  months  previous  to  the  bankruptcy  of  Wm.  Horn  and  Bd.  Jackson 
the  plaintiff  found  great  difficulty  in  obtaining  money  from  them;  and  she 
permitted  the  annuity  and  interest  to  run  in  arrear;  and  natwithgtanding 
the  tame  were  more  than  ttoo  months  in  arreaTf  the  plaintiff  did  not  make 
any  claim  to  re-^nter  the  premises,  as  by  the  deed  she  had  the  power  to 
do :  but  in  May,  1805,  brought  an  action  in  this  court  against  Wm.  Horn 
and  Bd.  Jackson  to  recover  the  arrears  of  the  annuity,  as  also  to  obtain 
payment  of  the  bond  for  1815/.  and  interest;  to  which  action  they  pleaded 
eight  several  pleas,  upon  seven  of  which  issue  was  joined :  and  to  the 
eighth  plea  Elizabeth  Horn  demurred :  which  demurrer  was  argued,  and 
judgment  given  for  Elizabeth  Horn,  and  notice  of  trial  of  the  said  issues 
had  been  given  at  the  time  of  the  bankruptcy;  but  in  consequence  thereof 
that  cause  was  not  further  proceeded  in ;  and  there  was  due  for  the  arrears 
of  the  annuity  and  interest  on  the  bond  for  1815/.  at  the  time  4£  the 
bankruptcy,  about  600/.(&)  In  April,  1805,  the  plaintiffs  after  her  hus- 
band's death,  renewed  the  leases  of  the  several  premises.  Wm.  Horn  and 
Bd.  Jackson  occupied  the  premises,  with  the  stills,  vats,  and  utensils 
thereon,  and  carried  on  the  trade  of  distillers  from  the  time  of  executing 
the  indenture  of  the  20th  of  March;  1801,  to  their  bankruptcy.   A  com- 

(a)  What  follows  down  to  letter  b  was  added  by  consent  to  the  case  after  the 
first  argument. 
(h)  See  note  {a)  p.  126. 
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mission  of  bankraptoy  issued  against  Wm.  Horn  and  Rd.  Jaokson  on  the 
26th  of  July,  1806^  and  they  were  dnly  adjudged  bankrupts  on  the  28th; 
and  the  messenger  under  the  commission  immediately  took  possession  of 
the  demised  premises,  and  aJso  of  the  rats,  stills^  and  utensils  then  being 
tiiereon.  The  defendants  were  afterwards  chosen  assignees^  and  an  assign- 
ment of  all  the  estate  and  effects  of  Wm.  Horn  and  Bd.  Jackson  was 
duly  made  to  them :  upon  which  notice  was  given  by  the  plaintiff  to  the 
defendants  that  the  several  vats,  stills,  and  utensils  were  the  property  <tf 
the  plaintiff,  subject  to  the  supposed  interest  of  the  banWupts  therein. 
The  things  mentioned  in  the  deed,  and  comprised  in  the  first  schedule^ 
consist  of  stills  and  yats.    The(c)  stills,  five  in  number,  were  set  in  brick- 

r*l281  ^^'^'  ^^^  ^^  ^^  ^^^  ground.  Three  yats  or  ^worm^tubs  were 
'-  -J  supported  by  and  rested  on  brick-work  and  timber,  but  were  not 
fixed  in  the  ground.  Sixteen  other  yats  stood  on  horses  or  frames  made  of 
wood,  which  were  not  let  into  the  ground,  but  stood  upon  the  floor.((/)  The 
yats  were  of  wood,  bound  round  ^with  iron  ;  the  stills  were  of  copper,  and 
connected  with  some  of  the  yats :  others  of  the  yats  were  abo  connected 
and  communicated  with  each  other  by  conductors  or  pipes.  Three  stills 
and  yats  were  in  the  rectifying  distil-house.  There  were  also  a  greafc 
number  of  other  vats  under  the  rectifying  distil-house;  some  of  which 
were  standing  on  brick  and  timber,  and  others  on  horses  or  frames  as 
aboye :  and  which  were  connected  with  the  yats  and  stills  in  the  rectify-, 
ing  distil-house*  Others  of  the  yats  stood  on  horses  or  frames,  as  aboye 
described.  All  the  yats  in  the  rectifying  distil-house  stood  on  their  ends ; 
as  did  nine  of  those  under  the  distil-house :  the  other  yats  under  the 
^stil-house  lay  on  their  sides  or  bilge.  The  defendants  contending,  that 
the  yats,  stills,  and  utensils,  in  the  said  first  schedule  contained,  belonged 
to  the  bankrupts  at  the  time  of  their  bankruptcy,  haye  sold  them  as  ^urt 
of  the  estate  and  eifects  of  the  bankrupts.  The  plaintiff,  contending  thait 
the  same  belong  to  her  as  executrix  of  her  late  husband,  by  virtue  of  his 
will  (subject  to  the  use  thereof  by  the  assignees  in  right  of  the  bankrupts 
dorii^;  her  life),  has  brought  this  action  to  recover  in  damages  the  value 
of  her  interest  ther^n.  The  question  was.  Whether  the  plaintiff  were 
entitled  to  recover?  it  being  agreed  that  if  the  plaintiff  were  so  entitled, 
the  amount  of  the  damages  should  be  settled  out  of  court. 

This  case  was  argued  in  Michaelmas  term  last  by  Burrough  for  the 
plaintiff,  and  Dam^r  contra;  and  again  in  this  term  by  WiUiatM,  Seijt.| 
for  the  plaintiff,  and  The  AUoTTiey-Ckneral  for  the  defendants.  The 
additions  to  the  case  which  have  been  noticed  were  made  between  the  first 
and  second  argument. 

For  the  plaintiff  (after  stating  that  the  question  turned  on  the  stat.  21 
Jac.  1^  c.  19,  a.  10  &  11),  the  attention  of  the  court  was  called  to  the  pre- 
amble to  the  11th  sect,  set  forth  in  the  conclusion  of  the  10th ;  though  it 
was  admitted  that  the  modem  cases  had  put  a  construction  upon  the  enacting 
clause  beyond  the  particular  mischief  recited.  The  statute  reciting  <<  that 
r*l2d1  ^^  ^^^^  ^^^  ^^^  ^^^  many  persons  *before  they  become  bankrupts 
■-        -^  do  convey  t&etV  goods  to  oOyer  men  upon  good  consideration,  yet 

(e)  What  follows  down  to  letter  {d)  was  added  by  consent  to  the  case  after  the 
first  argument. 
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still  do  keep  the  lame;  and  are  reputed  As  owners  thereof^  and  dispose 
the  same  as  their  ovm;"  for  remedy  enaote,  that  <<  if  anj  person  shall  be* 
eome  bankmpty  and  at  snoh  times  as  they  shall  so  become  bankrupts,  shall, 
by  the  consent  and  permission  of  the  true  owner  and  proprietary,  have 
in  their  possesstouy  order  and  dispositumy  any  goods  or  chattels  whereof 
they  shall  be  reputed  ovmersy  and  take  upon  them  the  sak,  alteration^  or  dis* 
position  eu  owners  ;''  in  eyery  such  case  the  commissioners  shall  have  power 
to  sell  and  dispose  the  same  for  the  benefit  of  the  creditors,  &o.  Oiving 
effect  to  the  words  of  the  preamble,  the  true  object  was  to  deprive  particu- 
lar creditors  of  their  specific  lien  on  goods,  which  having  been  the  property 
of  the  bankrupt,  had  been  secretly  conveyed  by  him  to  such  creditors, 
who  suffered  him  still  to  continue  in  possession  and  appear  to  the  world 
as  the  owner.  That  provision  was  made  in  the  case  of  bankrupts  in  order 
to  avoid  the  doubt  which  had  arisen  upon  the  stat  13  EILb.  c.  5,(c)  against 
fraudulent  conveyances  to  defeat  and  delay  creditors  in  general  (and  which 
doubt  still  exists  on  the  statute  of  Elizabeth),  whether  it  were  not  confined, 
as  at  common  law  it  certainly  was,  to  avoid  the  conveyance  as  against 
those  only  who  were  creditors  of  the  party  at  the  time.  Wherefore  the 
statute  of  James  extended  the  provision  to  all  the  creditors  as  well  those 
who  became  such  afterwards,  as  those  who  were  such  at  the  time  of  the 
conveyance.  But  still  construing  the  two  statutes  together,  as  made  m 
pari  maierid,  many  great  lawyers  have  considered  that  the  preamble  in 
the  10th  sect  of  the  statute  21  Jao.  1,  o.  19,  controlled  the  enactment  in 
the  11th  sect.,  and  confined  the  operation  of  statute  to  cases  where  the 
property  conveyed  to  a  particular  creditor  was  before  that  time  the  pro- 
perty of  the  bankrupt  himself.  Of  this  opinion  was  Lord  0.  J.  Holt,  and 
the  Court  of  K.  B.  in  L'Apostre  v.  Le  Plaistrier,(c^  and  Lord  C.  B. 
Parker,  and  Lord  Hardwicke,  in  Ryall  v.  BoUe  :{e)  though  the  contrary 
has  since  been  held  in  Mace  v.  Cadell.(/)  Still,  nowever,  the  court  will 
not  go  further  than  the  latter  case ;  nor  say  that  the  statute  shall  attach 
in  every  instance  where  a  trader  is  in  possession  of  another  man's  goods 
at  the  time  of  his  bankruptcy,  if  he  were  not  held  out  to  the  world  as  the 
ostensible  owner  by  the  real  proprietor,  *a8  in  that  case  the  bank-  r«iqA-| 
rupt  had  been }  the  true  owner  having  there  held  out  the  bankrupt  t.  J 
as  her  husband,  ajnd  having  obtained  a  license  for  the  public  house  where 
they  lived  in  his  name.  But  taking  the  preamble  not  to  control  the 
operation  of  the  enacting  danse,  still,  in  order  to  bring  the  case  within 
that  clause,  the  bankrupts  must  not  only  have  such  goods  in  their  posses^ 
Stan  J  order f  and  dispositiony  at  the  time  by  the  consent  and  permission  of 
the  true  ownery  according  to  the  first  part  of  the  clause,  but  they  must 
also  have  taken  upon  them  the  sale,  alteration,  and  disposition  of  them, 
as  owners,  by  the  same  consent  and  permission;  for  these  words  run 
through  both  parts  of  the  sentence ;  and  it  must  appear  either  by  the 
terms  of  the  contract  between  the  bankrupts  and  the  true  owner,  or  by 
evidence  dehors  of  the  nature  of  the  property,  or  of  the  place  or  circum- 
stances of  the  possession,  and  that  the  oimer  trusted  the  bankrupts  with 

(e)  See  Twyne's  case,  ante.  Vol.  I.  p.  I,  et  notas. 

(d)  Mich.  1708,  cited  1  P.  Wme.  318. 

(e)  1  Atk.  175,  182,  and  1  Yes.  366,  371. 
(/)  Cowp.  232. 
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the  power  of  tdlingy  dUerxfig^  or  disponng  of  the  goods  as  ovmers;  or  tbat 
having  the  possession,  order,  and  disposition  of  the  goods  under  snch 
circamstances  as  might  indace  the  word  to  believe  that  they  had  snch  a 
power,  the  bankmpts  did  ctctucUly  sellf  alter,  or  dispose  of  them  cts  owners. 
In  Walker  and  others,  assignees  of  Bean  v.  Barnell,(^)  household  goods 
and  fumitore,  which  were  left  by  the  assignees  under  the  first  commission 
so  long  as  seven  years  in  the  bankrupt's  possession;  yet  having  been  so 
left  for  a  special  bona  fide  purpose,  in  order  to  assist  the  bankrupt  in 
settling  his  affairs,  and  getting  in  his  effects  for  the  creditors ;  and  the 
bankrupt  not  having  the  disposition  of  the  goods  so  as  to  sell  them ;  were 
decided  not  to  be  within  the  statute  of  James.  It  was  admitted  even  in 
Mace  V.  Cadell,  that  every  instance  of  a  possession  of  goods  of  another  by 
a  bankrupt  at  the  time  of  his  bankruptcy  was  not  within  the  statute ;  but 
it  was  said  that  the  cases  of  factors,  executors,  trustees,  &c.,  were  excepted 
cases :  but  the  words  of  the  llth  clause,  if  not  restrained  by  the  preamble, 
are  general,  and  would  include  those  which  are  called  excited  cases,  as 
well  as  any  others :  they  are  not,  therefore,  excepted  by  the  statute  itself, 
in  terms,  but  only  by  construction,  as  not  falling  within  the  reason  of  it : 
the  statute  only  attaching  on  the  possession  of  goods  by  the  bankrupt 
when  such  possession  is  fraudulent;  where  the  true  owner  has  trusted 
the  bankrupt  with  the  power  of  selling,  altering,  or  disposing  of  the 
p,(| Q-in  '''goods,  as  owner.  And  though,  perhaps,  the  bare  fact  of  the  pos- 
*-  -J  session  of  chattels  may  be  prima  facie  evidence  that  the  possessor 
is  the  true  owner,  and  haa  the  power  of  sale,  &c.,  as  owner,  yet  the  con- 
trary may  be  shown,  and  that  the  possession  of  the  bankrupt  was  bona 
fide,  and  consistent  with  the  right  of  the  true  owner.  A  factor  is  in- 
trusted with  the  highest  power  over  the  goods,  the  power  of  sale ;  but 
because  it  is  not  as  owner ,  but  as  facUyr,  which  is  consistent  with  his  pos- 
session, and  with  the  rights  of  the  true  owner,  the  case  is  not  within  the 
statute.  The  same  may  bo  said  of  trustees  and  executors.  So  here,  the 
bankrupts  had  <<  the  possession,  order,  and  disposition''  of  the  goods  under 
the  indenture,  as  lessees  and  not  as  owners;  and  they  had  not  the  sate  or 
alteration  of  them  at  all,  nor  the  disposition  of  them,  as  owners,  so  as  to 
affect  the  property  in  any  way,  but  only  the  bare  use  of  them.  In  some 
cases  the  circumstances  attending  the  possession  may  carry  an  appearance 
to  the  world  that  the  possessor  has  the  sale,  alteration,  or  disposition  of 
the  goods,  as  owner ;  as  where  goods  usually  sold  in  a  shop  or  warehouse 
are  exposed  to  view  there ;  and  from  thence  a  power  to  sell,  &c.,  by  the 
consent  of  the  owner  who  permits  this  to  be  done  may  be  fairly  implied : 
but  no  such  inference  can  arise  here,  where  some  of  the  vats,  &c.,  were 
actually  fixed  to  the  freehold,  and  others  apparently  so,  and  the  rest 
were  used  in  like  manner  as  those  which  were  fixed,  and  all  of  them  were 
numbered.  In  this  case  the  possession  was  at  least  equivocal,  so  as  to 
let  in  the  truth  of  the  ownership.  It  was  just  as  likely,  by  the  mere 
view  of  the  things  that  they  belonged  to  the  owner  of  the  premises,  as  to 
the  traders  who  were  in  possession.  They  all  formed  one  entire  apparatus 
for  distilling,  part  of  which  was  actually  fixed  to  the  freehold ;  and  there- 
fore the  bare  possession  and  use  of  them  carried  no  greater  evidence  of 

(^)  Dougl.  317. 
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title  than  the  possession  of  the  premises  themselyes.  And  on  this  ground 
Bailer^  J.,  in  Walker  y.  Bamell,(A)  held  that  the  furniture  of  the  house 
left  in  the  possession  of  the  bankrupt,  did  not  pass  under  the  statute. 
Wherever  the  contract  between  the  bankrupt  and  the  true  owner,  to  whom 
the  goods  originally  belonged,  has  been  bona  fide,  and  not  made  for  the 
purpose  of  giving  him  a  false  credit,  and  the  bankrupt's  possession  and 
mode  of  using  the  property  was  consistent  with  such  contract,  *the  p^..  oon 
case  has  never  been  held  to  be  within  the  statute.  In  Copeman  ^  J 
V.  Gallant,(t)  though  Lord  Oowper  considered  that  the  preamble  did  not 
restrain  the  enacting  words  of  the  clause ;  yet  he  held  the  case  not  to 
be  within  it  in  regard  that  the  assignment,  which  was  for  payment  of 
the  debts  of  the  assignor,  was  with  an  honest  intent.  In  Ryall  v.  Ilolle,(A;) 
the  property,  which  originally  belonged  to  the  hankruptf  was  by  him  mort- 
gaged and  conveyed  at  different  times  to  several  persons;  he  continuing 
all  the  time  in  possession.  That  was  a  fraud  directly  within  the  express 
words  of  the  law.  In  Mace  v.  Oadell(m)  there  was  direct  evidence  of 
£raud  on  the  part  of  the  true  owner;  she  herself  having  taken  out  a  license 
for  the  public  house,  where  the  goods  were,  in  the  name  of  the  bankrupt, 
to  whom  she  said  she  was  mairied ;  and  having  at  first  claimed  the  goods 
under  a  bill  of  sale  from  him.  Bryson  v.  Wylie(n)  was  decided  altogether 
upon  the  ground  of  trick  and  fraud.  There  was  an  open  sale  of  a  dyer's 
plant  to  the  bankrupt,  and  afterwards  a  private  resale  by  him ;  notwith- 
standing which  he  still  continued  to  keep  possession  upon  payment  of  a 
pretended  rent.  Gordon  v.  The  East  India  Oompany^o)  was  the  case  of 
goods  invested  by  the  true  owner  tn  the  name  of  an  officer  of  one  of  the 
Company's  ships,  as  hi$  privilege;  whose  property  they  appeared  to  the 
world  to  be ;  and  which  was  therefore  calculated  to  deceive  his  creditors. 
So  in  Liogham  v.  Biggs,(p)  a  creditor,  having  taken  in  execution  the  fur- 
niture  of  a  coffee-house  keeper,  permitted  him  to  remain  in  possession  of 
it  under  a  rent;  who  therefore  appeared  to  the  rest  of  the  world  to  con- 
tinue the  owner  of  it  in  the  same  manner  as  before ;  there  being  nothing 
done  to  notify  the  change  of  property,  which  was  clearly  fraudulent  even 
within  the  preamble  of  the  statute.  But  in  that  case  Lord  0.  J.  Etrb, 
speaking  of  Bryson  v.  Wylie,  said  that^  notwithstanding  that  decision,  he 
could  suppose  that  a  dyer  might  be  in  possession  of  a  plant  without  being 
the  reputed  owner.  And  he  also  supported  the  decision  in  Collins  v. 
Forbes,(g)  which  had  been  questioned.(r)  But  admitting  that  there  were 
some  circumstances  of  fraud  in  the  last-mentioned  case,  the  principle 
there  established,  which  has  not  been  questioned,  was,  that  where  the 
bankrupt  was  in  possession  of  the  goods  at  the  time  of  his  bank-  r«-i  oo-i 
mptcy,  with  the  consent  of  the  true  owner;  *bona  fide,  for  a  spe-  ■-        -^ 

[h)  Dongl.  320. 

i)  1  P.  WmB.  320,  1.  (k)  1  Atk.  166,  and  1  Yes.  349. 

fm)  Cowp.  232. 

n)  Hit.  24  Geo.  3,  B.  B.,  cited  in  note  (a)  1  Bos.  k  Pall.  83. 

[o]  7  Term  Rep.  228.  (p)  1  Bos.  k  Pall.  82. 

r^)  3  Term  Rep.  316. 

(r)  By  Lawrence,  J.,  in  Gordon  v.  The  East  India  Companj,  Y  Term  Rep.  237,  who 
now  again  intimated  great  doubts  of  that  case,  as  did  also  Lord  Ellenborough.  The 
former  referred  to  Mr.  Cnllen's  Observations  on  that  case,  which  he  said  were  yery 
sensible.    Call.  Principles  of  the  Bankrupt  Laws,  318. 
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oial  purpose;  beyond  wlucli  he  had  not  the  right  of  alteration  or  dispod- 
tion,  it  is  not  within  the  statute.  The  case  of  Darby  y.  Smith  (<)  was 
considered  as  an  absolute  sale  of  the  goods  by  the  trustees  of  the  wife  and 
children  to  the  husband,  whom  they  suffered  to  oontiuue  in  possession  tiU 
the  day  before  his  bankruptcy  without  his  paying  the  stipulated  instal- 
nente.  It  would  have  been  useless  to  haye  discussed  any  of  these  cases 
if  the  bare  act  of  possession  of  the  goods  of  another  by  a  bankrupt  at  the 
time  of  his  bankruptcy  were  sufficient  to  bring  a  case  within  the  statute. 
Now  here,  by  the  terms  of  the  deed,  the  bankrupts  had  no  power  over  the 
TatS;  stillS;  and  utensils  in  their  possession^  except  the  use  and  repair  of 
them  as  lessees :  they  had  not  the  general^  but  only  a  special  order  and 
dupontion  of  them  by  the  consent  of  the  true  owner :  and  they  had  no 
power  of  sale,  aUeratMn^  or  divpodtion  of  them  at  all  a«  ovmert.  But  if 
the  consent  or  permission  of  the  true  owner  mentioned  in  the  first  part  of 
the  11th  clause  be  not  carried  to  the  ^^tdUy  eUteration^  or  dt^ixmHon" 
mentioned  in  the  latter  part;  at  least  those  words  must  be  intended  of  aa 
actual  scdCf  alteration^  or  diipotUton  of  the  things  by  the  bankrupt,  in 
order  to  bind  the  true  owner;  for  the  words  of  the  act  are  **and  take 
upon  them  (the  bankrupts)  the  sale,  &c.,  aa  owners ;"  which  is  not  pre- 
tended to  have  been  done  by  the  bankrupts  in  this  case.  Oonsistently 
with  the  deed,  the  lessees  could  not  eyen  haye  remoyed  these  goods  from 
the  premises  demised  to  any  other  place,  without  an  implied  breach  of 
coyenant,  to  be  collected  froin  the  whole  deed;  for  they  were  all  sohedaled 
and  numbered,  and  let  as  an  entirety;  and  if  displaced,  it  could  not  be 
told  how  the  numbers  applied,  and  the  object  of  numbing  them  would 
be  defeated. 

It  was  also  objected  to  the  plaintiff's  title,  that  the  possession  of  the 
lessees  at  the  time  of  their  bankruptcy  was  not  consistent  with  the  deed; 
because  they  were  only  to  hold  so  long  as  they  performed  the  coyenanta 
and  paid  the  annuity  reseryed;  and  there  was  a  proyiso  for  re-entiy  in 
case  such  annuity  was  in  arrear  for  two  months :  and  no  re-entry  had  been 
made,  though  the  annuity  was  in  arrear  for  a  longer  time.  To  this  itwaa 
answered  that  the  words  of  the  indenture  whereby  John  Horn  coyenanted 
r*1W\  ^^^^  ^^  lessees  <<  performing  all  and  singular  the  coyenants  and 
L  J  ^agreements  therein  contained,  &c.,  and  also  duly  and  regularly 
paying  the  annuity^  &c.,  the  premises,  and  also  the  stills,  yats,''  &o.,  were 
not  words  of  condition,  on  the  breach  of  which  the  lessees  were  no  longer 
to  hold  oyer,  but  in  law  were  only  words  of  coyenant  on  the  part  of  the 
lessees,  for  the  breach  of  which  a  remedy  lay  upon  the  coyenant;  as  was 
determined  in  Hays  y.  Bicker8taffe.(l!J  Then,  though  there  was  an  express 
power  of  re-entry  in  case  of  such  arrear,  yet  it  could  not  haye  been  exe- 
cuted under  the  circumstances;  for  there  was  a  running  account  between 
the  parties ;  for  the  plaintiff  haying  receiyed  money  on  account  of  the 
annuity  from  time  to  time,  and  the  bankrupts  haying  also  paid  bills  for 
her;  and  this  account  was  not  liquidated.  But  to  warrant  a  re-entry  there 
must  be  a  demand  of  the  precise  sum  due,  which  could  not  be  told  by  the 
plaintiff  at  the  time.  Besides,  as  in  case  of  rent  reseryed  quarterly,  when 
two  quarters  haye  elapsed,  the  lessor  cannot  re-enter  for  the  first  quarter 

(«)  8  Term.  Rep.  82.  (<)  2  Mod  84, 5. 
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\mt  only  for  the  last;  haTing  slipped  lus  opportaiiitj  for  (he  other^  after 
another  quarter  has  become  due :  so  here  the  plaintiff  oonld  only  have 
reentered  for  the  last  payment  in  arrear.  Bat  supposing  in  strictness 
that  the  plaintiff  might  have  re-entered,  yet  as  it  would  not  have  been 
prudent  to  do  so,  she  will  stand  ezeased  for  waiving  the  exercise  of  an 
odious  right  of  forfeiture,  against  which  a  court  of  equity  would  of  course 
have  relieved  the  lessees,  on  payment  of  the  arrears :  and  this,  even  since 
the  Stat.  4  Geo.  2,  c.  28,  s.  2,  if  the  application  for  relief  were  made 
within  six  months.(tt) 

For  the  defendants,  it  was  contended  that  the  possession  of  the  bank- 
rupts was  not  consistent  with  the  deed;  for  by  that,  in  the  event  which 
happened  of  the  annuity  falling  into  arrear,  the  plaintiff  was  entitled  to 
enter  and  take  possession  of  the  goods  in  question ;  instead  of  which  she 
left  them  in  the  possession  of  the  traders,  and  brought  an  action  for  the 
arrears,  which  was  defeated  by  their  bankruptey.  As  to  the  difficulty  of 
making  a  demand  for  the  precise  sum  before  re-entry,  the  strictness  of  law 
in  that  respect  only  applies  to  oases  of  re-entry  for  non*payment  of  rent 
where  the  demand  must  be  on  the  land,  and  not  to  the  repossession  of 
goods  for  non-payment  of  an  annuity  for  which  they  were  a  security, 
in  which  case  the  demand  may  be  made  *any where.  However,  r«-|qc-i 
if  a  previous  demand  of  the  precise  sum  were  neoessary,  the  diffi-  1*  -I 
culty  of  asoertaining  it,  occasioned  by  the  act  of  an  annuitant  herself, 
would  be  no  reason  why  as  between  the  parties  she  should  be  excused  for 
not  having  made  it.  If  she  were  entitled  to  possession  imder  the  deed  in 
the  event  which  happened,  and  by  taking  the  necessary  measures,  what- 
ever they  might  be,  would  have  been  in  possession,  the  subsequent  pos- 
session of  the  bankrupt  was  against  the  stipulations  of  the  deed ;  and  this 
brings  the  ease  within  Darby  v.  Bmith,(i0)  which  is  very  like  the  present 
in  its  circumstances;  for  there  the  trustee  had  a  right  to  re-oiter  and 
repossess  himself  of  the  goods,  if  the  stipulated  payments  were  not 
made;  and  having  neglected  to  do  so,  after  default  made  in  all  but  the 
first  instalment,  the  possession  of  the  bankrupt  was  held  to  be  within  the 
statute;  though  as  between  the  parties  to  the  contract  the  transaction  was 
bona  fide  and  no  fraud  in  fact  intended.  But  admitting  that  the  posses- 
sion of  the  bankrupts  was  in  pursuance  of  the  deed,  it  does  not  follow 
that  their  possession  was  not  without  the  statute.  If  this  were  so,  eveiy 
ease  of  this  sort  might  be  taken  out  of  the  statute.  The  possession  of  a 
a  mortgagor  of  goods  is  not  inconsistent  with  his  title,  and  yet  it  has 
never  been  doubted  since  Ryall  v.  Bolle(x)  that  it  was  within  the  statute. 
It  is  the  reputed  ownerilkip  of  the  goods  in  the  possession  of  the  bankrupt 
which  brings  the  case  within  the  express  words  of  the  statute,  the  avowed 
object  of  which  was  to  defisat  those  secret  conveyances,  by  which  personal 
property  is  secured  to  particular  creditors,  while  to  the  eye  of  the  world 
it  is  left  in  the^xMMsnon,  order ^  a/nd  disponHon  of  the  bankrupt,  who  by 
means  of  it  obtains  a  false  crecUt.  It  is  now  fully  settled  since  the  case 
of  Maoe  v.  Oadell(^)  that  the  preamble  does  not  control  the  enacting 
words  of  the  11th  clause  of  the  act.    But  it  is  argued,  that  the  bankrupt 

[u)  Doe  Y.  Lewis,  1  Borr.  619. 
rtp)  3  Term  Bep.  82.  (x)  1  Atk.  165. 

f)  Gowp.  232. 
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moBt  not  only  haye  the  possesgion^  order,  and  dupontum  of  the  goodsy 
with  the  consent  of  the  true  owner^  bat  also  the  power  of  iale,  cUteration 
and  ditpontianj  by  the  same  catuenL  Certainly  the  bankrupt  need  not 
have  actually  sold  and  delivered  the  goods;  for  then  the  question  would 
never  arise^  as  was  observed  by  Eyre,  G.  J.^  in  Lingham  v.  Biggs  ;(z)  for 
the  act  only  gives  the  assignees  of  the  bankrupt  power  to  appropriate 
r^l^fi'l  E9^^  ^^  ^^  possession.  But  the  same  learned  *judge  says,  that 
L  J  « if  the  man  be  rq)tUed  ovmer  of  the  goods  and  appear  to  have 
the  order  and  disposition  of  them^  he  must  be  understood  to  have  taken 
upon  himself  the  sale,  alteration  and  disposition  within  the  meaning  of 
the  statute.'^  Neither  could  it  be  the  meaning  of  the  statute  that  the 
bankrupt  should  be  the  true  owner  of  the  goods,  because,  as  Lord  Hard" 
wicke  said  in  By  all  v.  Bolle,(a)  the  Legislature  has  explained  its  sense 
by  putting  the  words  true  ovmer  in  opposition  to  the  reputed  owner.  Nor 
could  it  mean  that  the  bankrupt  should  have  the  potoer  of  sale,  due,,  by 
the  consent  of  the  true  owner ;  for  then  his  selling  or  otherwise  disposing 
of  them  would  be  no  breach  of  the  private  contract  between  them.  In 
every  case  where  any  question  can  arise,  the  reputed  ownership  of  the 
bankrupt  must  be  limited,  as  between  him  and  the  true  owner,  by  some 
secret  stipulation  abridging  the  general  right  of  disposition :  and  it  was 
the  very  object  of  the  act  to  prevent  the  operation  of  such  secret  engage- 
ments, which  enabled  traders  to  obtain  a  false  credit  by  means  of  the 
apparent  or  reputed  ownership  which  their  visible  possession  of  the  gooda 
of  others  gave  them.  It  is  no  question  therefore  in  these  cases  what  la 
the  real  contract  in  the  deed;  for  that  could  not  be  known  at  the  time  to 
third  persons  who  are  dealing  with  the  trader.  The  only  question  which 
can  be  made,  consistently  with  the  words  and  objects  of  the  statute,  is, 
whether  the  trader  in  possession  at  the  time  of  his  bankruptcy  had  the 
apparent  order  and  disposition  of  the  goods  ?  If  to  the  eye  of  the  world 
he  appeared  to  be  the  owner  of  them,  or  was,  as  the  statute  calls  him,  the 
reputed  owner,  the  case  is  within  the  statute :  though  in  truth  there  was 
a  secret  conveyance  or  agreement  by  which  the  property  was  made  over 
or  secured  to  another.  This,  as  was  said  by  BuUer,  J.,  in  Walker  v. 
Bumell,(&)  must  always  be  more  a  question  of  fact  than  of  law.  When 
the  fact  of  the  reputed  ownership  is  clearly  ascertained,  the  law  follows 
of  course.  Every  man,  says  Eyre,  0.  J.,  in  Lingham  v.  Biggs,(c)  who 
can  be  said  to  be  the  reputed  owner,  has  incidentally  the  order  and  dispo- 
tion  of  goods :  and  if  he  be  reputed  owner,  and  appear  to  have  the  order 
and  disposition  of  them,  he  must  be  understood  to  have  taken  upon  Atm- 
sdf  the  sale,  order,  and  disposition,  within  the  meaning  of  the  statute.. 
py.oY-i  And  if  the  real  owner  do  not  take  such  means  as  may  be  in  his 
1-  J  power  *to  prevent  the  public  being  imposed  upon  by  such  false 
appearance,  that  is  the  very  mischief  meant  to  be  remedied  by  the  act; 
and  the  bankrupt  must  be  taken  to  have  the  possession,  order,  and  dis- 
position of  the  goods  by  consent  of  the  owner :  and  the  being  in  posses- 
sion under  such  circumstances;  from  whence  the  order  and  disposition  of 

(s)  1  Bob.  k  Pall.  8Y.  (a)  1  Atk.  183. 

h)  Dougl.  317,  and  vide  this  noticed  by  Eyre,  G.  J.,  in  Lingham  v.  Biggs,  1  Bos.  k 
Pull*  89 
{e)  1  Bos.  &  PaU.  87. 
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the  goods  may  be  reasonably  inferred,  makes  the  reputed  ownership.  Now 
here  every  circumstanoe  of  notoriety  tended  to  show  that  the  bankrupts 
were  the  true  owners  of  the  goods,  whether  considering  the  possession 
before  the  indenture  of  the  30th  of  March,  the  time  and  circumstances 
under  which  the  bankrupts  took  possession  under  that  deed,  the  avowed 
purpose  for  which  it  was  made,  or  the  continued  possession  and  appa- 
rent ownership  of  the  bankrupts  after  the  transfer  in  the  same  manner 
as  before.  William  Horn,  one  of  the  bankrupts,  had  been  in  partner- 
ship with  John  Horn,  the  testator,  before  the  transfer;  they  carried  on 
business  jointly  upon  the  same  premises,  and  had  a  joint  use  of  the 
Tats,  stills,  &c.,  and  to  the  eye  of  the  world  at  least  the  property 
belonged  to  the  partnership,  however  it  might  be  as  between  them- 
selves. Bd.  Jackson  had  also  an  interest  with  John  Horn  in  the  lease. 
The  business  was  a  losing  concern ;  and  John  Horn  wishing  to  get  out 
of  it,  appeared  to  the  world  to  withdraw  himself  from  it;  and  Wm. 
Horn  appeared  to  continue  in  possession  of  the  premises  and  of  the  vats, 
stills,  and  utensils  for  carrying  on  the  business,  together  with  Rd.  Jack- 
son, and  to  exercise  the  same  acts  of  ownership  as  he  had  done  before 
when  in  partnership  with  John  Horn.  But  in  fact  John  Horn  had  se- 
cretly conveyed  this  property  to  Wm.  Horn  and  Bd.  Jackson,  saddled 
with  the  annuity  to  himself  and  his  wife,  which  was  likely  to  ruin  the 
trade  more  rapidly  than  before.  But  there  was  no  notice  of  the  change 
to  other  persons  dealing  with  the  partnership ;  the  deed  was  kept  secret 
from  them ;  the  object  of  all  the  parties  being,  that  the  trade  might  be  car- 
ried on  by  the  existing  partners  with  the  same  apparent  capital  as  the  old 
firm,  and  that  the  credit  of  the  new  partnership  might  not  be  lessened  by 
the  general  knowledge  of  the  fact,  that  the  goods  in  question  were  not 
their  property.  The  secrecy  of  the  transfer  were  as  much  for  the  benefit 
of  John  Horn  as  of  the  continuing  partners ;  for  if  their  credit  were  shaken, 
they  would  be  less  able  to  pay  *the  stipulated  annuity.  In  fact  r^cioo-i 
the  bankrupts  did  gain  a  false  credit  by  the  possession  of  the  goods  L  J 
in  question.  There  is  no  fact  of  notoriety  to  resist  the  conclusion  that 
these  were  the  goods  of  the  bankrupts ;  and  the  only  fact  relied  on  to 
show  that  the  property  was  not  theirs  is  the  secret  indenture  of  the  20th 
of  March,  1801,  by  which  a  prior  claim  on  the  goods  was  secured  to  John 
Horn  :  but  such  a  secret  transfer  is  of  the  very  species  of  fraud  which 
the  statute  meant  to  guard  against.  The  case  of  Bryson  v.  Wylie(cZ) 
cannot  be  distinguished  from  this  in  principle.  The  bankrupt  there  had 
the  possession  of  the  dyer's  plant,  but  he  had  not  paid  for  it ;  he  there- 
fore agreed  to  assign  it  to  the  creditor,  and  to  take  it  again  on  lease  from 
him.  There  was  no  mala  Jides  or  fraud  in  the  transaction  as  between 
those  two ;  and  if  the  interest  of  no  other  person  had  been  concerned  it 
was  only  just  and  reasonable  that  the  creditor  should  have  had  his  security : 
yet  that  was  avoided  by  the  operation  of  the  statute,  as  fraudulent  in  law 
against  the  creditors  in  g*eneral.  The  case  of  Darby  v.  Smitb(e)  is  strong 
to  the  same  point.  The  case  of  Walker  v.  Burnell(/)  turned  as  it  seems 
on  the  notoriety  of  the  goods  which  were  left  in  the  bankrupt's  possession 

(d)  Hil.  24  Geo.  3,  B.  R.  cited  in  1  Bos.  k  Pull.  83. 

[e)  8  Term  Rep.  82.  (/)  Dougl.317. 
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ooDtinniDg  the  property  of  the  assignees  nnder  the  first  oommission  :  bat 
that  is  a  very  doubtful  case.  The  honesty  of  the  intent  of  the  true  owner 
cannot  be  sufficient  to  protect  the  goods ;  for  according  to  the  report  of 
Gopeman  v.  Gallant,  in  7  Vin.  Abr.  89,  Lord  Cowper  said,  « If  posses- 
sion and  disposition  be  given  to  a  person  who  becomes  bankrupt  though 
no  intent  of  fraud  appear  ;  yet,  if  it  give  false  credit,  there  is  the  same 
inconvenience  as  if  fraud  were  intended,  &o. ;  and  it  matters  not  whether 
it  were  by  fraud,  or  only  by  neglect,  or  out  of  a  humour."  And  this 
was  admitted  in  Bucknall  v.  Royston(^)  in  the  case  of  a  bankruptcy. 

In  the  course  of  the  argument,  Grose,  J.,  asked  whether  there  were  any 
usage  in  the  trade  for  distillers  to  hire  or  lease  vats,  stills,  &c.,  with  their 
premises?  To  which  it  was  answered  by  the  defendant's  council,  that  no 
such  usage  appeared )  and  unless  it  were  expressly  found  by  the  case,  the 
presumption  would  be,  that  things  necessary  to  carry  on  the  trade  were 
provided  by  the  traders  themselves :  and  that  the  possession  of  such  things, 
T'ci  ^Q1  ^^^^^  ^^^^  ^^  great  value,  must  naturally  give  more  credit  to  the 
L  -I  distillers  than  *the  mere  view  of  the  spirits  distilled,  which  often 
belonged  to  others.  Lord  Ellenborough,  0.  J.,  also  observed  at  the  con- 
clusion of  the  argument,  that  nothing  had  been  said  with  respect  to  the 
distinction  between  such  of  the  vats  and  stills  as  were  affixed  to  the  free- 
hold, and  those  that  were  moveable,  and  would  be  the  subject  of  trover; 
between  which,  he  said,  the  court  thought  that  there  was  a  material  dis- 
tinction ;  the  words  of  the  statute  of  James  being  good%  and  chatiles. 
And  upon  asking  The  Attorney-General  whether  he  meant  to  insist  upon 
the  right  of  the  assignees  to  such  of  the  articles  as  were  affixed  to  the 
freehold  and  referring  him  to  Ryall  v.  Rolle,  and  being  answered  in  the 
negative,  his  Lordship  said,  that  if  the  rest  of  the  court  agreed  with  him 
in  opinion  as  to  the  right  of  the  assignees  to  such  of  the  articles  as  pro- 
perly fell  under  the  denomination  of  goods  and  chatties,  it  would  be  bet- 
ter to  leave  it  to  a  referee  to  ascertain  out  of  court  the  difference  of  the 
value  for  which  the  verdict  should  be  entered. 

Lord  EUenhorough,  C.  J.,  then  proceeded.  The  true  object  of  the 
statute  21  Jao.  1,  c.  19,  s.  10  and  11,  was  to  make  the  reputed  owner- 
ship of  goods  and  chatties  in  the  possession  of  the  bankrupts,  at  the  time 
of  their  bankruptcy,  the  real  ownership  of  such  goods  and  chatties,  and 
to  subject  them  to  all  the  debts  of  the  bankrupt ;  considering  that  such 
reputed  ownership  would  draw  after  it  the  real  sale,  order,  alteration,  and 
disposition  of  the  goods.  The  stills,  it  appears,  were  fixed  to  the  free- 
hold ;  and  as  such,  we  think,  would  not  pass  to  his  bankrupt's  assignees 
under  the  description  of  goods  and  chatties  in  the  statute.  But  as  to  the 
vats  and  utensils,  there  is  nothing  in  the  case  to  rebut  the  reputed  own- 
ership following  the  possession  of  the  bankrupts  after  the  dissolution  of 
the  old  firm,  when  the  business  was  continued  to  be  carried  on  by  the 
bankrupts  alone,  in  the  same  manner  as  it  folloyred  the  possession  of  the 
antecedent  partnership  when  the  trade  was  carried  on  by  John,  Robt.,  and 
Wm.  Horn.  Before  the  deed  of  the  20th  of  March,  1801,  though  John 
Horn  might  have  had  a  priority  of  claims  to  the  stills,  vats,  and  utensils, 
as  between  him  and  his  partners ;  yet  to  the  eye  of  the  world  the  appa- 

{g)  Prec.  in  Chan.  287. 


HORN  V.  BAKER.  275 

rent  ownership  of  them  was  in  the  partners^  John,  Bohert,  and  William 
Horn.  After  the  deed,  John  demised  these  things  to  Wm.  Horn  and  Bd. 
Jackson,  who  con  tinned  to  carry  *on  the  trade  after  he  had  re-  r-i^-i  ja-i 
tired  from  it,  finding  it  to  be  a  losing  concern ;  and  instead  of  L  -I 
reserving  a  rent,  he  reserved  an  annuity  payable  to  himself  and  his  wife 
and  the  surviyor  of  them,  with  a  liberty  to  the  new  partners  to  purchase 
these  articles  on  the  death  of  such  survivor.  Under  this  agreement  Wm. 
Horn  and  Bichard  Jackson  continued  in  possession  of  the  property,  carry- 
ing on  the  trade  in  the  same  manner  as  was  done  before;  and  to  the  eye 
of  the  world  the  property  of  these  goods  appeared  to  be  vested  in  them 
in  the  same  manner  as  it  appeared  to  be  in  the  former  partnership.  As 
between  the  parties  to  the  contract,  the  new  partners  could  not,  indeed, 
sell,  alter,  order,  or  dispose  of  the  property  but  according  to  the  pro- 
vision of  that  deed :  but  as  to  the  world  io  general,  jthey  appeared  to  have 
the  same  right  of  it  which  the  former  partners  had.  Had  they  not 
then  the  reputed  ownership?  If,  as  in  some  manufactories,  where 
the  engines  necessary  for  carrying  on  the  business  are  known  to  be  let 
out  to  the  several  manufacturers  employed  upon  them,  there  had  been 
a  known  usage  in  this  trade  for  distillers  to  rent  or  to  hire  the  vats,  aud 
other  articles  used  by  them  for  the  purpose  of  distilling,  the  possession 
and  use  of  such  articles  would  not  in  such  a  case  have  carried  the  reputed 
ownership.  But  in  the  absence  of  such  a  usage,  there  is  nothing  stated 
in  the  case  which  qualifies  the  reputed  ownership  arising  out  of  the  pos- 
session and  use  of  the  things  in  their  trade.  The  world  would  naturally 
give  credit  to  the  traders  on  their  reputed  property ;  and  the  person  who 
permitted  them  to  hold  out  to  the  world  the  appearance  of  their  being  the 
real  owners  ought  to  be  answerable  for  the  consequences,  and  was  so 
intended  to  be  by  the  statute.  For  some  time  it  was  vezata  qusestio 
whether  the  preamble  controlled  the  enacting  words,  so  as  to  confine  the 
operation  of  the  statute  to  cases  where  the  bankrupt  wat  the  original 
owner  of  the  property  conveyed  by  him  to  the  particular  creditor ;  but 
the  enacting  words  have  been  long  held  not  to  be  so  controlled.  Here,  in 
fact,  the  bankrupts  were  only  lessees  of  these  goods;  but  that  was  a 
secret  known  only  to  the  parties  themselves ;  and  nothing  appeared  to 
teach  the  world  that  the  bankrupts  could  not  bind  the  property  to  the  full 
extent  of  it.  This  is  a  case  then  which  comes  within  the  fair  construo- 
tion  of  the  enacting  words.  The  case  of  Bryson  v.  Wylie  '^bears  r^-tA-t-t 
strongly  on  the  present ;  for  that  was  not  the  case  of  a  mortgagor  L  J 
keeping  possession  of  goods,  as  might  be  supposed  from  the  note  of  what 
was  said  by  Lord  Mansfield  :  but  the  plaintiff,  who  was  the  original  owner 
of  the  plant,  finding  that  Simpson,  to  whom  he  had  sold  it  on  the  security 
of  two  promissory  notes,  was  not  able  to  pay  the  notes  when  due,  agreed 
to  take  back  the  plant  and  give  up  the  notes,  and  to  let  the  plant  to 
Simpson  at  a  rent :  under  which  agreement  Simpson  continued  in  posses- 
sion of  it  up  to  the  time  of  his  bankruptcy.  Mr.  Justice  Buller  tbjre 
distinguished  the  case  from  that  of  a  banker  or  factor  who  by  the  course 
of  trade  must  have  the  goods  of  other  people  in  his  possession ;  and 
therefore  it  did  not  hold  out  a  false  credit  to  the  world.  He  meant  there- 
fore to  say,  that  where  the  possession  did  hold  out  a  false  credit  to  the 
world,  there  the  statute  would  follow  it,  and  attach  upon  the  goods.    And 
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the  cases  of  Mace  v.  Cadell;  and  Lingham  y.  Biggs,  are  anthorities  to  the 
same  purpose.  The  principle  to  be  deduced  from  all  of  them  is,  that 
where  the  reputed  ownership  of  the  goods  in  the  trader  is  permitted  to  be 
hold  out  to  the  world,  it  shall,  with  respect  to  the  world,  be  considered  as 
the  real  ownership.  I  do  not  enter  into  the  question,  whether  the  bank- 
rupt's possession  were  consistent  with  the  deed ;  because  that  would  only 
apply  to  the  time  after  which  the  plaintiff  might  have  re-entered  for  non- 
payment of  the  annuity.  Her  not  doing  so  might,  perhaps,  be  argued  as 
more  distinctly  showing  her  intention  to  exhibit  the  apparent  ownership 
of  the  bankrupts  to  the  world  :  but  I  lay  no  stress  on  it ;  for  in  my  view 
of  the  case,  however  consistent  their  possession  might  have  been  with  the 
deed,  it  would  only  have  shown  that  the  deed  itself  was  the  fraud  which 
the  statute  meant  to  guard  against.  The  principle  is,  that  in  all  cases 
where,  by  the  consent  and  permission  of  the  true  owner  of  goods,  a  trader 
in  possession  has  the  apparent  ownership,  and  incidental  to  that  the  order 
and  disposition  of  them;  and  no  other  circumstance  appears  to  control 
such  apparent  ownership,  and  show  that  the  trader  was  not  the  real  owner ; 
the  true  owner  permitting  the  trader  to  exhibit  this  appearance  does  it  at 
his  peril. 

Gro8ej  J.  The  case  of  Mace  v.  Cadell  has  put  a  construction  upon 
r^l  4.^1  ^^^  statute,  which  has  ever  since  settled,  that  '''where  the  real  owner 
I-  -J  of  goods  suffers  a  trader  to  have  the  reputed  ownership,  so  as  to 
have  the  apparent  order  and  disposition  of  them,  and  the  trader  becomes 
bankrupt,  the  statute  gives  the  property  to  the  assignees  for  the  benefit  of 
the  creditors.  I  only  doubted  whether  the  stills  which  were  fixed  to  the 
freehold  would  pass  under  this  statute ;  but  it  is  now  agreed  that  they  do 
not.  But  with  respect  to  the  other  articles,  it  is  impossible  to  distinguish 
this  case  in  principle  from  the  current  of  those  which  have  been  decided, 
which  have  gone  upon  the  ground,  that  where  the  real  owner  enables  a 
trader  to  acqfliire  credit  by  having  the  possession,  and  apparent  order  and 
disposition  of  goods  with  respect  to  the  world,  he  does  in  effect  permit 
such  trader  to  take  upon  himself,  and  he  has  with  respect  to  the  world,  the 
apparent  sale,  alteration^  and  disposition  of  the  goods,  within  the  meaning 
of  the  statute. 

Lawrence^  J.  The  question  in  these  cases,  as  was  observed  by  Mr. 
Justice  Buller  in  Walker  v.  Burnell,  is  rather  a  question  of  fact  than  of 
law.  And  therefore  it  seems  more  proper  in  such  oases  to  leave  it  to  the 
Jury  to  say  whether,  under  the  circumstances,  the  bankrupt  had  the  reput- 
>ed  ownership  of  the  goods  at  the  time  \  for  if  the  true  owner  suffer  a 
trader  to  have  the  reputed  ownership  of  goods  left  in  his  possession,  and 
become  bankrupt,  the  statute  says  that  the  property  shall  go  to  his 
Assignees.  In  this  case  therefore  we  are  rather  called  upon  to  consider,  as 
•Qpon  a  motion  for  a  new  trial,  what  conclusion  a  jury  should  have  drawn 
from  this  evidence,  than  to  consider  a  dry  question  of  law.  The  facts 
stated  are,  that  one  partner  upon  retiring  from  business  leases  to  others 
who  continue  it  (one  of  whom  had  been  in  partnership  with  him  before), 
certain  stills,  vats,  and  utensils  proper  for  carrying  on  the  business,  and 
which  had  been  used  by  the  former  partners.  The  new  partners  become, 
in  consequence,  to  the  world  the  apparent  owners  of  the  property.  It 
may  happen  from  the  course  of  certain  trades,  that  masses  of  machinery 
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are  lei  ont  by  tlie  owners  to  the  mechanics  engaged  in  them,  and  the 
notoriety  of  such  a  nsuage  in  the  trade  may  rebut  the  presumption  of 
ownership  which  would  otherwise  arise  from  the  possession ;  but  in  gen- 
eral the  possession  of  utensils  of  trade  must  be  taken  to  be  by  the  owners 
of  them.  And  I  agree,  that  nothing  turns  upon  the  question  r^-i  ^on 
whether  or  not  the  ^possession  of  the  bankrupts  in  this  case  were  ^  -^ 
consistent  with  the  deed  under  which  they  claimed  from  John  Horn  :  for 
the  very  object  of  the  statute  was  to  prevent  the  true  owner  from  enabling 
another  to  hold  himself  out  to  the  world  as  such,  and  thereby  gain  a  false 
credit :  and  this  being  a  secret  deed,  the  world  could  know  nothing  of  its 
contents.  It  was  pressed  in  the  course  of  the  first  argument,  that  the 
reputed  ownership  mentioned  in  the  statute  must  be  understood  where 
there  was  a  power  of  sale  confided  to  the  bankrupt  by  the  true  owner ; 
and  reference  was  made  to  the  words  of  Lord  Mansfield  in  Mace  v.  Cadell, 
that  the  statute  did  not  extend  to  all  possible  cases  where  one  man  had 
another  man's  goods  in  his  possession,  as  the  case  of  factors,  &c.,  who 
have  the  possession  as  trustees,  &c.,  to  sell  for  the  tue  of  their  principal: 
«  but  the  goods  must  be  such  as  the  party  suffers  the  trader  to  sell  as  hit 
own"  But  this  last  expression  was  evidently  used  in  contradistinction 
to  the  case  of  factors,  &c.  who  sold  for  other  persons  and  not  for  them- 
selves. And  he  could  not  have  meant  to  lay  it  down  generally ;  for  that 
was  not  the  case  of  a  sale ;  but  the  facts  there  were,  that  the  owner  let 
the  bankrupt  into  her  house,  where  he  passed  as  her  husband :  but  she 
never  gave  him  the  power  of  selling  the  goods,  and  he  never  had  sold 
them :  yet  by  treating  him  as  her  husband  she  had  given  him  the  repu- 
tation of  being  the  owner  of  the  goods ;  which  was  held  to  bring  the  case 
within  the  statute.  As  to  the  case  of  Bryson  v.  Wylie,  on  which  my  lord 
has  observed.  Lord  Mansfield  certainly  considered  the  whole  as  a  trick  and 
contrivance  to  evade  the  statute  :  and  what  was  said  by  Mr.  Justice  BuUer 
goes  the  whole  length  of  our  opinion  in  this  case;  that  a  factor,  who  must 
in  the  course  of  his  business  have  other  persons'  goods  in  fiis  possession, 
does  not  thereby  gain  a  false  credit ;  but  that  where  the  conduct  of  the 
true  owner  enables  another  in  whose  hands  the  goods  are,  to  hold  out  to 
the  world  the  reputation  of  ownership,  he  thereby  gives  that  other  a  false 
credit  to  the  extent  of  the  property  so  confided  ]  for  which  the  statute 
meant  to  make  him  responsible.  It  is  often  a  question  of  fact,  whether 
the  possession  of  goods  do  hold  out  a  reputed  ownership  in  the  possessors 
as  in  the  case  of  furniture  in  lodgings.  In  the  present  case  th^  opinion 
which  we  have  formed  from  the  facts  stated  by  will  make  it  neoes-  rjic  14^4-1 
sary  to  inquire  which  of  *  these  articles  are  fixtures,  and  which  are  I-  -^ 
not :  and  for  the  value  of  the  fixtures  when  ascertained,  and  beyond  that, 
for  the  damage  which  may  have  been  done  to  the  house  in  removing  the 
fixtures,  the  plaintiff  will  be  entitled  to  recover. 

Le  Blancj  J.  The  question  is,  whether  the  bankrupts  having  obtained 
the  reputed  ownership  of  the  movable  utensils  of  the  trade  by  possession 
of  them  before  and  at  the  time  of  the  bankruptcy,  acquired  the  real  owner- 
ship by  the  statute  for  the  benefit  of  their  creditors  ?  I  lay  out  of  consi- 
deration the  question  of  re-entry  of  the  plaintiff;  for  I  do  not  think  that 
it  makes  any  difference  in  this  case.  This  decision  will  only  be  an  autho- 
rity for  a  case  where  the  bankrupts  were  in  possession  of  utensils  neces- 
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sary  for  carrying  on  their  trade  under  a  lease ;  and  where  there  was  no 
nsage  of  the  trade  for  the  trader  to  have  such  utensils  let  to  him  on  hire. 
Wherever  such  a  usage  of  trade  may  prevail,  the  case  may  deserve  another 
consideration.  I  must  take  it  upon  the  facts  here  disclosed,  that  John 
Horn  was  the  owner  of  the  utensils  in  question  before  the  deed  of  March, 
1801 ;  though  that  fact  is  very  clumsily  stated  in  the  case :  the  court, 
however,  considers  that  by  some  means  or  another,  which  do  not  distinctly 
appear,  these  utensils  were  the  property  of  John  Horn ;  and  he  demised 
them  to  the  bankrupts,  who  were  to  carry  on  the  trade  after  he  withdrew 
from  it;  and  without  these  articles  he  could  not  have  carried  on  the  trade; 
and  there  is  no  usage  in  the  trade  for  letting  such  utensils.  The  question 
then  is,  whether,  under  these  circumstances,  the  bankrupts  had  the  pos- 
session, order,  and  disposition  of  the  goods  by  the  consent  of  the  true 
owner  f  I  think  they  had.  For  though  there  are  many  exceptions,  as  in 
the  case  of  factors,  bankers,  and  others  who  are  known  to  have  the  goods 
of  other  persons  in  their  possession ;  none  of  which,  it  is  true,  are  expressly 
excepted  in  the  statute ;  yet  the  ground  of  all  the  exceptions  has  been, 
that  the  possession  of  such  and  such  descriptions  of  persons  did  not  carry 
to  the  understanding  of  the  world  the  reputed  ownership.  The  same  rule 
might  extend  to  furniture  let  with  a  house,  and  perhaps  even  to  furniture 
let  without  the  house  to  be  used  there,  where  such  lettings  were  usual ; 
and,  by  a  parity  of  reason,  to  utensils  of  trade  usually  let  to  the  traders; 
Pfli.^l  because  ^possession  in  such  cases  would  not  carry  the  reputed 
L  J  ownership  of  the  property,  and  would  not  impose  on  the  world  a 
false  appearance  of  property  in  the  possessor. 

The  verdict  to  be  entered  for  the  plainti£f  for  the  value  of 
fixtures  only,  and  the  damage  done  in  removing  them. 


One  of  the  points  decided  in  this  case,  viz.  that  fixtureSj  snch  as  the  stills  in 
the  text,  are  not  ''goods  and  chattels,"  within  the  meaning  of  the  Bankrupt  Act, 
so  as  to  pass  to  the  assignees  as  goods  in  the  ordering  or  disposition  of  the  bank- 
rupt, has  been  affirmed  in  several  subsequent  cases.  In  Clarke  V.  Crownshaw, 
3  B.  &  Adol.  804,  the  decision  of  the  court  was  expressly  founded  on  the  autho- 
rity of  Horn  v.  Baker.  In  Goombes  v.  Beaumont,  5  B.  &  Ad.  72,  it  was  held, 
that  a  steam-engine  affixed  to  the  freehold  for  the  purpose  of  working  a  colliery, 
and  to  be  used  by  the  tenant  during  his  term,  the  property  remaining  in  the 
landlord,  would  not  pass  to  the  tenant's  assignees.  ''  The  steam-engine,"  said 
Parke,  J.,  "  if  affixed  to  the  freehold,  clearly  does  not  pass  to  the  assignees, 
because  it  does  not  come  within  the  description  of  '  goods  and  chattels,'  in  6  G. 
4,  c.  16,  8.  72.  This  was  determined  in  the  case  of  Horn  v.  Baker,  and,  since 
that  case,  as  far  as  my  experience  goes,  I  never  knew  that  any  distinction  was 
made  between  such  fixtures  as  would  be  removable  between  landlord  and  tenant, 
and  such  as  would  not"  In  Boydell  v.  M'Michael,  1  G.  M.  &  B.  177,  the  same 
doctrine  was  again  affirmed  and  acted  upon  by  the  Gourt  of  Exchequer.  In  that 
case,  a  tenant  for  years,  who  had  taken  the  fixtures  at  a  valuation  from  his  land- 
lord, mortgaged  the  term  and  fixtures,  and  afterwards  became  bankrupt :  they 
were  held  not  to  pass  to  his  assignees.  "  The  real  nature  of  the  tenant's  inte- 
rest," said  Parke,  B.,  '^  in  this  case  is,  that  he  had  a  right  to  remove  the  fixtures 
during  the  term )  that  interest  has  been  held  sufficient  to  enable  the  sheriff  to 
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seize  them  under  a  fi.  fa.;  bat  Horn  v.  Baker  decides  that  they  are  not  'goods 
and  chattels'  within  the  meaning  of  the  clause  as  to  the  order  and  disposition  of 
the  bankrupt.  The  reason  of  this  isy  tTicU  with  regard  to  real  property j  the  pos- 
session is  considered  as  nothing^  but  the  title  only  is  looked  to"  In  Hallen  ▼. 
Bander,  1  G.  M.  &  R.  766,  cited  in  the  beginning  of  the  last  note,  the  court 
thought  that  fixtures  could  not  properly  be  denominated  goods  in  an  indebitatus 
count,  though  their  value  might  be  recovered  in  a  count  for  fixtures  bargained 
and  sold.  And  in  Minshall  v.  Lloyd,  2  Mee.  &  Welsh.  459,  Parke,  B.,  said,  "  I 
assent  to  the  doctrine  laid  down  in  Goombes  v.  Beaumont,  and  Boydell  v.  M'Mi- 
chael,  that  such  fixtures  are  not  goods  and  chattels  within  the  meaning  of  the 
bankrupt  law,  though  they  are  goods  and  chattels  when  made  such  by  the  ten- 
ant's severance,  or  for  the  benefit  of  execution  creditors."  In  Trappes  v.  Harter, 
3  Tyrwh.  602,  (which  is  said  by  Parke,  B.,  in  Minshall  v.  Lloyd,  2  M.  &  W.  456, 
to  have  been  doubted,)  trading  fixtures  were  held  to  pass  to  the  assignees  of  cer^ 
tain  bankrupts,  as  part  of  their  property,  and  the  assignees  having  severed  and 
removed  them,  it  was  held  that  a  mortgagee  of  the  premises  (the  mortgage-deed 
having  been  decided  by  the  court  not  to  convey  these  fixtures)  could  not  main- 
tain case  against  them  for  injury  to  his  reversion.  This  decision,  it  will  be  seen, 
is  not  at  all  at  variance  with  Horn  v.  Baker.  Undoubtedly  if  the  fixtures  did 
not  pass  by  the  mortgage-deed,  the  assignees  would  take  them ;  and  whether  as 
personal  estate  or  not  seems  immaterial.  [See  the  note  at  the  end  of  the  report 
of  Trappes  v.  Harter,  2  G.  &  M.  183  j  and  Pim  v.  Grazebook,  3  M.  &  G.  805.] 

The  case  of  Horn  v.  Baker,  is  a  useful  one,  on  account  of  the  light  thrown  by 
the  discussion  in  it  on  the  construction  of  the  reputed  ownership  clause  in  r>»i4^/>i 
the  ^Bankrupt  Act.  At  the  time  of  the  decision  in  the  principal  case, 
that  subject  was  governed  by  21  Jac.  1,  c.  19,  ss.  10  &  11,  which  were  at  first  so 
little  acted  upon,  that  no  case  occurred  in  which  their  operation  was  discussed 
for  upwards  of  a  century.  The  former  of  these  two  sections  is  a  mere  recital 
made  by  a  misprint  into  a  separate  section,  and  gave  rise  to  some  doubt,  in  con- 
sequence of  its  being  narrower  than  the  enactment,  so  that  it  apparently  applied 
only  to  property  which  had  once  been  the  bankrupt's;  and  it  was  for  some  time 
thought,  that  such  property  only  was  included  in  the  eleventh  section,  an  idea 
which  the  analogy  to  the  statutes  respecting  fraudulent  conveyances  appeared  to 
countenance.  These  doubts,  however,  were  removed  by  Mace  v.  Gadell,  Gowp. 
232 ;  and  the  obnoxious  recital  is  omitted  in  6  G.  4,  c.  16,  s.  72,  by  which  the 
subject  is  now  governed.  That  section  is  almost  identical  in  form,  and  identical 
in  meaning,  with  the  enactment  of  James,  all  the  decisions  upon  which  are  con- 
sequently authorities  on  its  construction.  It  contains  indeed  a  new  clause  in 
favour  of  mortgages  and  assignments  of  ships  duly  registered  according  to  the 
Ship  Registry  Act. 

AJthough,  fixtures,  as  we  have  seen,  are  not  within  the  meaning  of  this  clause, 
tJl  personal  chattels  fall  within  it.  Ships,  Stephens  v.  Sole,  1  Yes.  352 ;  Atkinson 
V.  Mailing,  2  T.  R.  462 ;  [Hay  v.  Fairburn,  2  B.  &  A.  193 ;  Monkhouse  v.  Hay, 
2  B.  &  B.  120 ;  unless  transferred,  and  such  transfer  registered  before  an  act  of 
bankruptcy,  8  &  9  Vic.  c.  89,  ss.  34,  37,  38,  46 ;  see  Boyson  v.  Gibson,  4  G.  B. 
121.  Furniture,  Lingham  v.  Biggs,  1  B.  &  P.  82 :  Utensils  of  trade,  Lingard  y. 
Messiter,  1  B.  &  G.  308  (except,  perhaps,  when,  as  hinted  in  the  principal  case, 
there  is  a  usage  to  demise  them  to  the  trader) :  Stock,  Ex  parte  Richardson,  Buck, 
480 :  Bills,  Homblower  v.  Proud,  2  B.  &  A.  327 :  Policies,  Faulkner  v.  Gase,  3 
Bro.  G.  G.  125 :  [Annuities,  Exp.  Smyth,  3  Mon.  D.  &  De  Gex,  687 :  Freight  of 
a  ship,  Leslie  v.  Guthrie,  1  N.  G.  697 :  Bonds,  Ryall  v.  Rolle,  1  Yes.  348 :  Pro- 
missory notes  not  negotiable,  Belcher  v.  Gampbell,  8  Q.  B.  1]  :  and  other  choses  in 
action;  see  Dean  v.  James,  1  Nev.  &  Mann.  393;  Ex  parte  Monro,  Buck.  300; 
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sed  vide  Gibson  v.  Overbury,  7  M.  A  W.  655 :  Shares  in  a  Company,  Nelson  ▼. 
Loudon  Ass.  Co.,  2  S.  &  S.  292 ;  or  in  a  newspaper,  Longman  v.  Tripp,  3  N.  B. 
67,  with  all  of  them,  if  in  the  possession,  ordering,  or  disposition  of  the  bankrupt, 
as  reputed  owner,  with  the  consent  of  the  tme  owner,  at  the  time  of  his  bank- 
ruptcy, pass  to  his  assignees,  by  virtue  of  6  G.  4,  s.  16,  c.  72.  [Li  Gibson  v. 
Overbury,  supra,  a  distinction  was  drawn  between  the  actual  paper,  or  other 
material  on  which  a  contract  is  written,  and  the  benefit  of  the  contract  itself,  and 
in  that  case  a  pledge  was  holden  sufficient  to  pass  the  paper  on  which  a  policy 
of  insurance  was  written,  although,  for  want  of  notice  to  the  office,  the  right  to 
the  money  insured  remained  in  the  assignees  of  the  bankrupt  See  also  Belcher 
V.  Campbell,  supra.] 


[*147]       *WAIN  V.  WAELTEES. 


EASTER 44  GEO.  3. 


[rEFOBTED  5   EAST,  10.] 

No  person  can,  by  the  Statute  of  Frauds,  be  charged  upon  any  promise  to  pay  the 
debt  of  another,  unless  the  agreement  upon  which  the  action  is  brought,  or  some 
note  or  memorandum  thereof,  be  4n  writing;  by  which  word  agreement  must  be 
understood  the  consideration  for  the  promise  as  well  as  the  promise  itself.  And, 
therefore,  where  one  promised  in  writing  to  pay  the  debt  of  a  third  person,  with- 
out stating  on  what  consideration;  it  was  holden  thskt  parol  evidence  of  the  con- 
sideration was  inadmissible  by  the  Statute  of  Frauds  ,*  and,  consequently,  such 
promise  appearing  to  be  without  consideration  upon  the  face  of  the  written 
engagement,  it  was  nudum  pactum,  and  gave  no  cause  of  action. 

The  plaintiffs  declared  that  at  the  time  of  making  the  promise  after 
mentioned  they  were  the  indorsees  and  holders  of  a  bill  of  exchange,  dated 
the  14th  February,  1808,  drawn  by  one  W.  Gore  upon  and  accepted  by 
one  J.  Hall,  whereby  Gore  requested  Hall,  seventy  days  after  date,  to 
pay  to  his,  Gore's  order,  56^.  16s.  6d. ;  which  bill  of  exchange  Gore  had 
before  then  indorsed  to  the  plaintiffs,  and  which  sum  in  the  bill  mentioned 
was  at  the  time  of  making  the  promise  by  the  defendant  due  and  unpaid. 
And  thereupon  the  plaintiffs,  before  and  at  the  time  of  making  the  said 
promise  by  the  defendant,  had  retained  one  A.  as  their  attorney  to  sue 
Gore  and  Hall  respectively  for  the  reooyery  of  the  said  sum  so  due,  &c., 
whereof  the  defendant,  at  the  time  of  his  promise,  &c.,  had  notice.  And 
thereupon,  on  the  30th  of  April,  1803,  at,  &c.,  in  ccmiideration  of  the 
premises,  and  that  the  plaintiffs,  at  the  instance  of  the  defendant,  would 
r*1481  /^^^^  *^  proceed  for  the  recovery  of  the  said  •56?.  16».  6c?.,  he, 
L  -I  the  defendant,  undertook  and  promised  the  plaintiffs  to  pay  them 
bj  half-past  four  o'clock  on  that  day,  56?.  and  the  eocpenses  which  had 
then  been  incurred  by  them  on  the  said  bill.  The  plaintiffs  then  averred 
that  they  did,  within  a  reasonable  time  after  the  defendant's  promise,  stay 
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all  prooeediDgs  for  the  recovery  of  the  said  debt,  and  have  hitherto /tt- 
borne  to  proceed  for  the  recovery  thereof;  and  that  the  ezpensee  by  them 
incarred  on  the  said  bill  at  the  time  of  making  the  promise  by  the  defend- 
anty  and  in  respect  of  their  having  so  retained  the  said  A.,  and  on  account 
of  his  having,  before  the  defendant's  said  promise,  drawn  and  engrossed 
certain  writs  called  special  capias,  against  Gore  and  Hall  respectively  on 
the  said  bill,  amounted  to  20^.,  of  which  the  defendant  had  notice ;  yet 
the  defendant  did  not,  at  half-past  four  o'clock  on  that  day,  &c.,  nor  at 
any  time  before  or  since,  pay  the  said  sum  of  56^.  and  the  said  expenses 
incurred,  &c.  There  was  another  special  count,  charging  that  the  reason- 
able expenses  incurred  on  the  bill  were  so  much,  which  the  defendant 
had  refused  to  pay.     And  the  common  money  counts. 

In  support  of  the  undertaking  laid  in  the  declaration,  the  pladntiffs,  at 
the  trial  at  Guildhall,  produced  the  written  engagement  signed  by  the 
defendant,  which  was  in  these  words :  «  Messrs.  Wain  &  Co.,  I  will  engage 
to  pay  you,  by  half-past  four  this  day,  fifty-six  pounds  and  expenses  on 
bill  that  amount  on  Hall.  (Signed)  Jno.  Warlters  (and  dated),  No.  2, 
Comhill,  April  30th,  1803."  Whereupon  it  was  objected,  on  the  part  of 
the  defendant,  that  though  the  promise,  which  was  to  pay  the  debt  of 
another,  were  in  writing,  as  required  by  the  Statute  of  Frauds,  yet  that 
it  did  not  express  the  consideration  of  the  defendant's  promise,  which  was 
also  required  by  the  statute  to  be  in  writing;  and  that  this  omission  could 
not  be  supplied  by  parol  evidence  (which  the  plaintiffs  proposed  to  call  in 
order  to  explain  the  occasion  and  consideration  of  giving  the  note) ;  and 
that  for  want  of  such  consideration  appearing  upon  the  face  of  the  written 
memorandum,  it  stood  simply  as  an  engagement  to  pay  the  debt  of  another 
without  any  consideration,  and  was,  therefore,  nudum  pactum  and  void. 
And  Lord  EUenborough,  C.  J.,  upon  view  of  the  Statute  of  Frauds,  29 
Car.  2,  c.  3,  s.  4,  which  avoids  any  special  promise  to  answer  for  the  debt 
of  another,  unless  the  agreement  upon  *which  the  action  shall  be  r^ci  aq-i 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  I-  -J 
and  signed  by  the  party  to  be  charged  therewith,"  &c.,  thought  that  the 
ternd  agreem^ent  imported  the  substance  at  least  of  the  terms  on  which 
both  parties  consented  to  contract,  and  included  the  connderatton  moving 
to  the  promise,  as  well  as  the  promise  itself:  and  the  agreement  in  this 
sense  not  having  been  reduced  to  writing  for  want  of  including  the  cot^ 
iideration  of  the  promise,  he  thought  it  could  not  be  supplied  by  parol 
evidence,  which  it  was  the  object  of  the  statute  to  exclude ;  and  therefore 
nonsuited  the  plaintifis.  A  rule  nisi  was  obtained  in  the  last  term  for 
setting  aside  the  nonsuit  and  granting  a  new  trial,  on  the  ground  that  the 
statute  only  required  the  promise  or  binding  part  of  the  contract  to  be  in 
writing,  and  that  parol  evidence  might  be  given  of  the  consideration, 
which  did  not  go  to  contradict,  but  to  explain  and  support  the  written 
promise. 

Garrow  and  Lawes  showed  cause  against  the  rule.  The  question  is 
simply  this.  Whether  parol  evidence  can  be  given  of  an  agreement  which 
the  Statute  of  Frauds  avoids,  unless  it  be  in  writing  f  The  words  are, 
<<  that  no  action  shall  be  brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  &c.,  of  another  person,  &c., 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
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memorandam  or  note  thereof,  shall  be  in  wrUing,  and  signed  by  the  party 
to  be  charged  therewith/'  &c.  Now  to  every  agreement  there  must  be  at 
least  two  parties;  and,  in  order  to  muke  it  available  in  law,  there  mast 
be  some  consideration  for  il ;  which  necessarily  forms  part  of  the  agree- 
ment itself,  being  that  in  respect  of  which  either  party  consents  to  be 
bound.  It  is  no  answer  to  say  that  the  parol  evidence  offered  of  the  consi- 
deration, namely,  the  forbearance  to  sue  Hall,  did  not  go  to  contradict  the 
written  promise :  it  is  enough  that  being  part,  and  a  material  part,  of  the 
agTeementj  it  was  not  reduced  to  writing  and  signed  by  the  party  to  be 
charged,  as  required  by  the  statute.  The  effect  of  such  parol  evidence,  if 
admitted,  would  be  to  render  valid  that  which,  so  far  as  appears  by  the 
writing  itself,  is  void  in  law  for  want  of  a  consideration  \  and  this  would 
be  letting  in  all  the  dangers  of  fraud  and  perjury,  which  it  was  the  object 
r*1  ^lOI  ^^  ^^^  statute  to  guard  against.  Upon  the  face  of  the  paper  the 
L  J  *debt  appears  to  be  the  debt  of  another;  and  as  a  mere  promise 
to  pay  the  debt  of  another,  without  any  consideration,  would,  before  the 
statute,  have  been  void  as  nudum  pactum  at  common  law ;  so  it  is  not 
made  good  by  the  statute  without  a  consideration  in  law  for  entering  into 
such  an  agreement;  which  agreement^  i.  e,  the  whole  agreement,  or  some 
memorandum  or  note  of  the  whole,  specifying  the  contracting  parties,  the 
oonsideration,  and  the  promise,  must  be  made  in  writing.  The  consider- 
ation is  an  essential  part  of  every  executory  agreement;  and  this  was 
altogether  executory,  on  the  part  at  least  of  the  defendant.  If  the  agree- 
ment had  been  declared  on  as  in  writing,  the  mere  production  of  the  note 
oould  not  have  proved  the  consideratien  of  forbearance  laid  in  the  decla- 
ration; and  such  consideration  oould  not  have  been  supplied  by  parol 
evidence.  In  Preston  v.  Merceau,(a)  where  the  plaintiff  had  agreed  in 
writing  with  the  defendant's  testator  to  let  him  certain  premises  at  a  cer- 
tain rent;  parol  evidence  tendered  to  show  that  the  tenant  had  agreed  to 
pay  a  further  sum  for  ground-rent  to  the  ground  landlord,  was  rejected  as 
subversive  of  the  Statute  of  Frauds;  although  it  was  there  contended 
that  the  evidence  offered  did  not  go  to  alter  but  to  explain  the  agreemenk 
So  in  Gunnis  v.  Erhart,(&)  the  verbal  declaration  of  an  auctioneer,  at  the 
time  of  a  sale,  that  there  was  a  charge  on  the  estate,  was  deemed  inad- 
missible to  contradict  the  printed  conditions,  which  stated  the  premises  to 
be  free  from  all  incumbrances. 

Erskine  and  Marryat,  in  'support  of  the  rule,  said  that  the  evidence 
tendered  in  the  two  oases  cited  went  not  to  explain  but  to  contradict  the 
written  agreements ;  in  the  one  case  to  increase  the  quantum  of  the  rent 
specified,  in  the  other  to  substract  so  much  as  the  charge  amounted  to 
from  the  value  of  the  estate,  which  was  offered  for  sale  free  Jrom  incum* 
hrances.  But  here  the  parol  evidence  went  merely  to  show  on  what 
occasion  the  written  agreement  had  been  entered  into :  and  it  is  in  com- 
mon practice  to  admit  parol  evidence  for  such  a  purpose ;  it  is  part  of  the 
res  gestcB,  and  no  part  of  the  agreement  itself,  which  must  in  its  nature 
be  executory  at  the  time  of  the  writing  made.  The  foundation  of  the 
action  in  this  case  is  not  the  writing,  but  the  promise  by  the  defendant 

(a)  2  Blac.  1249.  (b)  1  H.  Blao.  289. 
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to  pay  the  debt  of  Hall.  This,  before  the  Statute  of  Frauds,  might  p^*  -  ^  ^ 
have  been  proved  ^wholly  by  oral  testimony,  but  since  that  L  -I 
Btatate,  the  promise  can  only  be  evidenced  by  writing  signed  by  the  party 
to  be  charged  therewith,  or  by  some  other  lawfully  authorised.  It  is 
difficult  indeed  to  account  for  the  introduction  of  the  word  agreement  into 
the  latter  part  of  the  clause^  which,  in  its  strict  sense,  as  compounded  of 
<<  aggregatio  mentium^  or  the  union  of  two  or  more  minds  in  a  thing  done  or 
to  be  done,"(c)  is  more  properly  applicable  to  the  other  branches  of  the 
clause,  namely,  «an  agreement  on  consideration  of  marriage,  or  upon  can^ 
tra^t  or  sale  of  lands,  &c,,  or  upon  any  agreement  not  to  be  performed  within 
the  space  of  one  year,  &o.,  than  to  any  special  promise  by  an  executor  to 
answer  damages  out  of  his  own  estate,  or  to  any  special  promise  to  answer  for 
the  debt,  &0.9  of  another."  To  such  promises  the  word  agreement  can  only 
be  considered  applicable  so  far  as  it  is  synonymous  to  engagement  or  under' 
taking^  in  which  sense  it  is  often  used  in  common  parlance,  and  therefore 
means  in  this  respect  the  agreement  or  promise  to  pay  the  debt  of  another. 
Besides,  the  statute  does  not  require  the  wJiole  agreement  to  be  set  out  in 
form^  but  it  is  sufficient  if  there  be  a  note  or  memorandum  of  it  in  writing ; 
that  is,  so  much  of  the  agreement  as  is  obligatory  on  « the  party  to  be 
charged  therewith.''.  In  whatever  form  of  words,  therefore,  the  promise 
IB  made,  which  before  the  statute  would  have  been  evidence  to  bind  the 
party  making  it  under  the  circumstances  of  the  case,  it  will,  if  those 
words  are  reduced  into  writing,  still  bind  him  since  the  statute,  under  the 
like  circumstances.  But  in  either  case  the  inducement  for  making  such 
promise,  which  is  part  of  the  res  gestse,  may  be  evidenced  by  parol.  Thus, 
suppose  a  promise  in  writing  to  pay  the  expenses  attending  a  certain  bill 
drawn  by  another ;  parol  evidence  must  necessarily  be  let  in  to  show  to 
what  bill  the  promise  was  meant  to  apply,  and  how  the  expenses  arose, 
and  the  bill  itself  would  be  produced.  And  this  would  be  evidence  not 
to  vary,  but  to  corroborate  the  written  promise.  The  3d,  7th,  and  17th 
sections  of  the  act  all  require  the  signature  of  the  party  to  some  note  in 
writing  in  order  to  charge  him  with  the  several  subject-matters  of  those 
sections.  But  in  all  those  cases  the  party  must  be  charged  on  the  special 
written  agreement;  but  here  he  is  charged  on  the  promise,  of  which  the 
writing  is  only  evidence.  Yet  the  4th  section  supposes  that  the  party  is 
to  *be  charged  upon  the  agreement^  « unless  the  agreement  upon  ^^^  e 0-1 
which  such  action  shall  be  brought,"  &c.;  which  shows  that  I-  -■ 
agreement  as  there  used  means  no  more  than  undertaking  or  engagement. 
And  in  this  sense  an  agreement  signed  by  one  party  only  on  a  sale  by 
auction  was  holden  sufficient  to  charge  him  within  the  Statute  of  Frauds.(cf) 
[Lord  EUenhoroughy  C.  J.  There  it  was  deemed  sufficient  proof  of  such 
agreement  so  as  to  charge  the  party  signing  it.  He  was  estopped  by  hi  s 
signature  from  protecting  himself  under  the  statute.  But  there  the  con- 
sideration appeared  in  writing.]  They  then  observed,  that  though  the 
objection  must  have  often  before  occurred  in  actions  of  this  sort,  which 
were  in  common  practice,  the  word  agreement  had  never  before  received 
such  a  construction  as  applicable  to  this  branch  of  the  clause. 
Lord  EUenborough,  C.  J.,  after  noticing  the  definition  of  the  word 

(c)  1  Com.  Dig.  311.  (d)  Seton  y.  Slade,  1  Yes.  jun.  265. 
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agreement  by  Lord  C.  B.  Oomyns,  who  considered  it  as  a  thing  to  which 
there  must  be  the  assent  of  two  or  more  minds^  and  which,  as  he  saysi 
ought  to  be  so  certain  and  complete,  that  each  party  may  have  an  action 
upon  it ;  for  which,  in  addition  to  the  author's  own  authority,  was  cited 
that  of  Plowden ;  and  better  (his  Lordship  observed)  could  not  be  cited : 
In  all  cases  where,  by  long  habitual  construction,  the  words  of  a  statute 
have  not  received  a  peculiar  interpretation,  such  as  they  will  allow  of,  I 
am  always  inclined  to  give  to  them  their  natural  ordinary  signification. 
The  clause  in  question  in  the  Statute  of  Frauds,  has  the  word  agreement 
('<  unless  the  agreement  upon  which  the  action  is  brought,  or  some  memo- 
randum or  note  thereof  shall  be  in  writing,"  &c.)  And  the  question  is. 
Whether  that  word  is  to  be  understood  in  the  loose  incorrect  sense  in 
which  it  may  sometimes  be  used,  as  synonymous  to  promise  or  undertaking^ 
or  in  its  more  proper  and  correct  sense,  as  signifying  a  mutual  contract  on 
consideration  between  two  or  more  parties  ?,  The  latter  appears  to  me  to 
be  the  legal  construction  of  the  word,  to  which  we  are  bound  to  give  its 
proper  effect :  the  more  so  when  it  is  considered  by  whom  that  statute  is 
said  to  have  been  drawn,  by  Lord  Hale,(e)  one  of  the  gifeatest  Judges  who 
ever  sat  in  Westminster-hall,  who  was  as  competent  to  express  as  he  was 
able  to  conceive  the  provisions  best  calculated  for  carrying  into  effect  the 

r*l5S1  *P"''P^^^  ^^  ^^^^  ^^^*  ^^^  person  to  be  charged  for  the  debt  of 
■-  -I  another,  is  to  be  charged,  in  the  form  of  the  proceeding  against 
him,  upon  his  special  promise  ;  but  without  a  legal  consideration  to  sus- 
tain it,  that  promise  would  be  nudum  pactum  as  to  him.  The  statute 
never  meant  to  enforce  any  promise  which  was  before  invalid,  merely 
because  it  was  put  in  writing.  The  obligatory  part  is  indeed  the  promise^ 
which  will  account  for  the  word  promise  being  used  in  the  first  part  of 
the  clause,  but  still  in  order  to  charge  the  party  making  it,  the  statute 
proceeds  to  require  that  the  agreement,  by  which  must  be  understood  the 
agreement  in  respect  of  which  the  promise  was  made,  must  be  reduced  into 
writing.  And  indeed  it  seems  necessary  for  effectuating  the  object  of  the 
statute  that  the  consideration  should  be  set  down  in  writing  as  well  as  the 
promise ;  for  otherwise  the  consideration  might  be  illegal,  or  the  promise 
might  have  been  made  upon  a  condition  precedent,  which  the  party 
charged  may  not  afterwards  be  able  to  prove,  the  omission  of  which  would 
materially  vary  the  promise,  by  turning  that  into  an  absolute  promise, 
which  was  only  a  conditional  one :  and  then  it  would  rest  altogether  on 
the  conscience  of  the  witness  to  assign  another  consideration  in  the  one 
case,  or  to  drop  the  condition  in  the  other,  and  thus  to  introduce  the  very 
frauds  and  perjuries  which  it  was  the  object  of  the  act  to  exclude,  by 
requiring  that  the  agreement  should  be  reduced  into  writing,  by  which 
the  consideration  as  well  as  the  promise  would  be  rendered  certain.  The 
authorities  referred  to  by  Gomyns,  Plowd.  5,  a,  6,  a,  9,  to  which  may  be 
added  Dyer,  336,  b.,  all  show  that  the  word  agreement  is  not  satisfied 
unless  there  be  a  consideration,  which  consideration  forming  part  of  the 
agreement  ought  therefore  to  have  been  shown ;  and  the  promise  is  not 
binding  by  the  statute  unless  the  consideration  which  forms  part  of  the 

(e)  Lord  Mansfield  expressed  a  donbt  of  this  in  Wyndham  y.  Chetwynd,  I  Ban*. 
418,  anj  otherwise  perhaps  than  by  Lord  Hale's  having  left  some  loose  notes  behind 
bim,  which  were  afterwards  unskilfally  digested.     1  Blac.  99. 


WAIN  T.  WARLTBRS.  285 

agreement  be  also  stated  in  writing.  Without  this,  we  shall  leave  the 
witness  whose  memory  or  conscience  is  to  be  refreshed,  to  supply  a  con- 
sideration more  easy  of  proof,  or  more  capable  of  sustaining  the  promise 
declared  on.  Finding  therefore  the  word  agreement  in  the  statute,  which 
appears  to  be  the  most  apt  and  proper  to  express  that  which  the  policy 
of  the  law  seems  to  require,  and  finding  no  case  in  which  the  proper 
meaning  of  it  has  been  relaxed,  the  best  ^construction  which  we  p^.  ^^^ 
can  make  of  the  clause  is  to  give  its  proper  and  legal  meaning  to  I-  J 
every  word  of  it. 

Grosef  J.  It  is  said  that  the  parol  evidence  tendered  does  not  contra- 
dict the  agreement;  but  the  question  is.  Whether  the  statute  does  not 
require  that  the  consideration  for  the  promise  should  be  in  writing  as  well 
as  the  promise  itself?  Now  the  words  of  the  statute  are,  '<that  no  action 
shall  be  brought  whereby  to  charge  the  defendant  upon  any  special  pro- 
mise to  answer  for  the  debt,  &c.,  of  another  person,  &c.,  unless  the  agree' 
ment  upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,"  &c.  What  is  required  to  be  in  writings 
therefore,  is  the  agreement  (not  the  promise,  as  mentioned  in  the  first  part 
of  the  clause),  or  some  note  or  memorandum  of  the  agreement.  Now  the 
agreement  is  that  which  is  to  show  what  each  parti/  is  to  do  or  perform, 
and  by  which  both  parties  are  to  be  bound ;  and  this  is  required  to  be  in 
writing.  If  it  were  only  necessary  to  show  what  one  of  them  was  to  do, 
it  would  be  sufficient  to  state  the  promi&e  made  by  the  defendant  who  was 
to  be  charged  upon  it.  But,  if  we  were  to  adopt  this  construction,  it 
would  be  the  means  of  letting  in  those  very  frauds  and  perjuries  which  it 
was  the  object  of  the  statute  to  prevent.  For,  without  the  parol  evidence, 
the  defendant  cannot  be  charged  upon  the  written  contract  for  want  of  a 
consideration  in  law  to  support  it.  The  effect  of  the  parol  evidence  then 
is  to  make  him  liable :  and  thus  he  would  be  charged  with  the  debt  of  ' 
another  by  parol  testimony,  when  the  statute  was  passed  with  the  very 
intent  of  avoiding  such  a  charge,  by  requiring  that  the  agreement^  by 
which  must  be  understood  the  wh^ole  agreement,  should  be  in  writing. 

Lawrencey  J.  From  the  loose  manner  in  which  the  clause  is  worded, 
I  at  first  entertained  some  doubt  upon  the  question ;  but  upon  further 
consideration  I  agree  with  my  lord  and  my  brothers  upon  their  construc- 
tion of  it.  If  the  question  had  arisen  merely  on  the  first  part  of  the 
clause,  I  conceive  that  it  would  only  have  been  necessary  that  the  promise 
should  have  been  stated  in  writing ;  but  it  goes  on  to  direct  that  no  person 
shall  be  charged  on  such  promise,  unless  the  agreement,  or  some  note  or 
memorandum  thereof,  that  is,  of  the  agreement,  be  in  writing:  which  shows 
that  *the  word  agreement  was  meant  to  be  used  in  a  sense  different  p^. ,.  ,.-| 
from  promise,  and  that  something  besides  the  mere  promise  was  L  J 
required  to  be  stated.  And  as  the  consideration  for  the  promise  is  part 
of  the  agreement,  that  ought  also  to  be  stated  in  writing. 

Le  Blanc,  J.  If  there  be  a  distinction  between  agreement  and  promise 
I  think  that  we  must  not  take  it  that  agreement  includes  the  consideration 
for  the  promise  as  well  as  the  promise  itself:  and  I  think  it  is  the  safer 
method  to  adopt  the  strict  construction  of  the  words  in  this  case,  because 
it  is  better  calculated  to  effectuate  the  intention  of  the  act,  which  was  to 
prevent  frauds  and  perjuries,  by  requiring  written  evidence  of  what  the 
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parties  meant  to  be  bound  by.  I  should  haye  been  as  well  satisfied,  bow- 
ever,  if,  recufring  to  the  words  used  in  the  first  part  of  the  clause,  they 
had  used  the  same  words  again  in  the  latter  part,  and  said,  <<  unless  the 
promise  or  agreement  upon  which  the  action  is  brought,  or  some  note  or 
memorandum  thereof,  shall  be  in  writing.*'  But  not  having  so  done,  I 
think  we  must  adhere  to  the  strict  interpretation  of  the  agreement,  which 
means  the  consideration  for  which  as  well  as  the  promise  by  which  the 
party  binds  himself. 

Bule  discharged. 


The  main  point  involved  in  this  case  has  been  already  discnssed  in  the  note  to 
Birmyr  v.  Darnell,  ante,  voL  i.  p.  134.  The  ca^e  of  Wain  v.  Warlters  is,  however, 
one  of  so  much  celebrity,  that  it  wonld  have  been  improper  to  omit  it  in  a  selec- 
tion of  leading  cases  ;  it  was  confirmed,  as  is  there  stated,  by  Sannders  v.  Wake- 
field, 4  B.  &  A.  596 ;  and  has  since  been  acted  on  in  nnmerons  cases  which  are 
collected  in  the  note  above  referred  to.  It  will  be  recollected,  that  according  to 
the  statute,  the  agreement,  or  some  memorandum,  or  note  thereof,  is  to  be  in 
writing,  signed  by  ike  party  to  he  charged  (hereiciihf  or  some  other  person  thereunto 
by  him  lawfully  authorised,  On  these  words  it  has  sometimes  been  made  a 
question  what  can  be  deemed  a  sufficient  signature  to  meet  these  words.  It  is 
clear  that  the  signature  need  not  be  placed  in  any  particular  part  of  the  instru- 
ment or  memorandum.  See  Saunderson  v.  Jackson,  2  B.  &  P.  238 }  Schneider 
V.  Norris,  2  M.  &  S.  286 ;  Knight  v.  Grockford,  1  Esp.  190 ;  which  are  decisions 
on  the  corresponding  words  in  the  seventeenth  section.  In  Johnson  v.  Dodgson, 
2  Mee.  &  Welsh.  653,  the  fallowing  note,  written  by  the  defendant,  was  held 
sufficiently  signed  to  satisfy  the  17th  section  of  the  statute : — 

"ieafa,I9  Oct6ber,lS3G. 
"  Sold  John  Dodgson  (the  defendant)  27  pockets  Playstead  1836  Sussex  at  I03s, 
The  bulk  to  answer  the  sample, 

"  4  pockets  Selme  Beckley's  at  95«.    Samples  and  invoice  to  be  sent  by  Rocking- 
ham coach.    Payment  in  banker's  at  2  months, 
"  Signed  for  Johnson  Johnson  db  Co.  [the  plaintiffs,) 

"  D.  Morse,'' 

r*156l  *  ""^^  statute  of  Frauds,"  said  Lord  Ahinger,  C.  B.,  "requires  that 
there  should  be  a  note,  or  memorandum,  of  the  contract  in  writing,  signed 
by  the  party  to  be  charged.  And  the  cases  have  decided  that,  although  the  sig- 
nature be  in  the  beginning  or  middle  of  the  instrument,  it  is  as  binding  as  if  at 
the  foot  of  it,  the  question  being  always  open  to  the  jury  whether  the  party,  not 
having  signed  it  regularly  at  the  foot,  meant  to  be  bound  by  it,  as  it  then  stood,  or 
whether  he  left  it  so  unsigned  because  he  refused  to  complete  it,"  [But  it  would 
seem  from  the  case  of  Herbert  v.  Treheme,  3  M.  &  G.  755,  that,  if  it  appear  upon 
the  face  of  the  instrument  itself  thAt  the  parties  contemplated  a  further  signature 
in  order  to  complete  it,  the  insufficiency  of  the  signature  is  matter  of  law  ;  thus 
an  agreement  containing  the  names  of  the  parties,  and  concluding  with  the  words 
"  as  witness  our  hands  "  without  any  other  signature,  was  held  not  to  be  suffi- 
ciently signed  within  the  fourth  section  of  the  statute,  and  Mr.  Justice  Maule 
observes, — "  In  cases  of  this  description  two  questions  may  occur :  first,  whether 
the  agreement  contains  that  which  the  Statute  of  Frauds  requires,  which  is  a 
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question  of  law :  secondly^  whether  the  agreement  has  been  signed  by  the  partj 
to  be  charged  therewith,  or  by  a  person  authorised  by  such  party  so  to  do,  which 
is  a  question  of  fact  I  think  this  rule  (to  enter  a  nonsuit)  should  be  made  abso- 
lute on  the  first  paint,-^]  In  Coles  y.  Trecothick,  9  Yes.  251,  Lord  Eldon  said, 
that  where  a  party  principal,  or  person  to  be  bound,  signs  as  what  he  cannot  be, 
a  witness,  he  cannot  be  understood  to  sign  otherwise  than  as  principal."  But  in 
€h>sbell  y.  Archer,  2  Adol.  &  Ell.  500,  where  the  purchaser  affixed  his  signature 
to  an  agreement  for  the  sale  of  land,  and  underneath  was  written  '^  Witness, 
Joseph  Newman,"  in  the  usual  place  for  a  witnesses  signature,  Joseph  Newman 
being  the  clerk  of  the  auctioneer  employed  to  sell  the  premises,  it  was  urged  that 
Newman  must  be  taken  to  haye  signed  as  agent  for  the  yendor,  and  it  was 
attempted  to  show  a  ratification  of  his  agency.  But  the  court  was  of  opinion, 
that  he  signed  simply  as  a  witness ;  and  Lord  Denman,  G.  J.,  said,  that  ^  he 
thought  the  aboye  remark  of  Lord  Eldon  open  to  much  obseryation ;  that  no 
such  decision  had  been  actually  made ;  and  that,  if  it  had,  he  should  pause,  unless 
he  found  it  sanctioned  by  the  yery  highest  authority,  before  he  held  that  a  party 
attesting  was  bound  by  the  instrument."  [And  see  the  judgment  of  Mr.  Baron 
Parke  in  Doe  d.  Spilsbury  y.  Burdett,  9  A.  &  E.  971.  See,  howeyer,  the  obser- 
yations  of  Sir  Edward  Sugden  upon  the  judgment  of  Lord  Denman  in  this  case, 
in  which  he  yindicates  the  remarks  made  by  Lord  Eldon,  in  Coles  y.  Trecothick, 
1  Vend,  and  P.,  11th  edition,  127.  Whether  the  initials  of  the  party  to  be 
charged  are  a  sufficient  signature  within  this  statute  seems  not  to  haye  been  yery 
clearly  decided.  It  is  stated  in  Mr.  Boscoe's  useful  work  upov  Eyidence,  6th 
edition,  p.  265,  that  a  signature  by  initials  is  not  sufficient  within  the  meaning 
of  the  statute,  and  Jacob  y.  Eirk,  2  M.  &  Bob.  221,  and  Sweet  y.  Lee,  3  M.  &  G. 
452,  are  cited  as  authorities  for  that  position,  whilst  ^Sir  Edward  Sagden  r«i  e/*  -i 
cites  those  two  cases  in  support  of  the  statement,  that  "  it  is  sufficient,  it 
seems,  if  the  initials  of  the  name  are  set  down  :"  Vend.  &  P.,  11th  edition,  128, 
pi.  12  ;  the  cases  themselyes  do  not  appear  to  decide  yery  distinctly  either  way. 
A  markf  howeyer,  seems  clearly  to  be  a  sufficient  signature  within  the  statute, 
and  the  Court  of  Queen's  Bench  decided,  on  the  5th  and  6th  sections  of  the 
statute,  that  no  inquiry  ought  to  be  allowed  as  to  whether  the  party  making  the 
mark  could  write :  Baker  y.  Deering,  8  A.  &  E.  94 ;  and  if,  as  Mr.  Justice  Pat- 
teson  and  Mr.  Justice  Coleridge  seem  to  haye  thought  in  that  case,  a  mark  made 
by  a  person  who  could  write  would  be  a  sufficient  signature,  it  appears  strange 
that  it  should  cease  to  be  so  when  the  mark  assumes  the  shape  of  the  maker's 
initials.  The  Wills  Act,  1  Vict  c.  26,  s.  9,  requires  that  two  witnesses  *^  shall 
attest  and  shall  subscribe  the  will  in  the  presence  of  the  testator."  In  the  case 
of  Harrison  y.  El  win,  3  Q.  B.  117,  the  name  of  one  witness,  who  could  not  write, 
was  traced  by  the  other  witness  holding  his  hand  and  guiding  the  pen.  It  was 
contended  that,  assuming  a  mark  to  be  sufficient,  this  was  not  eyen  the  mark  of 
the  witness,  but  the  court  held  it  was  the  signature  of  the  witness  and  a  sufficient 
attestation ;  see,  howeyer,  Hubert  y.  Moreau,  2  C.  &  P.  528,  per  Best,  C.  J.,  but 
see  also  S.  C.  in  banc.  12  B.  Moore,  216.  A  letter  from  defendant  commencing 
— "  Mr,  Stanley  begs  to  inform  Messrs.  Lobb  &  Co,"  &c.  without  any  other  sig- 
nature, has  been  considered  sufficient  within  6  Geo.  4,  c.  16,  s.  131,  to  reyiye  a 
daim  barred  by  a  bankrupt*s  certificate :  Lobb  y.  Stanley,  5  Q.  B.  574 ;  and  an 
agreement  written  by  a  defendant,  commencing — " Mr,  A.  B,  has  agreed"  Ac, 
satisfies  the  4th  section  of  the  Statute  of  Frauds,  as  a  signature  by  A.  B.  Propert 
y.  Parker,  1  Bus.  &  Myl.  625,  (notwithstanding  the  doubt  in  Morrison  y.  Tumour, 
18  Yes.  175.)  "The  object  of  all  the  statutes,"  says  Mr.  Justice  Patteson  in 
Lobb  y.  Stanley,  " is  merely  to  authenlicaie  the  genuineness  of  the  document" 
and  perhaps  the  result  of  the  cases  may  be,  that  the  name  of  the  party  to  be 
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charged,  or  anj  mark  written  or  made  by  him^  or  by  his  direction,  upon  a  doeit- 
meat  in  other  respects  snfficienti  for  the  purpose  of  authenticating  its  genuine- 
ness, may  sufficiently  signify  his  intention  to  do  so,  to  constitute  it  a  signature 
within  the  Statute  of  Frauds. 

In  the  Prerogative  Court  it  has  been  held  that  another  person  by  direction  of 
a  testator  signing  his  own  name,  instead  of  the  testator's,  at  the  foot  of  a  will, 
was  a  sufficient  compliance  with  the  9th  section,  1  Yict.  c.  26 ;  which  requires 
r*156M  ^^^^  ^^  ^^^  "shall  be  signed  at  the  foot  or  end  thereof  *by  the  testa* 
tor,  or  by  some  other  person  in  his  presence,  and  by  his  direction.' 
'^  The  act,"  said  Sir  H.  Jenner,  "  allows  the  will  to  be  signed  by  another  person 
for  the  testator ;  here  this  gentleman,  by  the  testator's  request,  signed  the  will  for 
him,  not  in  the  testator's  name,  but  using  his  own  name.  The  act  does  not  say 
that  the  testator's  name  must  be  used :  I  think  this  is  sufficient  under  the  act." 
In  the  goods  of  Clarke,  Prerog.  20th  February,  1839,  cited  1  Williams  on  Exe- 
cutors, 3rd  edition,  p.  62.] 


The  case  of  Wain  y.  Warlters,  is  followed  in  New  York,  and  no  agree- 
ment to  be  answerable  for  the  debt  of  another  will  be  yalid  there,  anleas 
both  the  consideration  and  the  promise  are  proved  by  written  evidence ; 
Sears  v.  Brink,  3  Johnson,  210 ;  Larson  v.  Wyman,  4  Wend.  246.  It 
necessarily  results  from  this  course  of  decision,  that  the  consideration  mast 
not  only  appear  on  the  face  of  the  writings  relied  on  to  prove  it,  but  appear 
to  be  sufficient  to  sustain  the  promise ;  and  it  has  been  repeatedly  held, 
that  if  the  former  be  past  and  the  latter  executory,  the  contract  will  be 
invalid  on  its  face,  and  the  defect  cannot  be  cured  by  a  recourse  to  parol 
testimony ;  Chaffee  v.  Thomas^  7  Cowen,  358 ;  Bulkley  v.  Landner,  2 
Conn.  404 ;  Newcomb  v.  Clark,  1  Denio,  2226.  But  as  a  seal  necessa- 
rily imports  a  consideration,  instruments  under  seal  are  not  within  the 
statute,  and  will  be  valid,  although  no  consideration  be  expressed ;  Living- 
ston V.  Tremper,  4  Johnson,  416 ;  Douglas  v.  Howland,  24  Wend.  35 ; 
Edelen  v.  Gough,  5  Gill,  103  ;  Childs  v.  Barnum,  11  Barbour,  14.  Ii 
will,  moreover,  be  enough,  in  all  cases,  if  the  consideration  appear 
either  on  the  face  of  the  writing  which  contains  the  promise,  or  in  any 
other  which  is  so  far  connected  with  it,  and  is  to  form  part  of  the  same 
transaction.  Hence,  where  a  guaranty  is  given  for  the  performance  of  a 
cotemporaneous  written  agreement,  the  consideration  of  the  agreement  is 
prima  facie  that  of  the  guaranty,  and-  need  not  be  repeated  in  the  one,  if 
it  be  expressed  in  the  other ;  Leonard  v.  Yredenburg,  8  Johnson,  29 ; 
Bailey  v.  Freeman,  11  id.  220 ;  Nelson  v.  Dubois,  13  id.  175.  Thus^  it 
was  held,  in  Leonard  v.  Yredenburgh,  that  the  consideration,  expressed  or 
implied  in  a  promissory  note,  would  sustain  a  cotemporaneous  guaranty  of 
its  payment,  which  failed  to  set  forth  any  consideration,  and  that  the 
plaintiff  was  entitled  to  show  by  parol  evidence,  that  the  guaranty  was 
indorsed  on  the  note  when  it  was  delivered  to  him.  And  where  the 
defendant  wrote  on  the  back  of  a  lease,  that  he  guarantied  its  perform- 
ance; and  it  appeared  that  the  lease  and  guaranty  were  substantially  one 
transaction,  although  not  executed  on  the  same  day,  it  was  held  that  the 
consideration  set  forth  in  the  lease,  would  give  effect  to  the  guaranty  both 
at  common  law  and  under  the  decision  in  Wain  v.  Warlters.     In  De  Wolf 
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T.  Sabaud,  1  Peters^  476,  the  Supreme  Oourt  of  the  United  States  fol- 
lowed these  decisions^  and  held,  that  when  the  consideration  for  the  origi- 
nal promise  appears  in  writing,  it  will  sustain  any  cotemporaneous  collate- 
ral undertaking;  which  may  be  based  npon  it. 

It  is,  in  fact,  obvions,  that  there  is  nothing  either  in  the  language  of 
the  statute  of  frauds,  or  in  the  construction  put  upon  it  in  Wain  ▼.  Warl- 
ters,  to  render  it  necessary  that  the  consideration  should  be  set  forth  in 
terms,  and  that  nothing  more  can  be  requisite  in  any  case,  than  that  the 
necessary  and  constituent  parte  of  the  agreement,  should  appear  from 
written,  and  not  from  parol  evidence.     This  is  manifestly  true,  when  the 
consideration  appears  in  any  part  of  the  writing  which  contains  the  gua- 
ranty; Stymets  y.  Brooks,  10  Wend.  207;  Laing  v.  Lee,  Spencer,  337; 
Kennaway  v.  Treleavan,  5  M.  &  W.  498  ;  and  equally  so,  when  it  can  be 
gathered  from  any  other  instrument,  to  which  the  guaranty  refers,  either 
expressly  or  by  necessary  implication.     Thus,  in  Rogers  t.  Kneeland,  10 
Wend.  218,  where  the  defendant  gave  a  written  promise  to  <<  comply  with 
the  request  in  the  within  order,"  which  was  to  indemnify  the  plaintiff  for 
all  expenses  which  he  might  incur  in  defending  a  certain  suit,  on  behalf 
of  the  person  by  whom  the  order  was  written,  it  was  held,  that  the  order 
and  request  taken  together,  constituted  an  executory  written  agreement, 
which  entitled  the  plaintiff  to  recover,  on  proving  compliance  with  its 
terms.    This  decision  was  subsequently  affirmed  by  the  Court  of  Errors; 
Rogers  v.  Kneeland,  13  Wend.  114.     But  the  rule  as  thus  settled,  was 
disturbed  by  the  passage  of  the  revised  statutes,  which  in  re-enacting  the 
fourth  section  of  the  statute  of  frauds,  varied  its  terms,  by  requiring  that 
the  agreement  itself,  or  some  note  or  memorandum  of  it,  expressing  the 
consideration,  should  be  in  writing.     This  change  of  expression  gave  rise 
to  a  number  of  conflicting  decisions,  which  unsettled  the  law  in  several 
important  particulars.     It  was  thought  to  follow,  that  as  the  consideration 
was  to  be  expressed,  it  must  be  expressed  in  terms,  and  not  merely  by 
implication,  and  that  it  must  be  set  forth  in  the  writing  which  contained 
the  promise,  and  could  not  be  collected  from  any  other  instrument ;  Smith 
V.  Ives,  15  Wend.  182 ;  Packer  v.  Wilson,  ib.  343 ;  Newcomb  v.  Clark, 
1  Benio,  226 ;  Bennett  v.  Pratt,  4  id.  275.     But  more  recent  cases  have 
since  determined,  that  the  change  of  terms  in  the  Revised  Statutes,  did 
not  authorise  a  change  of  legal  construction,  and  that  it  is  enough,  since, 
as  it  was  before  their  enactment,  if  the  consideration  appear  in  writing 
in  any  form,  provided  it  appear  with  convenient  certainty ;  Staats  v.  Hew- 
lett, 4  Denio,  659 ;  The  Union  Bank  v.  Coster's  ex'ors,  3  Comstock,  203; 
Waterbury  v.  Graham,  4  Sandford's  Superior  Court  R.  215. 

It  is,  however,  well  settled,  that  as  no  agreement  can  be  enforced,  unless 
it  is  certain  in  itself,  or  susceptible  of  being  reduced  to  certainty,  it  is 
indispensably  necessary  to  the  validity  of  every  contract  within  the  terms 
of  the  statute,  that  both  thp  consideration  and  promise  should  be  accu- 
rately ascertained,  if  not  precisely  defined,  by  the  written  evidence,  and 
without  a  recourse  to  parol  testimony ;  Abeel  v.  Radcliff,  13  Johnson, 
297 ;  Dodge  v.  Lean,  ib.  508 ;  The  Baptist  Church  of  Utica  v.  Bigelow, 
16  Wend.  30;  Bentham  v.  Cooper,  5  M.  &  W.  621.  This  rule  is  one  of 
general  application,  in  all  cases  within  the  statute,  and  is  not  limited  to 
Uiose  which  arise  under  the  fourth  section ;  Blaydcn  v.  Brodhcad,  12 
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YeBej;  471 ;  Parkhnrst  y.  Van  CortlaDd|  1  Johnson's  Ch.  280 ;  Oolson 
T.  Thompson,  2  Wharton,  841 ;  Parrish  y.  Koons,  1  Parsons's  Equity 
Cases,  79. 

On  the  other  hand,  the  liberality,  with  which  equity  has  collected  the 
materials  for  a  decree  for  specific  performance,  from  different  memoranda, 
or  the  letters  of  a  long  correspondence,  whenever  it  coald  be  done  without 
the  risk  of  injustice,  may  serye  as  an  example  for  the  proper  course  to  be 
adopted  in  actions  at  law.  And  it  is  well  settled,  both  at  law  and  in 
equity,  that  if  the  consideration  appear  in  the  writing,  in  general  terms, 
parol  eyidence  is  admissible  to  determine  its  nature,  and  show  whether  it 
is  contemporaneous  or  antecedent.  Thus,  in  Kennaway  v.  Treleayan,  5 
M.  &  W.  498,  an  undertaking  to  pay  the  plaintiff  £250,  in  case  a  third 
person  <<  should  default  to  him  in  the  capacity  of  agent  or  traveller,''  waa 
held  to  express  a  sufficient  consideration  to  satisfy  the  requisitions  of  the 
statute.  And  in  Goldshede  y.  Swan,  1  Exchequer,  154,  the  plaintiff  was 
allowed  to  proye  that  a  guaranty,  expressed  to  be  in  consideration  « of 
your  haying  this  day  adyanced,"  was  given  for  a  cotemporaneous  consi- 
deration. These  cases  proceed  on  a  more  liberal,  and  as  it  would  seem, 
sounder  construction  of  the  statute,  than  Newcomb  y.  Clark,  1  Denio, 
226,  where  a  recoyery  was  refused  on  a  written  promise  to  pay  a  landlord 
the  <<  rent  of  the  house  hired  of  him,"  by  a  tenant ;  although  the  house 
had  in  fact  been  let  on  the  faith  of  the  promise ;  or  than  Bulkley  y.  Lan- 
don,  2  Conn.  404,  where  a  guaranty,  in  consideration  of  the  plaintiff'  ^  hay- 
ing indorsed  certain  notes,"  was  held  invalid,  as  founded  on  a  past  conside- 
ration. Whether  a  consideration  be  past  or  concurrent,  depends  not  on  the 
mere  order  of  time,  but  on  whether  it  forms  part  of  the  same  transaction 
with  the  promise ;  StuU  v.  Hoe,  14  Q.  B.  451.  It  is  well  settled  on  gene- 
ral principles,  that  parol  evidence  may  be  g^ven  for  the  purpose  of  showing 
to  what  the  language  of  a  written  contract  refers,  and  throwing  whatever 
light,  on  the  meaning  of  the  parties,  can  be  derived  from  a  knowledge  of 
the  facts  and  circumstances  of  the  case,  and  there  is  nothing  in  the  lan- 
guage of  the  statute  of  frauds  to  exclude  the  operation  of  this  rule;  Bain- 
bridge  y.  Wade,  16  Q.  B.  89;  which  applies  with  full  force  in  those  cases, 
where,  as  in  Newcomb  y«  Clark,  parol  evidence  is  offered  for  the  purpose 
of  showing,  that  different  instruments  form  part  of  one  and  the  same  trans- 
action ;  Davies  v.  Bush,  1  M<Lelland  &  Young,  58,  89 ;  Osborne  y.  Phelps, 
19  Conn.  63,  79;  Perry  v.  Holden,  22  Pick.  269. 

It  has  been  stated  above,  that  as  a  guaranty  under  seal  implies  a  con- 
sideration, it  is  not  within  the  statute.  It  would,  therefore,  appear,  that 
where  an  instrument  is  under  seal,  a  cotemporaneous  guaranty  of  its 
performance,  need  not  express  a  consideration,  for  the  consideration 
mplied  by  law  from  the  instrument^  will  enure  for  the  support  of  the 
guaranty.  A  consideration  is  also  implied  in  the  case  of  negotiable 
instruments,  and  hence  it  would  seem,  that.where  a  written  guaranty 
accompanies  the  original  execution ;  Leonard  v.  Vredenburgh ;  Bailey  t. 
Freeman ;  or  subsequent  negotiation  of  a  bill  or  note :  Manrow  y.  Dur- 
ham, 8  Hill,  584 ;  2  Comstock,  533 ;  Leggett  v.  Raymond,  6  Hill,  639, 
no  consideration  need  be  actually  expressed  to  bind  the  guarantor,  because 
the  law  will  presume  sufficient  consideration  for  the  support,  not  only  of 
the  note,  but  the  guaranty;  Beckford  v.  Gibbs,  6  Cushing,  154;  and 
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67611,  as  it  woald  seem^  in  the  absence  of  evidencei  that  both  contracts  were 
ootemporaneons;  Higgins  v.  Watson,  1  Manning,  428;  Leonard  v.  Yre- 
denbnrgh.  Bat  a  guaranty  of  a  promissory  note,  given  after  it  has  been 
delivered  to  the  party  guarantied,  cannot  be  sustained  by  the  consideration 
for  which  the  note  was  made,  or  by  that  for  which  it  was  negotiated,  and 
mus€,  therefore,  set  forth  the  new  consideration,  from  which  alone  it  can 
derive  validity;  Smith  v.  Ives;  Packer  v.  Wilson.  Such,  at  least,  seems  the 
most  harmonious  interpretation  which  can  be  put  on  the  decisions,  with 
respect  to  guaranties  of  negotiable  instruments,  although  it  is  incon- 
sistent with  the  language  held  in  some  of  the  oases;  Douglas  v.  How- 
land,  24  Wend«  35 ;  Luqueer  v.  Prosser,  1  Hill,  266 ;  Hunt  v.  BrowUi 
5  id.  145;  Bennett  v.  Pratt,  4  Denio,  275;  and  b  directly  opposed  by 
others.  Thus,  in  Hall  v.  Farmer,  5  Denio,  48,  2  Oomstock,  553,  a  gua- 
ranty of  a  note,  at  the  time  when  it  was  executed  and  delivered  to  the 
plaintiff,  was  held  invalid,  as  not  expressing  a  consideration. 

The  case  of  Wain  v.  Warlters  is  also  followed  in  Maryland  and  Geor- 
gia;  Elliott  v.  Gkise,  7  Harris  &  Johnson,  457;  Wyman  v.  Gray,  ib.  409; 
Henderson  v.  Johnson,  6  Georgia,  390 ;  and,  as  it  would  seem,  in  New 
Jersey;  Buckley  v.  Beardsley,  2  Southard,  570 ;  although  some  doubt 
was  expressed  on  this  point,  in  the  subsequent  case  of  Leamy  v.  LeO) 
Spencer,  337.  But  the  determination  of  the  courts  has  been  the  other 
way,  in  most  of  the  states  of  this  country.  In  Packard  v.  Richardson^ 
17  Mass.  122,  the  point  was  elaborately  examined  by  Parker,  0.  J.y 
who  held,  that  the  object  of  the  statute  was  to  secure  certain  and 
definite  evidence,  of  the  existence  and  terms  of  the  promise  sought  to 
be  enforced  against  the  defendant,  and  that  it  ought  not  to  be  carried 
further,  by  arguments  founded  on  the  technical  meaning  of  the  word 
agreement.  It  was,  therefore,  decided,  that  if  the  nature  and  extent  of 
an  undertaking  for  the  debt  or  default  of  another,  appear  in  writing,  the 
demands  of  the  statute  are  satisfied,  and  the  consideration  by  which  the 
agreement  is  upheld,  m&y  be  shown,  as  in  other  cases,  by  parol  evidence. 
The  same  course  of  decision  has  been  generally  followed  in  New  England; 
Sage  V.  Wilcox,  6  Connecticut,  81;  Smith  v.  Ide,  3  Yermont,290;  Levey 
V.  Merrill,  4  Maine,  180;  Gillingham  v.  Boardman,  29  Maine,  79;  as 
well  as  in  most  other  parts  of  the  union ;  Beed  v.  Evans,  12  Ohio,  28 ; 
Dormer  v.  Bigelow,  1  Branchy  281;  Tyler  v.  Givens,  Riley's  S.  0.  B.  56; 
Miller  v.  Irvine^  1  Devereux  &  Battle's  L.  B.  103 ;  Yiolett  v.  Patten, 
5  Oranch,  142;  Wren  v.  Pearce,  4  Smedes  &  Marshall,  91;  Beed  v. 
Evans,  17  Ohio,  128 ;  Taylor  v.  Boss,  3  Yerger,  330 ;  3  Hill,  480.  And 
there  can  be  little  doubt  of  its  soundness,  where,  as  in  some  of  the  states, 
the  word  promise  has  been  substituted  for,  or  introduced  with  the  word 
agreement,  in  the  fourth  section  of  the  statute;  Yiolett  v.  Patton;  Taylor 
T.  Boss  ;  Wren  v.  Pearce. 

H. 
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[*157]      *GODSALL  V,  BOLDERO. 


MICH.— 48  GEO.  3,  IN  K.  B. 

[reported  9  EAST,  72.] 

A  creditor  may  insure  the  life  of  his  debtor  to  the  extent  of  his  debt;  but  such  a 
contract  is  sabstantiallj  a  contract  of  indemnity-  against  the  loss  of  the  debt; 
and  therefore,  if,  after  the  death  of  the  debtor,  his  ezecntors  pay  the  debt  to  the 
creditor,  the  latter  cannot  afterwards  recorer  npon  the  policy;  although  the 
debtor  died  insolvent,  and  the  executors  were  furnished  wiUi  the  means  of  pay- 
ment by  a  third  party. 

This  was  an  action  of  debt  on  a  policy  of  insurance  made  the  29tli  of 
November,  1803,  ander  the  seal  of  the  defendants,  as  three  of  the  direo- 
tors  of  the  Pelican  Life  Insurance  Company,  on  behalf  of  the  company ; 
which  recited  that  the  plaintiffs,  ooachmakers  in  Long  Acre,  being  inte- 
rested in  the  life  of  the  Right  Hon.  Wm.  Pitt,  and  desirous  of  making  an 
insurance  thereon  for  seven  years,  had  subscribed  and  delivered  into  the 
office  of  the  company  the  usual  declaration  setting  forth  his  health  and 
age,  &c.,  and  having  paid  the  premium  of  15^.  15s.  as  a  consideration  for  an 
assurance  of  500Z.  for  one  year  from  the  28th  of  Nov.  1803,  it  was  agreed 
that  in  case  Mr.  Pitt  should  happen  to  die  at  any  time  within  one  year,  &o.y 
the  funds  of  the  company  should  be  liable  to  pay  and  make  good  to  the 
plaintiffs,  their  executors,  &c.,  within  three  months  after  his  demise  should 
have  been  duly  certified  to  the  trustees,  &c.,  the  sum  of  500Z.     And 
further,  that  that  policy  might  be  continued  in  force  from  year  to  year 
until  the  expiration  of  the  term  of  seven  years,  provided  the  annual  pre- 
mium should  be  duly  paid  on  or  before  the  28th  of  November  in  each 
year.     The  plaintiff  then  averred,  ai  the  time  of  making  the  said  ossu- 
r«l'i81  ^^**^^>  ^^  from  thence  until  the  death  of  Mr.  Pitt,  they  *were 
I-        -I  interested  in  his  life  to  the  amount  of  the  sum  insured;  and 
that  they  duly  paid  the  annual  premium  of  15/.  15s.  before  the  28th 
of  November,  1804,  and  the  further  sum  of  15/.  15s.  before  the  28th  of 
November,  1805 ;  and  that  after  that  day,  and  while  the  oMurance  teas 
in  force^  and  before  exhibiting  the  bill  of  the  plaintiffs,  viz.,  on  the  23d 
of  February,  1806,  Mr.  Pitt  died;  that  his  demise  was  afterwards  duly 
certified  to  the  trustees,  &c. ;  since  when  more  than  three  months  have 
elapsed  before  the  commencement  of  this  suit,  &o. ;  but  that  the  bOOL 
has  not  been  paid  or  made  good  to  the  plaintiffs.    There  were  also  counts 
for  so  much  money  had  and  received  by  the  defendants  to  the  plainti&* 
use,  and  upon  an  account  stated.     To  this  the  defendants  pleaded,  Ist, 
nil  debent.     2dly,  That  the  plaintiffs,  at  the  time  of  making  the  assu- 
rance, and  from  thence  until  the  death  of  Mr.  Pitt,  were  not  interested  in 
his  life  in  manner  and  form  as  they  have  complained,  &c.     Sdly,  As  to 
the  first  count,  that  the  interest  of  the  plaintiffs  in  the  policy,  and  thereby 
intended  to  be  covered,  was  a  certain  debt  of  500/.  at  the  time  of  making 
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the  policy  due  from  Mr,  Pitt  to  the  plaiDtiffii,  and  no  other;  and  that  the 
said  debt  afterwards,  and  afUr  the  death  of  Mr.  Pitty  and  hefiyre  the  exhu 
biting  of  the  plaintiff's  hilly  to  wit,  on  the  6th  of  March,  1806,  wa>sJvMy 
paid  to  the  plaintiffs  by  the  Earl  of  Chatham  and  the  Lord  Bishop  of 
Lincoln,  exeaUors  of  the  will  of  Mr.  Pitt.  Issnes  were  taken  on  the  two 
first  pleas :  and  as  to  the  last,  the  plaintiffs,  protesting  that  their  interest  in 
the  policy  thereby  intended  to  be  covered  was  not  the  said  debt  mentioned 
in  that  plea  to  be  due  to  them  from  Mr,  Pitt,  and  no  other,  replied,  that 
the  said  debt  was  not  afterwards,  and  after  the  death  of  Mr.  Pitt,  and 
before  the  exhibiting  of  their  bill,  fully  paid  to  them  by  the  Earl  of 
Chatham  and  the  Lord  Bishop  of  Lincoln,  executors  of  Mr.  Pitt,  in  man- 
ner and  iTorm  as  alleged,  &c. :  on  which  also  issue  was  joined. 

The  defendants  paid  31Z.(a)  into  court  upon  the  first  count :  and  on  the 
trial  of  the  cause  before  Lord  Ellenborough,  C.  J.,  at  Guildhall,  it  was 
agreed  that  a  verdict  should  be  entered  on  the  several  issues,  according  to 
the  direction  of  the  court,  on  the  following  case  reserved. 

The  policy  mentioned  in  the  declaration  was  duly  executed,  and  the 
premiums  thereon  were  regularly  paid.  Mr.  Pitt,  mentioned  in  p^«  ^q-. 
*the  policy,  died  on  the  23d  of  January,  1806 ;  which  event  was  I-  -■ 
duly  certified  in  February,  1806,  to  the  trustees  of  the  Pelican  Life 
Insurance  Company.  The  defendants,  before  Trinity  term  last,  were 
served  with  process  issued  in  this  cause  on  the  3d  of  June,  1806.  Mr. 
Pitt  was  indebted  to  the  plaintiff  at  the  time  of  the  execution  of  the 
policy,  and  from  thence  up  to  and  at  the  time  of  his  death,  about  500^. 
and  died  insolvent.  On  the  6th  March,  1806,  the  executor  of  Mr.  Pitt 
paid  to  the  plaintiffs  out  of  the  money  granted  by  parliament  for  the  pay- 
ment of  Mr.  Pitt's  debts,  1109Z.  lis.  6<^.  as  in  full  for  the  debt  due  to 
them  from  Mr.  Pitt.     The  case  was  argued  in  the  last  term  by 

Dampiery  for  the  plaintiffs,  who  contended  that  they  were  entitled  to 
recover  upon  this  policy,  notwithstanding  the  payment  of  the  debt  to  them, 
by  Mr.  Pitt's  executors  out  of  the  money  granted  by  parliament  for  that 
purpose.  It  is  clear  that  a  creditor  has  an  insurable  interest  in  the  life 
of  his  debtor,  and  the  amount  of  the  debt  is  the  measure  of  that  interest; 
and  so  far  the  existence  and  legality  of  the  debt(6)  is  necessary  to  the 
validity  of  the  insurance  in  point  of  interest  under  the  stat.  14  Geo.  8,  o. 
48;  but  it  is  not  the  debty  qu§l.  debt,  which  is  insured,  but  the  life  of  the 
debtor,  it  is  only  necessary  that  the  interest  should  exist  at  the  time  of 
the  insurance  made,  and  continue  up  to  the  time  of  the  death  of  the 
debtor,  as  it  did  in  this  case :  and  the  sum  insured  having  then  become 
due,  and  the  debtor's  estate  insolvent,  the  fact  of  payment  of  the  debt 
afterwards  by  a  third  party  cannot  be  material ;  such  payment  being  gra- 
tuitous. The  validity  of  the  insurance  depends  upon  ito  agreement  with 
the  Stat.  14  Geo.  8,  c.  48,  which  was  made  to  prevent  « insurances  on  lives 
or  other  events  wherein  the  assured  shall  have  no  interest ;"  and  for  this 

(a)  There  was  some  discnssion  in  the  coarse  of  the  argnmeDt  as  to  the  sufficiency 
of  the  sam  paid  into  court,  in  respect  of  the  premiums  received;  ttle 'grounds  of 
computing  which  did  not  distinctly  appear.  The  defendant's  counsel,  however, 
denied  the  necessity  of  paying  anything  into  court,  the  risk  having  once  commenced ; 
and  ultimately  no  opinion  was  given  by  the  Court  on  this  point. 

(b)  Dwyer  r.  Edle,  London  Sittings  after  Eil.  1783;  Park  on  Insur.  2d  ed.  491; 
ana  2  Marsh  on  Insur.  6t5. 
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purpose  it  enaots  (s.  1,)  that  <^no  insuranoe  shall  be  made  by  any  persons 
on  the  life  of  any  person,  &c.,  wherein  the  persons  for  whose  use,  benefit, 
or  on  whose  account  such  policy  shall  be  made,  shall  have  no  interest,  or 
by  way  of  gaming  or  wagering;''  and  it  avoids  every  assuranoe  made 
eontrary  to  the  true  intent  and  meaning  thereof.  The  2d  section  prohibits 
the  making  any  policy  on  the  life  of  any  person  without  inserting  in  it  the 
person's  name  interested  therein.  And  the  3d  section  provides  that  in 
r«lB01  ^^^  <^^9  *where  the  insured  hath  interest  in  such  life,  &o.,  no 
L  -J  greater  sum  shall  be  recovered  from  the  insurers  than  the  amount 
or  value  of  the  interest  of  the  insured  in  such  life,"  &o.  Now  here  it 
cannot  be  disputed  but  that  all  the  requisites  of  the  act  have  been  com- 
plied with.  The  only  question  which  can  be  made  is  upon  the  third  seo- 
tion,  as  to  the  necessity  of  the  interest  continuing  beyond  the  time  of  the 
event  happening  on  which  the  insurance  is  stipulated  to  be  paid,  and  to 
the  commencement  of  the  action.  But  the  interest  need  only  conUnne  up 
to  the  happening  of  the  event  insured,  when  the  cause  of  action  arises } 
and  that  is  the  usual  averment  in  actions  of  this  sort ;  and  the  defendants 
by  their  third  plea  admit  that  it  continued  beyond  that  time ;  for  they 
aUege  that  the  debt  was  paid  after  Mr.  Pitt*s  death,  though  before  the 
aotion  commenced.  But  if  it  had  been  necessary  that  the  interest  should 
endure  up  to  the  time  of  the  action  brought,  that  should  have  been  averred; 
which  has  not  been  usual ;  and  for  want  of  which  the  judgments  in  former 
cases  might  have  been  arrested.  The  hazard  was  run  for  which  the  pre- 
mium was  received,  during  Mr.  Pitt's  life,  and  as  he  died  insolvent,  there 
was  then  as  it  were  a  total  loss :  then  the  underwriter's  liability  cannot  be 
adeemed  by  the  voluntary  payment  of  a  third  party,  though  through  the 
hands  of  the  debtor's  executors.  The  very  payment  of  the  premium  gave 
the  plaintifEs  an  interest  in  the  policy;  and  it  could  not  have  been  in  the 
contemplation  of  the  Legislature,  when  they  granted  the  money  for  the  pay- 
ment of  Mr.  Pitt's  debts,  to  adeem  the  risk  of  underwriters.  In  the  case  of 
insurances  against  fire,  it  never  was  conceived  that  the  insurers  could 
avail  themselves  pro  tanto  of  charitable  donations  collected  for  the  benefit 
of  the  sufferers.  In  the  case  of  a  life  insurance,  the  premium  is  not  cal- 
culated upon  the  risk  of  the  insolvency  of  the  person  whose  life  is  insured, 
but  solely  on  the  probability  of  the  duration  of  the  life.  But,  if  the 
defendant's  objection  be  well  founded,  every  case  of  this  sort  will  be 
resolved  into  an  examination  of  the  assets;  of  which  the  insurers  will 
avail  themselves  pro  tanto,  after  having  had  the  benefit  of  the  whole  pre- 
mium :  and  this,  too,  at  any  distance  of  time  when  assets  may  be  forth- 
coming after  the  payment  of  the  loss.  But,  secondly,  by  the  payment  of 
r*1  A11  ™^^®y  ^^^  court  the  defendants  admit  a  continuance  of  the  *plain- 
l-  J  tiff's  interest  in  the  policy  beyond  the  amount  of  the  bare  debt; 
for  it  was  paid  in  after  the  liquidation  of  the  debt,  and  after  the  action 
commenced.  And  therefore  the  plaintiff's  would  be  entitled  to  recover 
something.  And  it  does  not  appear  how  the  premiums  received  have 
been  rfdup^j^Ho-j^  amount  p9Jd  into  court. 

MarryatytouiAl  said  that  fie  should  not  now  dispute  the  proposition, 
that  a  creditor  might  insure  the  life  of  his  debtor  since  the  statute; 
though  it  might  have  been  doubted,  at  first,  whether  such  an  interest  as 
that  in  the  life  of  another  were  within  the  contemplation  of  the  Legis- 
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latnre.  There  was  an  inception  of  the  risk  on  the  policy ;  and  therefore 
the  premium  was  properly  paid ;  and  no  question  can  arise  on  the  amount 
of  it ;  this  heing  an  insurance  on  a  precise  sum,  like  a  valued  sea  policy. 
The  only  question  is,  Whether,  in  the  erent,  the  plaintiffs  have  been 
damnified,  and  can  call  upon  the  assurers  for  any  indemnification.  To 
pursue  the  metaphor,  the  ship  insured  has  been  wrecked,  but  there  has 
been  a  salvage,  which  the  underwriters  were  entitled  to,  and  out  of  which 
the  assured  have  been  indemnified;  notwithstanding  which,  they  still 
claim,  as  for  a  total  loss,  contrary  to  the  very  nature  of  the  insurance, 
which  is  only  a  contract  of  indemnity.  Admitting  that  the  general  form 
of  the  declaration  in  these  cases  may  have  been  such  as  is  stated,  still  it 
is  competent  for  the  underwriters  to  show  that  a  salvage  has  been  received 
by  the  assured  to  the  whole  extent  of  their  loss,  and  in  no  case  can  an 
assured  recover  double  satisfaction,  whether  from  the  same  or  any  other 
person  ;  as  in  the  case  of  a  double  insurance :  and  therefore  it  is  imma- 
terial in  this  case  from  what  hand  the  first  satisfaction  came.  This 
principle  was  fully  admitted  in  the  case  of  Bird  v.  IUndall,(c)  where  it 
was  applied  to  a  case  much  stronger  than  the  present.  For  there  a  servant 
having  entered  into  articles  to  serve  his  master  for  a  certain  time  under 
a  penalty,  and  the  servant  having  left  his  service  before  the  time  by  the 
procurement  of  the  defendant,  this  court,  in  an  action  by  the  master  to 
recover  damages  against  the  seducer,  held  that  the  master's  having  before 
sued  the  servant  and  recovered  the  penalty  against  him  before  the  action 
brought  against  the  seducer  (though  in  fact  the  penalty  recovered  was  not 
received  till  after  the  second  action  commenced,  but  before  trial),  p^^  r.n-t 
was  a  •bar  to  such  further  remedy ;  considering  the  amount  of  the  *-  J 
penalty  as  ample  compensation  for  the  injury  received;  and  that  no 
further  satisfaction  could  be  received  from  any  other  quarter.— [|Lord 
EUenboroughf  0.  J.  I  never  could  entirely  comprehend  the  ground  on 
which  that  case  proceeded.  It  was  assumed  that  the  sum  taken  as  the 
penalty  from  the  servant  was  the  extreme  limit  of  the  injury  sustained  by 
the  master  :  but  there  is  the  doubt :  for  the  penalty  might  have  been  so 
limited,  because  of  the  inability  of  the  servant  to  undertake  to  pay  more } 
and  yet  it  might  have  been  very  far  from  an  adequate  qompensation  to  the 
master  for  the  injury  done  to  him  by  another  who  seduced  his  servant  from 
him.  I  remember,  however,  a  similar  case  tried  at  the  sittings  in  the 
Court  of  Common  Pleas  before  Mr.  Justice  Wilson,  sitting  for  the  Chief 
Justice,  who  ruled  the  same  point  upon  the  dry  authority  of  the  former 
decision ;  but,  as  it  seemed  to  me  at  the  time,  with  considerable  doubt 
upon  his  mind  as  to  the  propriety  of  it. — Lawrence^  J.  I  suppose  the 
court  proceeded  on  the  ground  that  the  penalty  was,  by  the  express  stipu* 
lation  of  the  parties,  made  an  equivalent  for  the  loss  of  the  service.--* 
Lord  EUenhorough.  That  is  so  as  between  the  parties  themselves ;  but 
it  may  admit  of  doubt,  whether  that  were  the  fair  way  of  considering  it 
as  against  a  stranger,  a  wrong-doer.]  A  voluntary  payment  of  another's 
debt,  if  accepted  as  such,  will  protect  the  debtor;  and  if  so,  it  will 
equally  protect  an  insurer  under  the  statute.  For  the  object  of  that  was 
to  prevent  wager  policies ;  but  if  this  policy  may  be  enforced,  notwith* 

(e)  3  Burr.  1346;  1  Blao.  373,  387. 
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standing  payment  of  the  debt,  every  creditor  may  gamble  upon  the  life  of 
his  debtor  by  way  of  insurance,  though  without  any  reason  to  doubt  of 
his  solvency ;  and  upon  his  death  he  would  be  entitled  to  double  satisfac- 
tion of  his  debt.  If  a  payment  out  of  the  debtor's  assets  would  have 
been  a  bar  to  this  action,  it  cannot  enter  into  ihe  merits  of  the  case  to 
inquire  by  whose  assistance  the  executors  have  been  enabled  to  make  the 
payment.  The  money  was  paid  by  them  and  received  by  the  plaintiffs, 
as  for  the  debt  of  Mr.  Pitt.  Then,  2nly,  the  payment  of  money  into 
court  on  the  first  count  only  admits  the  contract  declared  on.  It  admits 
that  the  plaintifis  had  an  interest  in  the  policy  up  to  the  death  of  Mr. 
r*1B^l  Pitt,  but  not  at  the  time  of  the  action  brought:  and  where  a 
L  J  demand  is  illegal  *on  the  face  of  it,  payment  of  money  into  court 
does  not  admit  it.(e^  [It  was  afterwards  stated  by  the  court,  and  agreed 
on  all  hands,  that  the  payment  of  money  into  court  on  the  first  count  only 
admitted  the  /acts  stated  in  that  count.] 

Dampter,  in  reply,  on  the  principal  question,  said  that  the  facts  of  the 
case  showed  that  this  was  not  a  wagering  policy;  but  that  the  plaintifis 
had  an  interest  in  it  up  to  the  extent  of  the  sum  insured.  And  he  denied 
that  the  subsequent  payment  of  the  debt  out  of  the  grant  of  parliament 
was  like  the  case  of  salvage  on  a  marine  policy;  for  that  was  an  advantage 
calculated  upon  by  the  underwriters  in  fixing  the  amount  of  the  premium ; 
but  here  the  solvency  of  the  debtor  formed  no  basis  of  the  calculation, 
but  only  the  probable  duration  of  his  life.  In  Bird  v.  Randall  (besides 
the  doubt  of  the  soundness  of  that  decision),  the  penalty  was  considered 
as  liquidated  damages  to  the  full  extent  of  the  injury :  and  the  judgment 
recovered  was  considered  as  a  satisfaction  in  law.  If,  in  this  case,  the 
plaintifijB,  after  recovering  judgment  against  the  underwriters,  had  attempt- 
ed to  sue  Mr.  Pitt's  executors,  the  cases  would  have  been  more  like.  This 
stands  as  the  case  of  a  grcUuttotu  payment  by  third  persons  of  the  debt  of 
another,  and  not  as  the  satisfaction  of  a  legal  demand,  nor  upon  a  stipu- 
lation to  receive  it  as  satisfaction  of  the  present  claim.  It  is  most  like 
the  case  of  a  charitable  donation  to  sufferers  by  fire  who  were  partially 
insured. 

Curia  adv,  vulU 

Lord  EUenhorovghy  0.  J*,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  debt  on  a  policy  of  insurance  on  the  life  of  the 
late  Mr.  Pitt,  efiected  by  the  plaintiff,  who  were  creditors  of  Mr.  Pitt 
for  the  sum  of  500^.  The  defendants  were  directors  of  the  Pelican  Life 
Insurance  Company,  with  whom  that  insurance  was  effected.  [His  Lord- 
ship, after  stating  the  pleadings  and  the  case,  proceeded-—]  This  assu- 
rance, as  every  other  to  which  the  law  gives  effect  (with  the  exceptions 
only  which  are  contained  in  the  2d  and  3d  sections  of  the  stat.  19  Geo. 
2,  c.  27,)  is  in  its  nature  a  contract  of  indemnity ^  as  distinguished  from 
a  contract  by  way  of  gaming  or  wagering.    The  interest  which  the  plain* 

r*1  fUl  ^^^^  ^^^  ^°  ^^^^  ^^  ^''  ^^^^  *'^9A  that  of  creditors ;  a  descrip- 
L  J  tion  of  interest  which  has  been  held  in  several  late  cases  to  be  an 
insurable  one,  and  not  within  the  prohibition  of  the  stat.  14  Geo.  3,  c. 

{d)  Cox  T.  Parry,  1  Term  Rep.  464;  and  Bibbans  t.  Crickett,  1  Bos.  k  PaL  264. 


OODSALL  T.  BOLDBBO.  297 

48,  8.  1.  That  interest  depended  upon  the  life  of  Mr.  Pitt,  in  respect  of 
the  means,  and  of  the  probability,  of  payment  whioh  the  continaanoe  of 
his  life  afforded  to  snch  creditors,  and  the  probability  of  loss  whioh  resulted 
from  his  death.  The  event,  against  which  the  indemnity  was  sough^  by 
this  assurance,  was  substantially  the  expected  consequence  of  his  death 
as  affecting  the  interest  of  these  individuals  assured  in  the  loss  of  their 
debt.  This  action  is,  in  point  of  law,  founded  upon  a  supposed  damnifi- 
cation of  the  plaintiffs,  occasioned  by  his  death,  existing  and  continuing 
to  exist  at  the  time  of  the  action  brought :  and  being  so  founded,  it  fol-> 
lows  of  course,  that  if,  before  the  action  was  brought,  the  damage,  which 
was  at  first  supposed  likely  to  result  to  the  creditors  from  the  death  of 
Mr.  Pitt,  were  wholly  obviated  and  prevented  by  the  payment  of  his  debt 
to  them,  the  foundation  of  any  action  on  their  part,  on  the  ground  of  such 
insurance,  fails.  And  it  is  no  objection  to  this  answer,  that  the  fund  out 
of  which  their  debt  was  paid  did  not  (as  was  the  case  in  the  present 
instanced  originally  belong  to  the  executors,  as  a  part  of  the  assets  of  the 
deeeaaea ;  for  though  it  were  derived  to  them  aliunde,  the  debt  of  the 
testator  was  equally  satisfied  by  them  thereout ;  and  the  damnification  of 
the  creditors,  in  respect  of  which  their  action  upon  the  assurance  contract 
is  alone  maintainable,  was  fully  obviated  before  their  action  was  brought. 
This  is  agreeably  to  the  doctrine  of  Lord  Mansfield  in  Hamilton  v.  Mendes, 
2  Burr.  1210.  The  words  of  Lord  Mansfield  are,  «The  plaintiff's  demand 
is  for  an  indemnity:  his  action  then  most  be  founded  upon  the  nature  of 
the  damnification,  as  it  really  is  at  the  time  the  action  is  brought.  It  is 
repugnant,  upon  a  contract  for  indemnity,  to  recover  as  for  a  total  loss, 
when  the  event  has  decided  that  the  damnification  in  truth  is  an  average, 
or  perhaps  no  loss  at  all.''  «  Whatever  undoes  the  damnification  in  the 
whole,  or  in  part,  must  operate  upon  the  indemnity  in  the  same  degree. 
It  is  a  contradiction  in  terms,  to  bring  an  action  for  indemnii^f  where 
upon  the  whole  event,  no  damage  has  been  sustained.'' 

Upon  this  ground,  therefore,  that  the  plaintiffs  had  in  this  case  no  sub- 
sisting cause  of  'action  in  point  of  law,  in  respect  of  their  contract,  r^i/^e-i 
i^arding  it  as  a  contract  of  indemnity^  at  the  time  of  the  action  *-  J 
brought,  we  are  of  opinion  that  a  verdict  must  be  entered  for  the  defend- 
ant on  the  first  and  third  pleas,  notwithstanding  the  finding  in  £ftvour  of 
the  plaintiflb  on  the  second  plea. 


LrsntAVCE,  whether  of  ships,  lives,  or  against  fire,  is  a  contract  of  indemnity, 
and  wheneyer  an  attempt  is  made  to  make  it  answer  any  other  purpose,  snch 
an  attempt  tends  to  divert  it  from  its  original  and  legitimate  object,  which  ren- 
ders it  the  more  extraordinary  that  contracts  so  plainly  wresting  it  from  its  pro- 
per sphere  as  interest  or  no4nterest  policies,  should  ever  have  been  recognised  by 
law.  That,  however,  they  were  so,  is  certain ;  though  they  were  so  far  discour- 
aged as  inconsistent  with  sound  principle,  that,  unless  a  policy  was  expressly 
stated  to  be  made  interest  or  no  interest,  it  was  nnderstood  that  the  insured  was 
interested,  and  he  was,  in  case  of  loss,  bound  to  prove  it.  See  Lucena  v.  Craw- 
fi>rd,  3  B.  A;  P.  101 ;  Sadlers'  Co.  v.  Badcock,  2  Atk.  656.  However,  wager  poli- 
cies, as  they  are  called,  are  now  forbidden  to  be  made  on  ships,  by  19  Qeo.  3,  c. 
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37,  and  upon  other  matters  by  14  G.  3,  cap.  48,  which  enacts,  **  that  no  insnranoe 
shall  be  made  by  any  person  or  persons,  bodies  politic  or  corporate,  on  the  Ufe  or 
lives  of  any  other  person  or  persons,  or  on  any  other  event  or  events  tohatsoeverf 
wherein  the  person  or  persons  for  whose  nse,  benefit,  or  on  whose  account  such 
policies  shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or  wagering; 
and  every  insurance  made  contrary  to  the  true  intent  and  meaning  hereof  shall 
be  null  and  void  to  all  intents  and  purposes." 

By  sec.  2,  the  name  of  the  person  interested  therein,  or  for  whose  use,  benefit, 
or  on  whose  account  the  policy  was  made,  is  to  be  inserted  in  it. 

By  sec.  3,  in  all  cases  where  the  insured  had  an  interest  in  the  life  or  livesy 
event  or  events,  no  greater  sum  shall  be  recovered  than  the  value  of  that 
interest 

By  see.  4,  marine  insurances  are  exempted  from  the  operation  of  this  latter 
act;  and  as  the  act  19  Geo.  3,  c.  37,  which  governs  them,  does  not  require  the 
name  of  the  person  really  interested  to.  be  inserted  in  a  marine  policy,  it  is  not 
necessary  that  it  should  be  so. 

This  act  does  not  extend  to  prevent  individuals  from  effecting  insurances  upon 
their  own  liveSf  provided  that  be  done  bona  fide*  But  it  seems  that  a  man  would 
not  be  permitted  to  evade  the  statute  by  procuring  one  in  whose  life  he  had  no 
legal  interest  to  insure  it  with  his  money  and  for  his  benefit,  though  ostensibly 
for  the  advantage  of  the  party  insuring.  Wainwright  v.  Bland,  1  Moo.  &  Bob. 
481,  1  Mee.  k  W.  32.  Still  it  has  been  held,  that,  where  a  life-policy  is  assignedj 
it  is  not  necessary  that  the  assignee  should  have  any  interest,  or  even  that  he 
should  have  paid  any  consideration ;  for  he  stands  upon  the  rights  of  the  party 
who  effected  the  insurance,  and  the  statute  only  applies  to  .the  original  parties  to 
the  policy,  not  to  their  assignees.    Ashley  v.  Ashley,  3  Simons,  149. 

The  statute  does  not  apply,  as  has  been  seen,  merely  to  life-policies,  but  to  poli- 
cies "on  any  other  event  or  events  whatsoever"  And  so  sweeping  are  these  words, 
that  it  is  perhaps  not  very  easy  to  say  precisely  what  description  of  wager,  if 
reduced  to  writing,  might  not  be  invalidated  by  them.  In  Roebuck  v.  Hamer- 
ton,  Cowp.  737,  (which  was  the  first  case  decided  on  this  statute,)  the  defendant, 
in  consideration  of  a  certain  sum,  undertook  to  pay  the  plaintiff  a  greater  sum, 
in  case  Monsieur  le  Chevalier  D'Eon  should  at  any  time  prove  to  be  a  female. 
At  the  trial  the  point  was  reserved,  whether  this  wager  was  prohibited  by  st.  14 

r*166l  ^^^*  ^*  ^^'  ^^^  ^^®  court  held  that  it  was  so.  It  must  be  observed,  *that 
in  this  case  the  wager  was  drawn  up  in  the  form  of  a  policy,  and  was  in- 
dorsed as  one,  and  opened  to  any  number  of  persons  who  pleased  to  subscribe* 
In  Paterson  v.  Powell,  9  Bingh.  320,  the  declaration  was  upon  the  following 
instrument : — 

''In  consideration  of  forty  guineas  for  lOOZ.,  and  according  to  that  rate,  for 
every  greater  or  less  sum  received  of  we,  whose  names 

are  hereunto  subscribed,  do,  for  ourselves  severally,  and  our  several  and  respec- 
tive heirs,  executors,  administrators,  and  assigns,  and  not  one  for  the  other  or 
others  of  us,  or  for  the  heirs,  executors,  &c,  of  the  other  or  others  of  us,  assume 
and  promise,  that  we  respectively,  or  our  respective  heirs,  executors,  &c.,  shall 
pay  or  cause  to  be  paid  to  the  said  ,  the  sum  or  sums  of  money  which 

we  have  hereunto  respectively  subscribed,  without  any  abatement  whatever ;  in 
case  the  Imperial  Brazilian  Mining  shares  be  done  at  or  above  lOOl.  per  share, 
on  or  before  the  31st  day  of  December,  1829. 
lOOL    James  Powell,  One  hundred  pounds, 

29  April,  1829. 
1002.    Henry  Hodges,        do. 
1002.    A.  P.  Johnson,        do. 
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The  court  held  this  instrument  void,  as  a  policy  prohibited  by  the  statute.  The 
Lord  Chief  Justice  remarked,  "  that  it  had  been  contended  that  the  words  of  the 
act  were  confined  to  cases  where  there  was  a  9ut(fect-maiier  of  insurance  exposed 
to  peril ;  but  that  that  argument  was  inconsistent  with  the  words  any  evenf  or 
events  whatsoever :"  and  his  lordship,  cited  on  that  subject,  the  case  of  Mollison 
T.  Staples,  1  Park  on  Ins.  140  n.,  where  a  policy  on  the  event  of  there  being  an 
open  trade  between  Great  Britain  and  Maryland  on  or  before  July  6,  1778,  was 
held  void  by  Lord  Mansfield.  '^  Our  decision,^'  continued  his  lordship,  **  there- 
fore, must  turn  upon  the  provisions  of  the  14  Geo.  3,  if  this  instrument  can  be 
deemed  a  policy.  Upon  that  point  we  entertain  no  doubt  Here  is  a  premium 
paid,  in  consideration  of  the  insurers  incurring  the  risk  of  paying  a  larger  sum 
upon  a  given  contingency.  The  instrument  is  open  to  all  who  may  choose  to 
subscribe,  that  is,  without  restriction  of  persons  or  numbers*  It  then  proceeds  in 
the  usual  language  of  policies  of  insurance — '  We  respectively  will  pay,  or  cause 
to  be  paid,  to  the  sum  and  sums  of  money  which  we  have  here- 

unto respectively  subscribed,  without  any  abatement  whatever,  in  case,'  &c.  If 
the  instrument  in  Bobuck  v.  Hamerton,  was  rightly  held  to  be  a  policy,  I  can 
make  no  just  discrimination  between  that  instrument  and  the  present.  It  is  true, 
that  the  policy  contains  no  clause  about  average,  because  the  circumstances  of 
the  risk  do  not  require  it.  But,  if  the  instrument  can  be  deemed  a  policy  with- 
out that  clause,  we  should  impair  the  efficacy  of  the  act  of  parliament,  if  it  were 
to  consider  it  as  an  ordinary  contract.  I  cannot  consider  it  as  other  than  a 
policy,  and,  if  so,  the  plaintiff's  claim  must  receive  the  same  answer  as  was  given 
by  Lord  Mansfield  in  Roebuck  v.  Hamerton ;  first,  that  this  is  an  insurance  on 
an  event  in  which  the  party  had  no  interest ;  or,  if  he  had,  the  policy  does  not 
disclose  the  name  of  any  party  interested.'' 

On  the  other  hand,  it  is  too  late  to  contend  that  there  may  not  be  many 
legal  wagers.  And  there  are  instances  in  which  the  courts  have  refused  to  apply 
to  such  the  provisions  of  the  statute  in  question ;  thus,  in  Good  v.  Elliott,  3  T.  R. 
693,  the  action  was  upon  a  wager  between  the  plaintiff  and  defendant,  whether 
Susannah  Tye  had  bought  a  certain  wagon  from  David  Coleman.  The  declara* 
tion  stated  the  nature  of  the  transaction ;  and,  afler  a  verdict  for  the  plaintiff,  a 
rule  nisi  was  obtained  to  arrest  judgment,  but  was  discharged  by  the  court 
(dissentienie  BuUer,  J.)  after  an  elaborate  discussion  of  the  entire  subject  The 
majority  of  the  Judges  relied  upon  several  decided  cases,  as  proving  that  all 
wagers  were  not  necessarily  void  at  common  law,  but  only  those  which,  by 
injuring  a  third  person,  disturb  the  peace  of  society,  or  which  militate  against  the 
morality  or  sound  policy  of  the  kingdom ;  and  they  remarked,  that  had  the  law 
been  otherwise,  there  would  have  been  no  occasion  for  passing  st  14  G.  3  at  all. 
They  then  proceeded  to  consider  the  question,  whetiier  the  transaction  was 
invalidated  by  that  statute,  and  concluded  that  it  was  not  ''  The  statute,"  said 
Mr.  J.  Grose, ''  evidently  meant  that  every  ^assurance  on  llVes,  or  on  ^^^y  r^ig^i 
other  evenly  in  which  the  assured  has  not  an  interest,  shall  be  void,  whether 
such  insurance  be  effected  in  the  form  of  a  policy,  or  by  way  of  gaming  or  wager* 
ing.  And,  if  the  construction  contended  for  by  the  defendant  be  the  true  one,  it 
leads  to  this  extraordinary  proposition,  viz.,  that  a  statute  which  concerns  every 
part  of  the  community,  and  which  was  passed  in  1774,  has  never  been  understood 
by  any  one  till  1790.  <  To  say  that  every  wager  is  prohibited  by  this  statute,  is  to 
say,  that  every  wager  is  an  insurance;  and  that  the  parliament  meant  to  describe 
a  wager  by  calling  it  an  insurance,  which  I  am  of  opinion  was  not  their  intent" 
Lord  Kenyon,  in  his  judgment,  further  remarked,  that  it  was  apparent  that  the 
Legislature  had  written  instruments  only  in  contemplation,  by  requiring  the 
names  of  the  parties  interested  to  be  inserted  thereint 
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It  will  be  observed,  that  the  majority  of  the  Judges  in  Good  v.  Elliott  seem  to 
have  considered  the  distinction  between  cases  within  and  cases  not  within,  the 
meaning  of  the  statute  to  consist  rather  in  the  nature  of  the  risky  than  in  the  form, 
(provided  it  be  written)  of  the  contract.    Indeed,  the  construction  put  upon  the 
act  by  Grose,  J.,  is  irreconcilable  with  any  other  view ;  for  his  Lordship,  com- 
menting on  the  statute,  says,  (as  is  above  cited,)  "  The  statute  meant,  that  every 
assurance  on  lives,  or  any  other  event,  in  which  the  assured  had  not  an  interest, 
should  be  void,  whether  such  insurance  be  effected  in  the  form  of  a  policy,  or  by 
v>ay  of  gaming  or  wagering  ;"  manifestly  intending  to  express  his  opinion,  that 
there  were  two  ways  of  efifecting  an  insurance,  the  one  in  the  form  of  a  policy, 
the  other  by  way  of  gaming  or  wagering — that  is,  in  (he  form  of  abet ;  but  that, 
whichever  way  was  adopted,  the  insurance  would  equally  be  void,  if  the  insured 
had  no  interest  in  the  subject-matter  of  insurance.    And  certainly  that  construc- 
tion of  the  act  appears  rational;  and  there  may  be  something  not  quite  in 
accordance  with  common  sense,  in  saying  that  a  statute  prohibiting  a  contract 
can  be  evaded  by  shaping  the  contract  in  one  form  rather  than  another.    Now, 
if  that  construction  of  the  statute  be  the  true  one,  and  if  insurances  be  void, 
though  in  the  form  of  wagers,  not  of  policies,  the  next  question  will  he—whai 
wagers  are,  in  nature  and  in  substance,  insurances,  as  contradistinguished  from 
mere  bets  f  and  this  question,  too,  seems  to  be  answered,  by  Mr.  J.  Grose,  whO| 
using  the  very  words  of  the  statute,  says,  that  it  evidently  intended  insurances 
upon  events.    Now  an  eoent — ^that  which  will  eventually  happen  (evenire,)  seems 
to  include  the  uncertain — ^uncertain,  because  future — tissue  of  any  transaction 
whatever.     To  give  the  word  event  used  in  the  act,  that  sense,  and  to  construe 
every  wager  on  an  event  to  be  a  policy,  would  have  the  effect  of  dividing  all  written 
wagers  into  two  classes: — 1.  Wagers  upon  questions  capable  of  solution  in 
prcesenti. — 2.    Wagers  upon  questions  incapable  of  solution  in  prcesenti,  or 
events.^. For  instance,  under  the  former  class  would  fall  a  wager  whether  a  par- 
ticular horse  is  black  or  white,  since  the  colour  of  the  horse  is  an  existing  fact ; 
under  the  second  class,  a  wager,  whether  the  foal  a  mare  now  goes  with  wiU  be 
black  or  white,  as  that  is  a  wager  upon  an  event.    But,  if  such  really  were  the 
distinction  between  cases  comprised  and  those  not  comprised  by  the  statute,  it 
would  be  a  very  thin  one  indeed ;  for,  after  all,  if  two  men  lay  a  bet  upon  a  matter, 
the  truth  of  which  is  presently  ascertainable,  although  the  thing  either  is,  or  is 
not,  as  is  asserted,  and  therefore  its  status  cannot,  with  reference  to  the  general 
nature  of  things,  be  an  event ;  still,  as  the  betters  are  themselves  uncertain  how 
the  truth  will  upon  examination  be  discovered  to  be,  their  discovery  of  the  true 
state  of  things  is  an  event,  although  the  thing  discovered  itself  is  not.    And  the 
the  distinction  would  indeed  be  a  fine  one,  which  should  consist  in  the  difference 
between  a  wager  on  a  future  thing,  and  a  wager  on  the  future  discovery  of  an 
existing  thing.    But,  without  adopting  this  distinction,  it  is  impossible  to  escape 
from  the  conclusion,  thai  the  application  of  the  act  is  to  those  written  contracts 
only  which  are  in  the  form  of  policies  ;  or,  to  go  a  little  jurther,  {hat,  if  it  do 
apply  to  any  other  contracts,  it  at  all  events  applies  only  to  such  as  are  ordinarily, 
and  in  the  common  course  of  business,  Tnade  by  way  of  policy,  though  the  parties 
\*\  f\9^  ^^^f  f^  ^^  purpose  of  evading  the  statute,  have  ^framed  them  in  the  shape 
of  wagers.    That  the  class  of  cases  comprehended  within  the  latter  part 
of  the  above  proposition,  should  be  within  the  provisions  of  the  act,  seems  but 
reasonable.    For  the  former  part  of  the  proposition  there  is  great  authority. 

And,  first,  there  is  authority  to  prove,  that  all  wagers,  if  conceived  in  the  form 
of  policies,  are  within  the  statute.  In  Roebuck  v.  Hamerton,  the  wager  was  not 
upon  an  event,  in  the  strict  sense  of  that  word  ;  but  on  an  existing,  though  unas- 
certained fact,  the  sex  of  the  Chevalier  D*£on.    It  is  true,  that,  in  the  other 


GODSALL  T.  BOLDEBO.  301 

sense  above  suggested,  treating  the  discovery  as  tlie  event,  it  was  on  an  event ; 
for  the  words, ''  in  case  the  Chevalier  should  at  any  time  prove  a  female"  But 
Lord  Mansfield,  although  the  distinction  between  existing  facts  and  future  events 
was  taken  at  the  bar,  founded  his  judgment  not  on  that  distinction,  but  on  the 
form  of  the  contract.  ^  ^'  The  parties  themselves,"  said  his  lordship,  ''have  called 
it  a  policy.  It  is  indorsed  as  a  policy,  opened  as  a  policy,  and  any  number  of 
persons  whatever  might  have  subscribed  it  as  such ;  therefore,  it  is  clearly  within 
the  act" 

In  the  case  of  Paterson  v.  Powell,  cited  at  the  beginning  of  the  note,  the 
court,  as  will  be  seen  on  reference  to  the  extracts  above  made  from  the  judgment 
of  the  Lord  C.  Justice,  relied  particularly  upon  the  form  of  the  contract,  which 
was  that  of  a  policy. 

On  the  other  hand,  it  is  clear,  as  has  been  said,  from  Good  v.  Elliott,  that  it  is 
not  every  toager  which  is  an  insurance  within  the  meaning  of  the  act.    In  Good 
V.  Elliott,  the  wager,  it  is  true,  was  not  upon  an  event;  but  we  have  seen  already 
how  thin  the  distinction  is  between  a  wager  on  a  future  circumstance,  and  a 
wager  on  the  future  discovery  of  a  present  but  unknown  one.    [In  a  recent  case, 
however,  in  the  Court  of  Queen's  Bench,  it  has  been  held  to  make  the  difference 
between  the  legality  and  illegality  of  a  bet  on  the  result  of  a  horse  race,  Pugh  v. 
Jenkins,  I  Q.  B.  631 ;  but  that  case  if  it  remain  unimpeached,  will  be  sustained 
upon  the  peculiar  wording  of  9  Ann.,  c.  14,  sec.  5.]     In  the  late  case  of  Morgan 
V.  Pebrer,  3  Bingh.  N.  G.  454,  the  impression  of  the  court  appeared  to  be,  that  a 
wager  on  a  future  event,  if  not  conceived  in  the  shape  of  a  policy,  would  not 
necessarily  fall  within  the  statute.  It  was  an  action  of  assumpsit ;  and  the  decla- 
ration stated,  that  in  consideration  that  the  plaintiffs  would,  at  the  defendant's 
request,  purchase  10,0002.  of  Cortes  Bonds,  and  30,0002.  Spanish  Scrips  the 
defendant  promised  to  indemnify  them  against  loss  in  a  particular  manner,  which 
he  had  neglected  to  do.    Plea^  that  the  contract  was  for  the  purchase  of  public 
securities,  to  be  delivered  on  a  future  day,  and  was  in  truth  a  wager  on  the  price 
of  Spanish  securities,  by  which  the  plaintiffs,  as  brokers  for  the  defendant,  agreed 
with  certain  persons,  that  if  the  price  of  the  said  securities  should  be  higher  on 
a  certain  future  day,  the  defendant  should  receive  the  difference ;  if  lower,  should 
pay  the  difference.    Demurrer^  on  the  argument  of  which  it  was  decided,  in 
accordance  with  Henderson  v.  Bise,  1  Stark.  158;  Wells  v.  Porter,  2  Bingh.  N. 
C.  722;  Oakley  v.  Rigby,  ibid.  732 ;  Elsworth  v.  Cole,  2  Mee.  k  Welsh.  31 ;  and 
Bobson  V.  Fallows,  2  Bingh.  N.  G.  332,  that  time  bargains  in  foreign  securities, 
are  not  void  by  tiie  Stock-Jobbing  Act    But,  though  that  was  the  principal 
point,  it  was  also  submitted  to  the  court  by  Mr.  Gtile,  who  argued  for  the  defend- 
ant, that  the  contract  was  a  gaming  policy,  void  by  the  14  G.  3,  and  Paterson  v. 
Powell  was  cited.   Upon  this  point  the  Lord  Chief  Justice  said, ''  As  to  the  statute 
14  G.  3,  c.  48,  there  is  no  case  which  has  treated  a  simple  wager  as  within  the 
enactments  against  wagering  policies  on  lives ;  and  I  cannot  see  how  a  simple 
wager,  unobjectionable  upon  other  grounds,  can  be  said  to  fall  within  this  statute, 
when  it  does  not  even  assume  the  form  of  a  policy  of  insurance."    The  observa- 
tions of  the  rest  of  the  court  were  equally  strong,  and  it  was  expressly  stated  by 
Mr.  J.  Vaughan,  that  Lord  Eenyon  and  Mr.  J.  Grose  had  both  laid  it  down, 
"that  the  statute  did  not  apply,  except  in  the  case  where  the  wager  cusumed  the 
shape  of  a  policy  of  insurance" 

It  must,  however,  be  observed  on  Morgan  v.  Prober,  that  it  does  not  seem  to 
have  been  necessary  in  that  case  to  decide  the  point,  whether  a  wager  on  a  future 
event,  not  conceived  in  the  usual  shape  of  a  policy,  be  within  Hie  meaning  of 
the  act,  or  no.  For  it  did  not  sufficiently  appear  from  the  record  that  the  parties 
were  not  interested  in  the  event.    On  the  contrary,  it  rather  appeared  that  they 
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were  so;  for,  althongh  they  were  not  possessed  of  the  Spanish  Stock,  still,  if  a 
contract  to  buy  *foreign  stock  at  a  future  day,  or  else  pay  the  diflFerence 
1^  ^  between  its  then  and  present  price,  be  not  illegal  as  a  time-bargain  within 
the  Stock-jobbing  Act,  then  it  is  clear  that  the  party  making  such  a  contract  has 
an  interest  in  the  eventual  price,  and,  if  so,  the  case  cannot  fall  within  the  14  G. 
3.  There  is  another  ground  on  which  this  case  may  possibly  be  exempted  from 
the  operations  of  the  statute.  Lord  Eenyon,  it  will  be  remembered,  seemed  to 
think  that  the  act  only  applied  to  written  contracts.  Now  there  was  no  averment 
in  any  part  of  the  record  in  Morgan  v.  Pebrer,  that  any  part  of  the  contract 
there  was  in  writing.  Whether  Lord  Kenyon's  dictum  on  that  subject  may  be 
hereafter  acquiesced  in,  is  another  question.  Certainly  it  would  be  strange  if  a 
gaming  policy,  prohibited  from  being  made  in  writing,  could  be  good  if  made  by 
parol;  and  the  effect  of  that  clause  in  the  statute  which  directs  that  the  name  of 
the  party  interested  shall  be  inserted,  may  perhaps  be,  not  to  render  a  policy 
good  if  verbal,  which  would  be  bad  if  written,  but  to  render  a  writing  necessary 
in  every  case. 

Notwithstanding  the  strong  expressions  used  by  the  court  in  Morgan  v.  Pebrer, 
which,  according  to  the  well-known  rule,  must  be  referred  to  the  case  then  before 
them,  it  is  extremely  difficult  to  suppose,  that  if,  in  any  of  those  transactions  on 
which  policies  are  usual,  a  gaming  policy  were  worded  like  a  common  wager,  it 
would  be  held  to  be  thus  exempted  from  the  operation  of  the  14  G.  3. 

To  such  cases  the  expressions  of  Lord  Mansfield,  in  Foster  v.  Thackery,  cited 
by  BuUer  J.,  in  Gk)od  v.  Elliott,  would  forcibly  apply.  '^  What,"  said  his  lordship, 
*'  is  a  policy  ?    It  is  derived  from  a  French  word  which  means  a  promise.    Is  a 
particular  form  necessary  ?  Must  it  begin, '  In  the  name  of  God,  amen  V  or  refer  to 
Lombard  Street?   A  mercanHle  poUeg  we  all  know,  but  a  gaming  policy  is  a  mere 
wager.  If  the  form  were  essential  under  the  act,  it  may  be  evaded  immediately ; 
for  it  may  begin, '  We  promise,  if  war  de  declared,  we  will  pay,'  kc.    Apply  that 
to  mercantile  affairs:  'We  promise,  if  the  ship  sails,  and  does  not  arrive,'  &c." 
Perhaps  few  readers  have  perused  the  admirable  judgment  of  Mr.  J.  Buller,  in 
the  case  of  Good  v.  Elliott,  without  feeling  regret  that  his  construction  of  the  act 
was  not  adopted,  and  aU  idle  wagers  whatever  held  to  be  invalidated  by  it.    [See 
also  the  remark  of  Lord  Denman,  C.  J.,  in  Fisher  v.  Waltham,  4  Q.  B.  893.]    It 
must  indeed  be  observed  that,  even  as  the  law  now  stands,  many  such  are  void 
as  contravening  public  policy:  for  instance,  between  voters  as  to  the  result  of  an 
election,  Allan  v.  Hearn,  1  T.  B.  56 ;  or  whether  T.  W.  would  be  transported  for 
forgery,  Evans  v.  Jones,  6  M.  &  W.,  77.   [So  in  Fisher  v.  Waltham,  4  Q.  B.  889, 
where  a  clerk  having  betted  that  he  would  not  pass  his  examination  for  admission 
as  an  attorney,  the  bet  was  held  void  on  the  ground  that  he  had  the  event  in  his 
own  hands,  which  it  is  presumed  the  court  looked  upon  as  a  circumstance  incon- 
sistent with  there  being  a  consideration  for  the  defendant's  promise ;  and  see 
now  the  statute  8  &  9  Vict  c.  109,  s.  18,  which  enacts,  "  That  all  contracts  or 
agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming  or  wagering, 
shall  be  nuU  and  void ;  and  that  no  suit  shall  be  brought  or  maintained  in  any 
Court  of  Law  or  Equity  for  recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager  shall  have  been 
made:  Provided  always,  that  this  enactment  shall  not  be  deemed  to  apply  to 
any  subscription,  or  contribution,  or  agreement,  to  subscribe  or  contribute  for 
or  toward  any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime,  or  exercise,"  and  by  sec.  19,  it  is 
provided  that  it  "  shall  be  lawfril,"  in  cases  of  feigned  issues,  for  the  court  to 
direct  them  in  a  form  given  in  the  schedule  to  the  act.    Where  a  feigned  issue 
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vas  made  up  since  the  statnte  in  the  old  form  of  a  wager,  an  attempt  was  made 
to  stay  the  proceedings  upon  it,  on  the  gronnd  that  it  disclosed  a  contract,  in 
Contravention  of  the  18th  section.  The  conrt|  however,  refhsed  a  rule  to  show 
cause,  being  clearly  of  opinion  that  it  was  not  a  wager  within  the  meaning  of 
the  act.    Luard  v.  Butcher,  2  C.  6.  858.] 

With  respect  to  the  nature  of  the  interest  which  the  statute  requires,  Lord 
TenUrden  in  Halford  v.  Kjt^t,  10  B.  &  C.  726,  expressed  a  strong  opinion  that 
it  must  be  a  pecuniary  one,  A  policy  effected  by  a  father,  in  his  own  name,  on 
the  life  of  his  son,  was,  in  that  case,  held  void.  '^  It  is  enacted,"  said  Bayley,  J., 
^  that  no  greater  sum  shall  be  recovered  than  the  amount  of  the  mine  of  the 
interest.  Now  what  was  the  amount  of  the  value  of  the  interest  in  this  case  ? 
Certainly  not  one  farthing.  If  a  father^  wishing  to  give  his  son  some  property 
to  dispose  of,  make  an  insurance  on  his  son's  life,  in  his  (the  son's)  name,  not  for 
his  (the  father's)  own  benefit,  but  for  the  benefit  of  the  son,  there  is  no  law  to 
prevent  his  doing  so ;  but  that  is  a  transaction  quite  different  from  the  present." 
A  creditor  (as  is  well  known)  has  an  insurable  interest  in  the  life  of  a  debtor, 
Anderson  v.  Edie,  Park.  Ins.  640 ;  unless,  indeed,  the  debt  be  an  illegal  one, 
Dwyer  v.  Edie,  Park.  639.  A  trustee  may  insure  in  respect  of  the  interest  of 
which  he  is  a  trustee,  Tidswell  v.  Angerstein,  Peake,  161.  Lord  Eenyon  held, 
at  Nisi  Prius,  that  a  wife,  who  had  insured  her  husband's  life,  need  not  prove  she 
was  interested  in  it,  for  it  must  be  presumed ;  Reed  v.  Boyal  Exchange  Assu- 
rance Co.,  Peake  Add.  Ga.  70.  It  has  been  always  considered  clear  that  a  man 
may  insure  his  own  life ;  but,  as  has  been  already  observed,  the  Court  of  Exche- 
quer has  expressed  an  opinion,  in  Wainwright  v.  Bland,  that  a  man  cannot,  in 
order  to  evade  the  statute,  legally  insure  his  own  life  with  the  money  and  for  the 
benefit  of  another.  Indeed,  there  would  be  another  objection  to  such  a  proceed- 
ing, arising  from  sec.  2  of  the  statute,  which  requires  the  insertion  of  the  name 
of  the  person  on  whose  account  the  policy  was  underwritten. ,  [Queere,  if  an 
allegation  in  a  declaration  upon  a  policy  that  A.  and  B.  were  interested,  is  satis- 
fied by  proof  that  A.  was  mortgagor  and  B.  mortgagee.  See  Pirn  v.  Beid,  6  M. 
&  Gr.  1.] 

The  principal  case  of  GodsaJU  v.  Boldero  did  not  indeed  turn  on  the  statute  of 
14  G.  3,  but  on  the  common-law  doctrine,  that  insurance  is  a  contract  of  indem- 
nity. The  act  applies  to  cases  where  there  never  was  an  interest  to  insure ;  the 
Gommon-law  doctrine  to  cases  where  *there  was  an  interest,  but  the  in-  r«^Y01 
Bured  has  been  indemnified  without  the  aid  of  the  insurers. 

The  doctrine  established  by  Gbdsall  v.  Boldero,  as  applicable  to  such  cases,  ia 
recognised  in  Ex  parte  Andrews  in  re  Emett,  1  Madd.  673.  Stephen  Emett  had 
assigned  a  contingent  interest,  determinable  on  the  death  of  his  wife  Margaret, 
to  his  brothers,  Thomas  and  Charles,  to  secure  debts  firom  him  to  them.  They 
had  each  insured  the  life  of  Margaret,  and  on  her  death  received  200Z.  from  the 
office.  Stephen  Emett  afterwards  becoming  bankrupt|  they  proved  their  whole 
debt,  without  deducting  the  2002.,  and  the  question  was,  whether  so  much  of  the 
proof  should  be  expunged.  ^  Upon  the  argument,"  said  the  Vice-Chancellor, 
Sir  Thomas  Plumer,  ^*  this  case  was  assimilated  to  Godsall  v.  Boldero,  of  which 
it  is  the  converse.  Here  the  party  recovered  not  his  debt,  but  the  sum  insured 
by  the  policy.  But,  it  is  said  that,  inasmuch  as  in  that  case  the  transactions 
were  blended,  and  what  was  paid  by  the  executors  absolved  the  office,  so  pay- 
ment by  the  office  discharges  the  debt.  It  may  be  argued,  however,  that  it  does 
not  necessarily  follow  that  the  court  deciding  that  the  party,  having  been  paid  by 
the  executors,  could  not  recover  from  the  office,  would  have  decided  that,  having 
been  paid  by  the  office,  he  could  not  recover  from  the  executors.  The  contract 
with  the  insurance  office  must  be  a  contract  of  indemnity:  it  would  be  legal  only 
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as  an  indemnity  commensnrate  with  the  interest  of  the  party.  The  contract  is 
to  indemnify  from  loss ;  bat  there  was  no  loss.  That  case,  therefore,  though  it 
bears  on  this  question,  does  not  conclude  it."  Ex  parte  Andrews  was  decided  on 
another  point.  The  observations  of  the  Vice-Ghancellor,  in  that  case,  are  fully 
borne  out  by  the  decision  of  the  Court  of  Queen's  Bench  in  Clark  v.  Blything,  2 
B.  &  C.  254,  which  settles  that  the  converse  of  Godsall  v.  Boldero  does  not  hold 
good.  That  was  an  action  to  recover  satisfaction  from  the  hundred  for  stacks 
wilfully  burnt  It  appeared  that  they  had  been  insured,  and  that  the  plaintiff  had 
received  the  amount  of  the  loss  from  the  office.  The  court,  however,  held,  that 
he  was  entitled  to  recover.  The  same  point  had  been  previously  decided  in 
Mason  v.  Sainsbury,  2  Marshall  on  Insurance,  796,  accord.  Yates  v.  White,  4 
Bingh.  N.  C.  272.  [In  Powles  v.  Innes,  II  M.  t  W.  10,  it  was  held  that  a  per- 
son who  assigns  away  his  interest  in  a  ship  or  goods  after  effecting  a  policy  of 
insurance  upon  them,  and  before  the  loss,  cannot  sue  upon  the  policy  j  except 
as  a  trustee  for  the  assignee  in  a  case  where  the  policy  is  handed  over  to  him 
upon  the  assignment,  or  there  is  an  agreement  that  it  shall  be  kept  alive  for  his 
benefit.] 

There  is  a  case  reported  in  6  Esp.  11,  Holland  v.  Smith,  decided  by  Lord  Ellen- 
borough,  from  which  it  may  be  conjectured  that  his  Lordship  was  of  opinion, 
that  if  A.  insure  the  life  of  B.,  his  debtor,  and  afterwards  the  debt  is  paid  off,  B. 
may,  by  continuing  to  pay  the  premiums,  keep  the  policy  alive  for  his  own  bene- 
fit. In  that  case,  O'Hara,  being  indebted  in  50Z.  to  Kendrick,  the  latter  insured 
his  (O'Hara's)  life  to  that  amount.  The  debt  was  paid  off,  and  O'Hara's  execu- 
tor afterwards  sued  Kendrick's  executor  for  the  amount  of  the  insurance,  which 
had  been  received  by  the  latter  from  the  office,  and  having  proved  that  O'Hara 
had  regularly  repaid  Kendrick  the  amount  of  premiums  paid  by  the  latter  to  the 
office,  he  was  held  entitled  to  recover ;  his  Lordship  saying,  that ''  it  must  be 
taken  that  O'Hara  meant  to  keep  the  policy  alive  for  his  own  benefit''  It  is, 
however,  dear,  from  Godsall  v.  Boldero,  that  Kendrick's  executor  could  not  have 
recovered  against  the  office ;  and  as  O'Hara's  executor  must,  if  he  had  sued  the 
office,  have  sued  in  the  name  of  Kendrick's  executor,  it  would  be  strange  if  his 
rights  were  more  extensive.  It  must,  however,  be  observed,  that  the  question  of 
the  rights  of  either  executor  against  the  office,  was  by  no  means  necessarily  in- 
volved in  this  case,  which  only  decides  that  Kendrick's  executor  was  not  entitled 
to  the  money  as  against  O'Hara's  executor,  but  must  be  taken  to  have  received 
it  as  the  latter's  agent.  [Where  a  debtor  and  his  wife  joined  in  an  assignment 
by  way  of  mortgage  of  a  chose  in  action  not  capable  of  being  reduced  into  pos- 
session during  the  wife's  life,  to  a  creditor,  to  secure  a  debt  of  3002.  and  interest 
The  creditor  afterwards,  without  the  knowledge  of  his  debtor,  insured  the  wife's 
life  for  200Z.;  and  upon  her  death  in  the  lifetime  of  her  husband,  received  that 
sum  from  the  office.  The  husband  as  administrator  to  his  late  wife  filed  his  bill 
against  the  creditor,  claiming  to  set  off  the  2002.  against  the  mortgage  debt,  and 
to  be  let  in  to  redeem  on  payment  of  the  balance.  Vice-Chancellor  Wigram  held 
that  the  creditor  had  an  insurable  interest  in  the  wife's  life,  but  that  the  risk 
insured  against  was  the  wife's  survivorship,  which  therefore  ceased  upon  the  wife's 
death  in  her  husband's  lifetime,  and  that  the  contract  being  one  of  indemnity, 
the  office  had  paid  the  2002.  in  their  own  wrong, — ^the  money  so  paid  therefore 
could  not  be  claimed  by  way  of  set-off  by  the  husband,  Henson  v.  Blackwell,  4 
Hare's  Bep.  434.  Quaere,  whether  in  this  case  the  interest  was  not  in  th^  Au»- 
barid^s  life.] 

There  is  a  question  which  has  been  occasionally  mooted,  but  on  which  I  am 
not  aware  of  any  express  decision,  viz.,  whether,  if  a  man, 'having  an  interest  in 
the  life  of  another,  were  to  insure  it,  and  the  interest  were  afterwards  to  cease, 
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and,  after  that,  he  were  to  acquire  a  &esh  interest,  the  policy  would  be  ayailable 
to  protect  that  fresh  interest.  On  the  one  hand  it  may  be  urged,  that  the  interest 
originally  insared  has  been  determined  by  the  payment ;  that  the  policy  is  thereby 
satisfied ;  and  that,  to  make  it  cover  a  new  interest,  would  be  to  create  a  new  risk, 
against  which  the  office  never  contracted  to  insure.  On  the  other  hand  it  may 
be  argued,  that  *all  that  the  statute  and  common  law,  taken  together,  r«ii^i-| 
require,  is,  that  a  party  should  not  insure  a  life  in  which  he  has  no  inte- 
rest,  and  that  he  should  not  recover  money  which  he  has  actually  been  paid;  that, 
in  the  case  put,  the  former  condition  is  satisfied  by  there  being  an  interest  at  the 
time  of  the  insurance ;  the  latter,  by  there  being  an  interest  at  the  time  of  the 
death ;  that  what  may  happen  in  the  intermediate  space  of  time  is  immaterial ; 
and  that  the  insurance  office  is  not  aggrieved,  having  demanded  and  received  the 
premium  on  the  supposition  that  the  original  interest  would  continue  until  the 
expiration  of  the  life  insured. 

As  the  insurance  is  a  contrcusi  of  indemnity ^  it  follows,  from  the  same  principle 
on  which  €k>dsall  v.  Boldero  was  decided,  that  if  part  of  a  debt  be  paid  by  the 
debtor  or  his  executors,  the  insurers  will  be  relieved  pro  tanto.  On  this  ground 
stands  the  decision  in  Irving  v.  Bichardson,  1  M.  &  Bob.  163,  which  arose  on  a 
sea  policy.  The  defendant  had  insured  17002.  with  a  Glasgow  company,  and 
2000^  with  the  AUiance  office,  on  the  ship  Swiflmre,  valued  in  both  policies  at 
30002. :  he  received  both  sums,  the  AUiance  not  being,  when  they  paid,  aware  of 
the  former  insurance.  The  Alliance  afterwards  brought  an  action  to  recover 
back  7002.  being  the  excess  of  the  amount  paid  above  the  value  declared,  and 
Lord  Tenterden  held  them  entitled  to  recover,  the  defendant  being  bound  by  the 
valuation  in  the  policy,  though  the  vessel  was  really  worth  3,7002.  In  Bousfield 
V.  Barnes,  4  Camp.  228,  however,  the  values  declared  were  6,0002.  in  one  policy^ 
and  8,0002.  in  auother ;  and  the  insured  was  permitted  to  recover  6002.  upon  the 
former  policy,  though  he  had  already  recovered  6,0002.  on  the  latter.  [A  policy 
on  goods  ^  lost  or  not  lost''  is  a  contract  of  indemnity  against  all  past  as  well  as 
aXlJuhtre  losses  sustained  by  the  assured  in  respect  to  the  interest  insured,  where 
therefore  a  policy  was  efiected  on  360  bales  of  cotton,  lo9t  or  not  lost,  at  and.  from 
Bombay  to  London,  it  was  held  the  assured  might  recover  for  damage  to  the 
goods  from  perils  of  the  sea  during  the  voyage,  although  such  damage  had  been 
sustained  before  the  purchase  of  the  goods  by  the  assured,  it  not  appearing  that 
the  goods  had  been  purchased  €U  damaged  goods,  Sutherland  v.  Ptett,  11  M.  & 
W.  296.] 


O0NTBAOT8  of  wager  are  valid  at  common  law,  unless  they  are  affected 
with  some  special  cause  of  invalidity;  Ball  v.  (Gilbert,  12  Metcalf,  897; 
Clark  ▼.  Gibson,  12  New  Hampshire,  386 ;  Campbell  v.  Richardson,  10 
Johnson,  206 ;  Bunn  v.  Riker,  4  id.  426 ;  Morgan  v.  Pettit,  8  Scammon, 
529 ;  Haskett  v.  Wootau,  1  Nott  &  M<Cord,  180 ;  Dunman  v.  Struther, 

1  Tezas^  89.  When,  therefore,  no  statutory  prohibition  intervenes,  a  bet 
on  the  result  of  a  horse  race,  of  a  game  of  cards,  or  of  an  election  in 
another  state  or  country ;  Carson  ▼.  Kambert,  2  Bay.  560 ;  Scott  v.  Duffy, 

2  HjuTifi,  18;  may  be  recovered  by  the  winner;  Haskett  v.  Wootan; 
Morgan  v.  Pettit;  Pratt  v.  M<Intyre,  Wright,  856;  Brown  v.  Brady,  2 
Murphy,  117. 

But  wagers,  which  are  contrary  to  public  policy,  or  injurious  to  private 
feeling,  are  essentially  void,  and  cannot  be  made  the  ground  of  an  action ; 
Vol.  II.— 20  ' 
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Jeffrey  t.  Ficklin,  8  Pike,  227;  Bann  y*  Riker.  Wagen  on  the  eyent  of 
an  election  are  yoid  on  the  former  ground }  Lansing  y.  Lansing,  8  John- 
son, 154;  Denniston  y.  Cook,  12  id.  375;  Rust  y.  Gott,  9  Oowen,  169; 
McAllister  y.  Hoffman,  16  Sergeant  &  Rawle,  147 ;  Duncan  y.  Cox,  6 
Blackford,  270  j  Layal  y.  Myers,  1  Bailey,  486 ;  Wheeleir  y.  Spencer,  18 
Conn.  28;  Porter  y.  Sawyer,  1  Harrington,  617;  Gardner  y.  Nolen,  8 
id.  420 ;  Hickerson  y.  Benson,  8  Missouri,  8 ;  Davis  y.  Halbrook,  1  La. 
Ann.  R.  118;  CoUamer  y.  Day,  2  Vermont,  144;  Wroth  y.  Johnson,  4 
Har.  &  M*Henry,  284 ;  Lloyd  y.  Leisenrigg,  7  Watts,  294 ;  Tarleton  y. 
Baker,  18  Vermont,  9;  Lake  y.  Thompson,  9  Barb.  S.  C.  R.  815;  Stod- 
dard y.  Martin,  1  Rhode  Island,  1 ;  Beyil  y.  Hix,  12  B.  Monroe,  140 ; 
and  those  on  the  life  of  a  human  being  on  both  grounds ;  Phillips  y.  lyes, 
1  Rawle,  41.  And  as  the  moral  sense  of  the  present  day  regards  all 
gaming  or  wagering  contracts,  as  inconsistent  with  the  interest  of  the  com- 
munity, and  at  yarianoe  with  the  laws  of  morality,  the  exception  neces- 
sarily tends  to  become  the  rule.  It  has  consequently  been  decided  in  some 
of  the  states  of  this  country,  that  all  contracts  of  wager  are  yoid ;  EdgiU 
y.  McLaughlin,  6  Wharton,  179;  Thomas  y.  Oronise,  16  Ohio,  54;  Dayid 
y.  Ransom,  1  Iowa,  888 ;  Perkins  y.  Easton,  8  New  Hampshire,  155 ; 
Hart  y.  Hart,  6  id.  104;  Rue  y.  Gist,  1  Strobhart,  82.  In  some  of  the 
others,  the  question  is  treated  as 'open  in  theory,  although  a  recoyery  is 
seldom,  or  never  permitted  in  practice ;  Ball  y.  Gilbert,  12  Metcalf,  897 ; 
Marean  v.  Longley,  8  Shepley,  26 ;  Olark  y.  Gibson,  12  New  Hampshire, 
886 ;  Gardner  y.  Nolen,  8  Harrington,  420 ;  Jeffrey  v.  Ficklin,  8  Pike, 
227.  And  there  are  but  few,  in  which  wagers  stand  on  the  footing  of  the 
common  law,  and  are  unquestionably  good,  unless  some  special  ground  is 
shown  for  regarding  them  differently;  Dunman  v.  Struther,  1  Texas,  89; 
Morgan  v.  Pettit,  8  Scammon,  529.  In  some  of  the  states,  all  wagering 
or  gaming  contracts  have  been  prohibited  by  statute ;  Wheeler  v.  Spencer, 
15  Connecticut,  28 ;  Fowler  v.  Van  Surdam,  1  Denio,  537;  while  in  others, 
the  prohibition  only  extends  to  the  forms  of  gaming  most  commonly  in 
use,  or  thought  to  be  most  injurious ;  Faris  v.  Kirtley,  5  Dana*  460. 

It  was  held  in  Thomas  v.  Davis,  2  B.  Monroe,  227,  that  a  contract  of 
wager,  which  is  valid  in  the  state  where  it  is  made,  may  be  enforced  in 
another,  where  it  would  have  been  void.  But  this  rule  obviously  cannot 
apply  in  those  cases,  where  the  wager  is  a  fraud  on  the  laws  or  policy  of 
the  state,  where  the  action  is  brought,  although  made  beyond  its  bounda- 
ries ;  and  it  was  consequently  decided  in  Tarleton  v.  Baker,  18  Vermont, 
9,  that  where  two  persons,  domiciled  in  Vermont,  went  into  Canada,  for 
the  purpose  of  making  a  bet  on  an  approaching  presidential  election  in 
the  United  States,  either  of  them  might  recover  back  the  amount  of  his 
deposit  from  the  stake-holder,  after  their  return. 

When  gaming  or  wagering  is  illegal  under  the  statute  or  common  law, 
the  illegality  will  extend  to  all  antecedent  contracts,  made  in  aid  of  or  to 
effectuate  the  illegal  purpose ;  Watson  v.  Fletcher,  7  Grattan,  1 ;  and  also 
to  all  which  may  be  founded  upon  it  subsequently;  and  either  party  will 
be  entitled  to  plead  or  prove  the  true  nature  of  the  transaction,  in  bar  to 
an  action  founded  directly  or  indirectly  upon  it ;  Bettis  y.  Reynold,  12 
Iredell,  844 ;  Brown  v.  Watson,  6  B.  Monroe,  589 ;  Bevil  y.  Hix,  12  id. 
140;  Fenny.  Barclay,  15  Alabama,  626.     But  as  the  reason  of  this 
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ooane  of  decision  lies  in  the  rale,  that  the  law  will  not  lend  its  aid  to 
either  of  the  parties  to  an  illegal  transaction,  but  will  leave  both  as  it 
finds  them,  it  necessarily  follows,  that  the  final  execution  of  a  wager  by 
payment  to  the  winner,  will  fall  within  the  maxim,  in  pari  delicto,  potior 
conditio  defendentis,  and  no  action  can  be  brought  by  the  loser  to  regain 
what  he  has  lost;  M<Allister  v.  Hoffman,  16  Sergeant  &  Rawle,  14; 
Specise  t.  M<Coy,  6  Watts  k  Sergeant,  485 ;  Danforth  y.  Evans,  16  Yer- 
mont,  538;  Marean  v.  Longley,  8  Shepley,  26;  Machin  v.  Moore,  2 
Gratlan,  257;  Allen  v.  David,  4  Humphreys,  431;  Hickerson  v.  Benson, 
8  Missouri,  8 ;  M<Hatton  v.  Bates,  4  Blackford,  63 ;  Thomas  v.  Oronise, 
16  Ohio,  54.  This,  however,  has  been  remedied  by  statute  in  some  of  the 
States,  and  the  winner  made  answerable  for  the  amount  of  the  bet,  even 
after  it  has  been  actually  paid  to  him  by  the  loser;  Marean  v.  Longley,  8 
Shepley,  26;  Earis  v.  Kirtley,  6  Dana,  460 ;  Hackett  v.  Davis,  3  M<Lean, 
100;  Lewis  v.  Miner,  3  Denio,  103;  Ruchman  v.  Pitcher,  1  Gomstock, 
312;  Bush  v.  Elliott,  1  Ohio,  N.  O.  189.  And  it  is  held  in  general,  in 
this  country,  that  so  long  as  the  money  staked  on  the  result  of  a  wager, 
remains  in  the  hands  of  the  stakeholder,  it  is  still  within  the  control  of 
the  parties,  and  may  be  withdrawn  by  either  of  them,  after  the  wager  has 
been  determined  against  him,  without  the  consent  of  the  other;  McAllister 
V.  Gallagher,  3  Penna.  468 ;  Tarleton  v.  Baker,  18  Vermont,  9.  It  is 
accordingly  well  settled,  that  although  an  actual  payment  by  the  stake- 
holder to  the  winner  before  notice,  is  valid;  Bates  v.  Lancaster,  10  Hum- 
phreys, 184 ;  a  notice  not  to  pay,  will  operate  as  a  countermand  of  the 
authority  implied  by  the  original  deposit,  and  render  a  subsequent  pay* 
ment  wrongfol,  as  against  the  party  by  whom  the  notice  is  given ;  Conk- 
lin  V.  Conway,  6  Harris,  329 ;  Humphreys  v.  Magee,  13  Missouri,  435. 

The  law  was  so  held  by  the  Supreme  Oourt  of  New  York,  in  Yischer 
V.  Yates,  11  Johnson,  23,  and  although  this  decision  was  overruled  by 
the  Court  of  Errors,  in  Yates  v.  Foot,  12  Johnson,  1,  it  is  sustained  by 
the  course  of  decision  throughout  this  country,  which  fully  establishes^ 
that  the  position  of  the  stakeholder  in  such  cases,  is  that  of  a  mere  agent 
or  bailee,  who  will  necessarily  be  liable  if  he  attempt  to  carry  out  a  trans- 
action which  is  void  as  a  contract,  and  has  been  revoked  as  an  authority; 
Stacy  V.  Foes,  1  Appleton,  335;  Wheeler  v.  Spencer,  15  Conn.  28;  Moore 
V.  Trippe,  1  Spencer,  263 ;  Forrest  v.  Hart,  8  Murphy,  458 ;  Perkins  v. 
Hyde,  6  Yerger,  238;  Wood  v.  Duncan,  9  Porter,  227;  Schackleford  v. 
Ward,  3  Alabama,  37;  Ivey  v.  Phifer,  11  id.  335. 

In  New  York,  however,  Yates  v.  Foot  is  still  followed  as  an  authority, 
and  although  the  Revised  Statutes  give  a  remedy  against  a  stakeholder, 
who  pays  the  amount  of  an  illegal  wager  over  to  the  winner,  after  notice 
to  the  contrary  from  the  loser,  the  action  cannot  be  sustained,  unless 
brought  in  the  form  and  within  the  period  which  they  prescribe;  McKeon 
V.  Caherty,  3  Wend.  494 ;  Brush  v.  Keeler,  5  id.  250 ;  Fowler  v.  Van 
Snrdam,  1  Denio,  557. 

It  is  well  settled,  that  when  several  persons  unite  in  making  a  bet  and 
depositing  the  money  in  the  hands  of  the  stakeholder,  each  may  sue  for 
the  recover  of  his  share,  without  joining  the  rest,  because  the  action  pro- 
ceeds on  the  ground,  that  the  original  contract  is  void,  and  is  founded 
solely  on  an  implied  promise  raised  by  the  law ;  Ruckman  v.  Pitcheri 
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18  Barbour,  556, 1  Comstock,  892.  And  for  the  same  reason  it  bas 
been  held  in  Pennsylvania,  that  the  parties  to  such  a  deposit,  can- 
not unite  in  an  action  for  its  recovery }  Mytinger  v.  Springer,  3  W.  &  S. 
405 ;  and  that  a  notice  by  one  will  not  enure  for  the  benefit  of  the  rest| 
although  ratified  subsequently  by  an  action  brought  by  all;  Reichly  v. 
Maday,  2  W.  &  S.  59. 

While  wagers  generally  were  valid,  there  could  be  no  objection  to  the 
validity  of  wagering  or  gaming  policies  of  insurance,  and  actions  were 
consequently  sustained  on  such  insurances,  both  in  this  country  and  in 
England ;  Crawford  v.  Hunter,  8  Term.  18 ;  Juhel  v.  Church,  2  John- 
son's Cases,  383 ;  Clendenning  v.  Church,  3  Caines,  141 ;  Buchanan  v. 
The  Ins.  Co.,  6  Cowen,  818 ;  Shepherd  v.  Sawyer,  2  Murphy,  26;  Nantes 
V.  Thompson,  2  East,  385;  Patterson  v.  Powell,  9  Bing.  126.  But  the 
presumption  of  law  seems  always  to  have  been,  that  an  insurance  was 
intended  as  an  indemnity,  unless  shown  to  have  been  meant  as  a  wager ; 
Lucena  v.  Crawford,  2  New  R.  269.  Hence,  when  an  insurance  was 
e£fected  without  interest,  or  where  there  was  a  subsequent  failure  of  inte- 
rest, the  contract  was  prima  facie  at  an  end,  and  the  insured  might  demand 
a  return  of  the  premium,  or  the  insurer  file  a  bill  to  have  the  policy  sur- 
rendered and  cancelled  ;  &oddard  v.  Garrett,  2  Vernon,  269  ;  although 
such  a  demand  might  no  doubt,  have  been  resisted,  by  showing  that  the 
object  of  the  parties  was  a  wager  and  not  an  insurance.  Wager  policies 
were,  however,  prohibited  by  the  statutes  14  &  19  &eo.  8,  and  are  invalid 
in  most  of  the  states  of  this  country,  either  by  express  enactment,  or 
under  the  course  of  decision ;  Amory  v.  Gilman,  2  Mass.  1 ;  Pritchett  y. 
The  N.  A.  Ins.  Co.,  3  Yeates,  458;  Adams  v.  the  Pennsylvania  Ins.  Co.| 

1  Rawle,  107;  2  American  L.  C,  8d  ed.  419. 

It  is,  notwithstanding,  far  from  being  true,  that  every  policy,  which 
exceeds  the  measure  of  a  just  indemnity,  for  the  loss  of  the  insured,  is 
to  be  regarded  as  a  wager,  or  treated  as  void.  To  give  it  this  character, 
it  must  appear  affirmatively  that  the  insured  intended  a  wager,  and  not 
merely  that  the  sum  fixed  by  the  contract  exceeds  the  actual  amount  of 
the  loss.  Thus,  an  insurance  of  freight,  carried  or  not  carried ;  De  Lon- 
guemerc  v.  The  Phoenix  Ins.  Co.,  18  Johnson,  127;  or,  of  profits  valued 
at  a  fixed  sum,  without  proof  that  profits  would  have  been  made,  had  the 
goods  reached  their  destination,  will  bind  the  insurers  to  the  payment  of 
the  stipulated  amount  to  the  insured,  even  when  it  exceeds  the  value  at 
risk,  and  is  far  greater  than  the  loss  actually  sustained ;  Loomis  v.  Shaw, 

2  Johnson's  Cases,  86;  Mumford  v.  Hallett,  1  Johnson,  489;  French  v. 
The  Ins.  Co.,  16  Pick.  439;  The  Patapsco  Ins.  Co.  v.  Coulter,  8  Peters, 
897.  So,  where  goods  covered  to  their  full  value  by  an  open  policy,  are 
subsequently  insured  under  a  valued  policy,  the  receipt  of  a  full  indemnity 
under  the  first  contract,  will  not  be  a  bar  to  a  recovery  on  the  second. 
Murray  v.  The  Ins.  Co.  of  Pennsylvania,  2  W.  C.  C.  K.  186;  Elane  v. 
The  Columbian  Ins.  Co.,  8  Johnson,  229;  Mintum  v.  The  Columbian 
Ins.  Co.,  10  id.  70;  Pleasants  v.  The  Maryland  Ins.  Co.,  8  Cranch,  55. 
In  like  manner,  no  disparity  between  the  estimated  and  actual  value 
of  the  goods  covered  by  a  valued  policy,  will  excuse  the  insurer  from 
fulfilling  his  contract  with  the  insured,  unless  he  can  show  that  the  valua- 
tion was  made  in  bad  faith,  or  as  a  cloak  to  a  wager ;  Clark  v.  The  Ocean 
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Ins.  Co.  20  Pick.  287 ;   Robinson  v.  The  Man.  Ins.  Co.,  1  Metcalf,  143 ; 
Alsop  T.  The  Com.  Ins.  Co.,  1  Sumner,  451. 

These  oases  have  their  foundation,  in  the  necessity  of  permitting  that 
to  be  fixed  by  stipulation,  which  would  be  uncertain  without  it,  and  the 
impossibility  of  opening  such  stipulations  in  any  case,  on  any  ground 
short  of  fraud,  without  rendering  them  valueless  in  all ;  2  American  L. 
C,  414,  467,  8d  ed.  But  it  is  thoroughly  well  settled,  under  the  deci- 
sion in  the  principal  case,  and  the  general  principles  of  the  law  of  insu- 
rance, that  when  no  express  agreement  intervenes,  the  recovery  of  the 
insured  will  be  limited  to  a  mere,  though  full  indemnity  for  his  loss ; 
Brinley  v.  The  National  Ins.  Co.,  11  Metcalf,  195;  and  that  from  what- 
ever quarter,  such  an  indemnity  may  come,  it  will  be  a  bar  to  a  further 
recovery  against  the  insurer;  Irving  v.  Richardson,  2  6.  &  A.  193.  The 
same  rule  applies  where  the  insured  has  no  interest  at  the  time  of  making 
the  insurance;  Wiggin  v.  The  Mercantile  Ins.  Co.,  7  Pick.  271;  Foster 
V.  The  U.  S.  Ins.  Co.,  11  id.  45;  Adams  v.  The  Pennsylvania  Ins.  Co., 
1  Rawle,  107 ;  or  departs  with  his  interest  after  it  is  made ;  The  Saddlers' 
Ins.  Co.  V.  Badcock,  2  Atkyns,  534 ;  Carroll  v.  The  Boston  M.  Ins.  Co., 
8  Mass.  515 ;  Stetson  v.  The  Massachusetts  M.  &  F.  Ins.  Co.,  4  id.  330 ; 
Wilson  V.  HUl,  3  Metcalf,  66;  2  American  Leading  Cases,  418,  428,  3d 
edition. 

H. 
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[bEPOBTEO  8  TAUNT.,  499.] 

Trorer  for  cloths  deposited  by  the  bankrupt  previously  to  his  bankruptcy  with  the 
defendant,  a  fuller,  for  the  purpose  of  being  dressed ;  ffeldy  that  the  defendant 
was  not  entitled  to  detain  them  for  his  general  balance  for  such  work  done  by 
him  for  the  bankrupt  preriously  to  his  bankruptcy;  for  that  there  was  no  mutual 
credit  within  stat.  6  G.  2,  c.  30,  s.  28. 

Tbovsr  for  cloths  deposited  by  the  bankrupt,  previoasly  to  his  bank- 
mptcj,  with  the  defendant,  who  was  a  fuller,  for  the  purpose  of  being 
dressed.  At  the  trial,  before  Holroyd,  J.,  at  the  Salisbury  Spring  assises, 
1817,  it  appeared  that  when  the  cloths  were  so  deposited,  there  was  a 
debt  due  from  the  bankrupt  to  the  defendant,  for  other  cloths  dressed  by 
the  latter.  After  the  bankruptcy,  the  plaintiffs  tendered  the  sum  due  for 
dressing  the  cloths  in  question  to  the  defendant,  who  refused  to  deliver 
them  up,  without  payment  of  the  whole  debt  due  to  them  from  the  bank- 
rupt. They  then  brought  their  action.  For  the  defendant  it  was  con- 
tended, that  the  case  came  within  the  principle  laid  down  in  Olive  y* 
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SiDith,(a)  and  that  he  was  entitled  to  retain  the  cloths  for  his  general 
balance.  The  jorj  found  a  yerdict  for  the  plaintiffs }  and  Holroyd,  J., 
having  reserved  the  point, 

Felly  Serjt.,  in  Easter  term,  1817^  moved  for  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit,  on  the  ground  urged  at  the  trial,  and  he  eited 
£z  parte  ])eese,(()  as  in  point,  and  observed,  that  the  principle  of  the 
oases  which  contradicted  the  doctrine  there  laid  down  was  vicious,  inas- 
much as  it  went  to  destroy  the  law  of  lien. 

r*l7^1  *  ^'^^  C.  J.  You  are  aware  of  the  case  of  Green  v.  Farmer,(c) 
1-  J  which,  by  the  bye,  I  may  pay  has  been  frequently  disregarded.  In 
a  case  in  which  I  have  the  brief,  and  in  which  case  Lord  Ashburton  was, 
a  special  custom  for  dyers  to  have  their  general  lien  was  proved ;  and, 
notwithstanding  Green  v.  Fanner,  that  custom  was  acted  upon  in  that 
case,  and  has  been  many  times  since  recognised..  The  case  Ez  parte  Deeie 
is  certainly  contradictory  to  the  case  Ex  parte  Ockenden,(cf)  subsequently 
decided.  The  question  is  of  the  utmost  importance,  and  we  are  quite 
open  to  hear  it  discussed.    Take  your  rule.  Rule  niH  granted. 

In  the  following  Trinity  term  cause  was  shown  by 

Lens,  Seijt.,  who  contended,  that  Lord  Hardwicke,  in  £z  parte  Ooken- 
den,  recognised  by  Mansfield,  C.  J.,  in  Green  v.  Farmer,  had  much  nar- 
rowed the  extensive  construction  which  he  had  put  in  Ez  parte  Deeie,  on 
the  words  <<  mutual  credits,"  in  the  stat.  5  G.  2,  c.  30,  s.  28,  and  had  ex- 
cluded cases  like  the  present  from  its  operation ;  and  referred  to  the  ease 
of  Chase  v.  We8tmore,(e)  where  a  point  similar  to  the  present  was  made, 
but  the  court,  thinking  that  that  case  did  not  involve  the  question  of 
mutual  credits,  gave  judgment  on  the  point  in  lien.  He  also  cited  Bird- 
wood  V.  IUphael,(/)  and  contended,  that  the  decision  in  Olive  v.  Smith 
did  not  apply  to  the  present  case. 

FeU  was  then  heard  in  support  of  the  rule.  If  the  defendant  had  sold 
these  cloths,  and  the  assignees  had  brought  their  action  for  money  had 
and  received,  they  must  clearly  have  allowed  to  the  defendant  the  amount 
of  their  general  balance  against  the  bankrupt,  before  they  could  have  re- 
covered the  difference,  if  any,  from  the  defendant.  Mutual  credit  is  used 
as  synonymous  with  mutual  trust.  «  Where  there  is  a  trust  between  two 
men^  on  each  side,  that  makes  a  mutual  credTt."(^)  The  case  Ez  parte 
Deeze,  and  the  whole  reasoning  of  Lord  Hardwicke  on  the  subject  of 
mutual  credit  in  that  case  (which  is  recognised  and  confirmed  in  French  v. 
Fenn,  in  Smith  v.  Hodson,(A)  and  both  by  Gibbs,  J.,  in  his  statement  of 
his  opinion  at  the  trial  in  Olive  v.  Smith,(i)  and  subsequently,  by  the 
whole  court,  in  their  final  decision,)  is  most  strong  for  the  defendants;  but, 
if  the  case  Ez  parte  Ockenden,  in  which  no  judgment  was  given,  is  to  be 
r^l  74.1  ^pb®^<^  against  the  case  Ez  parte  Deeze,  confirmed  *over  and  over 
L  -1  again  by  subsequent  decisions,  then  it  is  admitted,  that  the  de- 
fendants cannot  succeed. 

[a)  6  Tannt.  66.  (b)  I  Atk.  228.  (c)  4  Barr.  2214. 

[d)  1  Atk.  235.  \e)  6  M.  ft  S.  180.  (/)  5  Price,  693. 

Iff)  Per  Bnller,  J.,  French  v.  Fenn,  Co.  B.  L.  636,  7th  ed. 
(h)  4  T.  R.  211.  (t)  5  Taunt  58. 
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It  is  true,  that  this  is  an  aotion  of  trover,  and  do  case  of  this  preciae 
Bataie  has  been  decided ;  bat  the  plaintiff's  by  their  ohoice  of  action,  can 
nerer  prevent  the  defendant  from  having  the  benefit  of  this  statatable  lien. 
In  Jennings  ▼.  Randell,(AE)  the  plaintiff  shaped  his  case  in  tort,  in  order 
to  deprive  the  defendant  of  the  benefit  of  his  infancy  5  bat  the  defendant 
pleaded  his  infancy,  and  it  was  holden  a  good  plea.  In  Ex  parte  Deeie, 
Lord  Hardwicke  says,  <<  it  is  very  hard  to  say  that  matual  credit  should 
be  confined  to  pecuniary  demands,  and  that  if  a  man  has  goods  in  his 
hands  belon^ng  to  a  debtor  of  his,  which  cannot  be  got  from  him  without 
an  aetion  at  law  or  bill  in  equity,  it  should  not  be  considered  a  mutual 
credii/'  **  There  have  been  many  oases  which  the  clause  of  the  act  has 
been  extended  to,  where  an  action  of  account  would  not  lie,  nor  could  this 
court,  upon  a  bill,  decree  an  account."  These  strong  expressions  acquire 
doable  strength,  when  the  judgment  of  Mansfield,  G.  J.,  in  Olive  v. 
Smith,  IB  referred  to.  "  I  should  have  thought  that  the  words  of  the 
statute  meant  only  money  transactions ;  but  if  the  extension  of  mutual 
ersdil  be,  as  it  has  been  contended,  a  mistaken  doctrine,  the  mistake  is 
so  deeply  rooted,  that  it  would  be  rash  to  overturn  it;  and  there  is  a  great 
deal  of  justice  in  the  determination  at  which,  not  only  the  Court  of  King's 
Beneh,  but  the  Court  of  Chancery,  have  arrived  on  this  point/'  This  is 
hardly  saying  less,  than  that  the  statute  extends  to  cases  of  trover,  and 
the  whole  judgment  lays  down  the  rule  of  extension  on  the  broadest 
ground ;  a  rule  resting  as  much  on  sound  law  as  it  does  on  justice. 
[Burrouffhf  J.  Is  it  the  true  meaning  of  the  act,  to  extend  the  doctrine 
of  matual  credit  to  cases  where  the  goods  are  not  ultimately  to  be  turned 
into  money  1 — ^Dallas,  J.  Where  the  goods  are  specifically  to  remain  as 
goods  73  Lord  Hardwicke,  in  Ex  parte  Beeie,  expressly  goes  on  that 
ground.  [Burrough,  J.  In  Lanesborough  v.  Jones,(^  which  was  a 
decision  on  stat.  4  Anne,  c.  17,  s.  11,  the  judgment  of  Lord  Chancellor 
Gowper  went  on  the  ground  that  there  was  a  plaiii  mutual  credit.]  In 
Frenoh  v.  Fenn,  if  trover  had  been  brought,  it  must  have  been  brought  on 
the  name  ground  on  which  it  may  be  brought  here.  [Burrough,  J.  No. 
In  Frenoh  v.  Fenn,  the  *pearls  were  sent  out  on  an  express  con-  r^i^r-i 
tract  to  be  sold,  and  though  the  sale  was  after  the  bankruptcy,  the  ^  -* 
cctttraet  was  before  the  bankruptcy.]  In  Smith  v.  Hodson,  the  assignees 
might  have  brought  trover ;  and  the  whole  judgment  in  that  case  goes  to 
show  that  if  the  action  had  been  so  shaped  the  assignees  might  have  reco- 
vered*  [Gibbs,  C.  J.  The  judgment  of  the  court,  in  Smith  v.  Hodson, 
as  to  the  probable  success  of  the  assignees,  if  they  had  brought  trover, 
goea  on  the  ground  of  fraud  and  undue  preference,  with  which  that  case 
was  tinctured.]  The  language  of  the  oourts,  in  Ex  parte  Deexe,  French 
V.  Penn,  and  Olive  v.  Smith,  is  clear  to  show  that  the  form  of  action  can 
make  no  difference ;  and  the  plaintiffiB(fii)  are  not  to  be  shot  out  from  the 
benefit  of  the  rule  so  broadly  laid  down  and  so  strongly  confirmed,  because 
this  is  the  first  action  for  trover  for  goods  in  specie,  on  which  the  point  his 
arisen. 

Our.  adv.  tmh. 

(k)  a  T.  R.  335.  (/)  1  Peere  Wms.  326. 

(m)  iSSie  in  the  report,  but  oaght  to  be  defendant. 
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And  now,  the  ease  having  8tood  over  till  this  day, 

Gibbsy  0.  J.,  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover  for  cloths  left  by  Smart  before  his  bank- 
mptcy,  with  the  defendant,  who  was  a  fuller,  to  be  dressed. 

There  was  then  a  balance  due  from  the  bankrupt  to  the  defendant  for 
work  done  on  other  cloths. 

The  assignees  tendered  to  the  defendant  the  sum  due  for  work  done  on 
the  cloths  in  his  possession,  and  demanded  them  from  him;  but  the 
defendant  refused  to  deliver  them  up,  unless  he  was  paid  his  general 
balance. 

The  question  was.  Whether  he  were  entitled  to  retain  them  for  that 
balance  ?  And  Mr.  Justice  Holroyd,  before  whom  the  cause  was  tried,  at 
the  Spring  assizes  for  Salisbury,  1817,  reserved  the  point  for  the  opinion 
of  the  court;  and  we  are  of  opinion  that  the  defendant,  who  received 
these  cloths  for  the  purpose  of  dressing  only,  had  no  right  to  detain  them 
for  his  general  balance. 

He  founds  his  claim  on  the  ground  of  mutual  credits,  mentioned  in  stat. 
6  Geo.  2,  c.  80,  s.  28,  and  the  construction  which  has  been  put  upon  that 
statute. 

The  case  of  Ez  parte  I>eeze(n)  is  not  distinguishable  from  the  present. 
There,  a  packer  claimed  to  retain  goods,  not  only  for  the  price  of  packing 

r«17B1  ^^®^'  ^^^  ^^^  ^  ^^^  ^^  500^.  *ient  to  the  bankrupt  on  his  note; 
L  J  and  Lord  Hardwicke  determined  that  he  had  such  right,  on  the 
ground  of  mutual  credits,  to  which  he  gives  a  very  extensive  effect,  and 
says,  that  the  clause  relative  to  them  has  always  received  a  very  liberal 
construction. 

This  doctrine,  if  it  were  supportable,  would  apply  directly  to  the  pre- 
sent case,  and  would  establish  the  defendant's  right  to  retain  for  his  gene- 
ral balance. 

But,  in  the  case  Ex  parte  Ockenden,  which  came  before  Lord  Hard- 
wicke about  six  years  after  the  former,  he  very  much  narrows  the  exten- 
sive construction  that  he  had  before  put  on  the  words  '^  mutual  credits,'' 
in  the  statute  6  Gteo.  2,  o.  80,  s.  28,  and  determines,  in  express  termsi 
that  a  case  like  the  present  does  not  fall  within  them. 

That  the  cases  Ex  parte  Deeze  and  Ex  parte  Ockenden  are  accurately 
reported  by  Atkyns,  we  have  the  authority  of  Lord  Mansfield,  in  Green 
V.  Farmer,(o)  who  confirms  them  by  his  own  notes. 

It  appears,  therefore,  that  the  final  opinion  of  Lord  Hardwicke,  after  a 
very  full  consideration  of  the  subject,  would  exclude  the  present  case  from 
(he  protection  of  the  statute  as  a  mutual  credit,  though  he  admits  that 
the  words  mutual  credits  have  a  larger  effect  than  mutual  debts,  and  that 
under  them  many  cross  claims  may  be  allowed  in  cases  of  bankruptoyi 
which  in  common  cases  would  be  rejected. 

I  am  not  aware  of  any  later  decisions  upon  this  subject  until  the  case 
of  French  and  another,  assignees  of  Cox  v.  Fenn,  which  occurred  in  the 
year  1783,  and  is  very  fully  and  correctly  reported  in  Cooke's  Bankrupt 
Laws.(p) 

Cox,  the  bankrupt,  was  indebted  to  Fenn,  and  had  entrusted  him  with 

(n)  1  Atk.  228.  (o)  4  Burr.  2222.  {p)  636,  7th  ed. 
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his  share  or  interest  in  a  string  of  pearls,  to  be  sold  bj  Fenn,  and  tbe 
profits  on  sach  share  to  be  paid  to  Coz.  Fenn  sold  the  pearls  after  Cox's 
bankmptcy,  and  Ooz's  assignees  broogbt  an  action  against  Fenn  for  his 
share  of  the  profit.  On  the  part  of  the  defendant  it  was  insisted  that 
there  was  a  mntnal  credit^  though  not  a  mntual  debt,  at  the  time  of  the 
bankruptcy^  and  that  one  could  not  be  demanded  without  satisfying  the 
other. 

The  doctrine  of  Lord  Hardwicke,  in  Ez  parte  Deeze,  was  relied  on  by 
the  counsel,  and  seemed  to  be  fully  adopted  by  the  court,  without  advert- 
ing to  the  qualification  which  it  received  from  the  case  Ez  parte 
Ockenden ;  and,  applying  *that  doctrine  to  the  case  before  them,  r^-tHn-^ 
they  determined  that  Fenn  was  protected  from  the  claim  of  Cox's  ^  -■ 
assignees,  by  the  clause  of  mutual  credits. 

French  v.  Fenn  has  been  followed  by  a  string  of  causes  running  through 
a  period  of  more  than  thirty  years,  all  professing  to  depend  upon  it,  some 
of  them  containing  the  fullest  approbation  of  Ex  parte  Deese,  from  the 
Bench. 

Whatever  I  might  think  of  the  original  decision,  I  could  not  persuade 
myself  to  break  in  upon  a  class  of  cases  so  long  established ;  and  if  they 
could  not  be  supported  without  carrying  the  doctrine  found  in  Ex  parte 
Deese  to  its  fullest  extent,  speaking  for  myself,  I  should  be  ready  to  follow 
it,  rather  than  overturn  all  that  has  been  settled  upon  this  subject  for 
such  a  length  of  time. 

But  it  is  first  to  be  considered  whether  these  cases  may  not  be  sup- 
ported by  a  construction  of  the  statute,  which  will  not  go  to  that  extent, 
and  will  leave  the  opinion  of  Lord  Hardwicke  in  the  case  of  Ex  parte 
Ockenden  untouched. 

By  the  28th  section  of  6  Gteo.  2,  c.  80,  it  is  enacted,  <<  that  where  it 
shall  appear  to  the  said  commissioners  or  the  major  part  of  them,  that 
there  hath  been  mutual  credit  given  by  the  bankrupt,  and  any  other  per- 
son,  or  mutual  dehts  between  the  bankrupt  and  any  other  person,  at  any 
time  before  such  person  became  bankrupt,  the  said  commissioners  or  the 
major  part  of  them,  or  the  assignees  of  such  bankrupt's  estate,  shall  state 
the  account  between  them,  and  one  debt  may  be  set  against  another;  and 
what  shall  appear  to  be  due  on  either  side,  on  the  balance  of  such  account, 
and  on  setting  such  debts  against  one  another,  and  no  more,  shall  be 
claimed  on  either  side  respectively. 

Something  more  is  certainly  meant  here  by  mutual  credits  than  the 
words  mutual  debts  import;  and  yet,  upon  the  final  settlement,  it  is 
enacted  merely  that  one  debt  shall  be  set  against  another.  We  think  this 
shows  that  the  legislature  meant  such  credits  only  as  must  in  their  nature 
terminate  in  debts;  as  where  a  debt  is  due  from  one  party,  and  credit 
given  by  him  on  the  other  for  a  sum  of  money  payable  at  a  future  day, 
and  which  will  then  become  a  debt;  or  where  there  is  a  debt  on  one  side, 
and  a  delivery  of  property  with  directions  to  turn  it  into  money  on  the 
other:  in  such  case  the  credit  given  by  the  delivery  of  the  *pro-  r3|ci7o-i 
perty  must  in  its  nature  terminate  in  a  debt,  the  balance  will  be  I-  -I 
taken  on  the  two  debts,  and  the  words  of  the  statute  will  in  all  respects 
be  complied  with;  but  where  there  is  a  mere  deposit  of  property,  without 
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any  anthoritj  to  tarn  it  into  money,  no  debt  ean  eyer  arise  out  of  it^ 
and  therefore  it  is  not  a  credit  within  the  meaning  of  the  statute. 

This  f»inoiple  will  support  all  the  cases  from  French  and  Fenn  to  Olive 
▼•  Smith,  which  is  the  last  that  has  occurred. 

In  French  and  Fenn  there  was  a  debt  due  from  Ooz  to  Fenn,  and  Cos 
entrusted  Fenn  with  his  share  in  the  pearls  for  sahy  which  when  sold 
would  constitute  a  cross  debt  for  the  produce  from  Fenn  to  Oox. 

In  Smith  v.  HodBon(7)  the  defendants  had  entrusted  the  bankrupts  with 
his  acceptance,  which  he  was  liable  to  pay,  and  which  when  paid  would 
create  a  debt  from  the  bankrupts  to  him  for  the  amount* 

In  Parker  y.  Carter,  Co.  Bankrupt  Laws,  548,  and  Olive  v.  Smith,  the 
bankrupts  were  indebted  to  the  defendants,  and  the  bankrupts  delivered 
policies  of  insurance  to  the  defendants  to  collect  losses  under  them,  which 
when  collected,  would  make  the  defendants  their  debtors  for  the  amount. 

So,  in  all  the  other  cases  which  have  occurred  upon  this  subject,  it  will 
be  found,  that  that  which  has  been  allowed  as  a  mutual  credit  has  always 
been  of  such  a  nature  as  must  terminate  in  a  cross  debt. 

To  this  extent  we  think  the  statute  may  be  carried,  and  no  &rtber; 
and  we  follow  the  final  opinion  of  Lord  Hardwicke,  in  determining,  that 
the  delivery  of  these  cloths  to  the  defendant,  for  the  purpose  of  being 
dressed,  does  not  form  an  article  of  mutual  credit  in  his  favour  within  the 
£ur  construction  of  the  clause  relied  on. 

The  postea  must,  therefore,  be  delivered  to  the  pluntiff8.(r) 


This  is  the  leading  case  on  the  subject  of  mutual  credit.  The  prior  decisiooB 
were,  as  will  have  been  seen  in  the  text,  at  variance  with  one  another ;  and  the 
mle  established  in  Rose  v.  Hart  has  ever  since  been  recognized  and  acted  upon. 
It  was  determined  after  mach  consideration  for  Bnrrough,  J.,  states,  in  Sampson 
V.  Barton,  2  B.  &  B.  89,  that  the  Judges  had  several  meetings  upon  it. 

The  doctrine  of  set-off  in  bankruptcy  is  shown  by  Mr.  Christian  to  have  existed 
r*179l  *^^^  ^  ^^^y  ®<^ly  period,  certainly  before  st.  4  &  5  Anne,  c.  17,  in  which 
it  first  received  the  express  sanction  of  the  legislature.  See  1  Ch.  499. 
Anon.  1  Mod.  215 ;  Chapman  y.  Derby,  2  Yern.  117.  The  policy  of  allowing  a 
set-ofif  between  moneys  due  to  and  from  the  bankrupt's  estate,  is  precisely  the 
same  as  that  in  which  the  law  relative  to  stoppage  in  transitu  originated.  It  is 
to  prevent  one  man's  debts  from  being  paid  with  another  man's  money,  which 
would  take  place  if  a  man,  being  at  once  the  debtor  and  creditor  of  the  bank- 
rupt, were  forced  to  pay  the  whole  of  his  debt  to  the  estate,  and  to  receive  only  a 
dividend.  The  enactment  in  the  statute  of  Anne  was  followed  by  a  similar  one 
in  the  temporary  act  of  5  G.  1,  c.  11 ;  then  with  improvements  by  5  Q.  2,  c.  30, 
B.  28.  None  of  these  acts,  however,  went  further  than  to  allow  a  set-off  upon  the 
accounts  existing  ai  the  time  of  ihe  bankruptcy.  The  46  G.  3,  c.  135,  s.  3,  went 
further,  and  extended  the  right  of  set-off  to  cases  where  the  credit  was  given 
within  two  months  of  the  date  of  the  commission,  provided  the  person  giving  it 

(q)  4  T.  R.  211. 

(r)  Dallas,  J.,  was  absent  from  illness,  but  concurred  in  this  judgment,  ex  rela- 
tione Gibbs,  C.  J. 

See  Sampson  v.  Burton,  2  Brod.  &  Bingh.  89,  particularly  the  judgment  of  Bur- 
rough,  J. ;  and,  in  page  96  of  that  report,  for  "  1818,"  read  <<  1817." 


ROSE  ▼.  HART.  315 

had  not  notice  of  a  prior  act  of  bankraptcj,  or  that  the  bankrupt  was  insolvent, 
or  had  stopped  payment.  It  was  fonnd,  however,  that,  even  with  this  extension, 
eases  of  great  hardship  occurred.  See  Kinder  v.  Batterworth,  6  B.  ft  G.  42.  It 
now  depends  upon  st.  6  G.  4,  c.  16,  s.  60,  which  enacts,  ^  That  where  there  has 
been  miUudl  credit  given  bj  the  bankrupt  and  any  other  person,  or  where  there 
€ure  mutual  debts  between  the  bankrupt  and  any  otiier  persons,  the  commissioners 
shall  state  the  account  between  them,  and  one  debt  or  demand  may  be  set 
against  another,  notwithstanding  any  prior  act  of  bankruptcy  committed  by  such 
bankrupt  before  the  credit  given  to,  or  the  debt  contracted  by  him ;  and  what 
shall  appear  due  on  either  side  on  the  balance  of  such  account,  and  no  more 
shall  be  claimed  or  paid  on  either  sj^e  respectively ;  and  every  debt  or  demand 
hereby  made  provable  against  the  estate  of  the  bankrupt,  may  also  be  set  off  in 
manner  aforesaid  against  such  estate,  provided  that  the  person  claiming  the 
benefit  of  such  set-off  had  not  when  credit  teas  given  notice  of  an  act  of  bank- 
T^P^i  by  such  bankrupt  committed.*' 

Notice  of  the  act  of  bankruptcy  is  now,  therefore,  the  dividing  point  at  which 
the  right  of  setoff  terminates ;  and  consequently  it  had  been  held,  that  a  person 
who,  after  bankers  had  actually  itopped  payment,  industriously  collected  their 
notes  for  the  express  purpose  of  setting  them  off  against  a  debt  due  from  himself 
to  the  firm,  should  be  allowed  to  do  so,  as  he  had  no  notice  of  any  cust  of  bank- 
ruptcy actually  committed  by  either  of  the  partners.  Dickson  v.  Cass,  1  B.  ft 
Adol.  343,  accord.  Hawkins  v.  Whitten,  10  B.  ft  C.  217.  But  it  was  held  in  the 
same  case,  that  he  could  not  set  off  notes  which  he  had  taken  after  he  knew  that 
some  of  the  partners  had  committed  acts  of  bankruptcy. 

Under  this  section,  there  are,  it  will  be  observed,  two  classes  of  cases  in  which 
the  right  of  set-off  is  expressly  given.  1.  Where  there  are  mutual  debts.  2. 
Where  there  have  been  mutual  credits.  It  is  upon  the  second  of  the  above  two 
classes,  that  Rose  v.  Hart  is  a  leading  authority.  It  is  cited  whenever  the  ques- 
tion occurs, — **  does  a  particular  state  of  deaUngs  amount  to  a  mutual  credit 
between  the  bankrupt  and  some  person  claiming  to  set  off  a  cross  demand  against 
his  estate  ?" 

The  first  case,  bearing  upon  this  question,  was  Ex  parte  Prescott,  1  Atk.  230, 
where  the  claimant  owed  Uie  bankrupt  a  debt,  payable  in  futuro,  and  the  bank- 
rupt owed  him  one  payable  in  pnesenti.  Lord  Hardwicke  said,  that  this  const!- 
tated,  not  indeed  a  mutual  debt,  but  mutual  credit.  The  cases  soon  multiplied ; 
and  it  was  settled,  that,  in  order  to  render  credits  mutualj  within  the  meaning  of 
the  bankrupt  laws,  it  was  not  necessary  that  the  bankrupt  and  the  creditor  should 
particularly  intend  to  trust  each  other,  or  to  raise  cross  demands.  This  was 
settled  in  Hankey  v.  Smith,  3  Tr.  507,  n.,  where  A.'s  acceptance  got  into  B.'s 
hands,  and  B.  bought  goods  of  A.,  who  did  not  know  that  the  bill  was  in  B.'s 
hands. 

After  Lord  Hardwicke  had,  in  Ex  parte  Prescott,  pointed  out  the  distinction 
between  mutual  debts  and  mutual  credits;  the  latter  term  was  frequently  r«i  qai 
relied  on,  and  *there  was  a  struggle  to  bring  within  its  meaning  many 
demands  which  could  not  possibly  have  ranged  Vithin  the  former  term.  It  has 
been  seen  from  the  discussion  in  the  text,  that  in  Ex  parte  Deeze,  1  Atk.  228, 
these  words  received  a  very  large  construction,  which  was  narrowed  by  Ex  parte 
Ockenden,  1  Atk.  234 ;  and  that  these  cases  were  followed  by  a  string  of  deci- 
sions, beginning  with  French  v.  Fenn,  G.  B.  L.,  7th  Ed.  536,  A.  D.  1783,  and 
extending  over  a  period  of  thirty  years,  during  which  French  v.  Fenn  was  the 
leading  case  upon  this  subject  At  last,  in  1818,  Rose  v.  Hart  was  decided,  and 
the  rule  established  which  now  prevails,  namely,  ''that  mutual  credits  within  the 
meaning  of  the  bankrupt  laws,  are  credits  which  must^  in  their  naturcj  terminate 
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in  debts"  And  this  it  is  submitted  means,  not,  as  has  been  contended  in  some 
cases,  credits  which  must,  ex  necessitate  rei,  terminate  in  debts,  bat  credits  which 
have  a  natural  tendency  to  terminate  in  debts,  not  in  cUiims  differing  in  nature 
from  a  debt  Thus  it  was  settled,  in  Smith  v.  Hodson,  4  T.  B.  211,  that  an  accom- 
modation acceptance  is  a  credU^  given  by  the  acceptor  to  the  party  accommo- 
dated; and  yet  it  is  not  certain  to  end  in  a  debt,  for  the  party  accommodated 
ought  to  provide  for  the  bill  at  maturity,  and,  if  he  do,  there  will  be  no  debt. 

The  cases  between  French  v.  Fenn,  and  Rose  v.  Hart,  are  all  recognised  by 
the  latter  case,  and  stated  by  the  Lord  Chief  Justice  to  be  reconcilable  with 
and  supported  by,  his  decision.  They  are  therefore  still  of  authority,  and  it  will 
be  necessary  to  review  them  before  proceeding  to  the  cases  subsequent  to  Rose 
V.  Hart  The  case  of  French  v.  Fenn,  itself  is  well  abridged  by  the  Lord  Chief 
Justice  in  the  text,  and  is  well  epitomized  by  the  same  learned  Judge,  while  at 
the  bar,  in  his  argument  in  Smith  v.  Hodson,  ante,  so  that  it  is  unnecessary  to 
repeat  the  facts  here  at  full  length.  It  is  a  very  remarkable  case,  and  was  long 
the  leading  decision  on  this  subject ;  and,  excepting  the  overruled  case  of  Ex 
parte  Deeze,  and  the  recent  decision  of  Easnm  v.  Cato,  goes  perhaps  further  than 
any  case  upon  this  branch  of  the  bankrupt  laws.  Smith  v.  Hodson,  4  T.  B.  211, 
is  reported  at  length  in  this  volume,  being  the  leading  case  upon  another  equally 
impprtant  point  As  &r  as  it  bears  on  the  present  subject,  it  was  expressly 
approved  of  by  the  court  in  Hulme  v.  Mugglestone,  3  Mee.  &  Welsh.  30.  In 
Atkinson  v.  EUiott,  7  T.  B.  378,  the  defendant  sold  the  bankrupt  a  parcel  of  tars 
for  4302.  at  6  month's  credit,  for  which  the  bankrupt  accepted  a  bill,  and  after- 
wards bought  another  parcel  for  230Z.  on  the  same  terms.  On  the  first  bill  coming 
due  he  gave  the  defendant  two  bills  on  third  parties,  making  together  6002.,  and 
the  defendant  undertook,  on  their  being  paid,  to  return  1702.,  it  not  being  intended 
to  do  more  than  take  up  the  bill  accepted  for  the  price  of  the  first  parceL  In  an 
action  for  the  1702.,  the  defendant  was  allowed  to  set  off  his  demand  for  the 
second  parcel  of  goods.  In  Ex  parte  Boyle  re  Shepherd,  16  Aug.  1803,  Co. 
Bank.  L.,  8th  Ed.,  671,  Lord  Cork,  to  accommodate  Shepherd,  who  was  his  soli- 
citor, drew  four  notes,  two  payable  to  Nibbs  or  order,  and  two  to  Shepherd  or 
order,  making,  in  the  whole,  9812.  Os,  3(2.  Lord  Cork  having  been  forced  to  take 
up  one  of  them  before  the  bankruptcy,  and  two  afterwards,  the  question  was, 
whether  these  payments  could  be  set  off  against  a  debt  due  fi^>m  his  lordship  to 
Shepherd's  estate.  The  Lord  Chancellor  first  thought  that  the  account  must  be 
taken  as  it  stood  at  the  time  of  the  bankruptcy,  and  that  the  debt  could  not  be 
set  off  against  the  mere  liability  on  which  no  payment  was  made  till  after  the 
bankruptcy ;  but  afterwards  his  lordship  said  he  had  considered  the  case,  and 
was  of  opinion,  that  the  petitioner  was  entitied  to  set  off  the  debt  against  the 
payments  after  the  bankruptcy.  That  an  accommodation  acceptance,  not  paid 
till  after  the  bankruptcy  by  the  acceptor,  could  be  set  off  against  the  estate  of  the 
party  accommodated,  was  also  decided  in  Ex  parte  Wagstaff,  13  Ves.  66  ;  and 
these  cases  were  cited  with  approbation  by  Parke,  B.,  in  Hulme  v.  Mogglestone, 
3  Mee.  &  Welsh.  30.  In  Sheldon  v.  Bothschild,  8  Taunt  166  ;  2  Moore,  43  ;  Otte 

r*l8l1  ^^^  ^  ^^^  ^^  ^*  ^  ^''  ^^^  4002.,  nrhich  they  ^accepted  without  value. 
*-  -*  They  afterwards  owed  Otte  2362.  ll«.3d,  and  drew  on  him  for  1632.  Bs,  9(2., 
the  balance.  This  bill  they  sold  to  the  defendant,  and  afterwards  became  bank- 
rupts, the  4002.  bill  remaining  in  Otte's  hands  unpaid.  Otte  accepted  without 
notice  of  the  bankruptcy,  and  paid  the  1632.  8».  9^  to  the  defendant,  on  which 
the  assignees  of  B.  &  Co.  brought  an  action  as  for  money  had  and  received ;  but 
the  court  held  that  there  was  a  mutual  credit  between  the  bankrupt  and  Otte,  and 
that,  inasmuch  as  he  could  have  set  off  his  demand  on  the  estate  in  any  action 
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brought  against  lum,  the  defendant,  whom  he  had  indemnified,  and  who  stood  in 
his  place,  might  do  so  also. 

The  next  decision  is  the  principal  one  of  Rose  y.  Hart,  which  is  reported  in  the 
same  yolame  with  Sheldon  y.  Rothschild,  the  Lord  C.  J.  Gibba,  who  had  argued, 
when  at  the  bar,  in  Smith  y.  Hodson,  deliyering  the  judgment,  which  was  one  of 
the  last  pronounced  by  that  distinguished  judge.  This  case  settled  the  law  upon 
the  subject ;  the  subsequent  decisions  turning  all  of  them  on  the  applicability  of 
the  rule,  promulgated  in  Rose  y.  Hart,  to  particular  states  of  fact.  In  Collins  y. 
Jones,  10  B.  ft  C.  777,  it  was  laid  down  by  BayUy^  J.,  that,  '*  uihoeoer  takes  a  hiU, 
must  be  considered  (ugimngcredU  to  the  cuxqjiar;  and  whoeoer  takes  a  note,  credit 
to  ike  drawer"  See  Arbouin  y.  Tritton,  Holt,  608$  Edmeads  y.  Newman,  1  B. 
ft  C.  418.  In  Belcher  y.  Lloyd,  10  Bing.  316,  a  distinction  was  engrafted  on  the 
the  aboye  rule  -,  namely,  that  the  holder  of  the  bill  or  note,  to  be  within  the 
statute,  must  not  be  a  mere  agent  holding  it  for  the  benefit  of  a  third  person.  In 
that  case,  Maberly^s  assignees  sued  Lloyd  and  Co.,  acceptors  of  a  bill  for  10002., 
drawn  by  the  Commercial  Banking  Co.,  and  indorsed  to  Maberly.  When  Maberly 
became  bankrupt,  Lloyd  and  Co.  had  in  the  hands  a  bill  for  7602.  drawn  by  a  firm 
in  which  Maberly  was  a  partner,  accepted  by  a  firm  in  which  he  also  was  a  part- 
nar,  iknd  indorsed  by  the  Commercial  Banking  Co.  This  bill  became  due  on  the 
6th  of  January,  the  day  on  which  Maberly  stopped  payment,  whereupon  Lloyd 
and  Co.  protested  it ;  and  haying  in  their  hands  sufficient  assets  of  the  Commer- 
cial Banking  Co.  to  discharge  it,  debited  the  company  with  the  amount,  and  sent 
them  the  protested  bill,  with  a  receipt  for  it  The  Commercial  Banking  Co.  sent 
back  the  bill,  requesting  Lloyd  ft  Co.  to  set  off  its  amount  against  their  own 
acceptance  for  10002. ;  and  the  question  was,  whether  they  had  a  right  to  do  so. 
The  court  held  not  '^  Can  it  be  said,''  asked  Mr.  J.  Bosanquetf  "  that  the  defend- 
ants are  creditors  of  Maberly,  and  hold  the  bill  on  their  own  account  ?  If  not, 
and  if  they  hold  the  bill  as  mere  trustees  for  the  Scotch  house,  as  such  trustees 
they  are  not  entitled  to  set  it  off  against  a  demand  made  on  themselyes  in  their 
own  right."  Similar  to  this  decision  was  Lackington  y.  Combes,  6  Bing.  N.  C. 
71,  where  to  an  action  by  the  assignees  for  the  price  of  a  phsBton,  which  had  been 
sold  by  the  bankrupt  to  defendant  on  ready-money  terms,  the  latter  endeayoured 
to  set  off  a  dishonourable  acceptance  of  the  bankrupt,  in  which  he  had  no  real 
interest,  but  which  he  had  obtained  from  the  holder,  for  that  purpose.  It  was 
held  that  he  was  not  at  liberty  to  do  so,  see  Fair  y.  M'lyer,  16  East,  130.  [Another 
recent  case  strongly  illustrating  the  same  principle  is  Foster  y.  Wilson,  12  M.  ft 
W.  191.]  That  the  demands  in  respect  of  which  a  set-off  is  claimed  must  be  in 
the  same  right,  is  established  by  seyeral  cases.  See  West  y.  Pryce,  2  Bingh. 
655 ;  Ex  parte  Whitehead,  1  G.  ft  J.  39 ;  Wood  y.  Smith,  4  M.  ft  W.  525  ,•  Stain- 
forth  y.  Fellowes,  *1  Marsh.  184.  Thus  in  Groom  y.  Mealey,  2  Bing.  N.  r^ .  ^. , . 
C.  138,  where  to  an  action  for  money  had  and  receiyed  to  the  use  of  the  ^ 

assignees,  the  defendant  pleaded  a  set-off  of  money  due  to  him  from  the  bankrupt, 
it  was  ill  held  on  demurrer.  [See  also  Yates  y.  Sherrington,  11  M.  ft  W.  42, 
where  it  was  held  that  to  an  action  by  the  assignees  on  a  note  not  payable  to 
order  giyen  to  the  bankrupt's  wife  dum  sola,  (supposing  the  action  to  be  main- 
tainable, which  it  was  afterwards  holden  by  the  Exchequer  Chambers  not  to  be) 
a  debt  due  from  the  bankrupt  in  his  own  right  could  not  be  set-off.  S.  C.  in  error 
12  M.  ft  W.  855.] 

A  yery  remarkable  case  on  this  part  of  the  bankrupt  law  is  Easum  y.  Cato,  5 
B.  ft  A.  861,  in  which  the  doctrine  of  mutual  credit  has,  perhaps,  been  carried 
further  than  in  any  case  subsequent  to  Rose  y.  Hart  In  Easum  y.  Cato,  J.  S., 
being  desirous  of  making  a  shipment  at  his  own  risk,  but  not  in  his  own  name, 
represented  to  the  merchants  tiirough  whom  the  shipment  was  to  be  made,  that 
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the  goods  were  A.*8 ;  and  procured  A.  to  write  to  them  to  insnrey  and  make  ad- 
vances on  the  goods,  which  was  done.    J.  S.  having  become  a  bankrupt,  it  was 
held  that  A.  might  recover  the  proceeds  of  the  goods,  and  set-off  a  debt  due  to 
himself  from  J.  S.  in  an  action  for  them  by  the  assignees,  vide  tamen  Young  t. 
Bank  of  Bengal,  1  Deacon,  622 — ^Moore's  Priv.  C.  Ca.  150,  a  case  the  decision  of 
which  it  is  perhaps  not  easy  to  reconcile  with  Easnm  v.  Gato.    In  that  case  P.  & 
Go.  obtained  advances  from  the  Bank  of  Bengal,  depositing  negotiable  securitiea 
and  giving  promissory  notes,  with  an  authority  to  the  Bank  to  sell  the  securities 
at  the  end  of  three  months  for  their  reimbursement,  rendering  back  any  surplus 
to  P.  &  Go.,  who  undertook  to  make  up  the  deficiency,  if  any.    P.  &  Go. 
became  bankrupts,  and  the  Bank  having  sold  the  securities  and  realised  a  suiv 
plus,  the  question  arose  whether  under  clauses  precisely 'similar  to  those  of  the 
English  Bankrupt  Act  there  could  be  a  set-off  between  it  and  another  independ- 
ent debt  due  from  P.  &  Go.  to  the  Bank.    The  supreme  court  of  Bengal  (cIuma- 
Hente  the  Ghief  Justice)  held  that  there  might ;  but  the  decision  was  reversed  in 
the  Privy  Gouncil,  and  the  judgment  does  not  purport  to  be  founded  on  the 
special  promise  to  repay  the  surplus,  but  on  the  uncertainty  at  the  time  of  the 
bankruptcy  whether  there  would  ever  be  a  debt  capable  of  being  set-off  arising 
from  the  sale  of  the  securities.    [Young  v.  Bank  of  Bengal  is  much  commented 
on  in  Alsager  v.  Gurrie,  12  M.  &  W.  751.    In  that  case  Baron  Parke  phices  the 
decision  on  two  grounds :  1st,  that  there  was  no  mutual  credit,  as  the  securities 
had  been  deposited  with  the  Bank  far  a  parHcular  purpose,    2nd,  that  it 
was  the  duty  of  the  assignees  to  redeem  the  paper  immediately,  and  if  they  had 
done  so  no  debt  would  have  been  due  in  respect  of  the  loan.]    In  Groom  v.  West, 
8  A.  &  £.  768,  an  agreement  to  pay  the  bankrupt  for  goods  sold  prompt  two 
months,  or  by  acceptance,  was  held  a  claim  against  which  a  debt  due  from  the 
bankrupt  might  be  set  off.    The  nature  and  extent  of  the  rule  laid  down  in  Rose 
V.  Hart,  are  well  illustrated  by  the  two  cases  of  Rose  v.  Sims,  1  B.  &  Ad.  621, 
and  Gibson  v.  Bell,  1  Bingh.  N.  G.  748 ;  in  the  former  of  which  it  was  held,  that 
an  agreement  to  indorse  a  bill  of  exchange  did  not  create  such  a  credit  as  the 
statute  intends ;  in  the  latter,  that  an  agreement  to  accept  a  bill  did  create  such 
r^l821  ^  <^^^^^    These  ^cases  turned  on  the  distinction  between  an  accqftance 
which  creates  a  debt,  and  an  indorsement  which  creates  only  a  suretyship. 
In  Hulme  v.  Mugglestone,  3  Mee.  &  Welsh.  30,  to  an  action  for  money  had  and 
received  to  the  use  of  the  assignees  of  John  Smith,  the  defendant  pleaded,  that 
before  Twtice  of  the  bankruptcy,  he  indorsed  a  bill  for  Smith's  accommodation, 
and  discounted  another  for  him,  both  of  which  he  was  obliged  to  take  up  after 
the  bankruptcy ;  that  before  the  bankruptcy.  Smith  lent  him  a  cheque,  the  pro- 
ceeds of  which  he  received  after  the  bankruptcy,  which  was  the  same  money  now 
sued  for,  and  against  which  he  claimed  to  set  off  the  amount  of  the  dishonoured 
bills.    The  court  held  the  plea  good.     [To  the  same  effect  is  Russell  v.  BeU,  8 
M.  &  W.  277,  which  is  not  qnite  so  strong  a  case  as  Hulme  v.  Mugglestone,  die 
credits  being  accommodation  aceeptances,  as  in  Smith  v.  Hodson,  instead  of 
indorsements,  as  in  Hulme  v.  Mugglestone.    In  Bittlestone  v.  Timmis,  1  G.  B. 
389,  the  Gourt  of  G.  P.  held  that  a  demand  which  originated  before  fiat,  and 
before  notice  of  any  act  of  bankruptcy,  could  be  set  off  against  a  claim  for  money 
had  and  received  to  the  use  of  the  assignees,  arising  out  of  a  credit  given  by  Uie 
bankrupt  before  fiat,  and  before  notice  of  any  act  of  bankruptcy:  see  as  to  the 
necessity  of  pleading  specially  in  such  a  case  in  order  to  take  advantage  of  stat 
2  A;  3  Vict.  c.  29.    Kynaston  v.  Grouch,  14  M.  &  W.  266.]     It  must  be  borne  in 
mind,  that  any  demand  provable  under  the  fiat  may,  by  the  express  words  of  the 
statute,  be  set  off.    On  the  other  hand,  a  demand  cannot  be  set  off  that  would  ^ 
not  be  provable  under  the  fiat.    In  Abbott  v.  Hicks,  6  Bing.  N.  Ca.  579,  A.  B.  h 


BOSB  T.  HART.  3^9 

C.  dimolTed  partnership,  ihe  firm  owing  H.  51,89U.  12«.,  and  A.  owing  the  firm 
68172.  9«.  8(2.  It  was  agreed  that  A.  shonld  pay  B.  &  G.  the  68172.  9^.  Sd^  and 
that  B.  &  G.  should  keep  the  stock  and  assets  of  the  firm,  and  shonld  pay  BL  B. 
&  G.  became  bankmptSy  while  47,0002.  remained  still  due  to  H.  Held  that  A. 
conld  not  set  off  his  liability  to  pay  this  sum  in  an  action  against  *him  r^ioo  -i 
by  the  assignees.  "  If"  said  Mr.  J.  Erskine,  '^  in  consequence  of  the 
bankruptcy  he  had  paid  the  whole  to  H.,  he  might  have  proved  under  the  com- 
mission, and  any  debt  or  demand  provable  under  the  commission  may  be  set  off 
where  there  has  been  mutual  credit.  But  here  as  there  has  been  no  payment 
there  is  no  debt  or  demand,  and  the  defendant  has  given  no  credit  to  the  bank* 
rupts,  nor  is  this  one  of  the  contingent  debts  provided  for  by  sec.  56,  on  which 
the  commissioners  are  to  put  a  value  in  order  to  proof.  It  is  no  debt  at  all,  and 
as  the  defendant  may  never  be  called  on  to  pay  it,  it  would  be  impossible  to  put 
a  value  on  it — ^This  is  not  a  debt  payable  an  a  cantingencyj  but  a  mere  liability 
which  may  or  may  not  become  a  debt  hereafter."  The  history  of  this  head  of 
the  bankrupt  laws  is  so  clearly,  and  at  the  same  time  briefly,  sketched  by  the  Lord 
Ghief  Justice  Tindal,  in  his  judgment  in  the  case  of  Gibson  v.  Bell,  1  Bingh.  N. 
G.  753,  that  this  note  cuinot  be  better  concluded  than  by  extracting  it. 

''  The  principle,"  said  his  lordship,  ''which  the  bankrupt  laws  seem  to  have  had 
in  view,  from  the  earliest  time  to  the  last  provisions  made  therein,  is  this,  that 
where  two  persons  have  dealt  with  each  other  on  mutual  credit,  and  one  of  them 
becomes  bankrupt,  the  account  shall  be  settled  between  them,  and  the  balance 
only  payable  on  either  side.  That  this  was  the  practice  of  the  commissioners  of  bank- 
rupt, long  before  any  statutory  provision  on  the  subject,  appears  clear  from  the  two 
earliest  decided  cases — ^Anonymous,  1  Mod.  215,  before  Lord  Ghief  Justice  North, 
and  Ghapman  v.  Derby,  2  Vern.  117.  The  first  statute  which  made  any  express 
provision  on  the  subject,  was  the  expired  statute  4  &  5  Anne,  c.  1 7.  By  that 
statute  it  was  enacted,  in  the  eleventh  section,  'that  where  there  hath  been  mutual 
credit  given  between  the  bankrupt  and  any  debtor,  and  the  accounts  are  open  and 
unbalanced,  it  shall  be  lawful  for  the  commissioners,  or  assignees,  to  adjust  the 
account ;  and  the  debtor  shall  not  be  compelled  to  pay  more  than  shall  appear  to 
be  due  on  such  balance.'  This  provision  of  the  expired  statute  of  Anne  is  re-en- 
acted in  the  twenty  eighth  section  of  5  G.  2,  c  30,  with  some  variation  in  the 
expression ;  that  section  enacting,  that '  the  commissioners,  or  assignees,  shall 
state  the  account  between  them,  and  one  debt  may  be  set  against  another,  and 
what  shall  happen  to  be  due  on  either  side,  on  the  balance  of  such  accounts,  and 
on  setting  such  debts  against  one  another,  and  no  more,  shall  be  claimed,  or  paid, 
on  either  side  respectively.'  This  statute  continued  in  force  until  the  46th  G.  3, 
c  135,  s.  3,  which  provides,  that  where  there  hath  been  mutual  credit  given,  or 
mutual  debts  *between  the  bankrupt  and  any  other  person, '  one  debt 
or  demand  may  be  set  against  the  other,  notwithstanding  any  secret  act  >-  •' 

of  bankruptcy  before  committed.'  The  same  language  is  continued  in  the  last 
statute,  6  G.  4,  c.  16.  So  that  from  the  earliest  practice  to  the  latest  provision 
by  statute,  the  object  seems  to  have  been,  that  the  account  should  be  stated,  as 
between  merchant  and  merchant :  and  that  whatever  would  be  in  ordinary  prac- 
tice a  pecuniary  item  in  such  account,  should  be  the  subject  of  setK>ff." 

[It  will  have  been  observed  that  the  conclusion  of  the  50th  section  enacts,  that 
every  debt  or  demand  made  provable  against  the  bankrupt's  estate  maybe  setoff. 
Section  51,  as  explained  by  Stacey  v.  Bums,  7  East,  439»  and  Ex  parte  Douthet, 
4  B.  &  A.  67,  renders  bills  of  exchange  and  promissory  notes  not  yet  due,  prova* 
able  against  the  estate  of  the  drawer  or  indorser.  It  was  accordingly  held  in 
Alsager  v.  Gnrrie,  12  M.  ft  W.  751,  that  they  may  likewise  be  set  off. 

The  peculiar  right  of  set-off  founded  on  the  mutual  credit  clause  of  the  bank. 
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riipt  act,  exists  in  case  of  a  bankruptcy  only  as  between  tbe  assignees  of  the 
bankrupt  and  the  debtor  to  the  estate.  It  cannot  be  made  available  in  an  action 
brought  by  the  bankrupt  as  trustees  for  a  person  to  whom  he  has  assigned  his 
equitable  interest  before  the  bankruptcyi  Boyd  ▼.  Mangles,  16  M.  ft  W.  337.] 


There  can  be  set-off  at  law,  under  the  English  statutes,  or  those  of 
most  of  the  States  of  this  country,  under  ordinary  circumstances,  unless 
both  demands  are  liquidated  and  held  in  the  same  right;  Isberg  v.  Bow- 
den,  8  Exchequer,  862,  but  the  right  of  set-off  against  assignees  in  bank- 
ruptcy or  insolvency,  or  the  executors  or  administrators  of  an  insolvent 
estate,  is  much  broader,  and  is  generally  held  to  extend  to  all  debts  or 
demands  which  could  have  been  proved  against  the  assignees,  and  even 
to  those  which  could  not,  but  partake  of  the  nature  of  mutual  credits. 
Thus  in  Mark  v.  Barker,  1  W.  0.  C.  R.  178,  a  liability  incurred  by 
indorsing  the  bills  of  a  bankrupt,  was  allowed  to  be  set  off  against  a  suit 
brought  by  his  assignees,  on  the  ground  that  although  it  would  not  have 
been  provable  as  a  debt,  it  was  clearly  a  case  of  mutual  credit,  and 
directly  within  the  authority  of  Smith  v.  Hodson,  supra,  192.  The  same 
principle  was  applied  in  Tuckers  v.  Oxley,  5  Cranch,  85,  where  a  debt 
due  by  a  partnership,  was  held  to  be  a  defence  to  a  suit  brought  by  the 
assignees  of  an  insolvent  member  of  the  firm;  there  being  special  circum- 
stances which  gave  both  demands  the  character  of  mutual  credits.  And 
it  is  well  settled  in  Massachusetts,  that  unliquidated  demands ;  Bowers  v. 
Smith,  10  Metcalf,  194;  Phelps  v.  Bice,  ib.  198;  demands  not  yet 
due,  Demmon  v.  The  Bank,  5  Gushing,  194 ;  Bigelow  v.  Folger,  2  Met- 
calf, 255,  and  demands  growing  out  of  a  partial  failure  of  considera* 
tion;  Knapp  v.  Lee,  3  Pick.  452;  Jarvis  v.  Boger,  15  Mass.  407, 
may  be  set  off  in  an  action  brought  by  the  assignees  of  an  insolvent 
during  his  life,  or  by  his  executors  after  his  decease.  Most  of  these  deci- 
sions were  made  under  the  sanction  of  statutory  enactments,  but  would 
probably  have  been  decided  in  the  same  way,  had  no  such  statutes  been 
passed,  on  the  general  principle,  that  while  it  might  seem  more  equitable 
to  limit  the  right  of  recovery  in  all  cases,  to  the  amount  which  would  be 
due  on  a  final  settlement  of  accounts  between  the  plaintiff  and  the  defend- 
ant, no  other  course  can  be  pursued  consistently  with  justice,  when  the 
estate  of  an  insolvent  has  passed  from  his  own  keeping,  and  the  suit  is 
brought  by  his  assignees.  The  courts  consequently  favor  the  right  of  set- 
off against  the  assignees  of  bankrupts  or  insolvents,  when  given  by  statute, 
and  will  even  afford  relief  on  general  principles,  in  cases  for  which  no  sta- 
tutory provision  has  been  made.  Thus  it  was  decided  in  Morgan  v. 
The  Bank  of  North  America,  8  S.  &  E.  73,  that  where  a  bank  has  a 
lien  on  its  own  stock,  under  the  usage  and  by-laws  of  the  Board  of  Direct- 
ors, for  advances  made  to  its.  stockholders,  the  assignees  of  an  insolvent 
stockholder  cannot  compel  the  transfer  of  his  stock,  without  paying  the  full 
amount  due  by  him  to  the  bank,  while  it  was  held  in  the  recent  case  of  The 
Receivers  v.  The  Patterson  Gas  Light  Co.,  3  Zabriskie,  288  that  the 
right  to  set  off  a  debt  due  by  a  bankrupt  or  insolvent  against  his  assignees, 
results  from  broad  and  general  principles  of  equity,  and  maj,  in  many 
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inrtanoefl  be  enforced  at  law,  notwithBtandiiig  the  apparent  want  of  mata- 
alitjy  beoanse  the  power  conferred  on  the  aseigneesy  of  saeing  in  their  own 
name  on  a  cause  of  action  to  which  they  are  strangers^  will  be  presumed 
to  be  subject,  not  only  to  all  defences  which  would  be  good  against  the 
insolvent,  but  also  to  equities  growing  out  of  the  new  state  of  things 
created  by  the  assignment.  <<The  defendants/'  said  the  Court,  <<rest 
their  defence  on  this  ground,  that  the  set-off  is  jiut  and  equitable^  and 
that  a  court  of  law  may  afford  them  adequate  relief  under  the  general 
provisions  of  the  statute,  by  virtue  of  which  the  receivers  were  appointed. 
This  raises  the  material  question  in  the  cause.  By  what  principle,  in 
regard  to  set-off,  should  the  receivers  be  governed  in  the  distribution  of 
the  assets  of  an  insolvent  corporation  7  What  is  equitahh^  as  between 
the  corporation  and  its  creditors,  and  as  between  the  creditors  themselves  ? 

<<The  rules  of  equity,  as  applied  to  cases  of  bankruptcy,  furnish  the 
most  familiar  and  apt  analogy  in  aid  of  our  inquiries. 

**  It  seemed  to  be  assumed  upon  the  argument,  by  the  counsel  of  the 
plaintiffs,  that  the  equitable  doctrine  of  set-off,  as  applied  in  cases  of 
bankruptcy,  is  founded  upon  the  express  provisions  of  the  statutes.  And 
it  is  certainly  true  that  all  modern  bankrupt  laws  contain  a  provision,  that, 
in  all  cases  where  there  are  mutual  debts  or  mutual  credits,  the  balance 
only  shall  be  deemed  the  true  debt,  and  the  rest  of  the  claim  shall  be 
deemed  adjusted  by  the  set-off.  And  the  fact,  that  all  well  considered 
bankrupt  laws  do  contain  so  broad  a  provision  in  favour  of  set-o£&,  is  in 
itself  the  strongest  authority  in  support  of  the  natural  equity  and  justice 
of  the  provision.  Act  4th  April,  1800,  §  42,  2  U.  S.  Stats,  at  Large, 
440;  Act  19th  August,  1841,  §  6,  5  ib.  19;  Statute  5  Gheo.  II.,  cap.  80, 
§28. 

<'  It  is  equally  true,  however,  that  the  jurisdiction  of  equity  over  set- 
offs in  cases  of  bankruptcy,  and  the  practice  of  allowing  them,  was  not 
derived  from  the  authority  of  the  statute,  but  was  exercised  by  the  courts 
long  prior  to  the  introduction  of  the  provision  into  the  statute. 

a  The  general  right  of  set-off  was  first  introduced  in  the  bankrupt  law 
in  the  year  1708,  by  the  statute  4  Anne,  cap.  17 ;  but  the  course  of 
adjusting  the  balance  was  adopted  in  practice  as  early  as  1675.  Thus,  in 
28  Oar.  2,  (1675),  Lord  North  said,  <  If  there  are  accounts  between  two 
merchants,  and  one  of  them  becomes  bankrupt,  the  course  is  not  to  make 
the  other  to  pay  the  whole  that  was  originally  intrusted  to  him,  and  to 
put  him,  for  the  recovery  of  what  the  bankrupt  owes  him,  into  the  same 
condition  with  the  rest  of  the  creditors,  but  to  make  him  pay  that  only 
which  appears  to  be  due  to  the  bankrupt  on  the  foot  of  the  account.'  1 
Modem,  215. 

<<And  in  Ex  parte  Stephens,  11  Yesey,  26,  Lord  Eldon  said,  <As  to 
the  doctrine  of  set-off,  this  court  was  in  possession  of  it,  as  grounded  upon 
principles  of  equity,  long  before  the  law  interfered.  It  is  true,  where  the 
oonrt  do  not  find  a  natural  equity  going  beyond  the  statute,  the  construc- 
tion of  the  law  is  the  same  in  equity  as  at  law.  But  that  does  not  affset 
the  general  doctrine  upon  natural  equity.' 

<'  It  has  been  formerly  supposed,  and  frequently  asserted,  (until  the 
error  was  demonstrated  by  Mr.  Christian)  that  the  general  right  of  set-off 
was  introduced  into  the  law  by  the  expired  bankrupt  act  of  the  4th  and 
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5th  Anne,  chap.  17,  in  whioh  it  is  first  expressly  mentioned.  Bat  that 
learned  person  has  clearly  shown  that  the  coarse  of  adjusting  the  balance^ 
was  preyiously  adopted  in  practice,  and  confirmed  by  the  decisions  of 
conrts  of  law.  Eden's  Bank.  Law,  186 ;  Chapman  v.  Derby,  2  Yem. 
117. 

i<  The  English  statute  authorizing  set-off  in  bankruptcy,  is  not  only 
earlier  in  point  of  time,  but  is  broader  in  its  provisions  than  the  genend 
statute  of  set-off.  The  greater  extent  to  which  the  doctrine  has  been  car- 
ried in  cases  of  bankruptcy,  is  doubtless  owing  to  the  clear  natural  equity 
of  the  practice  and  the  obvious  iujustice  of  compelling  one  of  two  parties, 
mutually  indebted,  to  pay  his  entire  debt,  and  then  to  receive  only  a  divi* 
dend,  with  the  other  creditors,  upon  his  own  claim. 

<<  The  same  equitable  principle  has  been  uniformly  applied  under  the 
insolvent  laws,  where  the  statute  is  silent  in  regard  to  set-off.  Neither 
our  statute  abolishing  imprisonment  for  debt,  nor  the  statute  regulating 
the  distribution  of  the  estate  of  insolvents,  nor  that  respecting  assign- 
ments by  debtors  for  the  benefit  of  creditors,  contains  any  provision  in 
respect  to  set-off.  And  it  is  clear,  that  in  an  action  by  the  assignee, 
under  an  assignment  made  for  the  benefit  of  creditors,  there  could  be  no 
set-off  at  law.  Yet  the  uniform  construction  of  the  statute  has  been, 
that  the  debtor  of  the  insolvent  is  entitled  to  the  same  allowance,  by  way 
of  set-off  against  the  claims  of  the  assignee,  that  he  would  have  been  as 
against  the  insolvent  himself. 

<<We  have,  so  far  as  I  am  aware,  no  adjudication  of  the  question  in 
this  state,  though  it  is  believed  to  be  regarded  by  the  profession  as  well 
settled  in  practice. 

«  But,  in  Massachusetts,  the  point  has  been  expressly  adjudicated  upon 
the  construction  of  their  act  for  the  distribution  of  insolvent  estates, 
which  contains  no  provision  respecting  set-off.  It  was  the  opinion  of  the 
court,  that,  by  force  of  the  statute,  all  mutual  demands  subsisting  between 
the  insolvent  and  his  creditors,  at  the  time  of  his  death,  were  to  be  liqui- 
dated and  balanced.    McDonald  v.  Webster,  2  Mass.  498. 

''  The  rule  pervades  both  bankrupt  and  insolvent  laws  founded  on  gene- 
ral principles  of  equity,  that  all  cross-demands,  whether  connect^  or  inde- 
pendent, provided  they  be  mutual  as  between  the  bankrupt,  or  the  insol- 
vent, and  the  creditor,  shall  be  set  off,  and  the  balance  only  shall  be 
deemed  the  indebtedness  upon  the  one  side  or  the  other.  The  assignees 
take  a  bankrupt's  property  in  the  same  condition,  and  subject  to  the  same 
burthens,  as  the  bankrupt  himself  held  it.  And  the  rule  rests  on  the 
principle,  that  the  assignees  are  considered  not  as  purchasers  for  a  valua^ 
ble  consideration,  but  as  voluntary  assignees  and  personal  representatives, 
and  are  therefore  distinguished  from  particular  assignees.  2  Yem,  428, 
note  1. 

«  <  I  have  always  understood,'  said  Lord  Eldon,  <  that  the  assignment 
from  the  commissioners,  like  any  other  assignment,  by  operation  of  law, 
passed  the  rights  of  the  bankrupt  precisely  in  the  same  plight  and  condi- 
tion as  he  possessed  them.  Even  when  a  complete  legal  title  vests  in 
them,  and  there  is  no  notice  of  any  equity  affecting  it,  they  take  subject 
to  whatever  equity  the  bankrupt  was  liable  to.     Mitford  v.  Mitford,  9 


ROSE  T.  HART.  323 

Yesey,  100 ;  Brown  v.  Heathcote,  1  Atkyns,  162 ;  Clason  v.  Morris^  10 
John.  R.  540 ;  Murray  v.  Lylbarn,  2  John.  Cban.  443. 

a  The  act  to  prevent  frauds  by  incorporated  companies^  so  far  as  it 
relates  to  the  estate  of  an  insolvent  corporation,  is,  in  all  its  essential 
elements,  a  bankrupt  law.  It  leaves  the  creditor,  indeed,  the  naked 
remedy  of  proceeding  to  judgment  against  a  corporation,  stripped  at  once 
of  its  property,  and  the  right  of  exercising  its  franchises;  and  thus  avoids 
the  constitutional  objection  of  interfering  with  the  obligation  of  contracts. 
But,  like  a  bankrupt  law,  it  vests  the  whole  property  of  the  corporation, 
by  operation  of  lawy  in  the  hands  of  assignees,  to  be  distributed. among 
the  creditors  upon  principles  of  justice  and  equity. 

<<  The  assignment  to  the  receivers,  being  by  operation  of  law,  passes 
the  rights  and  property  of  the  corporation  precisely  in  the  same  plight 
and  condition,  and  subject  to  the  same  equities,  as  the  corporation  held 
them.  The  receivers  are  not  assignees  for  a  valuable  consideration,  in  the 
ordinary  sense  of  that  term,  but  are  regarded  as  the  voluntary  assignees 
and  personal  representatives  of  the  corporation. 

<<  The  statute,  moreover,  in  cases  of  mutual  dealing  between  the  corpo- 
ration  and  any  other  person  or  persons,  expressly  authorizes  the  receivers 
to  allow*  just  set-offs  in  favour  of  such  persons,  in  all  cases  in  which  it  shall 
appear  to  the  receivers  that  the  same  ought  to  be  allowed  according  to  law 
and  equity. 

<<  The  claim  of  the  defendants  in  this  case  does  not,  as  has  been  seen, 
from  technical  considerations,  constitute  a  set-off  at  law.  But  as  the  claim 
was  a  clear  legal  and  equitable  set-off  against  the  bank  at  the  time  of  the 
insolvency,  and  as  the  receivers  took  the  rights  and  property  of  the  cor- 
poration in  the  same  plight  and  condition,  and  subject  to  the  same  equi- 
ties, that  the  bank  held  them,  it  is  clear  that  the  claim  of  the  defendants 
is  an  equitable  set-off  against  the  demand  of  the  receivers. 

<<  This  view  of  the  question  is  sustained  by  the  authority  of  adjudi- 
cated cases.  By  an  act  of  the  legislature  of  this  state,  passed  on  the 
23d  of  November,  1825,  (Pamph.  Laws,  37)  the  act  of  incorporation  of 
the  New  Jersey  Protection  and  Lombard  Company  was  repealed,  and 
trustees  were  appointed  to  close  its  business  and  distribute  its  assets.  By 
a  supplemental  act,  passed  on  the  9th  of  December,  1825,  (Pamph.  Laws, 
73,)  the  powers  and  duties  of  the  trustees  were  defined;  and,  so  far  as 
relates  to  the  question  of  set-off,  they  are  in  the  identical  words  of  the  act 
now  under  consideration. 

<<  Upon  a  bill  filed  in  the  Court  of  Chancery  of  New  York,  by  a  cre- 
ditor against  the  trustees,  the  chancellor  said,  <  The  trustees  have  all  the 
rights  which  were  vested  in  the  corporation  at  the  moment  of  its  dissolu- 
tion, and  the  complainant  can  make  any  defence  to  an  action  brought 
against  him  by  the  trustees,  which  he  might  have  made  against  a  suit 
brought  by  the  corporation,  had  it  continued  in  existence.  In  relation  to 
the  set-off,  there  can  he  iio  doubt  of  his  eguitahle  right  to  be  aUotoed  /or 
any  demand  which  he  had  against  the  bank  at  the  time  of  the  repeal  of 
its  charter.  If  he  has  purchased  up  bills  of  the  bank,  or  procured  the 
assessment  of  other  claims  since  that  time,  he  cannot  avail  himself  of 
them,  but  must  come  in  for  his  distributive  share  with  the  rest  of  the 
creditors.'^     McLaren  v.  Pennington,  1  Paige,  112. 
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<<  In  Miller  ▼.  The  ReooiTen  of  tbe  Franklin  Bank,  1  Paige,  444, 
Miller  had  a  deposit  in  the  bank  in  hia  name,  as  public  administrator.  He 
also  held  91150  of  the  bills  of  the  bank,  drawn  from  the  bank  on  his 
account  as  public  administrator,  before  the  bank  stopped  payment.  The 
bank  had  at  the  same  time  a  claim  against  Miller,  as  an  individual,  seeored 
upon  real  estate.  He  claimed  to  set  off  the  notes  held  bj  him,  and  his 
deposit  as  public  administrator,  against  his  individual  debt  to  the  bank. 
The  only  question  appears  to  have  been,  whether  the  debts  were  mutual, 
tbe  one  being  in  his  own  right,  and  the  other  as  public  administrator. 
The  court  allowed  the  claim  to  set  off  both  the  deposit  and  the  notes. 

<<  In  The  matter  of  the  Receiver  of  the  Middle  District  Bank,  1  Paige, 
585,  the  same  chancellor  said,  <  In  the  case  of  Miller  v«  The  Receivers  of 
The  Franklin  Bank,  this  court  decided  that  any  equitable  set-off  which 
the  debtor  had  at  the  time  the  bank  stopped  payment,  was  not  altered  by 
the  appointment  of  a  receiver.  It  makeB  no  difference  whether  the  ddfi 
of  the  hank  imm  then  payahle^  or  has $tnoe  become  duA* 

<<  The  last  two  decisions  of  the  Oourt  of  Chancery  of  New  York  were 
given  by  way  of  instruction  to  receivers.  They  have  been  since  acqui- 
esced in,  and  it  is  understood  that  they  furnish  the  rule,  now  universally 
adopted  by  receivers  in  that  state,  which  is,  to  allow  deposits  made  in  the 
bank,  and  notes  of  the  bank  received  prior  to  the  appointment  of  receiv- 
ers, as  off-sets  against  any  indebtedness  to  the  bank,  whether  the  debt  to 
the  bank  was  due  and  payable,  or  not,  prior  to  the  appointment  of  receivers. 

<<  In  Haztun  v.  Bishop,  8  Wend.  18,  the  Supreme  Oourt  of  New  York 
decided,  that  as  the  note  in  question  passed  before  it  was  due  into  the 
hands  of  the  plaintiff,  as  a  receiver  and  trustee  for  the  creditors,  and  the 
note  being  negotiable,  and  having  been  negotiated  before  it  was  due,  the 
maker  could  not  set  up  a  defence  of  set-off.  And  it  is  clear  that  the  claim 
did  not  constitute  a  technical  legal  set-off.  Giving  to  that  decision  the 
fullest  operation,  it  cannot  affect  the  question  now  before  this  oourt. 
Upon  the  construction  of  the  statute  of  this  state,  the  court  is  to  settle 
the  question  upon  equitahUy  not  upon  strictly  legal  principles.  Is  may, 
however,  be  suggested,  that  the  view  of  the  court  in  Haztun  v.  Bishopi 
holding  the  receivers,  who  take  by  operation  of  law,  as  assignees  for  a 
valuable  consideration,  is  at  war  not  only  with  repeated  adjudications^  bat 
with  the  spirit  and  policy  of  the  law. 

<<I  am  of  opinion,  both  upon  principle  and  upon  authority,  that  the 
debtor  of  an  insolvent  corporation  loses  none  of  his  righto  by  the  act  of 
insolvency;  that  he  has  the  same  equitable  right  of  set-off  against  the 
receivers  that  he  had  against  the  corporation  at  the  time  of  its  insolvency; 
and,  consequently,  that  a  debtor  of  the  bank,  whether  his  indebtodnees 
has  actually  accrued  or  not  at  the  time  of  the  insolvency,  may  in  equity 
set  off  against  his  debt  either  a  deposit  in  the  bank  or  bills  of  the  bank 
bona  fide  received  by  him  before  the  failure  of  the  bank. 

«It  is  said,  that  the  object  of  the  act  is  to  do  equal  jusHce  to  all  the 
creditors,  and  that  equality  is  equity.  But  equality  of  what,  and  among 
whom  t  Clearly,  of  the  assets  of  the  bank  among  the  creditors  of  the 
bank.  In  cases  of  cross-indebtedness,  the  asseto  of  the  bank  consist  only 
of  the  balance  of  the  aocounto.  That  is  all  the  fund  which  the  bank 
itself  would  have  had  to  satisfy  its  creditors,  in  case  no  receiver  had  been 
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appointed.  And  there  is  no  equality  and  no  equity  in  putting  a  debtor  of 
the  bank,  who  has  a  jnst  and  legal  set-off  as  against  the  corporation,  in 
a  worse  position,  and  the  creditors  in  a  better  position,  by  the  failare  of 
the  bank  and  the  appointment  of  receivers. 

"1%  is  said  again,  that  the  reoeiyers  might  hare  assigned  the  note,  and 
thus  deprived  the  defendants  of  their  set-off.  If  the  position  be  soand,  it 
does  not  follow  that  the  set-off  is  not  available  against  the  receivers,  while 
the  note  remains  in  their  hands.  Bat  it  is  by  no  means  clear  that  the 
defendants  could  thus  have  been  deprived  of  their  set-off;  on  the  contrary, 
it  would  seem  that  the  assignee  must  have  taken  it  from  the  receivers, 
subject  to  all  the  equities  subsisting  against  it  in  th^ir  hands.  A  party 
holding  a  negotiable  promissory  note  against  a  bankrupt,  payable  without 
defeloation,  may  assign  the  note  after  the  bankruptcy,  and  the  assignee 
may  come  in  under  the  commission.  But  he  must  allow  all  just  set-offis 
existing  at  the  time  of  the  bankruptcy,  and  which  would  have  been  admit- 
ted if  the  assignment  had  not  been  made.  Humphreys  v.  Blight's 
Assignees,  1  Wash.  0.  0.  B.  44. 

It  was  accordingly  held,  in  consonance  with  these  principles,  that  the 
defendant  was  entitled  to  set  off  the  amount  due  to  him  as  a  depositor  and 
note  holder  of  the  bank,  at  the  time  when  it  became  insolvent,  against 
the  receivers  appointed  to  wind  up  its  affairs,  without  a  previous  demand 
of  payment,  even  if  a  demand  would  have  been  necessary  under  ordi- 
nary oironmstances. 

It  was  held  in  Williamson  v.  Gayle,  7  G-rattan,  162,  that  the  equity, 
which  enlarges  the  right  of  a  set-off  in  favour  of  the  debtors  of  a  bank- 
rupt when  sued  by  the  assignees,  also  applies  when  an  attachment  is  levied 
on  the  goods  of  a  debtor  in  the  hands  of  a  creditor,  and  will  entitle  the 
latter  to  priority  over  the  attaching  creditor,  if  there  be  anything  in  the 
nature  or  origin  of  the  debt,  which  connects  it  with  the  delivery  or  bail- 
ment of  the  goods,  and  gives  both  the  character  of  mutual  credits. 

As  the  right  set-off  in  bankruptcy  and  insolvency,  is  founded  in  equity, 
it  cannot  be  exercised  unjustly  or  inequitably,  and  no  claim  can  be  set-off 
against  the  assignees  of  a  bankrupt,  or  the  executors  or  assignees  of  an 
insolvent^  which  originates,  or  is  acquired  subsequently  to  the  death  or 
bankruptcy,  because,  from  that  moment,  the  assets  are  held  in  trust  for 
equal  distribution  among  all  the  creditors,  and  no  one  is  entitled  to  take  any 
step  to  obtain  a  preference  over  the  others.  Hence,  a  claim  purchased  by 
a  debtor,  after  notice  that  a  petition  has  been  filed  by  the  creditor  for 
discharge  as  an  insolvent,  cannot  be  used  as  a  defence  to  a  suit  brought 
by  the  assignees;  Ogden  v.  Crowley,  2  Johnson,  274;  Smith  v.  Brinck- 
erhoff,  8  Barbour,  519.  And  the  result  will  be  the  same  when  the  set-off 
exists  before  the  bankruptcy  or  insolvency,  and  the  debt  originates  after- 
wards in  the  receipt  or  purchase  of  the  insolvent's  effects,  from  the  executors 
or  assignees,  or  from  third  persons;  for,  as  the  demands  are  not  mutual, 
there  can  be  no  set-off  at  law,  and  equity  will  not  interfere,  in  order  to 
enable  one  creditor,  to  appropriate  the  proceeds  of  a  sale  intended  for  the 
good  of  all,  solely  to  his  own  benefit ;  Shipman  v.  Thompson,  Willes,  108 ; 
Hills  V.  Lumpkin,  1  Kelly,  578;  M'Donald  v.  Black,  20  Ohio,  185;  Steel 
V.  Steel,  2  Jones,  64 ;  Wolf  v.  Bates,  9  B.  Monroe,  108 ;  Miller  v.  Boar^ 
man,  18  Smedes  &  Marshal,  100;  Mercein  v.  Smith,  2  Hill,  210;  Fry  v. 
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Evans,  6  Wend.  230 ;  Hills  v.  Tallman's  Adm'ps,  21  id.  674 ;  Wolfera- 
berger  y.  Bucher,  10  8.  &  B.  10;  Shaw  v.  Gookin^  7  New  Hampshire, 
420;  Bissell  y.  Stone,  7  English,  378;  Dale  y.  Cooke,  4  Johnson's  Ch. 
11. 

Under  ordinary  oircamstances,  equity  will  not  enlarge  the  right  of  the 
set-off  as  giyen  by  law,  but  will  leave  the  parties  to  make  such  use  as 
they  can  of  their  legal  remedies;  Green  v.  Farmer,  4  Burrow,  2220; 
M<Kinley  y.  Winston,  19  Alabama,  361 ;  Duncan  v.  Lyon,  3  Johnson's 
Gh.  351.  When,  however,  debts  have  been  eontractod,  on  the  footing 
of  mutual  credit,  and  under  the  expectation  that  the  ultimate  obligation, 
will  be  limited  to  the  amount  due  on  a  settlement  of  the  account 
between  the  parties,  the  insolvency  of  either,  will  entitle  the  other  to  the 
aid  of  equity,  to  prevent  this  expectation  from  being  defeated;  Hurlburt 
y.  The  Pacific  Ins.  Co.,  2  Sumner,  471;  Story's  Equity  Jurisprudence, 
vol.  2,  609.  But  the  bettor  opinion  would  seem  to  be,  that  insolvency 
alone,  without  the  concurrence  of  other  circumstances,  will  not  authorise 
chancery  to  enforce  a  set-off  which  would  not  be  valid  at  law ;  Greene  y. 
Darling,  5  Mason,  212 ;  Howe  v.  Sheppard,  2  Sumner,  409.  The  effect 
of  the  bankruptoy,  or  insolvency  of  the  creditor,  on  the  right  of  set-off,  is, 
however,  far  from  being  well  defined,  and  there  can  be  no  doubt,  that  if  it 
does  not  give  a  full  or  complete  equity,  it  will  fortify  one  arising  from  other 
sources,  and  will  furnish  a  motive  for  the  interposition  of  a  chancellor, 
when  it  would  otherwise  be  refused;  Simpson  v.  Hart,  1  Johnson's  Ch. 
91 ;  14  Johnson,  63.  Thus,  in  Lindsay  v.  Jackson,  2  Paige,  581,  the 
complainant  was  held  to  be  entitled,  to  a  decree  enjoining  the  negotia- 
tion  of  certain  promissory  notes,  not  yet  payable,  and  appropriating  them 
to  the  payment  of  an  overdue  acceptance  for  a  larger  sum  by  the  respond- 
ent, who  had  become  insolvent;  although  it  seems  to  have  been  conceded, 
that  no  relief  cbuld  have  been  given,  had  the  acceptance  been  payable 
in  future,  and  the  notes  due  at  the  time.  But  the  language  of  the 
chancellor  went  much  beyond  the  point  actually  decided,  and  approached, 
if  it  did  not  actually  reach  the  conclusion,  that  equity  will  lend  its  aid  to 
support  the  right  of  set-off,  against  a  bankrupt  or  insolvent,  whenever 
justice  requires  ite  interposition.  <<  There  is,"  said  he,  <<a  natural  equity 
that  cross  demands  should  be  off-set  against  each  other;  and  that  the 
balance  only  should  be  recovered.  This  was  the  rule  of  the  civil  law,  and 
it  b  now  adopted  and  preserved  as  the  law  of  those  countries,  where  the 
principles  of  the  civil  law  prevail.  Code  Nap.  lib.  3,  tit.  3,  §  4$  Insti- 
tutes of  Law  of  Spain,  lib.  2,  tit.  11,  ch.  2,  §  6;  Van  Der  Linden's  Inst 
of  Law  of  Holknd,  lib.  1,  ch.  18,  §  4 ;  2  Bell's  Com.  on  Law  of  Soot- 
land,  ch.  4,  §  2,  p.  124.  By  the  common  law  of  England,  however,  this 
natural  equity  was  not  allowed  or  enforced  in  the  courte  of  law;  but  each 
party  was  left  to  recover  his  demand  in  a  separate  action.  As  a  general  rule, 
the  Court  of  Chancery  followed  the  rule  of  law;  and  after  the  statute  had 
permitted  set-offs  to  a  certain  extent,  in  suite  at  law,  this  court  also  adopted 
and  acted  on  that  principle.  But  the  Court  of  Chancery,  even  before  the 
statute,  recognised  the  principle  of  natural  equity,  and  acted  upon  it  in 
cases  where  the  law  could  not  give  a  remedy  in  a  separate  suit  in  conse- 
quence of  the  insolvency  of  one  of  the  parties.  Thus  in  Hawkins  y. 
Freeman,  2  Eq.  Ca.  Abr.  10;  which  was  decided  by  Lord  Macclesfield  five 
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years  before  the  statute  of  set-offs  was  passed,  the  court  of  chancery  inter- 
fered to  enforce  this  natural  equity,  as  between  the  administrator  of  an 
insolvent  estate  and  the  complainant,  between  which  complainant  and  the 
intestate  there  were  mutual  demands.  The  same  principle  of  natural 
equity  was  recognized  by  Lord  Chief  Justice  Hale  many  years  before. 
See  Chapman  ▼.  Derby,  2  Yern.  117.  And  at  this  day,  if  thecourt  finds 
a  case  of  natural  equity,  not  within  the  statute,  it  will  permit  an  equitable 
set-off,  if,  from  the  nature  of  the  claim,  or  from  the  situation  of  the  par- 
ties, it  is  impossible  to  obtain  justice  by  a  cross  action.  See  Piggott  y. 
WilUams,  Mad.  &  Geld,  B.  95. 

«  Where  there  are  mutual  demands  between  the  parties  which  cannot 
be  set  off  under  the  statute,  but  which  a  court  of  equity  may  compensate 
or  apply  in  satisfaction  of  each  other  without  interfering  with  the  equit- 
able rights  of  any  person,  the  fact  that  one  of  the  parties  is  insolvent  has 
frequently  been  held  a  sufficient  ground  for  the  exercise  of  the  equitable 
jurisdiction  of  the  Court  of  Chancery.  Yide  Lord  Lanesborough  v.  Jones, 
1  P.  Wms.  325.  In  Pond  ▼.  Smith,  4  Conn.  B.  802,  the  Supreme  Court 
of  Gonnecticnt  held  that  the  insolvency  of  one  of  the  parties  was  a  suffi- 
cient ground  for  the  interference  of  a  court  of  chancery  to  off-set  mere 
legal  demands  against  each  other,  although  they  were  so  situated  as  to  be 
incapable  of  being  set  off  at  law }  and  that  the  complainant  ought  not  to 
be  left  to  pursue  his  legal  remedy  against  the  defendants,  when,  from 
their  insolvency,  no  satisfaction  of  his  demand  could  be  thus  obtained. 
And  in  Searchet  v.  Adm.  of  Searchet,  2  Hamm.  Ohio  R.  320,  the  Su* 
preme  Court  of  Ohio,  on  a  bill  in  equity,  permitted  the  complainants  to 
off-set  an  equitable  balance  due  to  them  from  their  co-partner,  against  a 
joint  bond  given  by  them  to  him ;  although,  from  the  unliquidated  nature 
of  their  claim,  there  could  be  no  set-off  at  law.  In  Collins  v.  Farquar, 
1  Litt.  B.  153,  the  court  of  appeals  in  Kentucky  recognized  the  principle 
that  the  insolvency  of  the  defendant  will,  in  equity,  give  the  court  juris- 
diction to  decree  a  set-off  of  a  demand  against  him,  which  might  be  reco- 
vered in  an  action  at  law  if  he  was  solvent.  And  in  delivering  the 
opinion  of  the  same  court,  in  the  case  of  Bobbins  v.  Hawley,  1  Monroe's 
B.  194,  judge  Owsley  says :  <  Bobbins  is  admitted  to  be  insolvent,  and 
Dodge  must  be  understood  from  the  proceedings  to  be  out  of  the  country ; 
and  it  will  not  be  denied  but  that  those  facts  are  sufficient,  in  general, 
to  warrant  a  court  of  equity  in  taking  cognisance  of  a  cause,  for  the 
purpose  of  setting  off  demands,  which,  from  a  lack  of  connexion,  could 
not  otherwise  be  decreed  in  a  court  of  equity.'  See  also  Prior  v. 
Bichards'  Adm'r,  4  Bibb's  B.  856,  and  Ball  v.  Townsend,  Litt.  Sel.  Ca. 
325.  The  same  principle  is  recognized  in  the  law  of  Scotland,  where,  in 
ordinary  cases,  a  debtor  is  not  allowed  to  avoid  the  payment  of  what  is 
liquidated  and  payable,  during  a  long  litigation  on  an  unliquidated  counter 
okim ;  yet  there  is  an  exception  to  that  rule,  in  case  of  bankruptcy.  For 
a  solvent  debtor  will  not  be  compelled  to  pay  the  liquidated  debt,  and 
come  in  with  the  other  creditors  for  his  illiquid  claim ;  but  he  may  plead 
compensation;  1  Bell's  Law  Diet.  258,  art.  Compensation.  The  general 
principles  of  set-off  are  recognized  and  authorized  by  a  public  statute  in 
that  country,  as  well  as  here.  But  the  learned  commentator  on  the  law 
of  Scotland  says,  the  statute  is  in  no  degree  exclusive  of  the  operation  of 
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equity  natorallj  falling  under  its  rales;  and  that  the  insoWeney  of  a 
party  has  always  been  admitted  as  a  ground  for  administering  an  equit- 
able remedy,  unknown  to  the  ordinary  oourse  of  law ;  2  Bell's  Gon.  127. 
In  the  case  of  Simpson  t.  Hart^  4  John.  B.  63,  the  Court  of  Enron  in  this 
state^  on  appeal  from  this  court,  permitted  a  set-off  in  a  case  where  it 
was  evident  no  set-off  could  have  been  plead  at  law,  if  the  defendant  had 
brought  his  action  against  the  complainant  on  his  judgment ;  because  the 
two  judgments  off-set  were  not  between  the  same  parties.  Judge  Spenoeri 
who  dellTered  the  opinion  of  the  Court  of  Errors  in  that  case,  considers 
the  fact  of  the  insolvency  of  the  defendant  a  material  allegation  in  the 
causci  and  puts  the  decision  substantially  on  that  ground. 

« It  is  true  that  Judge  Story,  in  the  case  of  Green  v.  Darling,  5 
Mason's  B.  201,  refused  a  set-off  in  equity,  because,  by  the  law  of  the 
state  where  the  contracts  were  made,  one  judgment  could  not  be  off-set 
against  the  other,  under  the  statute.  But  it  must  be  recollected  he  was 
administering  the  law  of  a  state  which  had  no  court  of  equity ;  and  as  no 
right  of  set-off  had  been  deoU&red  by  the  laws  of  the  state,  and  no  court 
had  been  organised  therein  to  give  a  remedy,  except  in  the  courts  of  law, 
the  extent  of  the  remedy  showed  the  extent  of  the  right  as  it  existed  in 
that  state.  In  page  207  of  the  report  Judge  Story  says : — *  I  do  not 
speak  here  of  cases  where  distinct  equities  arise  from  other  sources,  but 
upon  the  naked  equity  of  distinct  and  unoonneoted  debts,  and  independent 
of  any  statutable  regulations.'  He  subsequently  explains  what  he  means 
by  new  or  distinct  equities.  And  I  think  it  is  pretty  evident  he  does  not 
mean  to  say  that  the  total  insolvency  of  the  defendant  might  not  be  a 
sufficient  equity  to  authorize  a  court  of  chancery  to  interfere,  if  the  con* 
tracts  had  been  made  in  a  state  where  equitable  jurisdiction  was  vested 
in  any  of  its  courts;  although  he  expresses  no  definite  opinion  on  that 
question. 

lilt  remains  to  be  seen  whether  the  &ct,  that  the  defendants'  notes 
against  the  complainants  have  not  yet  become  payable,  forms  any  valid 
objection  to  the  claim  of  the  latter  to  have  them  implied  in  payment  of 
their  debt  which  is  now  due  from  the  defendants.  As  the  notes  are  not 
on  interest,  there  can  be  no  injustice  in  compensating  the  defendants,  for 
the  amount  to  become  due  thereon  at  a  future  day,  by  a  preseilt  payment. 
The  complainants  alone  had  any  interest  in  obtaining  the  time  of  credit 
which  was  given  on  these  demands.  It  might  present  an  entirely  diffsrent 
question  if  the  defendants'  debt  was  now  due  from  the  complainants,  who 
were  seeking  to  compensate  it  by  a  claim  against  the  defendants,  payable 
at  a  future  day.  See  Young  v.  Guy,  10  J.  B.  Moore's  B.  198.  But  the 
case  now  under  consideration  seems  to  come  within  the  prinoiple  laid 
down  by  Pothier,  (Pothier  on  Ob.  590,^  that  a  debt  of  a  specific  thing 
may  be  opposed  to  a  general  debt  of  tne  same  kind,  which  necessarily 
includes  the  specific  thing.  He  put  the  case  thus;  <I  am  your  creditor 
for  six  pipes  of  wine  of  a  particular  vintage :  you  are  my  creditor  for  six 
pipes  of  wine  generally.  I  may  demand  the  six  particular  pipes,  and 
therefore  you  cannot  off-set  the  general  debt  for  six  pipes.  But  I  may 
off-set  my  particular  pipes,  if  I  please,  against  yours,  because  I  could  turn 
them  out  to  you  in  payment  of  the  general  debt.'  Here,  the  defendants 
oould  not  claim  present  payment  of  their  notes,  due  six  months  hence. 
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and  therefore  it  would  be  iDeqaitable  for  them  bj  an  off-set,  to  oompel  the 
eonplainante  to  pay  those  notes  before  thej  became  due.  But  as  the 
debt  of  the  defendants  is  dae,  and  if  thej  paid  it  immediately,  according 
to  their  agreement,  the  complainants  might,  withont  any  injustice  to  the 
other  party,  waive  the  time  of  credit  which  was  for  their  own  benefit,  and 
pay  the  notes  immediately  with  the  money  thus  received,  the  defendants 
hare  no  oaose  to  oomplain  of  such  a  mode  of  compensating  one  debt  by 
another/' 

The  weight  of  authority  in  England  seems  to  be,  that  debts  which  fall 
doe  after  the  death  of  the  testator,  cannot  be  set-off  in  suits  brought  by 
or  against  his  executors  for  a  debt  due  in  his  lifetime ;  Schofield  v.  Corbitt, 
11  Q.  B.  779 ;  2  Williams  on  Executors,  1596,  4th  ed. ;  and  the  law  was 
so  held  in  Watts  t.  Bees,  9  Exchequer,  696,  virtually  overruling  Mar- 
dall  V.  Thelluson,  14  English  L.  &  E.  360,  where  the  point  was  decided 
the  other  way,  and  in  favour  of  the  right  of  set-off.  In  many  of  the  states 
of  this  ooantry,  mutual  demands  are  allowed  to  be  set  off  under  ordinary 
eiroamslanoes,  in  suits  brought  after  the  death  of  those  by,  or  to  whom 
they  are  due,  without  regard  to  the  period  at  which  they  are  payable ; 
Doraoheimer  y.  Buoher,  7  S.  &  R.  9 ;  Meroein  v.  Smith,  2  Hill,  210.  But 
a  directly  opposite  view  has  been  taken  of  the  effect  due  to  insolvency,  in 
enhcgiDg  or  restricting  the  right  of  set-off  in  this  and  other  similar 
instanoee;  and  while  the  inability  of  the  estate  to  meet  the  demands 
against  it^  has  been  viewed  in  some  of  the  cases,  as  a  reason  for  permitting 
them  to  be  set  off  before  they  are  due ;  McDonald  v.  Webster,  2  Mass. 
498 }  Bigelow  v.  Folger,  2  Metcalf,  265 ;  because  the  defendant  might 
otherwise  lose  all  remedy;  it  has  been  held  in  others,  to  be  a  sufficient 
ground  for  refusing  to  permit  any  set-off,  which  is  not  strictly  mutual,  and 
eoDseqaently  for  denying  the  right  to  disturb  the  equal  distribution  of 
the  assets,  by  setting  up  any  counter  demand  as  a  defence  against  the 
exeentors,  whieh  was  not  due  at  the  death  of  the  testator;  Bosler  v.  The 
Bank,  4  Barr,  82. 

H. 
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[*183]       *HIGHAM  V.  RIDGWAY. 

TRIN.— 48  GEO.  3,  K.  B. 


[reported  I  EAST,  109.] 

If  a  person  have  peculiar  means  of  knowing  a  fact,  and  make  a  written  entry  of 
that  fact,  which  is  against  his  interest  at  the  time,  it  is  evidence  of  the  fact  as 
between  third  persons  after  his  death.  And,  therefore,  an  entry  made  by  a  man- 
midwife  who  had  delivered  a  woman  of  a  child  of  his  haying  done  so  on  a  cer- 
tain day,  referring  to  his  ledger,  in  which  he  had  made  a  charge  for  his  attend- 
ance, which  was  marked  as  paid^  is  evidence  upon  an  issue  as  to  the  age  of  such 
child  at  the  time  of  his  afterwards  suflfering  a  recovery. 

Upon  error  brought  to  reverse  a  reoovery  suffered  by  Wm.  Fowden,  the 
younger,  of  certain  lands  in  the  county  palatine  of  Chester,  of  which  he 
claimed  to  be  first  tenant  in  tail  under  indentures  of  the  16th  and  17th  of 
December,  1763,  it  appeared  that  the  premises  were  limited  in  remainder 
to  the  first  son  of  the  body  of  Wm.  Fowden,  the  father  in  tail,  with  re- 
mainder to  the  second  and  other  sons  in  tail,  remainder  to  the  daughters 
in  tail:  under  which  last  limitation  the  plaintiff  Elizabeth  claimed,  in 
de&ult  of  heirs  male  of  Wm.  Fowden  the  father,  as  heir  of  the  body  of 
Mary,  his  only  daughter.  The  record  set  forth  the  recovery,  which  was 
of  the  session  at  Chester  on  the  16th  of  April,  29  G.  3,  and  appeared  to 
have  been  acknowledged  at  Macclesfield  on  the  15th  of  April,  1789,  and 
that  an  affidavit  was  sworn  on  that  day  by  Wm.  Morley,  Wm.  Fowden, 
sen.,  and  Mary  the  wife  of  John  Orme,  in  which  Wm.  Fowden,  sen., 
swore  that «  Wm.  Fowden  the  younger  was  bom  on  the  second  of  April,  1768, 
but  that,  being  a  Protestant  and  Dissenter,  no  entry  was  made  of  his 
r*1  S41  ^^P^^^™  ^^  ^J  register."  And  Mary  Orme  swore  <<  that  she  was 
^  -I  aunt  to  ''^Wm  Fowden,  jun.,  and  well  remembered  that  he  was 
bom  in  the  beginning  of  April,  and  before  the  15th  day  of  that  month, 
in  the  year  1768.'*  And  the  error  assigned  was,  that  it  appeared  in  the 
record^  &c.  that  Wm.  Fowden,  jun.,  on  Friday,  in  the  aforesaid  session  at 
Chester,  appeared  by  attomey  and  warranted  the  tenements,  &c.,  to  E. 
(the  tenant),  &c. }  but  that  Wm.  Fowden,  jun.  was  then  an  infant  within 
the  age  of  twenty-one  years,  viz.,  twenty  years  and  no  more.  And  on 
joinder  in  error,  the  issue  was  <<  Whether  Wm.  Fowden  the  younger,  at 
the  time  of  his  appearance  and  warranty,  and  voucher  to  warranty,  and 
also  at  the  tim6  of  the  giving  of  the  said  judgment  (of  recovery)  was  an 
infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  twenty 
years  and  no  more.** 

At  the  trial  at  Chester,  it  appeared  that  Wm.  Fowden,  jun.,  died  on 
the  31st  of  December,  1792,  having  before  made  his  will,  and  Wm. 
Fowden,  sen.,  the  father,  died  on  the  20th  of  March,  1806 ;  but  Mary 
Orme,  the  aunt,  was  still  living,  and  examined  as  a  witness  by  the  de- 
fendant in  support  of  the  fact  as  sworn  to  in  her  affidavit;  but  the 
accuracy  of  her  recollection  as  to  the  precise  day  of  her  nephew's  birth 
was  rendered  doubtful  by  circumstances  which  came  out  upon  cross- 
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examination.  And  on  the  part  of  the  plaintifi,  it  was,  amongst  other 
things,  proved  by  a  neighbour  that  Wm.  Fowden  the  father,  and  his  wife, 
lived  at  Bramhall,  wheire  William  the  son  was  bom ;  that  it  was  on  a 
Friday.  That  he  was  desired  by  the  father  to  fetch  Mr.  Hewitt,  the  man- 
midwife,  who  lived  at  Stookport,  about  three  miles  and  a  half  distant : 
the  witness,  however,  had  occasion  to  go  elsewhere,  and  another  person 
was  sent  to  Mr.  Hewitt,  and  on  the  witness's  return  the  same  evening, 
Mrs.  Fowden  was  brought  to  bed  of  a  son.  That  the  wife  of  Bichard 
Fallows,  who  lived  half  a  mile  off,  was  also  delivered  on  the  same  day. 
The  person  who  was  sent  to  Mr.  Hewitt's  corroborated  this  account,  and 
knew  young  Fallows  and  young  Fowden  as  they  grew  up,  who  appeared 
about  the  same  age.  Another  witness  also  proved  the  birth  of  young 
Fowden  on  a  Friday  (the  particular  day  of  the  week  was  proved  by  refer- 
ence to  market  day  and  other  collateral  circumstances  by  the  several  wit- 
nesses), and  that  he  saw  Mr.  Hewitt  at  Fowden's  house.  Fallows,  the 
son,  also  proved  his  growing  up  with  William  Fowden,  the  son ;  r^^i  oe-i 
*that  they  used  to  dispute  which  was  the  eldest ;  but  they  were  *-  -^ 
both  bom  on  the  same  day;  and  he  had  been  told  this  l^  Fowden's' 
father  and  mother.  His  own  birth-day  was  on  the  22d  of  April.  Other 
witnesses  also  deposed  to  the  same  effect.  John  Hewitt  was  then  called, 
the  son  of  the  man-midwife  who  delivered  Mrs.  Fowden ;  and  he  proved 
the  death  of  his  father  twenty  years  before,  and  produced  certain  books 
(on  which  the  question  of  evidence  arose)  in  which  his  father  had  been 
used  to  make  regular  entries  of  all  matters  relating  to  his  business,  with 
their  dates,  immediately  on  his  return  home ;  and  the  entries  in  question 
were  proved  to  be  in  his  father's  handwriting.  These  entries  were  ten- 
dered in  evidence  to  show  the  precise  day  of  the  birth  of  Wm.  Fowden, 
jun.  The  evidence  was  objected  to ;  but  the  court  determined  to  receive 
it,  reserving  the  point.  The  entries  in  question  (which  were  preceded 
and  followed  in  order  of  time  by  others  of  the  like  nature)  were  as 
follows : 

«  22  April,  1768. 
S8.(a)     Richard  Fallow's  wife.     Bramhall.     Filius  circa  Tior.  9,  matuHn. 
cum  foTcvpe^  <&b, 

paid." 
Then  followed  in  the  same  page  the  entry  in  questioUi  without  any  in- 
tervening date. 
«  V.  Wm  Fowden,  junr.'s,(6)wife,  79.  (c) 

JUius  circa  kor,  3  post  merid.  nat  cfcc." 
"  Wm.  Fowden,  junr.,  1768. 

Aprilis  22.     Filius  natuSy  dec. 

Wife 16     1 

26th.     Edustuspurg 0  16    0 

Pd.  25th  Oct.  1768."  2     11 

(a)  The  figares  38  referred  to  the  ledger. 

(b)  This  was  the  designation  at  that  time  of  the  father  of  Wm.  Fowden,  Jan.,  in 
question. 

(e)  These  figures  referred  to  th^  ledger,  the  entry  in  which  follow*. 
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The  jury  found,  on  this  evidence,  that  Wm.  Fowden,  Jan.,  who 
safFered  the  reoOTery,  wa8  not  born  on  the  2d,  bat  on  the  22d  of  Apiil^ 
1768. 

r*lSB1  *^<>ppi^  ft&d  Tales  showed  canse  against  a  rale  for  a  new  trial, 
■-  -J  and  contended  that  the  entries  in  qaestion  proved  to  be  in  the 
handwriting  of  the  man-midwife,  and  to  have  been  regnlarly  made  from 
time  to  time  in  the  coarse  of  his  basiness,  were  evidence  at  the  time  of 
the  birth  of  Wm.  Fowden,  the  son,  as  having  been  made  by  a  person  pos- 
sessing a  competent  knowledge  of  the  fact,  and  discharging  the  party  on 
whom  he  had  a  claim  in  the  first  instance  for  his  medical  attendance. 
Similar  evidence  has  been  admitted  in  other  cases.  In  Warren  d.  Webb 
V.  0reenville,(c2)  the  qaestion  was,  Whether  there  had  been  a  sorrender  of 
part  of  the  estate,  which  was  in  jointare  to  the  widow  at  the  time  of  the 
recovery  saffered  by  the  son,  tenant  in  tail ;  withont  which  there  was  no 
good  tenant  to  the  prsocipe  for  that  part,  and  the  recovery  was  ineffeotaal 
for  so  mnch.  It  was  insisted  that  a  sarrender  shonld  be  presumed  at  that 
distance  of  time;(e)  and  to  fortify  that  presumption,  the  debt-book  of  the 
fiunily  attorney,  who  was  dead,  was  prodaoed,  wherein  he  cha^d  so  mach 
for  suffering  the  recovery,  including  several  items  for  drawing  and  engross- 
ing the  mother^s  surrender :  all  which  charges  appeared  by  the  book  to 
have  been  paid.  And  this  was  held  to  be  good  evidence,  after  the  death 
of  the  attorney,  who,  if  living,  might  have  been  examined  to  the  het 
This  report  of  the  case  b  in  the  main  confirmed,  as  to  this  point,  by  Lord 
Mansfield,  in  Goodtitle  d.  Brydges  v.  The  Dake  of  Chandos ;(/)  with  this 
addition,  that  a  receipt  had  been  given  upon  the  bill,  which  contained  the 
articles,  for  drawing  and  engrossiDg  the  surrender.  Though  Lord  Mans* 
field  seems  to  have  thought  that  Sir  John  Strange  had  not  laid  sufficient 
stress  in  his  report  upon  the  presumption  arising  from  the  length  of  time* 
So  rentals,  or  stewa^'s  accounts,  with  payments  marked  on  them,  are 
always  received  in  evidence,(^)  even  against  third  persons.  In  Herbert  v« 
Tuckat,(A)  upon  a  question,  wnether  one  was  of  full  age  when  he  made 
his  will,  an  entry  made  by  his  father  in  an  almanac  of  the  day  of  his  son's 
birth,  was  allowed  by  the  court,  on  a  trial  at  bar,  to  be  strong  evidence  : 
and  yet  that  was  no  question  of  pedigree,  and  therefore  not  within  the 
exception  which  allows  the  hearsay  declarations  of  the  family  to  be  evi* 
r«1  ft7l  ^^^^  ^^  ^^^^  cases,  any  more  than  the  declaration  of  a  father  as 
I-  -I  *to  the  place  of  his  son's  birth,  which  was  rejected  as  evidence  in 
The  King  y.  The  Inhabitants  of  Erith.(t) 

Mafdey^  Seijt,  and  John  WtUiamSy  contra.  The  question,  whether 
these  entries  be  evidence,  cannot  depend  on  their  apparent  accuracy,  but 
on  this :  whether  their  declarations  of  a  third  person,  by  parol  or  in  wri- 
ting, as  to  a  fact,  which  may  be  supposed  to  have  been  within  his  know- 
ledge at  the  time,  can,  after  his  death,  be  given  in  evidence,  merely  becauaei 
in  the  same  breath  or  writing,  he  admitted  that  a  claim  of  his  own  respect- 
ing such  fftct,  if  true,  had  been  discharged.    Ever  since  the  case  of  the 

id)  2  Stra.  1129.         *  (e)  The  trial  was  in  1740. 

/)  2  Barr.  2,  1701. 
ff)  12  Yin.  Abr.  90,  tit.  Bvidmet^  pi.  13  and  14.    Barry  v.  Bebbingtoa,  4  Term 
Rep.  614;  and  Stead  ▼.  Heaton,  ib.  669. 

(h)  T.  Bay,  84.  (t)  8  Bast,  639. 
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King  V.  Bri8well,(^)  it  has  been  considered  that  hearsay  is  not  evidence  of  a 
particnlar  fact,  except  in  proof  of  a  pedigree;  and  that  exception  has  always 
been  confined  to  the  strict  fact  in  issae  of  descent  or  primogeniture  in 
proof  of  pedigree ;  and  has  always  been  rejected  in  collateral  inqoiries ; 
as  of  the  place  of  birth,  npon  a  question  of  settlement,  in  The  King  v. 
Erith.  And  perhaps  the  case  of  Herbert  y.  Tnokal,  which  might  havB 
been  a  question  between  the  heir-at-law  and  devisee,  may  have  passed  as 
a  question  of  pedigree,  without  advetting  to  this  distinction.  Now  here 
the  precise  fact  in  issue  was,  <<  Whether  Wm.  Fowden,  the  younger,  at  the 
time  of  his  appearance  and  warranty,  &c.,  was  an  infant  within  the  age  of 
twenty-one  years  ?"  Ac.,  in  which  no  question  of  pedigree  is  involved. 
But  not  even  in  questions  of  pedigree  have  the  declarations  of  any  others 
than  members  of  the  &mily  been  received  in  evidence;  and  the  evidence 
given  here  was  of  the  declaration  of  a  stranger ;  for  such  the  apothecary 
must  be  taken  to  be.  The  admissibility,  therefore,  of  the  evidence  stands 
wholly  upon  the  ground  that  the  entry  made  by  him,  taken  altogether, 
discharged  his  own  claim.  All  the  cases  on  this  head  rest  upon  the 
original  authority  of  Warren  d.  Webb  v.  Qreenville,(Q  which  by  the  ex- 
pUmation  afterwards  given  of  it  by  Lord  Mansfield(m)  turned  mainly  upon 
the  presumption  of  the  surrender  arising  from  lapse  of  time;  and  his  very 
solicitude  to  explain  this  shows  that  he  was  not  so  well  satisfied  of  the 
admissibility  of  the  entries  in  the  attorney's  bill-book,  which  he  says  was 
strongly  litigated ;  and  he  concludes  his  observations  by  saying  that  Sir  J. 
Strange's  report  is  incorrect.  Both  in  Banry  v*  Bebbington,(n)  and  in 
Stead  V.  Heaton,(o)  the  person  whose  entries  were  *given  in  evi-  r«iuo| 
dence  had  in  the  first  instance  charged  themselves  with  the  receipt  ^  J 
of  money,  for  which  they  were  accountable  to  others,  to  whom  their 
accounts  were  delivered ;  but  where  the  entries  of  receipt  of  rent  had  been 
made  by  the  owner  of  the  estate  himself,  as  in  Outram  v.  Morewood,(|>) 
they  were  held  not  to  be  evidence  even  to  prove  the  identity  of  the  land 
in  a  cause  between  other  persons.  And  on  the  same  principle  Lord 
Eenyon,  in  the  case  of  Calvert  v.  The  Archbishop  of  Oanterbury,(^)  ruled 
that  an  entry  of  an  agreement  for  a  pair  of  horses,  made  in  the  plaintiff*  s 
books  by  his  servant,  who  was  dead,  was  not  evidence  to  charge  the  de* 
fendant  for  the  hire  of  them,  because  the  servant  did  not  thereby  charge 
Iiimself.  So  this  being  an  entry  made  merely  for  the  party's  own  use, 
must  be  considered  as  res  inter  alios  acta.  The  case  of  Boe  d.  Brune  v. 
Baw]ings,(r)  went  on  a  different  ground ;  for  there  the  letter  written  by  a 
former  steward  of  the  estate  to  the  then  tenant  for  life,  containing  a  par- 
ticular of  the  ancient  rents,  &o.,  was  by  him  handed  down  amongst  the 
muniments  of  the  estate  to  the  succeeding  tenant  for  life,  and  preserved 
by  each  against  his  oton  interesty  as  an  authentic  document ;  and  on  this 
ground  it  was  held  to  be  evidence  of  the  ancient  rent  against  the  lessee  of 
the  last  tenant  for  life,  by  whose  acknowledgment  of  the  fact  such  lessee 
was  bound.    They  abo  noticed  that  the  apothecary's  discharge  of  his  de- 

(k)  3  Term  Rep.  707,  (and  see  Rex  v.  Ferryfrjstone,  2  East,  54,  where  the  ques- 
tion was  finally  set  at  rest. 
[1]  2  Stra.  1129. 
[m)  In  Qoodtitle  ▼.  Dake  of  Chaiidos,  2  Burr.  1072. 

4  Term  Rep.  514.  (o)  lb.  660.  (p)  6  Term  Rep.  121. 

2  Sep.  N.  P.  Oaa.  646.  (r)  7  Bast,  279. 
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mand  was  not  made  upon  the  entry  as  to  the  time  of  the  child's  birth,  bat 
only  in  the  ledger  to  which  the  entry  referred.  And  they  observed  npon 
the  dangerous  consequence  of  introducing  a  laxity  in  tiie  rules  of  evi- 
dence by  extending  the  exceptions  of  hearsay  evidence  of  particular  facts 
beyond  the  strict  question  of  pedigree,  and  that  class  of  oases  where 
entries  had  been  made  by  stewards  and  such  like,  to  charge  themselves  in 
account  with  the  payment  over  of  sums  they  had  received  in  right  of  others, 
to  whom  those  accounts  were  deliveftd. 

Lord  EUenhoroughf  C.  J.     I  should  be  extremely  sorry  if  any  thing 
fell  from  the  court  upon  this  occasion,  which  would  in  any  degree  break 
in  upon  those  sound  rules  of  evidence  which  have  been  established  for  the 
security  of  life,  liberty,  and  property  \  but  in  declaring  our  opinion  upon 
the  admissibility  of  the  evidence  in  question,  we  shall  lay  down  no  rule 
r*1ftQ1  ^^^^^  ^^^  induce  such  ruinous  ^Consequences,  nor  go  beyond  the 
1-        -I  limits  of  those  cases  which  have  often  been  recognized,  beginning 
with  that  of  Warren  v.  Greenville.     The  question  is,  whether  the  books 
of  a  man-midwife,  attending  upon  a  woman  at  the  time  of  her  delivery, 
and  making  charges  for  such  his  attendance,  which  he  thereby  acknow- 
ledges to  have  been  paid,  are  evidence  of  the  time  of  the  birth  of  the  son, 
as  noted  in  those  entries  ?    That  the  books  would  be  evidence  in  them- 
selves, as  recording  this  event  of  the  birth,  and  other  similar  events,  in  the 
course  of  his  attendance  on  his  patients,  at  the  several  times  when  they 
took  place,  I  am  by  no  means  prepared  to  say.     Nor  is  my  opinion  in  this 
ease  formed  with  reference  to  the  declarations  of  parents,  &c.,  received  in 
evidence,  as  to  the  birth  or  time  of  the  birth  of  their  children.     But  I 
think  the  evidence  here  was  properly  admitted,  upon  the  broad  principle  on 
which  receivers'  books  have  been  admitted ;  namely,  that  the  entry  made 
was  in  prejudice  of  the  party  making  it.     In  the  case  of  the  receiver,  he 
charges  himself  to  account  for  so  much  to  his  employer.    In  this  case,  the 
party  repelled  by  his  entry  a  claim  which  he  would  otherwise  have  had 
upon  the  other  for  work  performed,  and  medicines  furnished  to  the  wife  ; 
and  the  period  of  her  delivery  is  the  time  for  which  the  former  charge  is 
made,  the  date  of  which  is  the  22d  of  April ;  when,  it  appears  by  other 
evidence,  that  the  man-midwife  was  in  fact  attending  at  the  house  of  Wm. 
Fowden.     If  this  entry  had  been  produced  when  the  party  was  making  a 
claim  for  his  attendance,  it  would  have  been  evidence  against  him,  that 
his  claim  was  satisfied.     It  is  idle  to  say  that  the  word  paid  only  shall 
be  admitted  in  evidence,  without  the  context,  which  explains  to  what  it 
refers  :  we  must  therefore  look  to  the  rest  of  the  entry,  to  see  what  the 
demand  was,  which  he  thereby  admitted  to  be  discharged.    By  the  refer- 
ence to  the  ledger,  the  entry  there  is  virtually  incorporated  with  and  made 
a  part  of  the  other  entry  of  which  it  is  explanatory.     So  far,  therefore, 
the  case  of  Warren  v.  Greenville,  if  it  be  law,  is  an  authority  in  point  to 
the  present  case.     But  it  is  supposed  that,  after  the  evidence  of  the  soli- 
citor's book  there  had  been  received,  the  court  had  repented  of  their 
decision,  and  put  the  case  to  the  jury  entirely  on  the  presumption  of  a 
surrender  from  length  of  time.     But  how  does  that  appear,  either  upon  the 
r*1Q0n  '^^P^^  ^°  Strange,  or  by  what  *fell  from  Lord  Mansfield,  in  the 
I-        -I  case  in  Burrow  ?     Warren  v.  Greenville  was  decided  in  the  year 
1740,  about  forty  years  after  the  time  when  it  was  insisted  that  the  sur- 
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reoder  should  be  presumed'  to  have  been  made.  And  to  fortify  that  pre- 
sumptiony  the  report  says  that  the  defendant  offered  the  attorne/s  debt- 
book  in  evidence,  containing  charges  for  drawing  and  engrossing  the  sur- 
render; which  it  appeared  by  the  book  were  paid.  This  evidence  was 
objected  to,  bat  allowed  by  the  court,  who  thought  it  material,  upon  the 
inquiry  into  the  reasonableness  of  presuming  a  surrender,  and  not  to  be 
suspected  to  be  done  for  this  purpose.  The  entries  were  read  accordingly. 
But  the  court  afterwards  declared,  <<  that  without  that  circumstance,  they 
would  have  presumed  a  surrender ;  and  desired  it  might  be  noticed  that 
they  did  not  require  any  evidence  to  fortify  the  presumption  after  such  a 
length  of  a  time.''  Now  what  is  the  fair  inference  to  be  collected  from 
that  report  F  Not  that  the  court  doubted  at  all  whether  the  evidence  of 
the  entries  in  the  book  had  been  properly  received ',  but  that  they  were 
afraid  that  by  fortifying  and  buttressing  up,  by  this  further  evidence,  a 
presumption  so  strong,  from  the  mere  lapse  of  time  they  might  be  sup- 
posed to  have  weakened  that  presumption ;  which  they  wished  to  guard 
against.  And  this  is  in  substance  the  account  which  Lord  Mansfield 
himself  gives  of  that  decision  in  the  case  in  Burrow.  But  he  also  states 
that  the  point  of  evidence  was  strongly  litigated :  which  shows  that  it  did 
not  pass  without  much  discussion  and  consideration  :  and  his  account  of 
the  fact  there  given  in  evidence,  so  far  from  showing  the  report  to  be  in- 
correct, is  a  strong  confirmation  of  it  in  the  material  circumstances. 
Here  it  appears  distinctly  from  other  evidence  that  there  was  the  work 
done  for  which  the  charge  was  made ;  for  the  man-midwife  was  sent  for 
by  the  father,  and  he  attended  at  the  house  on  the  day  when  the  mother 
was  delivered ;  and  the  discharge  in  the  book,  in  his  own  handwriting, 
repels  the  claim  which  he  would  otherwise  have  had  against  the  father 
from  the  rest  of  the  evidence  as  it  now  appears.  Therefore  the  entry 
made  by  the  party  was  to  his  own  immediate  prejudice,  when  he  had  not 
only  no  interest  to  make  it,  if  it  were  not  true,  but  he  had  an  interest  the 
other  way,  not  to  discharge  a  claim  which  it  appears  from  other  evidence 
that  he  had.  The  evidence  therefore,  in  this  *case,  was  properly  r«igin 
received,  as  well  upon  the  authority  of  the  case  of  Warren  v.  L  -I 
Greenville  as  upon  principle. 

Grose,  J.  General  rules  of  evidence  are  of  the  greatest  consequence; 
for  either  admitting  evidence  of  a  fact  when  it  should  be  excluded,  or  re- 
jecting it  when  it  ought  to  be  admitted,  would  shake  the  security  of  all 
property :  the  right  decision,  therefore,  of  every  case  of  this  sort  is  of 
great  importance.  But  it  is  very  difficult  sometimes  to  distinguish  the 
nice  shades  of  difference  between  cases  of  this  description ;  and  therefore 
I  am  always  glad  to  find  an  express  authority  on  which  I  can  set  my  foot. 
The  case  of  Warren  d.  Webb  v.  Greenville  is  of  that  sort,  which  ought 
not  now  to  be  called  in  doubt,  having  been  confirmed  in  the  subsequent 
case  by  Lord  Mansfield,  and  since  that  again  by  this  court.  Relying, 
therefore,  upon  the  authority,  which  applies  most  strongly  to  this  case,  I 
think  the  evidence  was  rightly  admitted.  And  even  without  the  entries, 
I  think  there  was  evidence  sufficient  to  find  the  verdict  which  has  been 
given,  though  those  entries  put  the  matter  out  of  all  question. 

Le  Blancy  J.  On  inquiring  into  the  truth  of  facts  which  happened  a 
long  time  ago,  the  courts  have  varied  from  the  strict  rules  of  evidence 
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applicable  to  faote  of  the  same  description  happening  in  modern  timeSy 
because  of  the  difficulty  or  imposdbilitj;  by  lapse  of  time,  of  proving 
those  facts  in  the  ordinary  way  by  living  witnesses.  On  this  ground, 
hearsay  and  reputation  (which  latter  is  no  other  than  the  hearsay  of  those 
who  may  be  supposed  to  have  been  acquainted  with  the  hci^  handed  down 
from  one  to  another)  have  been  admitted  as  evidence  in  particular  cases. 
On  that  principle  stands  the  evidence  in  cases  of  pedigree,  of  declaration 
of  the  family  who  are  dead,  or  of  monumental  inscriptions,  or  of  entries 
made  by  them  in  family  Bibles.  The  like  evidence  has  been  admitted  in 
other  cases,  where  the  court  were  satisfied  that  the  person  whose  written 
entry  or  hearsay  was  offered  in  evidence  had  no  interest  in  falsifying  the 
&ct,  but,  on  the  contrary,  had  an  interest  against  the  declaration  or  written 
entry ;  as  in  the  case  of  receivers'  books.  I  do  not  mean  to  give  any 
opinion  as  to  the  mere  declarations  or  written  entries  of  a  midwife  who  is 
dead,  respecting  the  time  of  a  person^s  birth  being  made  of  a  matter 
rx'IdQl  P^^^^^^^J  within  the  knowledge  *of  such  a  person:  it  is  not 
I-  J  necessary  now  to  determine  that  question ;  but  I  would  not  be 
bound  at  present  to  say  that  they  are  not  evidence.  But  here  the  entries 
were  made  by  a  person  who,  so  far  from  having  any  interest  to  make  them, 
had  an  interest  the  other  way ;  and  such  entries  against  the  interest  of  the 
party  making  them,  are  clearly  evidence  of  the  fact  stated,  on  the  autho- 
rity of  the  case  of  Warren  v.  Oreenville,  and  of  all  those  cases  where  the 
books  of  receivers  have  been  admitted.  I  understand  the  expressions  used 
by  Sir  John  Strange,  in  his  report  of  that  case,  very  diflferently  from  what 
they  have  been  argued  to  mean.  There  was  a  presumption  there  of  a 
surrender  from  the  circumstances  of  the  case,  and  from  length  of  time ; 
and  besides  that  presumption  so  arising,  there  was  a  confirmation  of  it  by 
the  entry  in  question.  The  court  only  said  that  there  was  sufficient  to 
presume  the  surrender,  without  the  evidence  of  the  entry;  but  not  that 
they  had  any  doubt  that  the  entry  was  evidence.  And  this  account  of  it 
is,  I  think,  confirmed  by  Lord  Mansfield,  in  the  case  in  Burrow ;  who  says 
that  the  point  was  much  debated,  and  explains  the  observation  made  by 
Sir  John  Strange  at  the  conclusion  of  his  report.  Then  I  cannot  distin- 
guish this  from  the  case  of  Warren  v.  Greenville,  nor  from  those  oi 
receivers'  accounts,  nor  from  Roe  d.  Brune  v.  Rawlins.  The  reasons 
given  for  admitting  the  evidence  in  the  latter  case  apply  also  to  the  pre- 
sent, though  I  think  in  a  much  stronger  degree.  And  I  cannot  agree  to 
distinguish  the  entry  from  the  ledger  in  &vour  of  the  objection ;  for  in 
the  ledger,  in  which  Hewitt  discharges  his  claim,  the  date  is  mentioned : 
but  at  any  rate  that  is  not  weakened  by  its  correspondence  with  the  other 
entry. 

Barley,  J.  This  was  no  officious  entry  made  by  one  who  had  no  con- 
cern in  the  transaction ;  he  had  no  interest  in  making  it :  and  as  he 
thereby  discharged  an  individual  against  whom  he  would  otherwise  have 
had  a  claim,  I  think  the  entry  was  evidence  by  all  the  authorities.  There 
were  two  entries  read,  the  one  following  the  other,  without  any  inter- 
vening date ;  the  first  of  these,  relating  to  Fallows,  is  dated  the  22d  of 
April,  1768;  and  this  b  marked  aapaid:  the  next,  as  to  Fowden,  is  not 
stated  there  to  be  paid;  but  it  refers  to  a  particular  page  in n the  ledger, 
where  the  charge  against  Fowden  is  made,  including  items,  one  of  which 
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is  for  deliyering  his  wife,  oorrespoDding  in  date  with  the  former  r^eiqq-i 
*entrj;  and  there  ho  states  himself  to  have  been  paid  for  his  *-  -* 
work  and  medicines.  Therefore,  if  he  had  brought  an  action  for  his 
work^  and  had  reoeiyed  notice  to  produce  his  books  this  entry  would  have 
discharged  the  father.  Now  all  the  cases  agree,  that  a  written  entry,  by 
which  a  man  discharges  another  of  a  claim  which  he  had  against  him,  or 
charges  himself  with  a  debt  to  another,  is  evidence  of  the  fact  which  he 
so  admits  against  himself^  there  being  no  interest  of  his  own  to  advance 
by  such  entry.  In  Outram  v.  Morewood  the  entry  made  was  for  the 
party's  own  interest  who  made  it ;  for  he  entered  the  receipt  of  rent  from 
another  person ;  therefore,  if  that  had  been  evidence  for  him,  or  for  those 
claiming  under  him,  it  would  have  been  furnishing  evidence  for  himself 
of  a  right  to  the  estate.  But  the  principle  to  be  drawn  from  all  the  oases, 
beginning  with  Warren  v.  Oreenville  down  to  Boe  v.  Bawlings,  is,  that  if 
a  person  have  a  peculiar  means  of  knowing  a  fact,  and  make  a  declaration 
of  that  fact,  which  is  against  his  interest,  it  is  clearly  evidence  after  his 
death,  if  he  could  have  been  examined  to  it  in  his  lifetime.  And  that 
principle  has  been  constantly  acted  upon  in  the  case  of  receivers'  accounts. 

Bule  discharged. 


Ik  Price  v.  Lord  Torrington,  ante,  vol.  i.  139,  and  the  cases  which  are  collected 
in  the  note  to  it,  the  entries,  it  will  be  remembered,  were  received  upon  the 
ground,  that  they  were  entries  made  by  a  person  having  knowledge  of  the  fact 
entered,  contemporaneonsly  therewith,  and  in  a  course  of  business,  Higham  v. 
Ridgway  belongs  to  a  different  class  of  cases,  those,  namely,  in  which  the  entry  has 
been  received,  becaose  against  the  interesty  [i.  e.  the  pecuniary  interest,  see  post 
197  b,  The  Sussex  Peerage  case]  of  the  party  making  it.  That  this  is  a  good 
reason  for  admitting  an  entry  made  by  a  persond  eceased  to  be  evidence,  numer- 
ous decisions  have  established  beyond  all  controversy ;  and  that  this  was  the 
ground  on  which  Higham  v.  Ridgway  was  decided,  is  clear,  from  the  expressions 
of  Le  Blanc,  J.,  who  expressly  guards  himself  from  the  supposition  that  he  was 
delivering  any  opinion  on  the  question  whether  the  entries  would  have  been 
receivable  merely  on  the  ground  that  they  were  made  by  a  person  having  peculiar 
means  of  knowledge. 

Another  observation  which  may  be  made  on  the  facts  of  Higham  v.  Ridgway 
is,  that  though  the  entry  certainly  bore  testimony  to  the  creation  of  the  very 
charge  of  which  it  showed  the  subsequent  liquidation,  and  was,  therefore,  not 
only  an  entry  against  Hewitt's  interest,  so  far  as  it  showed  paymeni^  but  also  an 
entry  for  his  interest,  so  far  as  it  showed  work  and  labour  done,  for  which  he 
was  entitled  to  be  paid;  still  we  must  not  infer,  that  an  entry,  being  itself  the 
only  evidence  of  the  creation  of  the  charge  of  which  it  shows  the  payment,  would 
be  admissible  in  evidence.  Indeed  Doe  d.  Gallop  v.  Yowles,  1  Moo.  k  Rob.  261^ 
appears  to  be  an  express  authority  that  such  an  entry  would  not  be  admissible. 
In  Higham  v.  Ridgway,  there  was,  as  will  be  ^seen,  abundance  of  proof,  r«i  n^i 
hy  witnesses,  that  Hewitt  was  really  called  in,  and  really  delivered  Mrs.  -* 

Fowden,  so  that  the  parol  evidence  showed  clearly  that  a  debt  was  due  to  him, 
and  the  only  new  &cts  ^introduced  by  the  entry  were  the  date  and  the  r«i  94^1 
discharge  of  it.   Doe  v.  Yowles  was  an  ejectment  prior  to  the  3  &  4  W, 
4,  c.  27.    The  lessor  of  the  plaintiff  was  the  representative  of  a  mortgagee,  and 
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the  qnestion  was,  whether  the  possession  of  the  defendant  had  been  adverse  to 
his  title  for  the  last  twenty  years.  To  prove  that  it  had  not  been  so,  the  lessor  of 
the  plaintiff  proposed  to  show  that  the  mortgagee  had  repaired  the  premises 
while  in  defendant's  occnpation,  and  for  this  purpose  he  produced  a  biU  for  the 
repairs  with  a  receipt  for  the  amount  of  itf  in  the  handwriting  of  a  deceased  cai^ 
penter,  and  which  had  been  found  among  the  mortgagee's  papers.  It  was  objected 
to  the  reception  of  this  in  evidence,  that  it  was  not  an  entry  against  the  interest 
of  the  carpenter }  since,  though  it  showed  that  his  demand  had  been  paid,  it  was 
also  the  only  evidence  that  such  a  demand  ever  had  existed.  The  counsel  for  the 
plaintiff  cited  Higham  v.  Eidgway;  but  Littledale,  J.,  rejected  the  evidence, 
saying,  "The  cases  have  gone  quite  far  enough;  there  would  be  no  limit  if  such 
a  paper  as  this  were  admitted."  Lord  Ellenborough,  in  the  principal  case,  seems 
to  have  pointed  at  this  distinction,  when  he  remarked,  "Here  it  appears  distinctly 
from  other  evidence^  that  there  was  the  work  done  for  which  the  charge  was  made ; 
for  the  man-midwife  was  sent  for  by  the  father,  and  he  attended  at  the  house  on 
the  day  when  the  mother  was  delivered ;  and  the  discharge  in  the  book,  in  his 
own  handwriting,  repels  the  claim  which  he  would  otherwise  have  had  against 
the  father  from  the  rest  of  the  evidence  as  it  now  appears."  And  certainly,  the 
distinction  is  not  an  unreasonable  one ;  for  when  it  has  been  proved,  by  other 
unsuspicious  evidence,  that  that  part  of  the  entry  which  makes  in  favour  of  the 
writer,  is  no  more  than  a  true  and  honest  statement,  no  mind  can  hesitate  in 
coming  to  the  conclusion,  that  that  part  which  is  at  variance  with  his  interest  is 
equally  so,  though  while  the  part  which  militates  in  the  writer's  own  favour  stood 
unconfirmed,  suspicions  might  have  been  conceived  that  the  whole  statement  was 
a  fiction.  However,  in  B.  y.  Inhabitants  of  Lower  Heyford,  Gloucester  Summer 
Assizes,  1840,  Parke,  B.,  denied  the  existence  of  this  distinction.  It  was  an 
indictment  against  the  inhabitants  of  a  parish  for  not  repairing  a  bridge.  To 
prove  that  the  parish  had  repaired  it,  the  book  of  a  deceased  mason  was  produced, 
containing  charges  against  a  deceased  surveyor,  with  crosses  marked  against 
them  to  denote  payments.  Mr.  Bichards,  who  was  counsel  for  the  defence,  ob- 
jected to  the  book,  and  cited  Doe  v.  Vowles;  the  judge,  however,  ruled  that  it 
was  admissible,  and  expressly  disapproved  of  Doe  v.  Vowles,  saying  he  thought 
it  contrary  in  principle  to  Higham  v.  Bidgway.  The  book  afterwards  proved  to 
be  unintelligible,  and  was  rejected  on  that  ground. 

The  qualification  appended  in  the  text  by  Bayley,  J.,  to  the  general  rule 
as  to  the  admissibility  of  entries  against  interest,  contained  in  the  words  "  if  he 
(t.  e.  the  party  making  the  entry)  could  have  been  examined  in  his  lifetime,"  was 
disapproved  of  in  Short  v.  Lee,  2  Jac.  &  Walk.  489  ;  and  in  Gleadow  v.  Atkin, 
1  Gr.  &  Mee.  424,  where  the  same  learned  judge,  then  a  baron  in  the  Exchequer, 
stated  that  he  had  great  doubts  if  he  ever  used  the  qualification  :  **  My  reason,'* 
said  the  learned  baron,  "  for  doubting  whether  I  used  the  expression,  is  this,  that 
having  at  that  time  abstracted  Boe  v.  Bawlings,  and  having  that  abstract  before 
me  when  I  was  giving  my  opinion,  I  was  not  likely  to  have  introduced  a  qualifi- 
cation not  warranted  by  that  decision.  My  entry  of  the  case  of  Boe  v.  Bawlings, 
in  my  own  note-book,  was,  that  the  declaration  of  a  person  who  has  peculiarly 
the  means  of  knowing  a  fact,  and  has  no  interest  in  mis-stating  it,  is  admissible, 
after  his  death,  to  prove  that  fact  ]  and  a  fortiori,  would  it  be  admissible,  if  the 
fact  were  against  his  interest  ?  When  I  afterwards  came  to  abridge  Highman  v. 
Bidgway,  I  find  that  I  made  the  following  entry — '  An  entry  by  a  man  who  is 
dead  will  be  evidence  as  to  strangers  if  it  relates  to  a  fact  peculiarly  within  his 
knowledge,  if  he  had  no  interest  in  misrepresenting  it ;  or  if  the  entry  either 
charge  him  with  the  receipt  of  money  for  a  third  person,  or  import  that  a  debt, 
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which  would  otherwise  be  due  to  him,  is  paid.' — There  is  not  a  single  syllable  in 
that  entry  as  to  the  qnalification,  that  he  conld  be  examined  in  his  lifetime." 

Although  the  above  note  of  Sir  John  Bayley  states  three  points  as  having  been 
involved  in  Higham  v.  Bidgway — 1.  The  admissibility  of  an  entry  made  by  a 
person  who  had  no  interest  to  misrepresent  a  fact  peculiarly  within  his  know- 
ledge ; — ^2.  That  of  an  entry  charging  the  maker  with  receipt  of  money  from  a 
third  person,  and,  3,  that  of  an  entry  importing  that  a  debt,  which  would  be  other* 
wise  due  to  the  maker,  is  paid :  it  certainly  does  not  appear  that  the  other  r^-.  gg-i 
judges  considered  that  *they  were  establishing  the  first  of  the  above  three 
propositions.  On  the  contrary,  Lord  Ellenborough  remarks,  **  That  the  books 
would  be  evidence  in  themselves,  as  recording  this  event  of  the  birth,  and  other 
similar  events  in  the  course  of  his  attendance  on  his  patients  at  the  several  times 
that  they  took  place,  I  am  by  no  means  prepared  to  say.  But  I  think  the 
evidence  here  was  properly  admitted,  on  the  broad  principle  on  which  receivers' 
books  have  been  admitted,  namely,  thai  the  entry  made  was  in  pr^udice  of  the 
party  making  it"  And  Le  Blanc,  J.,  says, ''  I  do  not  mean  to  give  any  r«i  05  1 
'opinion  as  to  the  mere  declarations  or  written  entries  of  a  midwife,  who 
is  dead,  respecting  the  time  of  a  person's  birth,  being  made  of  matter  peculiarly 
within  the  knowledge  of  such  a  person.  It  is  not  necessary  now  to  determine 
that  question.  But  I  would  not  be  bound  at  present  to  say  that  they  are  not  evi- 
dence. But  here,  the  entries  were  made  by  a  person  who,  so  &r  from  having  any 
interest  to  make  them,  had  a  strong  interest  the  other  way ;  and  such  entries 
against  the  interest  of  the  party  making  ihem,  are  clearly  evidence  of  the  fiMSt 
stated,  &c.  The  reader,  if  desirous  of  inquiring  further  into  the  admissibility  of 
entries  by  a  person  having  peculiar  means  of  knowledge,  may  consult  Marks  v. 
Liahee,  3  Bing.  N.  C.  420 ;  and  Price  v.  Lord  Torrington,  ante,  voL  i.,  p.  139. 

Very  many  cases  have  occurred  since  the  decision  of  Higham  v.  Bidgway,  in 
which  declarations  and  entries  by  persons  deceased  have  been  received  in  evi- 
dence, as  ctgainst  interest.  See  Spiers  v.  Morris,  9  Bing.  687,  where  entries  by  an 
executor,  of  his  receipts  (U  exeaUor,  of  the  rent  of  lands,  in  which  he  had  him- 
self a  remote  interest,  were  received  in  evidence.  For  other  instances  in  which 
entries  made  by  persons  charging  themselves  with  the  receipt  of  money  for 
which  they  were  accountable,  have  been  admitted,  see  Witmarsh  v.  George,  8  B. 
k  G.  556—3  M.  &  B.  42  ;  Dean  and  Chap,  of  £ly  v.  Galdecott,  7  Bingh.  433  . 
Short  V.  Lee,  2  Jac.  and  W.  464 ;  Stead  v.  Heaton,  4  T.  B.  669,  cited  in  the  text 
of  the  principal  case,  Bullen  v.  Mitchell,  2  Price,  413  ;  Doe  v.  Gartwright,  B.  k 
VL  62.  [And  see  Mayor  of  Exeter  v.  Warren,  5  Q.  B.  773;  Percival  v.  Nanson, 
et  al.,  7  Exch.  1.]  In  Middleton  v.  Melton,  10  B.  &  G.  317,  the  entry  by  a  deceased 
collector  of  taxes,  of  moneys  received  by  him,  made  in  a  book  which  he  kept  for 
his  own  private  convenience,  was  held  good  evidence  against  his  surety,  though 
the  persons  from  whom  he  received  the  money  were  alive,  and  might  have  been 
called  as  witnesses.  It  was  contended  at  the  bar,  that  a  collector's  entries  would 
only  be  admissible  when  made  in  a  public  book  which  it  was  part  of  his  duty  to 
keep  in  the  course  of  business ;  a  distinction  countenanced  by  Goss  v.  Watling- 
ton,  3  B.  d;  B.  132.  The  rule  was,  however,  established  to  its  utmost  extent, 
^  that"  (to  use  the  words  of  Parke,  J.)  ^*  an  entry  made  by  a  party  cognizant  of 
a  fact,  and  having  no  interest  to  make  a  false  entry,  whereby  he  charges  himself 
with  the  receipt  of  a  sum  of  money,  is  evidence  in  fact  of  the  receipt  of  such 
money."  And  it  was  further  held  to  make  no  difference  that  the  entry  in  thfi 
private  book  was  intended  only  as  a  preliminary  to  an  entry  in  a  public  one*  In 
Gleadow  v.  Atkin,  1  G.  &  Mee.  423,  Bayley,  B.,  adverting  to  Middleton  v.  Melton, 
says,  ''  yon  are  aware  of  Middleton  v.  Melton,  I  think,  that  lays  this  down  as  a 
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« 

general  proposition,  tliat  an  entry  by  a  man  against  his  own  interest,  is  evi- 
dence against  all  the  world." 

It  was  stated  in  the  commencement  of  this  note,  that  it  seemed  to  follow,  from 
the  decision  of  Doe  v.  Yowles,  1  Moo.  &  Rob.,  261,  coupled  with  Lord  EUen- 
borough's  observations  in  the  principal  case,  that  an  entry  is  not  admissible,  as 
against  interest,  in  which  a  man  acknowledges  the  discharge  of  a  debt  of  the 
existence  of  which  there  is  no  evidence,  save  from  the  entry.  The  same  rale, 
however,  even  if  Doe  v.  Yowles  be  still  law,  does  not  necessarily  apply  to  the  case 
of  a  receiver  charging  himself  with  money  on  one  side  of  an  accoant,  and  disp 
charging  himself  apon  the  other.  It  is  true,  indeed,  that  one  part  of  the  entry 
is  for  his  benefit.  Still  he  does  not  entitle  himself  to  anything  positive,  as  in  the 
former  case ;  and,  if  he  strike  a  balance  against  himself  at  the  foot  of  the 
account,  and  acknowledge  that  balance  to  be  unpaid,  the  result  of  the  whole  is 
r^^Qg-i  clearly  to  his  disadvantage.  But  even  if  the  balance  appear  to  be  paid, 
the  case  will  not  be  like  that  of  Doe  v.  Yowles,  since  in  an  *action, 
brought  against  the  receiver  by  his  employer,  the  entry  would  be  evidence 
against  him,  and  the  jury  might,  if  they  thought  proper,  or  if  evidence  tending  to 
that  conclusion  were  produced,  believe  the  part  in  which  he  charged  himself  with 
the  receipt  of  moneys,  and  disbelieve  the  part  which  went  in  his  discharge. 
Whereas  in  Doe  ▼.  Yowles,  it  would  have  been  impossible  to  use  that  part  of  the 
entry  which  militated  to  the  disadvantage  of  the  tradesman,  without  first 
positively  admitting  that  which  was  for  his  advantage,  inasmuch  as  the  receipt 
assumes  the  existence  of  the  debt  admitted  therein  to  have  been  received.  The 
question  as  to  the  admissibility  of  such  an  account  was  discussed  in  Doe  d. 
Teynham  v.  Tyler,  6  Bingh.  561.  But  it  had  previously  received  an  express  de- 
cision during  ^e  trial  of  the  great  case  of  Bowe  v.  Brenton :  the  point  for  which 
that  case  is  now  cited  appears  in  the  report  of  Messrs.  Manning  and  Byland,  vol. 
3,  p.  267.  It  arose  as  follows :  Stephen  Pearce,  a  witness,  proved  that  his  father 
was  toUer  to  the  Lemon  family ;  his  memory  did  not  go  back  so  far  as  1765,  but 
he  produced  a  book  in  his  father's  handwriting,  of  that  year,  containing  a  debtor 
and  creditor  account  of  receipts  of  tolls,  and  said  that  as  far  back  as  his  recol- 
lection went,  his  father  used  to  keep  similar  books.  Sir  James  Scarlett  proposed 
to  put  in  this  toll-book,  to  which  Brougham  objected,  arguing  that ''  where  a  man 
charges  himself  with  the  receipt  of  money,  that  is  taken  to  be  evidence  against 
I  *i  QA  1  ^^°^'  because  it  is  a  declaration  in  writing  against  his  own  interest^  and 
*■  it  is  not  to  be  presumed  that  a  person  would  make  such  a  ^statement 

unless  it  were  true.  But  suppose  there  is,  in  part  of  the  same  document  in  which 
the  charge  appears,  a  discharge  also  which  squares  the  account,  or  perhaps  leaves 
a  balance  in  his  favour ;  then,  taking  the  whole  together,  charge  and  discharge, 
both  sides  of  the  account,  the  reason  fails,  because  it  is  no  longer  a  declaration 
by  a  party  against  his  own  interest^  it  may  be  a  declaration  ybr  Aw  own  interest.^ 

LitHedaUj  J.  A  man  is  not  likely  to  charge  himself  for  the  purpose  of  getting 
a  discharge. 

Lord  Tenterdeny  C.  J.  ''Almost  all  the  accounts  that  are  produced  are 
accounts  on  both  sides.  That  objection  would  go  to  the  very  root  of  that  sort  of 
evidence."  The  same  point  has  been  since  decided  by  Mr.  J.  Patteson,  in  Wil- 
liams ▼.  Geaves,  8  G.  &  P.  592,  upon  the  ground  above  taken,  where  the  bal- 
lance  actually  was  in  favour  of  the  person  making  the  entries.  {In  a  late  case, 
in  the  Queen's  Bench,  it  has  been  determined,  upon  full  consideration,  that  if 
an  account  contains  charging  and  discharging  entries,  which  are  distinct  from 
one  another,  the  discharging  entries  are  not  admissible ;  and  that  discharging 
entries  can  be  admissible,  only,  where  they  are  so  connected  with  charging 
ones,  by  affecting  them  in  some  way,  that  it  becomes  necessary  to  read  the  former. 
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in  receiving  the  other.  And,  in  that  case,  Manle,  J.,  said  j  "  As  a  general  rule, 
declarations  not  upon  oath,  are  not  received :  but  an  exception  is  made  in  favour 
of  admissions,  which,  being  against  the  interest  of  the  party  making  them,  it 
could  not  have  been  supposed,  would  have  been  made,  if  contrary  to  the  truth. 
That  exception  applies  to  the  case  of  entries  whereby  a  party  charges  himself 
with  the  receipt  of  money,  for  which  he  has  to  account ;  but  it  manifestly  does 
not  apply  to  entries  in  discharge  of  the  parties  making  them.  It  may  be  that  a 
person,  in  charging  himself,  makes  a  declaration,  which  is  not  intelligible  with- 
out  looking  at  the  other  side  of  the  account ;  and,  in  that  case,  recourse  must 
necessarily  be  had  to  both  sides.  Such  was  the  case  of  Higham  v.  Ridgway." 
Doe  d.  Einglake  v.  fieviss,  7  0.  B.  456,  609.}  [In  the  case  of  Reg.  v.  Inhabi- 
tants of  Worth,  4  Q.  B.  132,  in  order  to  show  that  an  alleged  hiring  was  not  such 
as  to  confer  a  settlement,  an  entiy  by  the  deceased  master  in  a  book  (in  which  it 
was  proved  to  have  been  his  habit  to  enter  the  hirings  of  his  servants)  was  ten- 
dered in  evidence ;  the  entry  was  as  follows : — 

''  April  4th,  1824.    W.  Worrell  came;  and  to  have  for  the  half-year,  40tf. 

''  September  29th.    Paid  this  22. 

''  October  27th.  Ditto  came  again ;  and  to  have  If.  per  week:  to  March  25th, 
1825,  is  21  weeks,  two  days :  IL  Is,  6c2. 

"25th.    Paid  this." 

It  was  held  to  be  inadmissible,  as  showing  merely  a  contract,  which  must  be 
supposed  to  have  been  made  on  equitable  terms,  and  therefore  not  against  the 
interest  of  the  maker.] 

There  are  a  variety  of  other  cases  in  which  the  entries  or  other  declarations  of 
deceased  persons  against  their  own  interests  have  been  held  evidence  as  between 
strangers.  See,  for  example,  Ivat  v.  Finch,  1  Taunt.  141,  where,  in  an  issue 
between  A.  &  B.  whether  C.  died  possessed  of  certain  property,  her  declaration 
that  she  had  assigned  it  to  A.  was  held  admissible.  In  Peaceable  d.  Uncle  v. 
Watson,  4  Taunt.  16,  the  declarations  of  a  deceased  occupier  of  land  were  held 
admissible  to  show  of  whom  he  held  it.  "  Possession,"  said  Mansfield,  C.  J.,''  is 
prima  facie  evidence  of  seisin  in  fee  simple:  the  declaration  of  the  possessor, 
that  he  is  tenant  to  another,  makes  most  strongly  against  his  own  interest."  S.  P. 
Doe.  d.  Marjoribanks  v.  Green,  Gow.  227 :  see  Doe  v.  Jones,  1  Gampb.  367;  Davies 
V.  Pearce,  2  T.  R.  53 ;  Holloway  v.  Baikes,  2  T.  B.  55.  So  of  a  declaration  by 
a  deceased  owner  of  land,  that  his  land  does  not  extend  beyond  a  particular 
limit,  accompanied  by  an  act  of  forbearance  to  transgress  such  limit ;  Stanley  v. 
White,  14  East,  332,  339,  341.  In  Wynne  v.  Tyrwhitt,  4  B.  &  A.  376,  entries  in 
the  books  of  the  steward  of  a  manor  charging  himself  more  than  thirty  years 
old  and  brought  from  the  proper  custody,  were  permitted  to  be  read,  without 
proof  of  the  handwriting,  or  of  the  death.  In  the  late  case  of  the  Baron  de 
Rntzen  v.  Farr,  4  Adol.  &  Ell.  53,  in  order  to  prove  the  plaintiff's  title  to  a  market, 
recourse  was  had  to  accounts  of  rent,  found  among  their  muniments.  Some  of 
these  were  accounts  signed  by  the  person  who  was  steward  to  the  plaintiff's 
ancestor,  wherein  he  charged  himself  with  the  amount  of  such  rents.  To  these 
no  objection  was  made.  Others  were  signed,  not  by  such  steward,  but  by  a  per- 
son styling  himself  clerk  to  such  steward.  There  was  no  parol  evidence  to  show 
that  this  person  ever  was  employed  by  the  steward ;  but  the  papers  were  tendered 
as  speaking  for  themselves.  They  were  admitted  at  the  trial,  but  held  inadmis- 
sible by  the  court  in  banc,  on  the  ground  that  they  did  not  purport  to  charge  the 
person  whose  signature  they  bore  -,  [but  where  it  was  shown  that  the  clerk  had 
acted  as  clerk  to  the  steward,  who  had  recognized  the  accounts,  the  entries  were 
held  to  be  those  of  the  steward,  and  admitted.  Doe  d.  Graham  v.  Hawkins,  2  Q. 
B.  212 ;  and  see  the  case  of  the  Mayor  of  Exeter  v.  Warren,  5  Q.  B.  773,  where 
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in  an  action  for  port  datieSi  to  prove  the  receipt  of  such  dues  in  ancient  times, 
accounts,  purporting  to  be  those  of  the  receiver,  and  to  be  regularly  audited 
according  to  the  usual  practice,  but  only  signed  by  the  auditors,  were  produced : 
an  entry  in  one  stated  the  receipt  of  a  sum  for  dues  by  the  receiver  from  one  W., 
and  -with,  the  entry  was  a  paper  of  the  same  date  with  the  entry,  stating  that  W. 
had  received  a  sum  for  dues  corresponding  within  two-pence  with  that  in  the 
entry,  the  documents  were  thirty  years  old:  they  were  all  admitted,  although 
there  was  no  evidence  of  the  handwriting  of  the  latter  paper,  and  all  the  receipts 
were  in  the  third  person ;  see  also  Musgrave  v.  Emerson,  10  Q.  B.  326. 
r*l971       *^  question  has  in  several  cases  arisen  as  to  the  applicability  of  the 
''  rule  discussed  in  this  note  to  cases  in  which  the  representative  of  the 
obligee  of  a  bond  or  holder  of  a  negotiable  instrumant  sued  on  it  after  the  time 
of  limitation  or  (in  the  case  of  a  bond)  presumption  of  payment  had  elapsed. 
In  such  cases,  in  order  to  avoid  the  effect  which  the  lapse  of  time  would  other- 
wise have  produced  upon  the  right  of  action,  indorsements  of  payment  of  interest 
by  the  deceased  were  sometimes  offered  in  evidence,  and  it  was  contended  that 
they  were  admissible  in  proof  of  such  payments,  being  against  the  interest  of 
the  party  making  them,  and  that  they  must  be  presumed  to  have  been  made  at 
l*\^1   I  ^^^  ^^^^  when  they  bore  date.    See  Searle  v.  Ld.  Barrington,  2  *Str. 
^         ^^  826 ;  Rose  v.  Bryant,  2  Campb.  322 ;  Sanders  v.  Meredith,  3  M.  &  B. 
116 ;  Smith  v.  Battens,  1  Moo.  &  Bob.  341 ;  Gleadow  v.  Atkin,  1  Gr.  &  Mee.  410, 
a  case  well  deserving  of  perusal,  and  in  which  the  whole  subject  of  this  note 
underwent  an  elaborate  discussion.    See,  on  the  point  of  the  presumption  said  to 
arise  from  the  date.  Smith  v.  Battens,  ubi  supra,  Gleadow  v.  Atkin,  ubi  supra,  in 
which  Bayley,  B.,  states  he  had  discovered,  by  his  own  researches,  that  some 
evidence  in  addition  to  the  date  was  given,  as  to  the  time  of  making  the  entry, 
in  Searle  v.  Lord  Barrington.    See  on  this  the  remarks  of  Baymond,  G.  J., 
Turner  v.  Grisp,  2  Str.  827 :  and  Lord  Hardwicke,  2  Ves.  43 ;  and  generally  on 
the  presumption  arising  from  date,  Wright  v.  Lainson,  2  Mee.  &  Welsh.  743 ; 
Hunt  V.  Massey,  5  B.  &  Ad.  902 ;  Goodtitle  v.  Milburne,  2  Mee.  &  Welsh.  862 ; 
Sinclair  v.  Baggaley,  4  M.  &  Welsh.  312 ;  and  Anderson  v.  Weston,  6  Bingh.  N. 
G.  296,  where  the  matter  was  elaborately  discussed.    In  that  case  Weston  and 
Badcock  were  sued  as  drawers  of  a  bill  indorsed  by  them  to  A.,  and  by  A.  to  the 
plaintiff.    Badcock  let  judgment  go  by  default.    Weston  traversed  the  drawing 
and  indorsements,  which  were  proved  to  be  in  Badoock's  writing.   It  appeared  that 
Badcock  had  been  Weston's  partner;  that  notice  of  dissolution  was  advertised  20th 
March,  1838 :  that  the  bill  bore  date  February  2,  1838,  and  that  the  indorsement 
was  not  dated.    It  was  objected  that  some  evidence  beyond  the  date  ought  to  be 
given  to  show  that  the  bill  had  been  drawn  before  March  20, 1838.    The  court,  in 
a  very  elaborate  judgment,  delivered  by  Mr.  J.Bosanquet,  held  that  the  date  was 
sufficient  prima  facie  evidence  of  the  time  of  such  drawing.   His  lordship  mention- 
ed as  an  exception  to  the  general  rule,  that,  when  a  bill  or  note  is  produced  to  sup- 
port a  proceeding  in  bankruptcy,  some  evidence  beside  the  date  is  requisite  of  its 
existence  previously  to  the  act  of  bankruptcy.    By  st.  9  G.  4,  c.  14,  sec.  3,  it  was 
enacted  that  no  indorsement  or  memorandum  of  any  payment,  written  after  the 
commencement  of  that  statute's  operation,  on  any  note,  bill,  or  other  writing,  by, 
or  in  behalf  of  the  person  to  whom  such  payment  should  be  made,  should  be 
deemed  sufficient  proof  of  such  payment,  so  as  to  take  the  case  out  of  the  opera- 
tion of  the  21st  Jac.  1,  c.  16,  or  the  corresponding  Irish  Act. 

It  was  attempted  in  one  case  at  Nisi  Prius,  to  extend  the  admissibility  of 
entries  against  interest  to  the  case  of  a  man  who  had  gone  abroad  under  a  heavy 
criminal  charge,  and  was  not  likely  ever  to  return.  His  entries  however  were 
held  inadmissible ;  Stephen  v.  Gwennap,  1  Moo.  &  Bob.  120. 
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[A  question  has  occasionally  been  made,  whether  declarations  not  reduced  to 
writing f  bat  ^militating  against  the  interest  of  the  party  making  them,  r»i  071.1 
are  admissible  as  evidence  after  his  death.   In  Fnrsden  v.  Clegg,  10  M.  ^ 

A  W.  572,  the  question  whether  parol  declarations  by  an  agent  of  receipts  could 
be  proved  aAer  his  death,  was  argued,  but  not  decided.  In  Stobart  v.  Dryden,  1 
M.  &  W.  616,  the  declarations  of  a  deceased  witness,  tending  to  show  that  he  was 
concerned  in  forging  a  deed,  were  held  inadmissible ;  but  in  that  case  it  was  not 
argued  that  they  were  declarations  against  interest.  However,  in  the  Sussex 
Peerage  Case,  11  CI.  &  Pin.  85,  before  the  Committee  for  Privileges  of  the  House 
of  Lords,  assisted  by  the  Judges,  in  order  to  prove  that  a  marriage  had  taken 
place  between  Prince  Augustus  Frederic,  afterwards  Duke  of  Sussex,  a  son  of 
King  George  the  Third,  and  the  Lady  Augustas  Murray,  at  Rome,  in  1793,  it  was 
proposed  to  give  in  evidence  oral  declarations  made  by  the  clergyman  who  was 
alleged  to  have  performed  the  ceremony,  to  his  son,  respecting  the  marriagei 
upon  the  ground  that  such  declarations  were  against  the  interests  of  the  party 
making  them,  as  admissions  of  having  contravened  the  provisions  of  the  Royal 
Marriage  Act,  12  Geo.  3,  c.  11,  and  thereby  exposed  himself  to  penalties.  The 
Committee,  however,  rejected  the  evidence,  upon  the  ground,  that  in  order  to 
make  the  declaration  of  a  deceased  person  evidence,  as  being  against  his  interesti 
the  interest  to  be  affected  must  he  0/  a  pecuniary  nature;  and  Lord  Brougham 
in  delivering  his  opinion,  p.  Illy  stated,  upon  the  authority  of  Mr.  Justice  Wil- 
liams, one  of  the  judges  then  present,  and  who  had  at  the  bar  argued  the  case 
of  Higham  v.  Bidgway,  that  the  evidence  was  received  in  that  case  '^  on  the 
express  and  specific  ground,  that  it  was  an  entry  against  the  pecuniary  interest  of 
the  party."  Lord  Campbell  also  observed,  in  giving  judgment,  p.  113: — "But 
as  to  the  point  of  interest,  I  have  always  understood  the  rule  to  be,  that  the  decla- 
ration, to  be  admissible,  must  have  been  one  which  was  contrary  to  the  interests 
•  of  the  party  making  it,  in  a  pecuniary  point  of  view :  and  with  the  exception  of 
Standen  v.  Standen,  (1  Peake,  N.  P.  45),  I  do  not  know  of  any  case  which  ap- 
pears to  break  in  upon  that  principle.''  It  is  observable,  that  none  of  the  noble 
and  learned  lords  who  gave  their  opinions  in  the  Sussex  Peerage  Case,  referred 
to  any  distinction  between  oral  declarations  and  statements  reduced  to  writing; 
indeed  they  seem  to  have  been  put  expressly  on  the  same  footing  in  the  judg- 
ment of  Lord  Campbell,  so  that  although  the  decision  itself  is  not  an  authority 
against  the  existence  of  such  a  distinction,  yet  the  judgments  delivered  on  the 
occasion  seem  to  furnish  some  grounds  for  inferring  that  none  such  would  have 
been  supported.  And  see  Stapylton  v.  Clough,  75  E.  C.  L.,  2  Ellis  &  Blackburn, 
936,  where  Lord  Campbell  and  Colendge,  J.,  both  intimate  that,  "Where  the 
declaration  by  word  of  mouth,  or  by  writing,  fulfils  the  conditions  requisite  for  the 
admissibility  of  declarations,  it  may  be  indifferent  by  which  of  the  two  it  is."  The 
Peerage  case  must,  it  is  presumed,  be  taken  to  have  decided,  *that  a  de.  r»i  97^1 
daration  can  only  be  receivable  in  evidence  as  being  against  the  interest  ^ 

of  the  party  making  it,  when  that  interest  appears  to  he  of  a  pecuniary  nature; 
although,  as  observed  by  the  Lord  Chancellor  and  Lord  Campbell,  the  point  was 
scarcely  raised  upon  the  facts,  inasmuch  as  there  was  no  ground  for  supposing 
&at  the  clergyman,  in  making  the  alleged  declaration,  knew  that  he  thereby 
subjected  himself  to  any  liability  whatever.]  However,  in  the  North  Carolina 
case  of  Coleman  and  al.  v.  Frazier,  4  Richardson,  153,  the  court  considered  it  a 
circumstance  of  weight,  that  the  admission  not  only  made  the  party  civilly  liabloi 
hot  made  him  so  criminally  likewise. 
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Thb  general  prinoiple  derived  from  Higbam  ▼.  Bidgway,  has  been 
recognized  by  dicta  in  several  American  cases : — ^Chase  v.  Smith,  5  Ver- 
mont, 556;  City  of  Boston  v.  Inhabitants  of  Weymontb,  4  Cashing,  542; 
Barton  v.  Scott,  3  Randolph,  899 ;  Pipher  and  another  v.  Lodge  and 
others,  16  Sergeant  &  Rawle,  214 ;  Smith  v.  Lane,  12  id.  80 ;  Addams  v. 
Seitzinger,  1  Watts  &  Sergeant,  243 ;  bat  in  Lessee  of  Ciaggage  v.  Swan, 
4  Binney,  150,  where  receipts  of  a  pablic  officer  of  the  land  office  were 
denied  to  be  admissible,  it  seems  to  have  been  thought,  that  receipts  of  a 
private  person,  though  deceased,  were  not  evidence  in  a  suit  between  third 
parties.  Certainly  acknowledgments  or  receipts  of  a  third  person  are  not 
evidence  daring  his  life.  Craig  v.  Craig,  5  Rawle,  91,  96;  Longenecker 
and  another  v.  Hyde,  6  Binney,  1 ;  Catbush  v.  Gilbert,  4  Sergeant  & 
Rawle,  551:  English  v.  Hannah,  4  Watts,  424;  Inman  v.  Katz,  10  id. 
90.  See  Williamson  v.  Doe,  7  Blackford,  12, 18 ;  Lowry  v.  Moss,  1 
Strobhart,  63. 

There  is  a  class  of  cases  which  have  sometimes  been  considered  as 
recognizing  this  principle,  though  in  fact  they  rest  on  a  wholly  different 
one.  They  are  cases  turning  upon  this  point;  that  where  one  claims 
compensation  for  payments  made  on  .account  of  defendant,  for  which 
defendant  was  liable,  tJierCf  the  acquittance  of  the  person  to  whom  the 
liability  of  defendant  was,  or  such  a  declaration  by  him  as  is  equivalent 
thereto,  is  evidence  to  entitle  the  plaintiff  to  recover.  The  ground  of  the 
action  is,  that  the  plaintiff  has  discharged  for  the  defendant  a  liability  to 
which  he  was  subject;  the  receipt  or  admission  is  not  offered  as  evidence 
of  anything,  but  as  a  fact  or  act,  in  itself  operating  to  discharge  the 
defendant :  just  as  a  judgment  between  third  parties  is  evidence,  as  a  fact, 
to  establish  all  its  legal  consequences.  Thompson  v.  Stevens,  2  Nott  & 
M<Cord,  493,  and  Holladay,  Executor  of  Littlepage  v.  Littlepage,  2  Man- 
ford,  316,  turn  wholly  upon  this  principle;  and  in  the  latter  case,  it  was 
expressly  decided  that  the  admissibility  did  not  arise  from  the  death  of 
the  person  whose  declaration  was  received.  Prather  v.  Johnson  et  al.,  3 
Harris  &  Johnson,  487,  seems  to  go  upon  the  same  principle  with  these 
two  cases :  and  see  Sherman  v.  Crosby,  11  Johnson,  70.  Receipts,  bt,^ 
in  making  up  the  accounts  of  agents,  executors,  and  other  trustees,  seem 
to  be  admitted  on  the  same  ground.  See  Carroll,  Executor  of  Briscoe  ▼. 
Tyler,  2  Harris  &  Gill,  54.  In  this  connexion  the  reader  is  referred  to 
the  case  of  Field  v.  Holland,  6  Cranch,  8,  24,  where  the  admissibility  of 
an  answer  in  chancery  is  grounded  upon  some  principle  not  very  easy  to 
ascertain. 

With  regard  to  the  principle  of  Searle  v.  Barrington,  2  Strange,  286, 
it  was  decided  in  Koseboom  v.  Billington,  17  Johnson,  182, — to  which 
the  reader  is  referred  as  containing  an  able  scrutiny  of  the  facts  and  prin- 
ciple in  Searle  v.  Barrington, — that  an  indorsement  on  a  bond  or  note 
made  by  the  obligee  or  promisee,  without  the  privity  of  the  debtor,  can- 
not be  admitted  as  evidence  of  payment  in  favour  of  the  party  making  it, 
unless  it  be  shown  that  it  was  made  at  a  time  when  its  operation  would 
be  against  the  interest  of  the  party  making  it :  but  if  such  proof  be 
given,  it  would  be  good  evidence  for  the  consideration  of  the  jury;  here 
there  was  no  evidence  of  the  time,  but  the  date,  and  the  party  was  alive 
at  the  time  of  suit  brought,  and  there  was  no  other  evidence  of  payment 
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bat  the  indorsement.  In  Connelly  et  al.  v.  Pierson,  4  Gilman,  108,  110, 
it  was  decided  that  an  indorsement  of  a  partial  payment  on  a  note,  made 
by  the  holder  without  the  privity  of  the  maker,  is  not,  of  itself,  and 
uncorroborated,  sufficient  evidence  of  payment  to  repel  the  defence  created 
by  the  Statute  of  Limitations.  And  the  same  point  is  decided  in  Walker 
&  Stone  V.  Wyckoff,  14  Alabama,  560;  Sorrell  v.  Craig,  Adm'r,  15  id. 
700,  791.  In  Addams  v.  Seitzinger,  1  Watts  &  Sergeant,  243,  the  prin- 
ciple of  Searle  y.  Barrington,  was  viewed  with  favour  by  Gibson,  C.  J.; 
and  it  was  decided  that  if  the  indorsement  on  a  note  be  proved  to  have 
been  made  before  the  statute  had  closed,  it  was  good  evidence :  in  this 
ease  the  party  making  it  had  died  before  the  limitation  of  the  statute 
had  expired.  But  unless  it  be  satisfactorily  shown  that  it  was  thus  made 
before  the  statutory  period  had  lapsed,  it  is  incompetent;  Cremer^s 
Estate,  5  id.  331.  In  Tilghman  v.  Fisher,  9  Watts,  441,  it  was  declared 
that  an  indorsement  dated  within  twenty  years  of  the  date  of  the  bond, 
and  proved  to  have  been  made  when  dated,  was  admsssible  to  repel  pre- 
sumption of  payment.  As  to  the  presumption  of  the  time  afforded  by 
the  date,  see  Caldwell  v.  Gamble,  4  Watts,  292.  In  Gibson  v.  Peebles,  2 
H'Cord,  418,  it  was  decided  that  .the  indorsement  should  go  to  the  jury, 
who  would  judge  of  its  authenticity  and  fairness,  and  give  it  weight 
accordingly. 

But  though  there  are  dicta  in  favour  of  the  point  of  Higham  v.  Bidg- 
way,  it  is  believed  that  there  is  no  adjudged  case  in  the  United  States, 
which  establishes  it  as  a  principle,  that  admission  or  entries  by  a  third 
person  against  his  interest  are  admissible  evidence  after  his  death.  There 
are  two  principles  relating  to  admissions  or  entries,  which  seem  to  be  esta- 
blished, and  to  be  reasonable  and  safe;  and  they  are  probably  comprehen- 
sive enough  to  dispense  with  the  introduction  of  so  unsatisfactory  and 
undefined  a  rule,  as  that  which  is  deduced  by  Mr.  Smith  from  Higham 
and  Bidgway.  One  of  these  principles  respects  the  admissibility  of  entries 
made  in  the  usual  course  of  official  or  professional  business,  and  is  treated 
in  the  note  to  Price  v.  Torrington,  ante ;  it  has  perhaps  received  a  more 
extended  application  in  the  American  than  in  the  English  books ;  and  the 
case  of  the  Inhabitants  of  Augusta  v.  The  Inhabitants  of  Windsor,  19 
Maine,  1  Appleton,  317,  and  the  remarks  of  Mr.  Justice  Stobt,  in 
Nicholls  V.  Webb,  8  Wheaton,  334,  render  it  probable  that  the  true 
ground  of  the  admissibility  of  the  entry  in  Higham  v.  Bidgway  is,  that 
the  entry  was  made  in  the  usual  course  of  business ;  (and  see  the  account 
given  of  the  rule  to  the  same  effect  in  Townsend  v.  Kerns  et  al.,  2  Watts, 
180.)  The  other  principle  is  a  branch  of  the  general  principle  discussed 
in  the  note  to  Bauerman  v.  Badenius,  (infra,)  that  wherever  the  <zct  of  a 
man,  transferring  or  barring  an  interest,  is  competent  evidence,  his  admis- 
sion or  entry,  made  at  such  time,  that  the  interest  is  transferred  or  barred, 
is  evidence,  because  it  partakes  of  the  nature  of  an  act,  and  tends,  proprio 
vigore,  to  the  same  operation  or  effect.  It  is  necessary,  for  example,  to 
prove  that  rent  was  paid  at  a  certain  time,  to  a  certain  person  or  his  agent, 
or  that  money  was  paid  by  one  parish  to  another,  or  that  repairs  done  to 
a  house  were  paid  by  a  particular  person.  Here  the  thing  to  be  proved, 
is,  the  act  or  transaction  of  payment  or  discharge ;  which,  indeed,  strictly 
speaking,  is  matter  of  law, — a  legal  effect  flowing  from  certain  acts  done 
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with  certain  intentions.  All  Buch  acts  and  admissions  of  the  payor  as 
tend  hj  their  inherent  operation  to  discharge  the  debtor,  are  admissible  ; 
not  so  mnoh  as  being  evidence  of  any  thing,  as  being  the  transaction  itself, 
or  a  part  of  it.  Notwithstanding  the  case  of  Doe  v.  Vowles,  it  seems 
hardly  to  be  doubtful,  that  on  a  question  of  payment,  the  receipt  of  a 
deceased  payee,  preyed  to  have  passed  to  the  payor,  would  be  competent ; 
and  it  may  well  be  referred  to  this  principle.  An  admission  of  indebted- 
ness,  also,  may  be  evidence  of  the  fact  for  a  similar  reason,  as  in  Peace  v. 
Jenkins,  10  Iredell,  335.  Entries  in  books,  if  made  in  the  presence  of 
the  debtor,  or  if  the  books  be  of  a  public  and  record  nature,  might  be  rea- 
sonably referred  to  the  same  principle ;  but  may  be  more  naturally  in- 
cluded under  the  principle  of  entries  made  in  the  regular  course  of  business. 
By  the  operation  of  these  two  principles,  it  is  believed  the  rule  deduced 
from  Higham  v.  Ridgway  might  be  dispensed  with. 

There  are  two  cases  in  Massachusetts  which  seem  to  be  inconsistent  with 
the  principle  deducted  by  Mr.  Smith  from  Higham  v.  Ridgway.  In  Fram- 
ingham  Manufacturing  Company  v.  Barnard,  2  Pickering,  532,  which  was 
assumpsit  against  the  defendant  as  agent  and  receiver,  the  latter  o£fered 
in  evidence  the  letters  of  one  Bang,  de^ioeased,  to  whom  he  had  sent  the 
goods  and  who  had  sold  them,  to  prove  that  the  defendant  had  used  due 
diligence  to  collect  the  proceeds  of  the  sale  and  for  other  purposes ;  and 
one  ground  relied  on  for  receiving  them  was,  that  they  contained  an  admis- 
sion against  King's  interest,  of  his  own  liability.  Now  taking  it,  as  was 
alleged  to  be  the  fact,  and  as  from  the  nature  of  the  case  almost  must 
have  been  so,  that  these  writings,  or  some  of  them,  were  admissions  that 
would  have  been  evidence  against  King,  in  a  suit  by  the  defendant  founded 
upon  the  sale,  the  case  seems  to  come  within  the  rule  deduced  from 
Higham  v.  Ridgway;  for  the  admission  against  interest,  in  the  latter, 
was  not  more  independent  and  separate  from  the  clause  used  as  evidence, 
than  the  admissions  of  a  sale  and  liability  here,  would  reasonably  be  from 
the  matter  which  would  be  evidence  of  due  diligence  in  the  defendant : 
and  it  would  therefore  seem  that  the  rule  derived  from  Higham  v.  Ridg- 
way, could  not  have  been  admitted  by  the  court,  and  yet  the  letters  re- 
jected, except  upon  some  particular  inquiry  into  the  contents  of  the  letters, 
and  some  nice  distinctions  founded  thereon:  the  court,  however,  per 
Parker,  C.  J.,  decided  the  letters  to  be  wholly  inadmissible.  He  said, 
that  the  cases  relied  on  as  authority  for  receiving  them,  were  a  class  by 
themselves.  <<  The  entry  in  a  book  kept  by  a  steward,  of  money  received  by 
him  as  rent  of  an  estate,  the  steward  being  dead,  is  admitted  to  be  compe- 
tent evidence  of  the  payment  of  rent,  in  a  controversy  about  land ;  and 
why  ?  because  such  an  entry  charges  the  steward  with  the  amount  so 
appearing  to  be  paid.  It  was  therefore  against  his  interest  when  made, 
and  is  evidence  of  the  fact,  he  being  dead,  as  strong  as  his  declaration 
under  oath,  were  he  living.  Barry  v.  Bebbington,  4  T.  R.  514.  The 
case  of  Stead  v.  Heaton,  ibid.  669,  was  decided  upon  the  same  principle, 
a  receipt  of  money  in  the  parish  officers'  book,  being  admitted  as  proof  of 
payment  by  another  parish,  because  it  charged  the  officers  making  the 
entry,  to  their  own  parish,  with  the  amount,  and  also  because  it  was 
according  to  the  custom  of  the  parish.  The  other  cases  cited  are  of  a 
similar  import,  and  they  seem  to  have  established  an  exception  to  the 
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general  rule,  which  requires  testimoiiy  under  oath,  only  in  the  case  where 
a  person  who  is  dead,  did,  in  his  lifetime,  by  his  entry  on  his  book,  charge 
himself  with  the  receipt  of  money,  for  which,  by  the  very  act,  he  becomes 
accountable  to  some  other  person.  The  case  of  verbal  declaratious,  or  of 
letters,  is  totally  dififerent,  the  first  being  easily  misapprehended  aud  mis- 
represented,  and  the  second  being  too  easily  fabricated,  to  make  them  safe 
sources  of  evidence.  The  entries  in  books  come  very  near  to  facts  proving 
themselves,  in  the  nature  of  records,  and  when  they  go  to  charge  the  party 
making  them,  at  a  time  when  there  could  be  no  view  to  any  use  of  them, 
to  prove  a  title,  they  deserve  much  credit/'  From  this  case  no  very  pre- 
cise rule  is  derivable:  both  the  principles  mentioned  in  the  preceding 
paragraph  seem  to  have  been  in  the  mind  of  this  eminent  judge,  as  grounds 
on  which  the  decided  cases  might  be  sustained;  one  of  them,  when  he 
distinguishes  books  from  letters  and  oral  declarations ;  the  other  where 
he  says  that  in  the  cases  of  the  steward  and  parish  officers,  the  books  came 
very  near  <<to  facts  proving  themselves,  in  the  nature  of  records,''  and, 
that  the  person  making  the  entry,  «  by  the  very  act  becomes  accountable 
to  some  other  person ;  for  it  is  only  so  far  as  the  entry  operates  to  dis- 
charge the  debtor,  that  it  operates  to  charge  the  person  in  relation  to  his 
principal.  In  Lawrence  v.  Kimball,  1  Metcalf,  524^  in  a  question  between 
a  tax-payer  and  a  collector,  the  former  offered  to  prove  that  the  taxes  had 
been  paid  lo  a  deceased  collector,  by  oral  declarations  made  by  the  de- 
ceased at  various  times  in  conversation  with  different  persons,  not  admis- 
sions made  to  the  payer :  the  court  said,  that  it  had  been  argued  that 
these  admissions  were  evidence  on  the  authority  of  Higham  v.  Ridgway, 
as  they  tended  to  render  him  liable  to  the  town  for  so  much  money  col- 
lected :  «  But  we  think  this  has  been  confined  wholly  to  the  case  of  entries 
made  in  books,  or  other  receipts,  documeots  or  written  memoranda,  made 
by  a  person  deceased,  in  a  matter  contrary  to  his  interest  at  the  time,  and 
which  went  tq^charge  him  with  some  debt  or  duty.  This  distinction 
was  taken  and  relied  on,  and  made  the  ground  of  decision  in  Farmingham 
Manufacturing  Co.  v.  Barnard.  It  was  founded  mainly  on  the  considera- 
tion of  the  clearness  and  certainty  of  such  written  memoranda,  made  by 
a  party  agaiost  his  interest,  in  contradistinction  to  the  looseness  and 
uncertainty  of  verbal  statements,  or  even  letters.  We  think,  upon  a  view 
of  the  authorities,  that  the  evidence  was  not  admissible  on  that  ground. 
It  was  evidence  of  the  statements  of  the  collector,  not  in  writing,  made  to 
third  persons,  in  the  course  of  casual  conversation,  and  not  in  the  exercise 
of  his  authority  as  collector."  Here,  too,  we  find  the  court  apparently 
recognising  the  same  two  principles  above  noted — of  the  admissibility  of 
memoranda  made  in  some  regular  routine  of  business,  and  admissions  made 
to  the  party  in  the  exercise  of  official  authority,  and,  therefore,  operating 
proprio  vigore  to  discharge  the  debt. 

Perhaps,  the  true  principle  decided  in  Higham  v.  Bidgway,  and  re- 
cognized in  these  cases,  is,  that  entries  in  the  regular  course  of  the 
person's  private  business,  and  against  his  interest,  are  evidence  after  his 
death ;  the  principle  of  Doe  v.  Turford,  being  confined  to  entries  made 
in  the  course  of  official  duty.  But  the  American  cases,  generally,  appear 
to  have  melted  these  two  into  one,  and  to  have  settled  the  very  reasonable 
and  useful  rule,  that  all  entries  made  in  the  regular  course  of  business, 
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private  or  public,  are  admissible  though  not  against  interest.  And  though 
the  circumstance  that  an  entry  in  the  regular  course  of  business,  is 
against  interest,  will  undoubtedly  add  to  its  credibility  ;  yet  it  cannot  be 
considered  as  settled  in  our  law,  that  the  mere  circumstance  of  an  entry 
or  declaration  being  against  a  person's  interest,  renders  it  evidence  of  the 
fact  between  third  persons,  after  his  death.  A  dictum  in  the  recent  case 
of  Watts,  Administrator,  v.  Howard,  Administrator,  7  Metcalf,  478, 481, 
fully  sustains  the  views  here  eipressed.  «  In  regard  to  such  memoranda,'' 
says  Shaw,  C.  J.,  <<  made  by  deceased  persons,  in  the  relation  of  stew- 
ards and  agents,  where  entries  of  the  payment  of  moneys  will  tend  to 
charge  them  with  a  debt,  and  so  are  contrary  to  their  own  interest,  the 
rule  seems  to  be  that  they  must  have  been  made  by  such  deceased  per- 
sons, in  the  usual  and  ordinary  course  of  their  business,  in  relation  to  acts 
coming  within  the  scope  of  their  authority  and  duty."  See,  also,  Abel  v. 
Fitch,  20  Connecticut,  90, 96. 

It  must  be  admitted,  however,  that  the  recent  case  of  the  Union  Canal 
Company  v.  Lloyd  et  al,  4  Watts  &  Sergeant,  394,  399,  comes  near  to 
being  an  authority  in  fnvour  of  the  rule,  that  declarations  against  interest 
are  evidence  after  the  person's  death.  But  it  can  hardly  be  deemed  a  full 
authority,  for  there  was  another  reason  stated  by  the  learned  judge  upon 
which  the  evidence  might  have  been  admissible.  In  Coleman  &  Liscomb 
V.  Frazier,  4  Richardson,  152,  a  principal  was  held  civilly  responsible  for 
a  sum  of  money  on  the  admission  of  his  clerk,  made  in  his  presence,  that 
he,  the  clerk,  had  stolen  it :  and  the  court  treated  this  admission,  espe- 
cially inasmuch  as  it  exposed  the  clerk  to  prosecution  for  an  infamous 
offence,  as  a  declaration  against  interest.  See  also  Click  v.  Hamilton,  7 
Richardson,  66. 

H.  B.  W. 

J.  W.  W. 


[*198]  *PATERSON  V.  GANDASEQUI. 


HILARY.— 52  GEO.  3,  B.  R. 

[reported  15  EAST,  62.] 

If  the  seller  of  goods,  knowing  at  the  time  that  the  buyer,  though  dealing  with 
him  in  his  own  name,  is  in  truth  the  agent  of  another,  elect  to  give  the  credit  to 
such  agent,  he  cannot  afterwards  recover  the  value  against  the  known  principal ; 
but  if  the  principal  be  not  known,  at  the  time  of  the  purchase  made  by  the 
agent,  it  seems  that  when  discovered,  the  principal  or  agent  may  be  sued,  at  the 
election  of  the  seller ;  unless  where,  by  the  usage  of  trade,  the  credit  is  under- 
stood to  be  confined  to  the  agent  so  dealing :  as  particularly  in  the  case  of  prin- 
cipals residing  abroad. 

This  was  an  action  for  goods  sold,  and  npon  the  common  money  counts. 
At  the  trial  before  Lord  Eilenborough,  C.  J.y  at  the  London  Sittings  after 
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last  Trinity  Term,  the  following  facts  appeared.  The  defendant  was  a 
Spanish  merohant,  and  a  director  of  the  Philipine  trading  company  at 
Madrid,  with  which  he  was  engaged  in  adventures  to  a  large  amoant.  In 
January,  1810,  being  then  in  London,  he  employed  Messrs.  Larrazabal 
and  Co.  of  London,  merchants,  to  purchase  for  him  various  assortments  of 
goods  for  the  foreign  market,  for  which  they  were  to  charge  a  commission 
of  two  per  cent.  Larrazabal  and  Co.  aocordiugly  applied  to  the  plaintiffs, 
requesting  them  to  send  to  their  counting-house  an  assortment  of  silk 
hose,  with  their  terms  and  prices.  Paterson,  jun.  waited  on  them  at  the 
time  and  place  appointed,  with  the  patterns,  terms,  and  prices :  at  which 
time  the  defendant  was  present  at  the  counting-house,  and  the  samples 
were  handed  over  to  him.  He  inspected  them,  and  selected  such  articles 
as  be  required ;  and  the  terms  and  prices  were  also  shown  to  him  and  left 
there.  On  the  *6th  of  Japuary  the  plain ti£b  received  from  r«iQQ-i 
Larrazabal  and  Co.  an  order  in  writing  for  574  dozen  of  silk  L  J 
hose,  to  be  ready  in  town  on  or  before  the  20th  of  February  next-;  the 
payment  as  agreed  upon:  (Signed)  Larrazabal,  Menojo,  and  Trotiaga: 
and  shortly  after  another  order  for  150  dozen  more,  with  the  like  signa- 
ture. Both  these  orders  were  given  by  Larrazabal  and  Co.,  for  the  use  of 
and  in  execution  of  the  orders  received  by  them  from  the  defendant.  The 
goods  were  sold  by  the  plaintiffs  on  the  credit  of  Larrazabel  and  Co.,  the 
invoices  were  made  out  in  their  names  and  sent  to  them,  and  Larrazabal 
debited  the  defendant  with  the  amount.  Soon  after,  and  before  the  credit 
had  expired,  Larrazabal  &  Co.  became  insolvent;  and  thereupon  the 
plaintiffs  demanded  payment  of  the  defendant ;  which  being  refused,  the 
present  action  was  brought.  Lord  EUenborough,  C.  J.,  being  of  opinioui 
upon  these  facts,  that  the  plaintiffs  had  dealt  with  Larrazabal  and  Co.  upon 
their  sole  and  individual  credit,  knowing  that  the  purchases  they  made 
were  on  account  of  the  defendant,  directed  a  nonsuit.  In  the  following 
term  it  was  moved  to  set  aside  the  nonsuit,  on  the  ground  of  assimilating 
this  case  of  a  dormant  principal  to  that  of  a  dormant  partner,  where, 
though  the  party  furnishing  goods  to  the  ostensible  partners  intended  at 
the  time  to  give  credit  only  to  them,  yet  he  may  afterwards  pursue  his  re- 
medy against  the  dormant  partner,  when  discovered.  A  rule  nisi  having 
been  granted:— 

The  Attorney- General,  Marryatt,  and  Litiledale,  now  showed  cause 
^against  it,  and  observed  upon  the  facts  of  the  case,  that  the  defendant,  a 
foreigner,  not  wishing  to  pledge  his  credit  in  a  British  market,  employed 
Larrazabal  and  Co.  to  midce  purchases  for  him  on  their  own  account,  to 
whom  he  was  to  be  answerable  for  the  purchases  so  made.  The  plaintiffs 
dealt  with  Larrazabal  and  Co.  as  purchasers,  and  gave  them  credit  for  the 
goods,  being  aware  at  the  time  that  they  were  purchased  by  Larrazabal 
and  Co.  on  account  of  the  defendant.  If  the  defendant  were  to  be  held 
liable  for  the  goods  to  these  plaintiffs,  he  will  have  to  pay  twice  for  them } 
being  clearly  liable  to  Larrazabal  and  Co.  [Lord  EUenhoroughj  C.  J.  I 
have  had  instances  perpetually  before  me,  where  the  foreign  trader,  not 
choosing  to  make  himself  liable,  has  gone  with  his  agent  to  the  tradesman, 
and  ^bought  goods  in  the  agent's  name.  I  do  not  find  any  case  r^coAA-i 
which  decides  that  where  a  person  sells  goods  to  an  agent,  with  ^  •> 
a  knowledge  of  his  principal  at  the  time,  and  gives  credit  to  an  agent,  he 
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can  recover  against  the  prinoipal Garroto,  for  the  plaintiffs,  observed, 

that  the  whole  of  the  argament  on  behalf  of  the  plaintiffs  was,  that  the 
defendant  was  not  known  to  the  plaintiffs,  at  the  time  of  the  sale,  to  be 
the  principal.]  The  facts  show  the  contrary.  The  defendant,  it  appears, 
was  present  at  the  time,  and  pointed  out  to  the  plaintiffs  the  different 
articles  which  he  required,  and  selected  them  from  the  patterns.  The 
only  ground,  therefore,  for  holding  the  defendant  liable  is  that  the  goods 
ultimately  came  to  his  hands.  Bat  if  this  were  enough,  every  foreign 
colonist  who  consigns  his  produce  to  his  correspondent  in  this  country, 
and  receives  in  return  from  the  merchant  here  a  cargo  purchased  in  the 
British  market,  would  be  liable  to  the  various  dealers  of  whom  the  articles 
composing  such  cargo  were  purchased.  But  it  has  never  been  attempted 
to  charge  the  West  India  planter  in  these  cases :  the  reason  of  which  is 
that,  as  between  him  and  the  dealers,  it  is  understood  that  the  merchant 
here  purchases  on  his  own  account.  There  is  no  custom  here  to  control 
that  particular  branch  of  trade,  except  what  arises  out  of  the  understanding 
of  the  parties :  where  the  dealings,  therefore,  are  similar,  the  understand- 
ing must  be  the  same.  Here  the  defendant  stands  precisely  in  the  same 
situation  as  the  West  India  planter.  He  who  employs  another  to  pur- 
chase for  him,  may*  indeed  be  liable,  although  the  seller  gave  him  no 
credit,  if  it  siiail  turn  out  that  he  is  the  actual  purchaser;  but  there  is 
nothing  in  this  transaction,  or  in  the  nature  of  Larrazabal's  employment, 
to  show  that  the  defendant  was  the  purchaser  from  the  plaintiffs :  on  the 
contrary,  the  engagement  between  them  was  made  with  the  express  view 
of  exempting  him  from  all  such  liability;  and  the  plaintiffs,  by  their 
mode  of  dealing,  have  shown  that  they  so  understood  it,  and  cannot  there- 
fore now  resort  to  him.  [Lord  EUenborough,  0.  J.  The  case  in  which 
I  remember  that  the  liability  of  a  principal  was  carried  furthest,  was 
Powel  V.  Nelson,  upon  the  Western  Circuit,  of  which  Mr.  Justice  Law- 
rence had  a  MS.  note.  There,  a  factor  made  purchases  for  his  principal, 
who  made  payments  to  him  on  account.  Afterwards,  the  factor  was 
r*9ni  1  P*"^^^^  ^^^  payment  *by  a  letter,  which  came  to  the  hands  of  the 
L  J  principal,  who  transmitted  it  to  the  factor,  and  with  a  knowledge 
of  the  fact,  paid  him  the  residue.  It  was  held  by  Lord  Mansfield,  0.  J., 
that  the  principal  was  liable  over  to  the  sellers  for  the  money  he  had  so 
paid  to  his  factor  after  notice.  The  Attomey-Gkneral  said  he  believed 
that  the  case  went  farther,  and  that  the  principal  there  was  held  liable  to 
the  whole  amount  of  the  purohases.-^i^e  Blanc,  J,  I  should  think  not : 
the  case  can  hardly  be  supported  to  that  extent.]  K  the  seller  be  at 
liberty  to  follow  every  person  into  whose  hands  the  goods  may  have  come, 
it  will  create  endless  confusion.  A  broker  may  have  purchased  on  account 
of  several  principals,  and  may  have  received  from  each  of  them  payments 
on  the  general  account,  or  may  have  made  such  payments  to  the  seller : 
in  these  cases  how  could  the  seller  apportion  such  payments,  so  as  to 
charge  each  person  with  his  proportional  residue?  There  are  many 
instances  where  the  principal  is  not  liable,  as  in  building  contracts ;  and 
yet  the  work  done  and  materials  found  are  for  the  principal  only.  [Lord 
Ellenborough  mentioned  a  late  case  of  Bramah  v.  Lord  Abingdon,  where 
the  defendant  had  contracted  with  a  surveyor,  who  ordered  goods  from 
the  plaintiff  for  the  use  of  the  defendant's  house;  and  yet  he  was  held 


PATERSON  V.  GAXDASEQUI.  351 

not  liable.]  In  the  present  case  it  appears  further,  that  the  plaintiff  has 
tnade  his  election  to  charge  Larrasabal  and  Co.  by  delivering  the  invoices 
to  and  debiting  them  with  the  price ;  after  which  they  cannot  resort  to 
the  defendant.  There  may  be  a  shifting  liability  from  the  broker  to  the 
principal,  when  the  latter  is  disclosed ;  but  if  once  the  election  be  made, 
that  liability  ceases ;  for  the  plaintiffs  cannot  have  two  concurrent  debtors. 

GarrotOf  Park,  and  Richardtony  contra.  There  is  no  circumstance  in 
this  case  to  show  that  the  plaintiffs  knew,  at  the  time  of  the  sale,  that  the 
defendant  was  the  principal,  except  that  of  his  happening  to  be  at  the 
counting  house  where  the  goods  were  selected.  So  far  from  knowing  him 
to  be  the  principal,  it  does  not  appear  that  they  knew  him  even  by  name. 
The  circumstance  of  their  making  out  the  bills  of  parcels  to  Larrazabal 
and  Go.  carries  the  case  no  further :  for  that  was  done  at  a  time  when 
they  were  ignorant  of  the  defendant's  liability;  which  is  an  answer  rvonoi 
also  to  *the  argument  derived  from  the  supposed  election  of  the  ^  -I 
plaintiffs  to  resort  to  Larrazabal  and  Co.  only;  it  being  impossible  for 
them  to  have  made  any  such  election  until  they  knew  the  parties  between 
whom  they  might  elect.  It  is  therefore  the  common  case  of  a  broker  who 
ha:^  made  purchases  for  his  principal  without  mentioning  his  name,  in 
which  the  principal  has  always  been  held  liable ;  as  in  Waring  v.  Fa- 
venck,(a)  and  Kymer  v.  Suwercropp.(&)  In  Bailton  v.  Hodg8on,(c) 
London  Sittings  after  Trinity  Term,  1804,  and  Peele  v.  Hodgson,  at  the 
Sittings  after  Michaelmas  Term,  1804,  where  the  defendant  bought  goods 
of  the  plaintiffs  in  the  name  and  upon  the  credit  of  Smith  and  Co. ;  but 
those  purchases  were  made  in  reality  on  his  own  account ;  he  was  held 
to  be  liable.  Mansfield,  C.  J.,  said,  Suppose  a  principal  authorizes  a  factor 
to  sell  goods,  and  he  sells  them  in  his  own  name,  the  principal  may  call 
on  the  vendee  for  payment.  Suppose  the  defendant  had  not  been  known 
to  be  the  buyer,  he  would  still  have  been  liable :  Smith  and  Co.  would 
only  have  been  nominal  buyers.  So  in  Scrimshire  v.  Alderton,(<:?)  even 
where  a  factor  sold  on  a  del  credere  commission,  the  vendee  was  held 
liable  to  the  owner  of  the  goods  after  notice  given  not  to  pay  the  factor. 
This  is  not  like  the  case  put  of  a  foreign  principal  residing  abroad ;  for 
the  defendant  was  resident  here,  and  establishing  a  house  of  trade.  Nei- 
ther can  it  be  compared  with  that  of  a  person  engaging  with  a  surveyor 
in  a  building  contract;  because  there  the  persons  employed  under  the 
surveyor  have  notice  by  the  course  of  the  trade  that  they  are  dealing  with 
him  only.  Here,  if  the  defendant  had  wished  to  exempt  himself  from  the 
ordinary  liability,  he  should  have  given  notice  to  the  sellers  that  they 
were  to  look  to  Larrazabal  and  Co.  only.  No  confusion  will  arise  from 
holding  the  defendant  liable,  because  the  goods  here  were  bought  wholly 
on  his  account,  and  not,  as  in  the  case  supposed,  on  the  account  of  several 
principals. 

Lord  JEJUenborough,  C.  J.  The  court  have  not  the  least  doubt  that  if 
it  distinctly  appeared  that  the  defendant  was  the  person  for  whose  use  and 
on  whose  account  the  goods  were  bought,  and  that  the  plainti&  knew  that 

(a)  1  Gaxnpb.  N.  P.  Oas.  86.  (6)  Ibid.,  107. 

(c)  Theae  cases  were  mentioned  on  moving  for  the  rale ;  they  will  be  found  post, 
p.  207,  in  nota. 

(d)  a  Stra.  1182. 
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fact  at  tbe  time  of  tbe  sale,  there  woald  not  be  the  least  pretence  for 
r«9091  charging  tbe  defendant  in  this  action.  Bat  the  doubt  is,  'whether 
I-  -J  that  does  sufficiently  appear  by  the  evidence.  It  appears  that  the 
defendant  was  present  at  the  counting-house  of  Larrazabal,  where  one  of 
the  plaintiffs  had  come  by  appointment,  and  in  his  presence  inspected  and 
selected  such  of  the  articles  as  he  required ;  and  the  goods  were  afterwards 
ordered  by  Larrazabal  and  Co.,  credit  given  to  them,  and  the  invoices 
made  out  in  their  name,  and  sent  to  them.  The  question  is,  whether  all 
this  was  done  with  a  knowledge  of  the  defendant  being  the  principal  f 
The  law  has  been  settled  by  a  variety  of  cases,  that  an  unknown  princi- 
pal, when  discovered,  is  liable  on  the  contracts  which  his  agent  makes  for 
him ;  but  that  must  be  taken  with  some  qualification,  and  a  party  may 
preclude  himself  from  recovering  over  against  the  principal,  by  knowingly 
making  the  agent  his  debtor.  It  certainly  appeared  to  me  at  the  trial 
that  the  plaintiffs  knew  of  the  defendant  being  the  principal,  and  had 
elected  to  take  Larrazabal  and  Co.  as  their  debtors,  or  I  should  not  have 
nonsuited  the  plaintiffs ;  but  as  there  may  perhaps  be  a  doubt  upon  the 
evidence,  whether  the  plaintiffs  had  a  perfect  knowledge  of  that  fact,  it 
may  be  as  well  to  have  it  reconsidered. 

Grose,  J.  I  think  that  the  plaintifis  in  this  case  might  have  elected 
whom  they  would  have  for  their  debtor  :  and  here  they  seem  to  have  made 
their  election.  That,  however,  is  the  only  doubt  which  is  fit  to  be 
considered. 

Le  Blanc,  J.  It  will  be  material  to  have  the  facts  inquired  into  more 
fully,  in  order  to  ascertain  whether  the  tradesmen  sold  to  the  agents  with 
a  knowledge  of  the  party  for  whom  they  were  buying ;  or  whether,  with- 
out such  knowledge,  they  chose  to  give  credit  to  the  agents,  whether 
buying  for  another  or  for  themselves.  Many  of  the  oases  may,  perhaps, 
be  found  distinguishable  from  this  by  their  not  falling  precisely  within  the 
doctrine  applicable  to  principal  and  broker ;  and  it  may  be  necessary  to 
consider,  in  the  present  case,  whether  any  distinction  can  be  made  between 
a  home  and  a  foreign  principal. 

BayUy,  J.  There  may  be  a  particular  case  of  dealing  with  respect  to 
trade  in  favour  of  a  foreign  principal,  that  he  shall  not  be  liable  in  cases 
where  a  home  principal  would  be  liable  :  that  would  be  a  question  for  the 
r«9041  ^^^*  ^  ^^^^  generally  understood  that  the  seller  may  look  to  the 
L>  -i  ^principal  when  he  discovers  him,  unless  he  has  abandoned  his 
right  to  resort  to  him.  I  agree  that  where  the  seller  knows  the  principal 
at  the  time,  and  yet  elects  to  give  credit  to  the  agent,  he  must  be  taken  to 
have  abandoned  such  right,  and  cannot,  therefore,  afterwards  charge  the 
principal.  I  think  it  should  be  reconsidered  in  this  case  whether  the 
plaintiffs  did  so. 

Rule  absolute. 
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<<  The  two  cases  of  Addisoo  v.  Oandasequi,  and  Thompson  v.  Daven- 
port, are  so  nearly  connected  with  thai  q/'Paterson  v.  Gandaseqai,  that  it 
hus  been  thought  better  to  lay  them  he/ore  the  reader  as  a  Supplement  to  it, 
than  to  attempt  any  abridgment  of  them  in  the  note  which  follows  J' 
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TMNITT 52  G.  3,  in  C.  P.      . 

[reported  4  TAUNT.,  673.] 

A.,  a  merchant,  parchases  goods  of  B.,  for  the  use  of  0.,  who  is  present,  and  selects 
the  goods,  and  stipulates  with  B.,  the  price  and  other  terms  of  the  purchase.  A 
credits  B.  with  the  amonnt,  and  debits  G.  with  the  amount  and  a  commission. 
B.  debits  A.  in  his  books  and  invoices.  B.  cannot  recover  the  price  of  the  goods 
against  0. 

This  was  an  action  for  goods  sold  and  delivered,  and  was  tried  before 
Mansfield,  0.  J.,  and  a  special  jury,  at  the  sittings  at  Guildhall,  after 
Michaelmas  Term,  1811,  when  it  appeared  that  the  defendant  was  a  mem- 
ber of  a  Spanish  trading  corporation,  called  the  Phih'ppine  Company,  and 
was  a  director  of  that  company,  and  had  come  over  to  England  to  select 
a  large  assortment  of  goods  destined  for  Lima.  Larraaabai,  Menojo,  and 
Trotiaga,  a  house  established  in  London,  assisted  him  in  providing  the 
goods,  and  they  having  applied  to  the  plaintiff,  with  whom  they  had  pre- 
vious dealings  for  twenty  years,  the  plaintiff  went  by  appointment  to  the 
house  of  Larrazabal  &  Co.,  in  the  City,  with  patterns  of  goods :  he  found 
the  defendant  there,  who  examined  various  patterns,  cheapened  the  prices^ 
mentioned  the  market  for  which  they  were  intended,  told  the  plaintiff  he 
should  charge  the  long  price,  and  he,  the  defendant,  would  himself  receive 
the  bounty  on  exportation,  and  stipulated  for  fifteen  months'  credit;  ho 
took  the  goods  home  to  his  house  in  Clarges-street,  and  kept  them  a  week 
to  examine,  and  a  clerk  from  the  plaintiff's  house  frequently  attended  on 
him  there  to  show  and  explain  the  patterns.  The  plaintiff  received  a 
written  order  from  Larrazabal  and  Co.,  for  a  quantity  of  these  goods; 
after  which,  the  defendant  ^required  of  the  plaintiff  an  abatement  r«onA-i 
of  6^.  per  cent,  on  the  prices  of  them,  which  the  plaintiff  refused  >-  J 
to  make,  and  the  parties  were  about  to  terminate  the  treaty;  but  at  length 
the  defendant  agreed  to  give  the  whole  price  required,  and  told  the  plain- 
tiff he  might  proceed  to  execute  the  order.  The  plaintiff  and  his  clerks 
repeatedly  had  other  meetings  with  the  defendant|  and  several  other  par- 
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eels  of  goods  were  ordered  by  Larrazabal  and  Co.,  wbicb  bad  been  selected 
by  tbe  defendant  at  tbose  meetings.  Larrazabal  and  Co.  referred  tbe 
plaintiff  to  the  defendants  for  instmctions  as  to  tbe  mode  in  wbicb  tbe 
goods  were  to  be  packed  for  exportation,  and*  tbe  defendant  gave  tbose 
instmctions.  Tbe  invoices  were  all  made  out  by  tbe  plaintiff  to  Larraza- 
bal and  Co.,  and  tbey  were  debited  in  tbe  plaintiff's  books  for  tbe  amount 
of  tbe  long  price.  Larrazabal  and  Co.,  in  their  books,  debited  the  defen- 
dant with  the  amount  of  tbe  invoices,  and  also  with  a  commission  for 
purchasing  them,  of  21,  per  cent,  on  the  amount,  which  was  their  ordinary 
mode  of  dealing  with  the  defendant,  and  tbey  credited  tbe  plaintiff  with 
the  amount  of  the  invoices.  Upon  an  occasion  subsequent  to  these  sales, 
Larrazabal  and  Co.  having  applied  to  purchase  some  goods  of  the  plaintiff, 
the  plaintiff  said  be  thought  be  had  for  that  time  extended  bis  credit  far 
enough  to  Larrazabal  and  Co.,  and  declined  furnishing  tbe  goods.  Larra- 
zabal and  Co.  gave  the  orders  for  packing  and  shipping  the  goods,  and  in 
their  own  names;  but  in  pursuance  of  instructions  given  by  the  defend- 
ant, chartered  a  vessel  to  Lima,  in  which  these  goods  were  conveyed,  and 
instructed  tbe  master  not  to  part  with  the  return  cargo  until  payment  of 
the  freight  and  amount  of  Larrazabal's  demand  on  the  defendant.  The 
master  did  not  deliver  the  return  cargo,  but  in  consequence  of  instruc- 
tions from  Larrazabal  and  Co.,  after  a  sum  of  72,000/.  bad  been  deposited 
by  tbe  defendant  for  their  security.  One  of  the  partners  in  their  bonse. 
which  bad  become  bankrupt,  being  examined,  stated,  that  the  bouse  pur- 
chased these  goods  of  the  plaintiff  on  their  own  credit  and  account,  as 
they  would  any  other  goods  for  wbicb  they  had  occasion  in  their  trade, 
and  Larrazabal  and  Co.  bad  insured  their  goods  in  their  own  names,  for 
wbicb  they  bad  a  further  commission  of  a  half  per  cent.  Tbe  plaintiff 
contended  that  though  the  credit  was  given  to  Larrazabal  and  Co.,  yet 
r-MM-l  that  as  tbe  defendant  bad  the  goods,  he  was  liable  *to  pay  for 
L-  J  them ;  and  this  was  only  tbe  common  case  of  a  broker  buying  for 
his  principal ;  the  principal,  when  disclosed,  is  liable.  Mansfield,  C.  J., 
left  it  to  the  jury  whether  Larrazable  did  act  as  broker  or  not,  and 
observed  that  as  the  defendant  saw  and  handled  the  patterns,  and  was 
seen  in  tbe  business,  if  be  had  been  the  purchaser,  most  probably  tbe 
credit  would  have  been  immediately  given  to  him  ;  the  jury,  under  these 
circumstances,  being  of  opinion  that  the  goods  were  sold  to  Larrazabal  as 
principal,  found  a  verdict  for  the  defendant. 

Best,  Serjt.,  for  the  plaintiff,  in  pursuance  of  liberty  reserved  at  tbe 
trial,  obtained,  in  last  Hilary  term,  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff;  he  cited  the  cases  of  Railton  v.  Hodgson,  and  Peeie  v.  Hodg- 
8on.(a) 

(a)  Railton  v.  Hodgson,  and  Peele  y.  Hodgson. — These  cases  are  not  reported, 
bat,  by  the  brief  and  notes  of  the  counsel  for  one  of  the  parties,  they  appeared  to 
be  to  the  following  effect.  The  former  was  tried  at  the  sittings  after  Trinity  term, 
1804,  and  the  latter  at  the  sittings  after  Michaelmas  term,  1804,  before  Mansfield, 
G.  J.  The  facts  were,  that  the  defendant,  Hodgson,  had  formerly  been  a  clerk  with 
Smith,  Lindsay,  and  Co.,  and  afterwards  set  ap  in  business  for  himself,  and  had  a 
counting-house  for  himself  at  the  house  of  Smith,  Lindsay,  and  Co.,  which  tbe 
vendors  knew;  tbat  be  purchased  goods  himself,  and  directed  the  rendors  to  draw 
bills  upon  Smith,  Lindsay,  and  Co.,  and  make  out  invoices  to  that  house,  which 
was  then  a  house  of  good  credit,  and  without  whose  security  Hodgson  could  not 
have  obtained  credit  and  made  the  purchases.    Smith,  Lindsay,  and  Co.,  received 
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Shepherd,  Soijt.,  in  Easter  term  last,  showed  cause  against  the  rale, 
oontending,  in  the  first  place,  that  the  rale  could  not  be  made  absolute  in 
the  shape  in  which  it  was  moved ;  for  though  the  court  should  think  the 
defendant  was  not  entitled  to  a  verdict,  it  was  not  clear  the  plaintiff  was ; 
and  the  rule,  if  any,  should  be  for  a  new  trial.  He  further  contended 
that  the  effect  of  the  evidence  was,  that  Larrazabal  *was  not  the  p^oAon 
agent  of  the  defendant  in  the  affairs,  but  was  in  fact  the  principal  L  -> 
to  whom  the  credit  was  given,  for  that  otherwise  the  defendant  could 
never  have  obtained  the  goods;  for  no  one  would  have  given  credit  to  a 
person  unknown,  and  from  whom  creditors  would  have  no  means  of  com- 
pelling payment  but  by  arrest.  And  he  relied  on  the  fact  that  the  plain- 
tiff, being  applied  to  for  some  other  goods,  did  not  refuse  to  give  the 
defendant  any  further  credit,  but  said  they  would  give  Larrazabal  no 
further  credit. 

Be9t  and  Vaughan,  Seijts.,  in  support  of  the  rule,  contended,  that  as 
there  was  no  fact  in  dispute  in  the  case,  the  plaintiff  was  entitled  to  have 
the  rule  to  enter  a  verdict  for  him.  They  insbted  that  in  this  case  Lar- 
razabal was  the  mere  agent  of  the  defendant,  which  was  indicated  by  his 
receiving  commission.  But  the  plaintiff  in  fact  had  the  security  of  both 
parties ;  for  under  the  written  order,  which  did  not  affect  the  real  buyer, 
Larrazabal  and  Co.  were  liable ;  and  the  defendant  was  liable,  because 
he  had  the  goods,  which  raised  a  sufficient  contract ;  for,  by  the  law  of 
England,  he  who  has  the  goods  shall  be  obliged  to  pay  for  them.  It  had 
been  admitted  that  when  a  broker  contracts  for  a  principal  unknown^ 
when  such  principal  is  discovered  he  may  be  sued ;  and  so  if  one  partner 
only  contracts,  the  others,  when  discovered,  are  liable.  They  cited  Rail- 
ton  V.  Hodgson,  Peele  v.  Hodgson^  and  Powel  v.  Nelson,  cited  by  Lord 
Ellenborough,  C.  J.,  in  Patterson  v.  Gandasequi,  15  East,  65;(6)  Waring 
V.  Favenck,  1  Camp.  85,  and  Kymer  v.  Suwercropp,  1  Campb.  109.   The 

from  the  defendant  a  commission  of  from  two  and  a  half  to  five  per  cent,  upon  the 
goods.  The  vendors  entered  the  goods  in  their  own  books,  in  the  name  of  Smith, 
Lindsay,  and  Co. ;  made  out  the  invoices  in  the  names  of,  and  sent  them  to  Smith, 
Lindsay,  and  Co.;  and  drew  bills  upon  them  for  the  amount,  which  Smith,  Lindsay, 
and  Co.,  acccepted ;  the  defendant  insisted  that  he  purchased  as  the  agent  of  Smith, 
Lindsay,  and  Co.,  and  in  their  names,  and  on  their  account,  as  he  used  to  do  when 
in  their  employ.  There  was  proof,  however,  of  his  being  the  principal,  and  having 
booght  the  g^ods  on  his  own  account.  The  plaintiffs  obtained  a  verdict,  and  Mans- 
field, C.  J.,  in  summing  up  the  evidence,  observed  to  the  jurj,  "that  it  was  admitted 
these  goods  were  never  delivered  to  Smith,  Lindsay,  and  Co. ;  the  defendant  had 
the  goods,  and  the  profits  and  loss ;  Smith,  Lindsay,  and  Co.,  were  only  to  have  a  com- 
mission, for  which  they  lent  their  credit.  Suppose  a  principal  authorises  a  factor 
to  sell  goods,  and  he  sells  in.his  own  name,  the  principal  may  call  upon  the  vendee 
for  payment.  It  appeared  that  Hodgson  had  been  a  trader  from  1798.  Suppose 
Hodgson  had  not  been  known  to  be  the  buyer,  he  would  have  been  liable ;  Smith, 
Lindsay,  and  Co.  would  only  have  been  nominal  buyers.  If  Hodgson  had  really 
paid  Smith,  Lindsay,  and  Co.,  it  would  have  depended  upon  circumstances  whether 
he  would  be  liable  to  pay  for  the  goods  over  again ;  if  it  would  have  been  unfair  to 
have  made  him  liable,  he  would  not  have  been  so.  What  pretence  was  there  that 
the  plaintififs  should  be  thrown  upon  the  insolvent  estate  of  Smith,  Lindsay,  and 
Co.,  who  never  had  the  goods?  This  was  a  stronger  case  than  that  of  a  dormant 
partner.  The  buyer  must  be  liable,  though  a  third  person  may  also,  unless  there 
is  an  express  agreement  that  the  buyer  shall  not  be  liable."  The  jury  found  a  ver- 
dict for  the  plaintiffs.  A  motion  was  made  in  the  following  term  to  set  aside  the 
verdict,  and  have  a  new  trial;  but  the  court  refused  it 
(6)  Ante,  p.  200. 
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principal  could  only  be  discharged  by  payment^  and  that  payment  must  be 
to  the  yendori  if  he  is  known ;  if  unknown,  the  vendee  must  pay  the 
agent ;  but  unless  he  pays  one.  or  the  other^  he  is  liable.  Wyatt  ▼.  Mar* 
quis  of  Hertford,  8  East,  147. 

Shepherd,  in  reply  on  the  cases,  contended  that  the  authorities  of  Wyatt 
▼.  The  Marquis  of  Hertford,  and  Powel  y.  Nelson,  did  not  apply :  the  last 
was  a  question  of  fraudulent  payment  to  the  factor  by  the  principal,  after 
knowledge  of  the  factor's  not  having  paid,  and  notice  to  pay  to  the  vendor, 
which  Lord  Ellenborough  held  to  be  a  payment  in  his  own  wrong,  for  he 
had  no  right  to  pay  the  factor  till  he  saw  the  seller  paid.  The  eases  of 
Railton  v.  Hodgson,  and  Peele  v.  Hodgson,  are  more  like  this,  but  are  an 
r*9riQ1  ^  P^^^  ^account  of  the  cause ;  and  as  the  rule  nisi  was  not 
^  -I  granted,  the  subject  was  not  discussed,  and  therefore  the  cases 
were  of  less  authority. 

The  Court  took  time  to  consider,  and 

Mcmsfieldf  C.  J.,  now  gave  the  judgment  of  the  Court.  This  is  a  motion 
made  for  a  new  trial,  the  verdict  having  been  given  for  the  defendant.  The 
circumstances  of  the  case  are  very  singular.  The  motion  is  made  on  the 
ground  that  though  the  actual  vendees  of  the  goods  were  Larrazabal  and 
Co.,  yet  that  the  verdict  ought  to  have  gone  against  the  defendant,  as  the 
person  for  whom  the  goods  were  bought  by  Larrazabal  and  Co.  I  left  it  to 
the  jury  to  consider  whether  Larrazabal  and  Co.  were  acting  as  factors  for 
the  defendant,  or  whether  the  goods  were  bought  by  the  defendant  him- 
self, who  was  acting  for  the  Philippine  Company.  In  certain  cases  it 
would  undoubtedly  be  a  monstrous  thing  to  charge  the  defendant,  but  in 
this  case  there  would  be  no  such  hardship,  because  the  defendant  had  re*  ^ 
ceived  the  money  of  the  Philippine  Company.  The  order  was  given  by 
the  house  of  Larrazabal  and  Co.,  and  the  invoice  was  made  out  to  them  ; 
and  the  goods  were  pat  on  board  the  ship  called  the  Archduke  Charles, 
chartered  by  Larrazabal  and  Co.,  under  bills  of  lading  which  compelled 
the  captain  to  deliver  the  goods  to  their  order ;  so  that  throughout  the 
transaction,  from  the  beginning  to  the  end,  the  goods  are  treated  as  pur- 
chased by  Larrazabal  and  Co.  It  was  proved  that  the  defendant  was  at 
the  counting-house  of  Larrazabal  and  Co.,  and  was  shown  a  variety  of 
goods.  The  defendant  objected  to  the  price  of  the  goods,  and  there  was 
a  treaty  respecting  the  terms  of  payment  for  them :  what  had  passed 
between  Larrazabal,  junior,  and  the  plaintiff,  did  not  appear  at  the  trial, 
but  it  was  given  in  evidence,  that  the  former  had  met  the  plaintiff,  before 
the  plaintiff  saw  the  defendant  at  the  counting-house  of  Larrazabal  and 
Co.  Directions  were  given  by  the  defendant  how  the  goods  were  to  be 
packed ;  so  it  was  very  clear  from  all  these  transactions  that  these  goods 
were  intended  for  the  defendant,  not  individually  (although  he  was  a  part- 
ner in  the  adventure,)  but  for  the  use  of  this  company.  Moore,  the  cap- 
tain of  the  ship,  went  to  Lima  with  the  goods,  and  accounted  with  the 
defendant  for  the  proceeds  of  the  cargo,  but  not  till  after  he  had  written 
r-M-ifn  ^  Larrazabal  and  Co.,  and  *  received  orders  from  him  so  to  do. 
^  -1  The  orders  to  the  shipper,  to  the  packer,  and  broker,  were  read ; 
all  of  which  were  made  out  in  the  name  of  Larrazabal  and  Co.  A  wit- 
ness, Trotiaga,  from  Larrazabal's  house,  proved  that  he  bought  these  goods 
for  his  own  house,  exactly  as  he  would  buy  any  other  goods  ]  that  he  had 
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been  four  years  partner ;  he  was  in  the  house  of  the  plaintiff  when  an 
order  for  further  goods  was  proposed,  and  the  plaintiff  said  that  he  could 
not  give  Larrazabal  and  Co.  any  further  credit.  Larrazabal  and  Co.  gave 
credit  to  the  plaintiff  in  their  books  for  the  amount  of  these  goods,  and 
debited  the  defendant.  70,000^*  had  been  paid  as  a  deposit,  and  was  now 
in  the  Bank,  to  abide  the  event  of  this  cause,  which  I  did  not  understand. 
I  left  it  to  the  jury  to  say  whether  this  were  the  common  case  of  a  mer- 
chant  here  buying  /or  his  correspondent  abroad,  on  which  he  charged  a 
commission^  or  whether  it  was  the  case  of  a  /actor  buying  goods  /or  his 
principal;  and  they  found  for  the  defendant.  None  of  the  oases  that 
h^ve  been  cited  at  all  resemble  this  case ;  for  although  it  was  not  said 
expressly  that  the  plaintiff  did  not  look  to  the  defendant,  yet,  upon  all 
the  circumstances  of  the  transaction,  it  evidently  appears  that  he  did  not. 
And,  if  a  man  selling  to  another  for  the  use  of  a  third,  who  stands  by  and 
IB  known,  may  make  contract  with  the  buyer,  without  making  the  third 
person  responsible,  certainly  this  is  that  case.  The  cases  cited  of  Railton 
V.  Hodgson,  and  Peele  v.  Hodgson,  are  very  different  from  this :  the  partner 
in  the  house  of  Lindsay  and  Co.,  gave  an  account,  certainly,  of  a  very 
strange  manner  of  carrying  on  the  trade,  but  still  he  made  it  the  trade  of 
Hodgson :  and  there  could  be  no  doubt  in  those  cases  of  the  liability 
of  the  defendant  Now  in  this  case,  if  it  had  been  intended  that  the  sale 
should  be  to  the  defendant,  and  that  Larrazabal  and  Co.  were  to  be  only 
sureties,  the  plaintiff  would  certainly  have  debited  the  defendant,  and  taken 
a  guarantee  from  Larrazabal  and  Co.  And  only  see  what  a  state  the  de- 
fendant would  be  in,  buying,  as  he  does,  such  an  immense  amount  of 
goods  of  the  plaintiff  and  other  persons!  And  although  it  has  been 
objected  by  the  counsel  that  it  is  a  hard  case,  that  this  money,  getting 
into  the  hands  of  Larrazabal  and  Co.,  should  not  find  its  way  wholly  to 
the  plaintiff,  of  whom  the  goods  were  purchased,  yet  we  cannot  alter  the 
*law  of  the  case,  or  the  nature  of  the  contract,  on  account  of  any  r^oi  n 
subsequent  events.  The  insolvency  of  Larrazabal  and  Co.  may  ^  J 
make  an  unfortunate  difference  in  the  case,  as  to  the  consequences,  but  it 
will  not  alter  their  liability.  We,  who  are  called  on  to  set  aside  this  verdict, 
must,  in  order  thereto,  say  on  this  evidence,  that  Larrazabal  only  was  not 
to  be  the  debtor,  but  that  the  defendant  also,  was  to  buy  these  goods  for 
the  Philippine  Company,  was  to  be  liable ;  but  we  can  find  no  evidence 
to  warrant  us  in  the  conclusion :  the  rule  therefore  must  be 

Discharged. 
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[*212]    *THOMSON  V.  DAVENPORT. 


HILAKT,  9  &  10  G.  4,  IN  K.  B. 

[repoeted  9  b.*  c,  78.] 

At  the  time  of  making  a  contract  of  sale,  the  party  baying  the  goods  represented 
that  he  was  buying  them  on  account  of  persons  resident  in  Scotland,  but  did  not 
mention  their  names,  and  the  seller  did  not  inquire  who  they  were,  but  after- 
wards debited  the  party  who  purchased  the  goods :  ffeldj  that  the  seller  might 
afterwards  sue  the  principals  for  the  price. 

This  was  a  writ  of  error,  broaght  upon  a  judgment  obtained  in  the 
borough  court  of  Liverpool  against  the  plaintiff  in  error.  The  plaintifis 
below  declared  for  goods  sold  and  delivered.  Plea,  general  issue.  Upon 
the  trial  before  the  mayor  and  bailiffs,  assisted  by  the  recorder,  a  bill  of 
exceptions  was  tendered  to  the  directions  given  by  the  mayor,  bailiffs,  &o., 
by  the  said  recorder  to  the  jury.  The  bill  of  exceptions  stated,  that  one 
Thos.  M<Kune  was  produced  and  examined  upon  oath  as  a  witness  by  the 
counsel  for  the  plaintiffs,  to  maintain  the  issue  on  their  parts.  And 
M'Kune  stated  in  evidence,  that  he,  M<Kune,  was  established  in  Liver- 
pool as  a  general  Scotch  agent,  and,  amongst  others,  acted  as  agent  for 
the  defendant,  who  resided  in  Dumfries  ^  that  in  March,  1823,  he  received 
from  the  defendant  a  letter,  containing  an  order  to  purchase  various  goods, 
and;  amongst  others,  a  quantity  of  glass  and  earthenware ;  which  letter, 
with  the  order,  was  produced  by  the  plaintiffs*  attorney,  and  was  read  in 
evidence  as  follows : — <<  Dumfries,  29th  March,  1823.  Annexed  is  a  list 
of  goods  which  you  will  procure,  and  ship  per  Nancy.  Memorandum  of 
goods  to  be  shipped :  twelve  crates  of  Staffordshire  ware,  crown  window 
P^Q^q-i  glass,  ten  square  boxes,''  &c.  &c.  That  he  M<Kune,  provided 
I-  -I  himself  with  *the  goods  mentioned  in  this  letter,  and  that  he  got 
the  glass  and  earthenware  from  the  plaintiffs,  who  were  glass  and  earthen- 
ware dealers  in  Liverpool :  that  at  the  time  he  ordered  the  glass  and 
earthenware,  he  saw  the  plaintiff,  Mountford  Fynney,  himself,  and,  to  the 
best  of  his  recollection,  told  him  that  he,  M^Kune,  had  an  order  to  pur- 
chase some  goods,  and  that  they  were  for  the  same  house  for  whom  he 
had  purchased  goods  from  the  plaintiff  the  preceding  year;  and  he  also 
stated,  to  the  best  of  his  recollection,  that  «  as  he  was  a  stranger  to  the 
nature  of  the  goods,  he  hoped  that  the  plaintiffs  would  let  him  have  the 
same  as  before,  to  save  him  from  blame  by  bis  employer;  but  he,  M<Kune 
did  not  show  the  plaintiffs  the  letter  containing  the  order ^  nor  did  he  men- 
tion  the  name  of  any  principal;  that  he  then  either  gave  the  plaintiff, 
Mountford  Fynney,  a  copy  of  the  order,  or  produced  to  him  the  original 
order,  that  Fynney  might  himself  take  a  copy,  but  he  rather  thought  the 
former  was  the  fact,  and  that  the  plaintiff  Fynney  did  not  see  the  original, 
though  he  could  not  say  positively ;  that  the  plaintiff  accordingly  fur- 
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nished  tbe  glass  and  earthenware,  the  amount  of  which,  dedacting  the 
discount,  was  19SI,  Is.  Sd.y  but  adding  the  discount,  219/.  10^.,  and  render- 
ed invoices  thereof  to  M^Kune,  headed  thus :  «  Mr.  Thomas  M<Kune  bought 
of  John  and  James  Bayenport"  (which  was  the  plaintiffs'  firm);  that 
M<Kune  entered  the  net  amount  (193/.  Is.  Sd.)  to  the  credit  of  the  plain- 
tiffs in  an  account  with  them  in  his  books,  and  charged  the  same  sum,  with 
tbe  addition  of  two  per  cent,  for  the  commission,  to  the  debit  of  tbe  defen- 
dant in  an  account  with  him,  which  was  according  to  his  invariable  course 
of  dealing ;  and  that  he  sent  to  the  defendant  a  general  invoice  of  all  the 
goods  purchased,  comprising  the  glass  and  earthenware,  but  not  mention- 
ing the  plaintiffs'  names;  that  afterwards,  in  April,  1823^  and  before  the 
credit  for  the  goods  had  expired,  M'Kune  became  insolvent,  though  up  to 
the  day  of  his  stopping  payment  he  was  in  good  credit,  and  could  have 
bought  goods  on  trust  to  the  amount  of  20,000/.,  whereupon  the  said  Major 
and  bailiffs;  by  the  said  recorder,  after  stating  the  evidence,  told  the  jury 
that,  from  the  distance  of  time  since  the  sale  took  place,  there  was  some 
uncertainty  in  the  evidence  of  M<Kune  as  to  the  precise  words  used  by 
him  to  the  plaintiffs  at  the  time  he  gave  them  the  order  for  the  r^nij^-i 
goods :  but  it  appeared  to  them  (the  said  ^recorder)  upon  the  evi-  ^  -I 
dence,  that  the  name  of  the  defendant  as  principal  was  not  then  commu- 
nicated or  known  to  the  plaintiffs;  and  directed  the  jury,  that  if  they 
were  of  opinion  that  the  defendant's  name  as  principal  was  mentioned  by 
M'Kune  to  the  plaintiffs  at  the  time  the  order  was  given,  or  that  the  plain- 
tiffs then  knew  that  the  defendant  was  the  principal,  their  verdict  ought 
to  be  for  the  defendant :  but  if  they  were  of  opinion  that  the  defendant's 
name  as  the  principal  was  not  mentioned  by  M<Kune  to  tbe  plaintiff  at 
the  time  of  the  order  being  given,  and  that  the  plaintiffs  did  not  then  know 
that  the  defendant  was  the  principal,  and  they  did  not  think  upon  all  the 
said  facts  of  the  case  that  the  plaintiffs,  at  the  time  of  the  order  being 
given,  knew  who  the  principal  was,  so  that  they  then  had  a  power  of 
electing  whether  they  would  debit  the  defendant  or  M<Kune,  they  ought 
to  find  a  verdict  for  the  plaintiffs;  and  that,  although  the  plaintiffs  at  the 
time  of  the  sale  might  think  that  M<Kune  was  not  buying  the  goods  upon 
his  own  account,  yet  if  his  principal  was  not  communicated  or  made 
known  to  them,  that  circumstance  ought  to  make  no  difference  in  the  case. 
The  jury  after  finding  as  a  fact  that  the  letter  containing  the  order  was 
not  shown  and  made  known  to  the  plaintiffs,  gave  their  verdict  for  the 
plaintiffs  below  for  219/.  10«.  It  was  contended,  that  the  mayor  and 
bailiffs,  by  the  recorder,  ought  to  have  directed  the  jury  that  if  they  were 
satisfied  that  Davenport,  &c.,  at  the  time  of  the  order  being  given  knew 
that  M<Kune  was  buing  the  goods  as  an  agent,  even  though  his  principal 
was  not  communicated  or  made  known  to  them,  they,  by  afterwards  debit- 
ing M<Kune,  and  so  rendering  the  said  invoices,  had  elected  to  take  him 
for  their  debtor,  and  had  precluded  themselves  from  calling  on  Thompson. 
Joyj  for  the  plaintiff  in  error.  Davenport  and  Co.,  the  seller  of  these 
goods,  knowing  that  M<Kune  was  an  agent,  and  electing  to  take  him  as 
their  debtor,  cannot  now  resort  to  Thomson.  The  two  following  proposi- 
tions will  not  be  disputed.  Where  the  seller  of  goods,  knowing  that  the 
buyer,  though  dealing  in  his  own  name,  is,  in  truth,  the  agent  of  another, 
elects  to  give  the  credit  to  such  buyer,  he  cannot  afterwards  recover  their 
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▼alue  from  the  principal.     On  the  other  band,  if  the  seller  be  ignorant  at 

r*Q1  ^1  ^^^  ^™®  ^^  ^^^  ^^^^  ^^^^  ^^^  purchaser  is  buying  for  another  person, 
^  -J  that  person  may  be  sued,  unless  where  the  seller  may  have  *aban- 
doned  his  right  to  resort  to  him.  Of  these  two  propositions,  the  first  is 
absolute ;  the  second  conditional.  It  will  be  contended,  that  this  is  an 
intermediate  case,  and  altogether  new.  But  it  clearly  falls  within  the 
first  of  the  above  propositions ;  or,  if  it  can  be  said  to  range  between 
them  at  all,  it  is  not  equidistant,  but  approximates  to  the  first  more  nearly 
than  to  the  second.  Or,  thirdly,  if  it  were  practicable  to  force  it  nearer 
to  the  second,  this  case  would  clearly  fall  within  the  condition.  Here  the 
sellers  were  distinctly  informed,  that  the  buyer  was  in  truth  the  agent  of 
another,  and  yet  they  elected  to  give  credit  to  such  agent.  They  have, 
therefore,  thus  precluded  themselves  from  recovering  over  against  the 
pribcipal.  They  chose  to  treat  the  agent  as  their  debtor,  with  a  full 
knowledge  that  the  goods  were  for  another.  They  were  so  satisfied  to 
have  the  agent  for  their  debtor,  that  they  did  not  even  ask  the  name  of 
his  principal.  It  was  natural  they  should  prefer  him  to  a  house  at 
Dumfries,  the  members  of  which  resided  out  of  the  reach  of  the  laws  of 
England.  It  will  be  said,  that  they  could  not  elect  to  take  him  as  their 
debtor,  because  the  name  of  the  principal  was  not  mentioned.  But  that 
was  the  fault  of  the  sellers ;  they  did  not  ask  the  name.  They  were 
told  the  goods  were  for  a  house  at  Dumfries.  There  was  no  attempt  at 
concealment  on  the  part  of  the  buyer.  If  they  had  not  fully  decided, 
at  the  time  of  making  the  contract,  to  prefer  M<Kune  to  any  house  in 
Dumfries,  they  would  surely  have  inquired  for  what  house  he  was  acUng. 
This  omission  made  their  preference  of  him  manifest.  They  knew  not 
only  that  M'Kune  was  buying  for  another,  but  they  knew  also  the 
description  of  that  other,  viz.,  a  house  in  Dumfries.  Beyond  this,  what 
was  there  in  the  name  ?  Or,  if  anything  worth  their  knowing,  their 
ignorance  of  it  was  solely  imputable  to  their  own  lache».  Caveat  ven- 
ditor. If  they  wilfully  closed  their  eyes  against  further  light  ihen^  they 
cannot  now  complain  that  it  was  imperfect.  But  they  had  abundant 
information  whereon  to  exercise  an  election,  and  by  their  conduct  they 
have  shown  that  they  preferred  to  take  M<Kune  as  their  debtor.  The 
name  of  the  principal  is  wholly  immaterial,  if  the  sellers,  knowing  that 
there  is  a  principal,  elect  to  take  the  agent  as  their  debtor.  If  this  ciise, 
therefore,  come  nearer  to  the  second  proposition,  the  sellers  must  be  held 
to  have  abandoned  their  right  to  resort  to  the  principal.     This  doctrine 

[Mxeri  '^  ^ullj  established  *by  Paterson  v.  Gandasequi  ;(a)  and  Addison 
-I  V.  Gandasequi  ;(6)  and  partially  confirmed  by  Maanss  v.  Hender- 
son,(c)  where  it  was  held  to  .be  a  sufficient  intimation  of  the  agent's 
character,  that  he,  in  time  of  war,  described  a  ship  as  neutral.  It  ia  eon- 
sonant  to  the  general  principle  of  the  law  merchant,  as  evinced  bj  its 
admission  in  the  case  of  foreign  principals.  And  as,  in  respect  to  the 
difference  of  courts  and  the  difficulties  of  executing  process,  a  Scotchman 
domiciled  in  Dumfries  stands  much  in  the  same  position  as  a  foreigner, 
the  same  rule  should  hold  as  to  both.  In  point  of  law,  therefore,  this 
doctrine  is  consistent  with  the  decisions  in  analogous  cases ;  in  point  of 

(a)  15  East,  62,  ante,  198.  (5)  4  Taunt.  574,  ante,  205. 

(e)  1  East,  335. 


THOMSON  V.  DAVBNPORT.  3gl 

eommeroial  policy,  it  is  expedient ;  and  in  point  of  equity,  between  these 
parties,  it  is  just. 

Pattesofif  contra.  It  is  undoubtedly  established  by  the  authorities, 
that  if  the  seller  knows  that  there  is  a  principal,  and  also  who  that  prin- 
cipal is,  and  afterwards  ^ves  credit  to  the  agent,  he  thereby  makes  his 
election,  and  abandons  his  right  to  resort  to  the  principal.  But  in  this 
case,  the  seller  did  not,  either  at  the  time  of  the  sale  or  at  the  time  when 
he  gave  credit  to  the  agent,  know  the  name  of  the  principal ;  he  had  not, 
therefore,  the  power  of  making  any  election.  This  case,  therefore,  does 
not  fall  within  the  authorities  cited.  On  the  other  hand,  it  is  clearly 
established,  that  if  the  seller  does  not,  at  the  time  of  the  sale,  know  that 
the  buyer  is  an  agent,  he  may,  when  he  discovers  the  fact,  sue  the  prin- 
cipal, although  in  the  mean  time  he  has  given  credit  to  the  agent.  The 
present  is  an  intermediate  case,  for  here  the  seller  knew  at  the  time  of 
the  sale,  that  the  buyer  was  an  agent,  but  did  not  know  for  whom  he  was 
agent.  The  seller  was  not  bound  to  inquire  the  name  of  the  principal : 
and  therefore  this  case  belongs  to  the  latter,  rather  than  the  former  class. 
The  seller  cannot  make  his  election  between  the  agent  and  principal  until 
be  knows  who  the  principal  is  :  for  the  election  implies  a  comparison  of 
their  individual  credit.  The  right  to  resort  to  the  principal  could  be 
determined  only  by  reason  of  the  seller  having  exercised  an  election,  and 
that  right  was  not  put  an  end  to  in  this  case,  because  no  election  was  or 
could  be  exercised.  Neither  is  the  buyer  injured  by  the  seller  suing  the 
principal ;  the  credit  had  not  expired  when  the  action  had  commenced, 
nor  had  the  buyer  settled  an  account  with  his  principal.  The  r:|toi7i 
buyer,  therefore,  *is  not  in  a  worse  situation  than  he  was  before.  ^  J 
Wilson  V.  Haitf^cTj  and  Seymour  v.  Pychlau,(e^  show  that  the  rule,  as  to 
discharging  the  principal,  is  not  to  be  extenaed.  As  to  the  argument 
from  inconvenience,  if  an  unknown  principal  is  not  be  to  liable  when 
discovered,  great  inconvenience  will  follow.  The  majority  of  contracts 
are  made  by  agents  who  are  known  to  be  agents,  but  the  names  of  their 
principals  are  not  known.  In  Moore  v.  Clement8on(/)  it  was  held,  that 
although  a  factor  sells  goods  as  a  principal,  yet,  if,  beyond  they  are  all 
delivered,  and  before  any  part  of  them  is  paid  for,  the  purchaser  is 
informed  that  they  belong  to  a  third  person,  in  an  action  by  the  latter  for 
the  price  of  them,  the  purchaser  cannot  set  off  a  debt  due  to  him  from 
the  factor.  Lord  Ellenborough  there  says,  «  A  man  who  is  in  the  habit 
of  selling  the  goods  of  others,  may  likewise  sell  goods  of  his  own ;  and 
where  he  sells  goods  as  a  principal,  with  the  sanction  of  the  real  owner,  the 
purchaser,  who  is  thus  led  to  give  him  credit,  shall  on  no  account  after- 
wards be  deprived  of  his  set-off  by  the  intervention  of  a  third  person. 
But  here  there  was  express  notice  to  the  purchaser,  before  the  contract 
was  completed,  that  Oreen,  in  this  particular  transaction,  acted  only  as  a 
&ctor.''  In  Bailton  v.  Hodgson,(^)  the  sellers  gave  credit  to  Smith, 
Lindsay  and  Co. ;  but  it  was  held,  they  might  maintain  an  action  against 
the  defendant,  who  had  had  the  goods.  The  defendant  here  has  had  the 
goods,  and  in  justice  ought  to  pay  for  them,  unless  the  plaintiff  has  done 

(d)  1  Tannt.  296. 

(e)  1  B.  &  A.  14.  (/)  2  Oampb.  22. 
(g)  Cited  in  Paterson  v.  Gandasequi,  and  reported  ante,  207,  in  nota. 
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aDjihiDg  to  preclude  himself  from  saing,  or  aiiless  it  be  shown  that  by 
saing  the  defendaDts  he  is  altering  the  rights  of  other  parties,  and 
neither  of  those  things  can  be  shown. 

Lord  Tenterderij  C.  J.  I  am  of  opinion  that  the  direction  given  by  the 
learned  Eecorder  in  this  case  was  right,  and  that  the  verdict  was  also 
right.  I  take  it  to  be  a  general  rule,  that  if  a  person  sells  goods,  (sup- 
posing at  the  time  of  the  contract  he  is  dealing  with  a  principal),  but 
afterwards  discovers  that  the  person  with  whom  he  has  been  dealing  is  not 
the  principal  in  the  transaction,  but  agent  for  a  third  person,  though  he 
may  in  the  meantime  have  debited  the  agent  with  it,  he  may  afterwards 
recover  the  amount  from  the  real  principal;  subject,  however,  to  this 
qualification,  that  the  state  of  the  account  between  the  principal  and  the 
r*91ft1  ^EP^^  ^®  °^^  altered  to  the  prejudice  of  the  principal.  On  the 
^  J  other  hand,  if  at  the  time  of  the  sale  the  *seller  knows,  not  only 
that  the  person  who  is  nominally  dealing  with  him .  is  not  principal  but 
agent,  and  also  knows  who  the  principal  really  is,  and,  notwithstanding  all 
that  knowledge,  chooses  to  make  the  agent  his  debtor,  dealing  with  him 
and  him  alone,  then,  according  to  the  cases  of  Addison  v.  Gandasequi,(^} 
and  Paterson  v.  Gandasequi,(t)  the  seller  cannot  afterwards,  on  the  failure 
of  the  agent,  turn  round  and  charge  the  principal,  having  once  made  his 
election  at  the  time  when  he  had  the  power  of  choosing  between  the  one 
and  the  other.  The  present  is  a  middle  case.  At  the  time  of  the  dealing 
for  the  goods,  the  plaintiffs  were  informed  that  M<Kune,  who  came  to 
them  to  buy  the  goods,  was  dealing  for  another,  that  is,  that  he  was  an 
agent,  but  they  were  not  informed  who  the  principal  was.  They  had  not, 
therefore,  at  that  time  the  means  of  making  their  election.  It  is  true 
that  they  might,  perhaps,  have  obtained  those  means  if  they  had  made 
further  inquiry ;  but  they  made  no  further  inquiry.  Not  knowing  who 
the  principal  really  was,  they  had  not  the  power  at  that  instant  of  making 
their  election.  That  being  so,  it  seems  to  me  that  this  middle  case  falls 
in  substance  and  effect  within  the  first  proposition  which  I  have  mentioned, 
the  case  of  a  person  not  known  to  be  an  agent ;  and  not  within  the  second, 
where  the  buyer  is  not  merely  known  to  be  agent,  but  the  name  of  his 
principal  is  also  known.  There  may  be  another  case,  and  that  is  where  a 
British  merchant  is  buying  for  a  foreigner.  According  to  the  universal 
understanding  of  merchants,  and  of  all  persons  in  trade,  the  credit  is  then 
considered  to  be  given  to  the  British  buyer,  and  not  to  the  foreigner.  In 
this  case,  the  buyers  live  at  Dumfries ;  and  a  question  might  have  been 
raised  for  the  consideration  of  the  jury.  Whether,  in  consideration  of  their 
living  at  Dumfries,  it  may  not  have  been  understood  among  all  persons  at 
Liverpool,  where  there  are  great  dealings  with  Scotch  houses,  that  the 
plaintiffs  had  given  credit  to  M<Kune  only,  and  not  to  a  person  living, 
though  not  in  a  foreign  country,  yet,  in  that  part  of  the  king's  dominions 
which  rendered  him  not  amenable  to  any  process  of  our  courts  f  But 
instead  of  directing  the  attention  of  the  Recorder  to  any  matter  of  that 
nature,  the  point  insisted  upon  by  the  learned  counsel  at  the  trial  was, 
that  it  ought  to  have  been  part  of  the  direction  to  the  jury,  that  if  they 

(A)  4  Taunt.  674.  (t)  15  East,  62. 
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were  satisfied  the  plaiDtiffs,  at  *the  time  of  the  order  being  given,  r«QiQ-| 
knew  that  M'Kune  was  buying  goods  for  another,  even  though  his  ■-  -I 
principal  might  not  be  made  known  to  them,  they,  by  afterwards  debiting 
M<Kane,  had  elected  him  for  their  debtor.  The  point  made  by  the  de- 
fendant's counsel,  therefore,  was,  that  if  the  plaintiffs  knew  that  M<Kune 
was  dealing  with  them  as  agent,  though  they  did  not  know  the  name  of 
the  principal,  they  could  not  turn  round  on  him*  The  Recorder  thought 
otherwise:  he  thought  that  though  they  did  not  know  that  M<Kune  was 
buying  as  agent,  yet,  if  they  did  not  know  who  his  principal  really  was, 
80  as  to  be  able  to  write  him  down  as  their  debtor,  the  defendant  was 
liable,  and  so  he  left  the  question  to  the  jury,  and  I  think  he  did  right  in 
80  doing.  The  judgment  of  the  court  below  must  therefore  be  affirmed. 
Bayleyy  J.  There  may  be  a  course  of  trade  by  which  the  seller  will 
be  confined  to  the  agent  who  is  buying,  and  not  be  at  liberty  at  all  to  look 
to  the  principal.  Generally  speaking,  that  is  the  case  where  an  agent  here 
buys  for  a  house  abroad.  There  may  also  have  been  evidence  of  a  course 
of  trade,  applicable  to  an  agent  living  here  acting  for  a  firm  resident  in 
Scotland.  But  that  does  not  appear  to  have  been  made  a  point  in  this 
case,  and  it  is  not  included  in  the  objection  which  is  now  made  to  the 
charge  of  the  Recorder.  In  my  opinion,  the  direction  of  the  Recorder 
was  right ;  and  it  was,  with  the  limits  I  have  mentioned,  perfectly  con- 
sistent with  the  justice  of  the  case.  Where  a  purchase  is  made  by  an 
agent,  the  agent  does  not  of  necessity  so  contract  as  to  make  himself  per- 
sonally liable ;  but  he  may  do  so.  If  he  does  make  himself  personally 
liable,  it  does  not  follow  that  the  principal  may  not  be  liable  also,  subject 
to  this  qualification,  that  the  principal  shall  not  be  prejudiced  by  being 
made  personally  liable,  if  the  justice  of  the  case  is  that  he  should  not  be 
personally  liable.  If  the  principal  has  paid  the  agent,  or  if  the  state  of 
accounts  between  the  agent  here  and  the  principal  would  make  it  unjust 
that  the  seller  should  call  on  the  principal,  the  fact  of  payment,  or  such 
a  8tate  of  accounts,  would  be  an  answer  to  the  action  brought  by  the  seller 
where  he  had  looked  to  the  responsibility  of  the  agent.  But  the  seller, 
who  knows  who  the  principal  is,  and  instead  of  debiting  that  picoooi 
principal  debits  *the  agent,  is  considered,  according  to  the  L  -■ 
authorities  which  have  been  referred  to,  as  consenting  to  look  to  the  agent 
only,  and  is  thereby  precluded  from  looking  to  the  principal.  But  there 
are  cases  which  establish  this  position,  that  although  he  debits  the  agent 
who  has  contracted  in  such  a  way  as  to  make  himself  personally  liable^ 
yet,  unless  the  seller  does  something  to  ezonerato  the  principal,  and  to  say 
that  he  will  look  to  the  agent  only,  he  is  at  liberty  to  look  to  the  principal 
when  that  principal  is  discovered.  In  the  present  case  the  seller  knew 
that  there  was  a  principal ;  but  there  is  no  authority  to  show  that  mere 
knowledge  that  there  is  a  principal,  destroys  the  right  of  the  seller  to  look 
to  that  principal  as  soon  as  he  knows  who  that  principal  is,  provided  he 
did  not  know  who  he  was  at  the  time  when  the  purchase  was  originally 
made.  It  is  said,  that  the  seller  ought  to  have  asked  the  name  of  the 
principal,  and  charged  him  with  the  prioo  of  the  goods.  By  omitting  to 
do  so,  he  might  have  lost  his  right  to  claim  payment  from  the  principal^ 
had  the  latter  paid  the  agent,  or  had  the  state  of  the  accounts  between 
the  principal  and  agent  been  such  as  to  make  it  unjust  that  the  former 


^J 
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should  be  called  tipon  to  make  the  payment.  But  in  a  case  circumstanced 
as  this  case  is,  where  it  does  not  appear  but  that  the  man  who  has  had 
the  goods  has  not  paid  for  them,  what  is  the  justice  of  the  case  ?  That 
he  should  pay  for  them  to  the  seller,  or  to  the  insolvent  agent,  or  to  the 
estate  of  the  insolvent  agent,  who  has  made  no  payment  in  respect  of  these 
goods  ?  The  justice  of  the  case  is,  as  it  seems  to  me,  all  on  one  side, 
namely,  that  the  seller  shall  be  paid,  and  that  the  buyer,  (the  principal) 
shall  be  the  person  to  pay  him,  provided  he  has  not  paid  anybody  else. 
Now,  upon  the  evidence,  it  appears  that  the  defendant  had  the  goods,  and 
has  not  paid  for  them,  either  to  M<Kune  or  to  the  present  plaintiffs,  or 
to  any  body  else.  He  will  be  liable  either  to  pay  for  them  either  to  the 
plaintiffs  or  to  M<Kune's  estate.  The  justice  of  the  case,  as  it  seems  to 
me,  is,  that  he  should  pay  the  plaintiffs  who  were  the  sellers,  and  not  any 
other  persons.  I  am,  therefore,  of  opinion  that  the  -direction  of  the 
Recorder  was  right. 

LitUedale^  J.    The  general  principle  of  law  is,  that  the  seller  shall  hare 
his  remedy  against  the  principal,  rather  than  against  any  other  person. 
r*f2911  ^^^'^  goods  are  bought  *by  an  agent,  who  does  not  at  the  time 
I-        ^  disclose  that  he  is  acting  as  agent ;  the  vendor,  although  he  has 
debited  the  agent,  may,  upon  discovering  the  principal,  resort  to  him  for 
payment.     But  if  the  principal  be  known  to  the  seller  at  the  time  when 
he  makes  the  contract,  and  he,  with  a  full  knowledge  of  the  principal, 
chooses  to  debit  the  agent,  he  thereby  makes  his  election,  and  canuot  after- 
wards charge  the  principal.     Or  if  in  such  case  he  debits  the  principal, 
he  cannot  afterwards  charge  the  agent.    There  is  a  third  case.    The  seller 
may,  in  his  invoice  and  bill  of  parcels,  mention  both  principal  and  agent : 
he  may  debit  A.  as  a  purchaser  for  goods  bought  through  B.,  his  agent 
In  that  case,  he  thereby  makes  his  election  to  charge  the  principal,  and 
cannot  afterwards  resort  to  the  agent.     The  general  principle  is,  that  the 
seller  shall  have  his  remedy  against  the  principal,  although  he  may,  by 
electing  to  take  the  agent  as  his  debtor,  abandon  his  right  against  the 
principal.     The  present  case  differs  from  any  of  those  which  I  have  men- 
tioned.  Here  the  agent  purchased  the  goods  in  his  own  name.   The  name 
of  the  principal  was  not  then  known  to  the  seller,  but  it  afterwards  came 
to  his  knowledge.     It  seems  to  be  more  consistent  with  the  general  prin- 
ciple of  law,  that  the  seller  shall  have  his  remedy  against  the  principal, 
rather  than  against  any  other  person,  to  hold  in  this  case  that  the  seller, 
who  knew  that  there  was  a  principal,  but  did  not  know  who  that  principal 
was,  may  resort  to  him  as  soon  as  he  is  discovered.     Here  the  agent  did 
not  communicate  to  the  seller  sufficient  information  to  enable  him  to  debit 
any  other  individual.     The  seller  was  in  the  same  situation,  as  if  at  the 
time  of  the  contract  he  had  not  known  that  there  was  any  principal  besides 
the  person  with  whom  he  was  dealing,  and  had  afterwards  discovered  that 
the  goods  had  been  purchased  on  account  of  another;  and,  in  that  case,  it 
is  clear  that  he  might  have  charged  the  principal.   It  is  said,  that  he  ought 
to  have  ascertained,  by  inquiry  of  the  agent,  who  the  principal  was ;  but 
I  think  that  he  was  not  bound  to  make  such  inquiry,  and  that  by  debiting 
the  agent  with  the  price  of  the  goods,  he  has  not  precluded  himself  from 
resorting  to  the  principal,  whose  name  was  not  disclosed  to  him.     It  might 
have  been  made  a  question  whether  it  was  not  a  defence  to  this  action 
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that  the  prinoipal  resided  in  Scotland.  But  that  was  not  a  point  r^nq-} 
*made  at  the  trial,  nor  noticed  in  the  bill  of  exceptions ;  we  can-  ^  -■ 
not,  therefore,  take  it  into  our  consideration.  For  the  reasons  already 
given,  I  think\the  plaintiff  is  entitled  to  recover. 

Judgment  affirmed. 

Parke,  J.,  having  been  concerned  as  counsel  in  the  cause,  gave  no 
opinion. 


These  three  cases  are  printed  together  and  at  length,  since  they  are  almost 
always  cited  at  the  same  time,  and,  taken  together,  comprise  most  of  the  law  on 
the  point  to  which  thej  relate,  namely,  the  UabUUy  of  an  unnamed  principal 
when  discovered,  A  very  elaborate  judgment  upon  a  point  nearly  connected  with 
this  subject  was  deUvered  by  Baron  Parke,  in  Thomas  v.  Edwards,  2  Meeson  k 
Welsh.  216.  In  that  case,  a  person  named  Miller,  by  the  direction  of  an  election 
committee,  of  which  the  defendant  was  chairman,  opened  several  public-houses, 
inpluding  that  of  the  plaintiff*s  testatrix.  The  action  was  brought  against  the 
defendant  for  the  meat  and  drink  supplied.  On  a  motion  for  a  new  trial,  Parke 
B.,  stated  the  following  rules  for  the  guidance  of  the  sheriff,  by  whom  the  issue 
was  to  be  tried :  '*  The  plaintiff  must  prove  an  express  contract,  or  a  contract 
implied  between  the  defendant  and  his  testatrix,  to  pay  for  the  meat  and  drink 
supplied  by  her  to  the  voters.  The  burden  of  proof  is  on  the  plaintiff.  The  first 
question  will  be — whether  any  contract  at  aU  toaa  entered  into  with  the  pktintijff^s 
testatrix  t  If  she  supplied  the  meat  and  drink  to  the  voters,  on  a  mere  specula^ 
tion  that  the  candidate,  or  some  one  interested  in  the  election,  would,  as  a  matter 
of  honour,  pay  for  them,  no  contract  was  thereby  created  with  any  one.  But  if 
she  supplied  them  by  the  order  of  another,  looking  to  be  paid  as  a  matter  of  rights 
a  contract  would  be  implied.  On  the  supposition  that  a  contract  was  entered 
into,  the  next  question  is,  wi£h  whom  that  contract  was  madet  The  voters  were 
certainly  uot  contracting  parties.  Miller,  the  person  who  gave  the  order,  was 
prima  facie  the  contracting  party  with  the  plaintiff's  testatrix.  But  if  the  plain- 
tiff shows  that  Miller  was  acting  as  the  agent  of  another  in  giving  that  order,  the 
principal  is  the  person  ordering  in  point  of  law,  and  is,  therefore,  the  contracting 
party.  If,  then,  it  is  proved,  that  Miller  was  employed  by  the  defendant  alone,  or 
by  the  defendant  and  others,  to  give  the  order,  and  that  the  defendant  himself  was 
not  acting,  in  so  employing  Miller,  as  agent  for  any  one  else,  then  the  defendant 
is  the  principal,  and  is  liable,  whether  he  intendedf  or  not,  to  pledge  his  personal 
responsibility.  He  is  responsible  if  he  be  a  principal ;  and  he  is  so,  urdess  he  him. 
self  be  an  agent  for  another.  The  same  consequence  will  follow  if  Miller  was 
not  a  mere  agent,  but  acted  jointly  with  the  defendant,  or  with  the  defendant  and 
others,  in  giving  the  order.  If  it  should  appear,  that  the  testatrix  considered 
Miller  as  acting  on  behalf  of  the  candidate,  and  trusted  him,  by  supplying  goods 
to  the  voters,  on  the  supposition  that  he  was  authorised  to  contract  on  his  behalf, 
it  would  make  no  difference  though  the  contract  with  the  candidate  would  have 
been  illegal ;  for,  on  proof  by  the  plaintiff  that  Miller  was  not  so  authorised,  the 
plaintiff  would  establish  that  the  contract  was  Tiot  with  the  candidate,  though  the 
testatrix  supposed  it  to  be ;  and  there  would,  therefore,  be  no  illegality  in  the 
contract  actually  made,  and  no  policy  of  the  law  would  prevent  an  action  being 
brought  upon  it. ...  In  addition  to  the  cases  of  Peele  v.  Hodgson  and  Railton  v. 
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r*223l  ^^^^'^y  ^^^^  ^^  ^^®  argument  as  to  the  ^liability  of  one  who  vhu  the 
^  real  principal,  though  he  was  bdieved  to  be  an  agent  for  another,  I  may 

mention  the  dictum  of  Lord  Holt,  Holt,  309,  who  says, '  If  A.  employs  B.  to  work 
for  C.  without  warrant  from  C,  A.  is  liable  to  pay  for  it'"  From  this  case,  added 
to  those  in  the  text,  we  may  infer : — 

1.  That  where  A.  contracts  with  B.,  without  stating  himself  to  be  an  agent,  B. 
.may,  on  discovering  his  principal,  elect  between  them. 

2.  That  the  rule  is  the  same  where  he  states  himself  to  be  an  agent,  but  does 
not  name  his  principal. 

3.  That  if  he  states  himself  to  be  an  agent,  but  have  really  no  principal,  he  is, 
in  law,  himself  the  principal,  [unless  having  had  at  one  time  authority,  its  deter- 
mination was  not  and  could  not  be  known  to  him,  Smout  v.  Ilbery,  10  M  &  W.  1 
or  unless  his  want  of  authority  is  known  to  the  other  party.  See  the  judgment 
in  Jones  v.  Downman,  4  Q.  B.  239,  where  Story  on  Agency,  p.  227,  j  265,  ed. 
1JB39,  is  cited  with  approbation.] 

One  of  the  shapes  in  which  the  question  of  the  personal  liability  of  an  unau- 
thorised person  acting  as  agent  sometimes  presents  itself,  is  where  he  has,  with- 
out authority,  signed  a  third  person's  name  to  some  negotiable  instrament.  In 
Wilson  V.  Barthrop,  2  M.  &  W.  863,  a  clerk,  who  had  authority  to  sign  for  general 
purposes,  drew  a  bill  in  the  name  of  the  firm,  and  was  sued  personally  on  it  But 
the  case  went  off,  on  the  ground  that  it  did  not  clearly  appear,  that  he  had  acted 
without  authority.  In  Polhill  y.  Walker,  3  B.  &  Ad.  114,  the  question  was  inci- 
dentally discussed,  whether  a  man  accepting  a  bill  without  authority  would  be 
personally  liable.  The  court  said  no  person  could  be  liable,  cu  acceptor,  unless 
r*223al  ^^^  bonour,  except  ^the  drawee  of  the  bill.  [See  Davis  v.  Clarke,  6  Q. 
B.  16,  and  1  Car.  &  Kir.  177.]  In  the  course  of  the  argument,  p.  120, 
a  case  is  cited  by  Sir  J.  Scarlett,  where  the  American  courts  held,  that  a  man 
making  a  note  in  the  name  of  another,  without  authority,  is  liable  personally,  as 
maker.  [In  a  note  at  page  226  of  Mr.  Justice  Story's  "  Commentaries  on  the 
Law  of  Agency,"  ed.  1839,  the  learned  author  says,  "that  incases  where  a  person 
executes  an  instrament  in  the  name  of  another  without  authority,  the  decisions 
in  the  American  courts  conflict  as  to  the  form  of  action  in  which  the  agent  is  to 
be  made  liable,  the  courts  of  Massachusetts  and  Pennsylvania  holding  that  the 
suit  must  be  by  a  special  action  on  the  case,  whilst  in  New  York  it  has  been  held, 
that  an  action  may,  under  such  circumstances,  be  maintained  upon  the  t'yu^rw- 
fnent,  as  if  it  were  executed  by  the  agent  personally,  "  thus,  if  an  agent,  without 
authority,  should  sign  a  note  in  the  name  of  another,  that  he  may  be  sued  thereon 
as  if  it  were  his  own  note ;"  and  for  the  doctrine  in  each  state,  several  American 
authorities  are  referred  to,  whilst  the  law  in  England  is  stated  to  be  the  same  as 
in  Massachusetts  and  Pennsylvania,  upon  the  authority  of  Polhill  v.  Walter,  3  B. 
&  Ad.  114,  which  seems,  however,  scarcely  to  warrant  the  statement,  at  least  to 
the  full  extent  Indeed,  in  a  note  to  Thomas  v.  Hewes,  2  Cr.  &  Mee.  at  p.  530, (a) 
it  is  said  to  have  been  laid  down  by  Mr.  Baron  Bayley,  "  that  when  an  agent 
makes  a  contract  in  the  name  of  his  principal,  and  it  turns  out  that  the  principal 
is  not  liable  for  the  want  of  authority  in  the  agent  to  make  such  contract,  the 
agent  is  personally  liable  on  the  contract ;^^  and  Mr.  Baron  Parke  is  there  stated 
to  have  laid  down  the  same  doctrine  in  an  unreported  case,  T.  T.  1834.  It  is 
believed,  however,  that  there  is  no  reported  case  to  that  effect  In  Kennedy  t. 
Gouveia,  3  D.  &  R.  503,  referred  to  in  the  above  note  to  Thomas  v.  Hewes,  the 
decision  was  upon  the  facts  of  the  case,  that  the  defendant  had  contracted  as 
principal  -,  so  likewise  in  Harper  v.  Williams,  4  Q.  B.  219.  In  the  case  of  Jones 
y.  Downman,  4  Q.  B.  235,  (a)  also,  the  court  thought  that,  although  doubtful  upon 
the  facts  of  the  case,  whether  the  defendant  had  contracted  as  principal  or  agent ; 
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jet  as  it  appeared  he  had  no  authority  to  contract  in  the  latter^  he  must  be 
taken  to  have  done  so  in  the  former  capacity,  and  held  him,  therefore,  liable  on 
the  contract.  This  decision  was  reversed  in  the  Exchequer  Chamber,  Williams 
Y.  Downman,  7  Q.  B.  103 ;  but,  upon  the  ground  that  the  defendant  appeared  to 
have  contracted  as  agent^  and  that  his  want  of  authority  to  do  so  was  not  clearly 
shown  by  the  plaintiffs.  In  none  of  these  cases  was  it  necessary  to  de-  r«9 007.1 
cide,  nor  *was  it  decided,  that  an  agent^  executing  an  instrument  (u  ^ 

suchf  but  without  authority,  can  be  sued  upon  the  instrument  itself;  but  where 
want  of  authority  is  clearly  shown,  the  court  will  always  lean  to  that  construction 
of  the  contract  which  would  have  the  effect  of  making  it  that  of  a  principal. 
The  question  of  the  personal  liability  of  an  agent  contracting  without  authority, 
in  the  name  of  another,  was  much  considered  in  the  important  case  of  Smout  v, 
Dbery,  10  M.  &  W.  1,  above  referred  to :  That  was  an  action  for  necessaries  sup- 
plied to  the  defendant  between  the  time  of  her  husband's  death,  on  a  voyage  to 
China,  and  of  the  receipt  of  the  intelligence  in  England ;  it  was  held  she  was  not 
liable,  upon  the  ground  that  she  did  not,  and  could  7U>ty  know  of  the  determina- 
tion of  her  authority  to  contract.  In  the  luminous  judgment  delivered  upon  that 
occasion,  the  cases  where  agents  have  been  held  to  be  personally  responsible,  are 
divided  into  three  classes : — 

1.  Where  the  agent  makes  a  fraudulent  representation  of  his  authority  with 
intent  to  deceive. 

2.  Where  he  has  no  authority  and  knows  it,  but  nevertheless  makes  the  con* 
tract  as  having  such  authority. 

3.  Where  not  having  in  fact  authority  to  make  the  contract  as  agent,  he  yet 
does  so  under  the  bona  fide  belief  that  such  authority  is  vested  in  him,  as  in  the 
case  of  an  agent  acting  under  a  forged  power  of  attorney,  which  he  believes  to  be 
genuine,  and  the  like. 

Now,  according  to  this  classification,  it  may  be  observed,  with  reference  to  the 
subject  more  immediately  under  discussion,  that  unless  agents,  within  the  third 
class,  when  contracting  as  such,  can  be  made  liable  otherwise  than  in  an  action 
on  the  case,  it  would  seem  they  cannot  be  made  liable  at  all,  the  representation 
of  authority  being  bona  fide ;  see  the  notes  to  Pasley  v.  Freeman,  ante,  and  if 
that  be  so,  the  judgment  in  Smout  v.  Ilbery  appears  to  be  incidentally  an  autho- 
rity for  supposing  that  Mr.  Justice  Story  has  given  a  more  extensive  effect  to  the 
case  of  Polhill  v.  Walter,  than  was  intended  by  the  judgment  itself,  which  seems 
to  proceed  rather  upon  the  peculiar  situation  of  an  acceptor  of  a  bill  of  exchange, 
than  upon  any  rule  of  law,  that  an  agent  contracting  as  such  without  authority, 
can  only  be  made  liable  in  an  action  on  the  case.  In  many  cases,  however,  there 
is  certainly  a  difficulty  in  holding  a  party  contracting  without  authority  in  the 
name  of  another,  liable  upon  the  contract  itself,  which  perhaps  would  not  exist, 
were  the  liability  held  to  extend  merely  to  an  undertaking  thai  he  had  the  autho- 
rUy  he  professed  to  have.] 

Very  similar  to  the  last  of  the  three  rules  laid  down  at  page  222,  is  the  doc- 
trine in  those  cases  which  have  been  said  to  warrant  the  ^proposition,  r^onq  1 
that  where  one  man  by  fraud  induces  another  to  supply  goods  to  a 
person  with  whom  he  would  not  have  dealt  had  it  not  been  for  such  fraud,  that 
there  the  vendor,  on  discovery  of  the  fraud,  may  treat  him  as  a  principal,  and  sue 
him  in  indebitatus  assumpsit  for  goods  sold  and  delivered,  if  he  have  himself 
taken  possession  of  the  articles  supplied.  See  Biddle  v.  Levy,  1  Stark.  20  ;  Hill 
v.  Perrott,  3  Taunt  274 ;  Abbott  v.  Barry,  6  B.  M.  98,  2  B.  &  B.  369  ;  Lucas  v. 
Godwin,  3  Bingh.  N.  C.  741  j  and  Wilson  v.  Hart,  post;  vide  tatem  Selway  v. 
Fogg,  5  M.  &  W.  83.  It  may  be  a  question  of  some  curiosity,  how  &r  this  doc* 
trine,  if  pushed,  might  affect  the  operation  of  the  stat.  9  G.  4,  c.  14,  s.  6,  set  out 
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and  commented  upon  in  the  note  to  Chandelor  y.  Lopas,  yoL  i.  p.  19.  This  qnes- 
tton,  since  the  first  edition  of  this  note  was  printed,  has  in  some  degree  arisen. 
In  Haslock  y.  Ferguson,  7  A  &  £.  86,  the  plaintiff  sued  for  money  had  and  re- 
ceiyed.  His  case  was  that  one  Hobson  had  obtained  his  goods  by  means  of  the 
defendant's  false  representation,  and  had  afterwards  applied  part  of  their  produce 
to  the  liquidating  of  a  debt  due  to  the  defendant  himself.  The  false  representa- 
tion was  by  parol,  and  the  court  was  of  opinion,  that  it  could  not  be  giyen  in  eyi* 
deuce,  being  the  only  fact  on  which  the  plaintiff^s  case  rested.  This  case,  in 
principle,  resembles  Carrington  y.  Boot,  2  M.  &  W.  248,  decided  on  the  Statute  of 
Frauds. 

Although  the  person  who  has  dealt  with  an  agent,  belieying  him  to  be  a  prin- 
cipal,  may  elect  to  treat  the  after-discoyered  principal  as  haying  contracted 
with  him;  still,  if  the  principal,  foUowing  the  ordinary  course  of  businegs, 
haye,  after  his  liabilUy  to  the  contractor  is  complete^  altered  the  state  of  his  ac- 
counts with  the  agent,  this  right  of  the  contractor  exists,  subject  to  the  state  of 
those  accounts.  This  is  laid  down  in  the  text  of  Thompson  y.  DayenporL  In 
Kymer  y.  Suwercropp,  1  Gamph.  109,  on  the  10th,  17th,  and  24th  of  June, 
Kenyon  &  Co.,  as  brokers  for  the  defendant,  bought  coffee  from  the  plaintiff, 
who  did  not,  howeyer,  discoyer  the  agency  till  the  8th  of  July,  on  which  day 
Eenyon  and  Co.  became  insolyent;  part  of  the  coffee  the  defendant  had  receiyed, 
and  had  paid  Eenyon  and  Co.  for  it,  by  an  acceptance  at  one  month,  dated  15th 
of  June,  which  was  cashed  when  due.  At  the  expiration  of  one  month  from 
each  of  the  respectiye  days  of  sale,  which  were  respectiyely  the  days  of  prompt 
in  that  trade,  the  plaintiff  demanded  payment  frt)m  the  defendant.  Lord  Ellen- 
borough  held  the  defendant  liable  for  the  price.  ''  A  person,"  said  his  lordship, 
''  selling  goods  is  not  confined  to  the  credit  of  a  broker  who  buys  them,  but  may 
resort  to  the  principal  on  whose  account  they  are  bought.  •  ...  If  he  lets 
the  day  of  payment  go  by,  he  may  lead  the  principal  into  the  supposition,  that 
he  relies  solely  on  the  broker ;  and  if,  in  this  case,  the  price  of  the  goods  has 
been  paid  to  the  broker,  on  account  of  the  deception  the  principal  shall  be  dis* 
charged*  But  here  payment  was  demanded  from  the  defendant  on  the  seyeral 
days  when  it  became  due,  and  no  reason  was  giyen  him  to  belieye  that  his  broker 
alone  was  trusted."  In  the  aboye  sentences  his  lordship  laid  down  the  general 
r*2241  ^^y  ^^^  exception,  and  the  limitation  to  that  *exception;  the  general 
rule  being,  that  the  contractor  may  elect  between  the  agent  and  the 
unknown  principal,  upon  the  discoyery  of  the  latter ;  the  exception,  that,  if  the 
state  of  accounts  between  the  principal  and  agent  haye  been  altered,  he  elects, 
subject  to  the  state  of  those  accounts;  and  the  limitation  to  that  exception,  that 
the  alteration  in  the  state  of  the  accounts  must,  in  order  to  depriye  the  contractor 
of  his  election,  be  made  after  the  liability  of  the  principal  has  accrued,  that  is, 
after  the  right  of  acting  upon  the  election  has  once  yested. 

Some  difficulty  has  been  thought  to  surround  the  subject-matter  of  this  note 
(namely,  the  creditors  right  of  election),  arising  out  of  that  inflexible  rule  of  the 
law  of  eyidence,  commented  on  in  Wigglesworth  y.  Dallison,  ante,  yol  i.  yis.,  that 
the  terms  of  a  written  contract  cannot  be  qualified,  or  contradicted,  by  parol  tes^ 
timony.  It  has  been  said,  if  A.  contract  in  writing  without  naming  his  principal, 
so  that  he  appears  upon  the  writing  to  be  himself  the  principal,  does  not  a  cre- 
ditor who  seeks  to  show,  that  while  thus  professedly  contracting  for  himself,  he 
really  contracted  for  a  principal,  endeayour  to  infringe  this  rule  of  eyidence,  by 
adding  to  the  written  contract  a  new  term  at  yariance  with  the  written  terms  ? 
This  question,  it  is  howeyer  apprehended,  must  receiye  different  answers  upon 
different  occasions,  answers  yarying  according  to  the  object  with  which  it  is 
sought  to  introduce  the  parol  testimony,  which  it  is  submitted,  neyer  can  be  heard 
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for  the  purpose  of  discharging  the  agent,  bnt  may  always  be  so  for  that  of  charging 
the  principal. 

That  parol  evidence  can  never  be  admitted  for  the  purpose  of  exonerating  an 
agent  who  has  entered  into  a  written  contract  in  which  he  appears  as  principal, 
even  though  he  should  propose  to  show,  if  allowed,  that  he  mentioned  his  princi- 
pal at  the  time  of  entering  into  it,  seems  to  be  now  well  established.  The  cases 
of  Ledbitter  v.  Farrow,  6  M.  &  S.  345 ;  Lefevre  v.  Lloyd,  5  Tannt,  749;  Sowerby 
V.  Butcher,  1  G.  &  Mee.  371 ;  and  4  Tyrwh,  320,  show  that  an  agent,  drawing, 
accepting,  or  indorsing  negotiable  securities  in  his  own  name,  is  personally  liable 
upon,  them  to  the  holder.  In  Magee  v.  Atkinson,  2  Mee.  &  Welsh.  440,  on  the 
trial  of  an  action  of  assumpsit  fbr  the  non-delivery  of  railway  shares,  it  appeared 
that  the  defendant,  who  was  a  share-broker,  sold  the  shares  in  question,  on 
account  of  Mr.  Jacob,  to  Scholes  the  plaintiff's  agent ;  he  then  returned  home, 
and  informed  his  clerk  that  he  had  sold  the  shares  to  Scholes,  on  which  the  clerk 
entered  in  the  book  a  sale  from  the  defendant  to  Scholes,  and  a  contract  note  to 
the  same  effect  was  sent  to  Scholes.  The  defendant  shortly  afterwards  altered 
the  book  by  inserting  Jacob's  name  as  seller,  and  sent  another  note  to  Scholes,  in 
which  Jacob  appeared  as  seller.  On  these  facts  Patteson,  J.,  left  it  to  the  jury 
to  say  whether  the  second  note  was  a  correction  of  a  mistake  in  the  first ;  and  he 
told  them  ''that  if  the  defendant  entered  into  a  written  contract  in  his  own  name, 
he  could  not  afterwards  set  up  that  he  was  acting  as  a  broker  merely ;  and,  though 
known  to  be  an  agent,  if  the  defendant  signed  the  contract  in  his  own  name,  he 
was  liable."  Evidence  was  tendered  to  show  a  custom  to  send  in  broker's  notes 
without  disclosing  the  principal's  name,  but  this  evidence  was  rejected.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  Court  of  Exchequer  approved  of  the 
direction  of  the  learned  judge,  and  refused  a  rule  for  a  new  trial.  "  I  do  not  see," 
said  Parke,  B.,  "  any  de&ult  in  the  rejection  of  the  evidence,  because  the  evi- 
dence tendered  was  to  alter  the  written  contract."  "  The  custom  offered  to  be 
proved,"  said  Alderson,  B.,  "was  a  custom  to  violate  the  common  law  of  Eng- 
land."   See  Jones  v.  Littledale,  6  A.  &  E.  486. 

This  doctrine  has  been  lately  confirmed  and  established  in  the  case  of  Higgins 
V.  Senior,  8  M.  &  W.  834,  after  an  elaborate  argument,  in  which  all  the  cases 
were  brought  before  the  court  and  their  bearing  fully  discussed. 

In  the  above  cases,  Wilson  v.  Hart,  7  Taunt.  296,  was  cited  as  an  authority  in 
favour  of  the  admissibility  of  the  parol  evidence.  This  case  has  occasioned  some 
confusion,  arising  mainly  from  the  too  great  generality  of  the  marginal  note,  in 
which  it  is  broadly  stated,  that  "  the  Statute  of  Frauds  does  not  exclude  parol 
evidence  that  a  contract  for  the  sale  of  goods,  purporting  to  have  been  made 
between  A.,  the  seller,  and  B.,  the  buyer,  was,  on  B.'s  part,  made  by  him  only  as 
agent  for  G."  On  examination,  however,  it  will  be  found  to  be  no  direct  authority 
as  to  the  admissibility  of  *the  evidence  in  any  case;  and  so  far  as  it  is  of  r^ooRi 
weight  upon  this  subject,  it  will  be  found  only  to  support  the  second  of  ^ 

the  two  propositions  above  submitted,  namely,  that  the  parol  evidence  may  be 
admitted  to  charge  the  principal,  though  not  to  disch&Tge  the  agent.  In  Wilson  v. 
Hart,  a  person  of  the  name  of  Read,  being  indebted  to  Hart,  who  was  pressing 
him  for  payment,  said  he  thought  he  could  get  credit  for  wool,  which  Hart  wanted, 
and  accordingly  procured  a  broker  to  purchase  some  from  Glarke,  telling  the 
broker  that  he  was  commissioned  to  buy  it  by  HarU  The  broker  bought  it,  it 
having  been  previously  inspected  by  Hart,  and  the  bought  note  and  invoice  both 
named  Read  as  the  buyer.  In  an  action  brought  by  the  assignees  of  Glarke,  the 
seller  of  the  wool,  against  Hart,  for  the  price,  the  L.  G.  J.  Gibbs  told  the  jury, 
"  that  the  question  for  them  was,  whether  it  was  a  sale  to  the  defendant  or  to 
Read ;  if  they  thought  it  was  a  fraud  between  the  defendant  and  Read,  to  pay 
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the  defendant's  debt  with  Clarke's  wool,  thej  might  find  for  the  plaintiff.  The 
written  documents  fayonred  the  defendant's  case,  bnt  if  the  jury  thonght  that  the 
defendant  had  all  along  intermeddled  with  the  sale,  and  induced  the  plaintifl^  to 
think  he  was  going  to  paj  for  them,  notwithstanding  the  sale  was  in  form  to 
Head,  the  J  might  find  for  the  plaintifis."  The  jary  found  a  verdict  for  the  plain- 
tiffs, and  a  motion  was  made  for  a  new  trial  on  the  ground,  Ist,  That  tiiere  was 
no  contract  between  Clarke  and  the  defendant  within  the  17th  section  of  the 
Statute  of  Frauds ;  2dly,  That  parol  eyidence  ought  not  to  have  been  received 
for  the  purpose  of  altering  the  effect  of  the  written  contract.  The  court  refused 
the  rule. 

Now  it  is  plain  that,  in  deciding  the  above  case,  it  was  not  necessary  to  go 
further  than  to  saj  that  where  a  man  gets  goods  into  his  hands  bj  firaud,  he  may 
be  charged  with  tiieir  price  in  assumpsit  So  far  this  case  is  an  authority  in 
support  of  the  doctrine  deduced,  in  a  former  part  of  this  note,  from  Biddle  ▼. 
Levy,  Hill  v.  Perrott,  and  Lucas  v.  Godwin,  and  could  involve  no  question  con- 
cerning the  written  contract,  because  the  assumpsit  would  be  raised,  not  out  of 
that  or  by  its  aid,  but  from  the  acts  of  the  defendant,  in  possessing  himself  of  the 
goods  by  means  of  a  delusion  practised  upon  Clarke.  Such  was,  moreover,  the 
view  taken  by  the  court.  ^^  The  case  was  left  to  the  jury,"  says  Dallas,  J.,  *^ona 
question  of  fraud,  and  the  jury  have,  on  the  whole,  drawn  a  conclusion,  that  this 
was  a  contrivance  between  the  defendant  and  Read,  for  the  purpose  I  have  men- 
tioned, and  this  was  legitimately  a  question  for  the  jury."  It  is  true  that  Parke, 
J.,  says  in  his  judgment,  ^*  It  is  the  constant  course  to  show  by  parol  evidence 
whether  a  contracting  party  is  agent  or  principal.  The  evidence  is  properly 
admitted."  The  decision  of  the  case,  however,  turned,  as  has  been  shown,  alto- 
gether upon  the  fraud.  But,  even  had  it  turned  upon  the  admissibility  of  the 
evidence,  it  would  not  have  been  at  all  at  variance  with  Magee  v.  Atkinson,  since 
the  evidence  would  have  been  admitted  not  to  (2i9charge  Read,  but  to  charge 
Hart  This  explanation  of  Wilson  v.  Hart  has,  since  the  publication  of  the  first 
edition  of  this  note,  received  the  sanction  of  the  Court  of  Exchequer  in  ELiggins 
V.  Senior,  8  M.  &  W.  834.    See  1  American  Leading  Cases,  602,  3d  ed. 

The  next  proposition  above  submitted,  is,  that  parol  evidence  that  the  person 
who  has  signed  as  principal  was  in  reality  an  agent,  ought  not  to  be  excludedi 
when  the  purpose  for  which  it  is  offered  is  that  of  charging  the  principal  with  the 
contract.  The  principle  on  which  it  is  submitted  that  this  depends,  is  adverted 
to  in  the  text  of  Paterson  v.  Oandasequi,  which  states  that  ^  it  was  moved  to  set 
aside  the  nonsuit,  on  the  ground  of  assimilating  this  case  of  a  dormant  principal 
to  that  of  a  dormant  partner,  where,  though  the  person  furnishing  goods  to  the 
ostensible  partners  intended,  at  the  time,  to  give  credit  only  to  them,  yet  he  may 
afterwards  pursue  his  remedy  against  the  dormant  partner  when  <]Uscovered." 
And  this,  it  is  submitted,  is  the  true  principle.  A  dormant  partner  is  sued  on  the 
ground  of  agency )  he  is  liable  on  a  contract  relating  to  the  firm  made  in  the 
ostensible  partner's  name  alone,  because  he  is  taken  to  have  adopted  the  name 
of  the  ostensible  partner  as  his  own,  for  the  purpose  of  such  contracts.  So  that, 
when  the  ostensible  partner  signs  his  name  to  such  contracts,  he  signs  a  word, 
the  meaning,  of  which  comprehends  not  himself  alone,  but  his  partner  also.  It 
is,  in  fact,  a  question  of  signification.  A.  and  B.  trade  under  ^e  name  "A.;" 
r^226l  ^^^  ^^^^  '*  -^m"  therefore,  when  used  in  a  contract  relating  to  such  *trade, 
means  ^^  A.  &  B.;"  and  to  show  that  it  has  such  meaning,  parol  evidence 
is  admissible,  but  admissible  only  for  the  purpose  of  charging  B.,  for  De  Mautort 
V.  Sanders,  1  B.  &  Ad.  398,  decides,  that  it  cannot  be  admitted  to  dischtage  the 
ostensible  partner.  Now,  if  B.  may  contract  jointly  with  A.,  under  the  name  of 
A.,  and  employ  A.  to  sign  it,  there  Is  no  reason  why  he  should  not  contract  indi- 
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▼idnallj  in  the  same  waj,  and,  if  he  may  do  so,  then  parol  evidence  moat  be 
admiuible  to  show  that  A.,  being  his  agent,  so  contracted  for  him. 

This  view  will  be,  it  is  submitted,  borne  out  bj  an  examination  of  the  autho- 
rities. In  Paterson  v.  Gandaseqni,  the  order  for  the  goods  for  which  the  action 
was  brought  was  in  writing,  signed  onlj  by  Larrazabal  and  CSo. }  no  objection' 
was  made  to  the  admissibility  of  the  parol  evidence.  In  Thomson  v.  Davenport, 
Bailton  v.  Peele,  and  Bailton  v.  Hodson,  the  invoices,  which  appear  to  have  con- 
tained the  terms  of  the  contracts,  were  made  out  to  the  respective  agents.  [And 
in  Tmeman  v.  Loder,  11  A.  &  E.  695,  the  point  was  expressly  decided.  ''  Parol 
evidence,"  said  the  Lord  Chief  Justice,  in  that  case,  ^*  is  always  necessary  to  show 
that  the  party  sued  is  the  person  making  the  contract  and  bound  by  it ;  whether 
he  does  so  in  his  own  name,  or  in  that  of  another,  or  in  a  feigned  name,  and  who* 
ther  the  contract  be  signed  by  his  own  hand  or  that  of  an  agent,  are  inquires  not 
different  in  their  nature  from  the  question— who  is  the  person  who  has  just  ordered 
goods  in  a  shop  ?  If  he  is  sued  for  Ihe  price,  and  his  identity  made  out,  the  con- 
tract is  not  varied  by  appearing  to  have  been  made  by  him  in  a  name  not  his  own." 
And,  in  a  case  of  Lindus  v.  Bradwell,  G.  B.,  29th  January,  1848,  the  Court  of 
Common  Pleas  held  that  the  drawee  of  a  Bill  of  Exchange,  accepted  by  his  wife, 
in  her  own  name,  but  by  his  authority,  was  liable  upon  the  bill  as  acceptor.]  The 
case  of  Short  v.  Spackman,  2  B.  &  Adol.  962,  has  considerable  bearing  on  these 
points.  The  plaintiffs,  being  employed  by  Hudson  to  buy  oils,  employed  one 
BenUy  to  effect  a  purchase  for  them ;  Bentley  applied  to  the  defendants,  who  re* 
fused  to  sell  to  the  plaintiffs,  but  being  informed  they  had  a  principal  consented, 
and  made  out  the  bought  and  sold  notes  to  the  plaintifis,  as  principals.  Hudson 
refused  to  ratify  the  purchase,  on  which  the  plaintifis  took  it  for  their  own  bene- 
fit, demanded  the  oils,  and  brought  an  action  against  the  defendants  for  not 
delivering  them.  It  was  objected  that  the  defendants  had  expressly  refused  to 
deal  with  the  plaintiffs  as  principals ;  the  form  of  the  written  contract  (the  bought 
and  sold  notes)  in  which  they  appeared  as  principals,  was  however,  held  to  entitle 
them  to  sue ;  and  Parke,  J.,  in  his  judgment,  says,  **  It  is  found  that  the  plaintiffs 
were  authorised  by  Hudson  to  buy  oil  of  the  defendant,  and  the  conLradiDaa  hindr 
ing  both  on  thenif  and,  if  the  defendant  chose  to  enforce  it,  on  Hudson." 

It  is  for  the  above  dictum  of  Parke,  J.,  that  Short  v.  Spackman  is  cited:  the 
decision  of  the  case  turns,  as  will  be  perceived,  upon  the  right  of  the  agent  to  sue 
upon  the  contract  in  his  own  name.  That  an  agent  who  has  made  a  contract  in 
his  own  name  for  an  undisclosed  principal,  may  sue  on  it  in  his  own  name,  is- 
established  by  several  cases,  particularly  the  late  one  of  Sims  v.  Bond,  6  B.  &  Ad. 
393.  '^  It  is,"  said  the  Lord  Chief  Justice,  delivering  the  judgment  of  the  court 
in  that  case,  ai^r  a  cur.  adv.  vuU,  '*  a  well  established  rule  of  law,  that  where  • 
contract  not  under  seal  is  made  by  an  agent  in  his  own  name  for  an  undisclosed, 
principal,  eHker  ike  agent  or  (he  principal  may  sue  on  it;  the  defendant,  in  the 
latter  case,  being  entitled  to  be  placed  in  the  same  situation,  at  the  time  of  th»- 
disclosure  of  the  real  principal,  as  if  the  agent  had  been  the  contracting  party. 
This  rule  is  most  frequently  acted  on  in  sales  by  factors,  agents  or  partners,  in 
which  cases  either  the  nominal  or  real  contractor  may  sue.  But  it  may  be  equally, 
applied  to  other  cases."  See  also  Alexander  v.  Barker,  2  Tyrwh.  B.  146 ;  Sims 
V.  Brittain,  4  B.  &  Ad.  375 ;  Bastable  v.  Poole,  5  Tyrwh.  111.  Now,  as  far  as  the 
admissibility  of  the  parol  evidence  to  qualify  the  written  contract  is  concerned, 
there  is  as  much  objection  to  letting  it  in  for  the  purpose  of  enabling  the  princi- 
pal not  named  in  the  contract  itself  to  sue,  as  for  the  purpose  of  rendering  him 
liable  to  be  sued.  But  the  true  rule,  it  is  submitted,  is,  that  the  parol  evidence 
is  admissible  for  the  purpose  of  introducing  a  new  party,  but  never  for  that  of 
discharging  an  apparent  party  to  the  contract.    See  this  laid  down  in  Jones  v. 
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LitUedale,  6  A.  ft  E.  486,  aad  in  the  judgment  of  the  Coort  of  Exchequer  in 
Higgins  ▼.  Senior,  ubi  sap. ;  the  point  was  mooted  bat  not  decided  in  Graham  ▼. 
Mussen,  1  Bingh.  N.  G.  603,  where  the  coart  held  that  the  bujer  did  not  bj  re- 
questing the  seller's  agent  to  write  a  note  of  the  contract  in  his  (the  bajer's) 
book  constitnte  him  his  agent  for  the  purpose  of  signing  his  name  so  as  to  render 
the  entry  a  note  in  toriiing  within  the  Statute  of  Frauds.  [Of  coarse  the  same 
principles  are  applicable  to  the  case  of  partners  contracting  in  their  own  names, 
but  really  on  behalf  of  themselves  and  an  unnamed  partner.  For,  to  use  the 
words  of  Baron  Parke,  9  M.  ft  W.  98,  '^  all  questions  of  this  sort  between  partners 
are  mere  illustrations  of  the  same  questions  between  Principal  and  Agent ;"  and 
though  in  Beckham  v.  Knight,  4  Bingh.  N.  G.  243,  the  G.  P.  thought  that  a  written 
contract,  inUrparies  though  not  under  seal,  signed  by  some  partners,  could  not 
be  shown  to  have  been  intended  to  bind  others,  yet  that  motion  was  disapproved 
of  in  the  Exchequer  Ghamber,  and  the  contrary  has  since  been  decided  in  Beck- 
ham V.  Drake,  9  M.  ft  W.  79 ;  and  see  S.  G.  in  error,  11  M.  ft  W.  315.] 

But  it  is  not  merely  in  cases  where  the  agent  has  contracted  in  his  own  name 
for  an  unnamed  principal,  that  he  has  a  right  to  sue  at  law  npon  the  contract. 
When  he  has  made  a  contract,  in  the  subject-maater  of  which  he  has  a  special 
property,  he  may,  even  though  he  contracted  for  an  avowed  principal,  sue  in  his 
own  name.  Williams  v.  Millington,  1  BL  Bl.  81,  is  the  leading  case  on  this  sub- 
ject. There  the  plaintiff,  an  auctioneer,  was  employed  by  Grown  to  sell  his  goods. 
Tht  sale  was  at  Orown^s  house^  and  ike  goods  known  to  he  his  property.  The 
plaintiff  brought  an  action  against  the  defendant,  who  had  purchased  some  part 
of  the  goods,  for  goods  sold  and  delivered,  and  obtained  a  verdict,  which  the 
Gourt  refused  to  set  aside.  ^'  An  aactioneer,''  said  Lord  Loughborough,  ^  has  a 
T^nt)*r^  po^wsnon^  coupled  wOh  an  *iinterestj  in  goods  which  he  is  employed  to  sell, 
1-  -^  not  a  bare  custody,  like  a  servant  or  shqpman.  There  is  no  difference, 
whether  the  sale  be  on  the  premises  of  the  owner  or  at  a  public  auction-room ; 
for,  on  the  premises  of  the  owner,  an  actual  possession  is  given  to  the  auctioneer 
-^  1  ^^  ^  servants  by  the  owner,  not  ^merely  an  authority  to  selL  I  have 
^  -I   said  a  possession  coupled  with  an  interest ;  but  an  auctioneer  has  also 

a  special  property  in  him,  with  a  lien  for  the  charges  of  the  sale,  the  commission, 
and  the  auction  duty,  which  he  is  bound  to  pay.  .  .  •  •  It  is  not  a  true  posi- 
tion that  two  persons  cannot  bring  separate  actions  for  the  same  cause :  the 
carrier,  and  the  owner  of  goods,  may  each  bring  actions  on  a  tort  ^  the  &ctor  and 
owner  may  each  have  actions  on  a  contract-,  I  am,  therefore,  upon  the  whole, 
decidedly  of  opinion  that  this  action  may  well  be  maintained.''  {In  the  case  of 
Bayner  v.  Grote,  16  M.  ft  W.  359,  the  plaintiff  made  a  written  contract  for  the 
sale  of  goods,  in  which  he  described  himself  as  the  agent  of  A. ;  the  buyer  having 
accepted  a  portion  of  the  goods  after  notice  that  the  plaintiff  was  the  real  princi- 
pal, it  was  held  that  he  might  sue  in  his  own  name  for  the  non-acceptance  of  the 
residue.  Had  the  contract  been  altogether  executory,  and  one  in  which  the  skill 
or  solvency  of  the  principal  could  have  been  reasonably  considered  as  an  ingre- 
dient, or  perhaps  if  execotory  and  wholly  unperformed  without  such  qualification 
or  even  partly  performed,  without  the  knowledge  of  who  was  the  real  principal, 
the  Gourt  seem  to  have  thought  the  plaintiff  eould  not  have  sued  in  his  own 
name  ;  see  Bickerton  v.  Barrell,  6  M.  ft  S.  383.  Although  acceptance  of  part 
performance  of  such  a  contract  with  a  knowledge  of  the  real  principal  would 
enable  the  real  principal  though  described  in  the  contract  as  agent,  to  sue,  yet  it 
may  be  doubted  how  far  the  same  knowledge  at  the  time  of  making  the  contract 
would  have  the  same  effect,  the  contract  remaining  wholly  executory.] 

But  there  is  an  objection  of  a  peculiar  nature  to  suing  in  the  name  of  an  auc- 
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tioneer :  for  baLob  hj  ftuotion  are  within  the  17th  section  of  the  Statute  of  Frauds, 
so  that  the  contract  created  bj  such  sale  mast  be  evidenced  by  a  memorandum 
in  writing  signed  by  the  party  to  be  charged,  or  by  his  agent  NoW;  it  is  well 
known  that  the  auctioneer  is  on  these  occasions  the  agent  for  the  purchaser  to 
sign  the  contract,  as  well  as  of  the  seller  to  sell  the  goods ;  so  that  his  entry  in 
bis  book  binds  the  purchaser,  and  is  a  sufficient  memorandum  of  the  contract. 
But  it  has  been  held  that,  when  the  purchaser  is  sued  in  the  auctioneer's  name, 
this  memoiandum  is  insufficient:  for  the  auctioneer,  by  bringing  the  action, 
affirms  himself  to  be  the  vendor,  and  so  causes  the  case  to  fall  within  the  rule 
that  the  vendor  cannot  be  an  agent  for  the  purchaser  within  the  meaning  of  the 
statute ;  Farebother  v.  Simmons,  5  B.  &  A.  33.  This  decision  seems  to  have  been 
regretted,  and  it  is  otherwise  if  the  name  was  written  contemporaneously  with 
the  sale,  not  *by  the  auctioneer,  but  by  his  clerk ;  Bird  v.  Boulter,  4  B. 
&  Ad.  443.  I.*2276] 

In  every  case  in  which  the  agent  sues  in  his  own  name,  two  consequences,  it 
must  be  remembered,  follow.  1.  That  the  defendant  may  avail  himself  of  those 
defences  which  would  be  good  as  against  the  agent  who  is  the  plaintiff  on  the 
record ;  Qibson  v.  Winter,  6  B.  &  Ad.  96;  Wilkinson  v.  Lindo,  7  M.  &  W.  83,  and 
Bauerman  v.  Badenius,  post,  228.  2.  That  he  may  avail  himself  of  those  which 
would  be  good  as  against  the  principal  for  whose  use  the  action  is  brought.  See 
Welstead  v.  Levy,  1  M.  &  Rob.  138 ;  Megginson  v.  Harper,  4  Tyrwh.  94 ;  R.  v. 
Hardwicke,  11  East,  678;  Harrison  v.  Vallance,  1  Bing.  46;  Smith  y.  Lyon,  3 
Campb.  466. 

Where  the  agent  has  contracted  for  an  undisclosed  principal,  and  that  princi- 
pal thinks  proper  to  sue  on  the  contract  in  his  own  name,  he  does  so,  subject  to 
those  rights  which  the  defendant  might  have  exercised  against  the  agent  at  the 
time  of  the  disclosure,  had  that  agent  been  really  a  principal.  This  is  a  part  of 
the  rule  laid  down  by  the  court  in  Sims  v.  Bond,  and  above  quoted.  Thus,  if  a 
&ctor  sell  as  principal,  the  vendee,  on  the  true  principal  afterwards  discovering 
himself,  may  avail  himself  of  payment  to,  or  set  off  a  demand  upon,  the  factor ; 
Stracy  v.  Decy,  7  T.  R.  361 ;  George  v.  Claggett,  7  T.  R.  359,  ante,  p.  77,  et 
notas;  Goates  v.  Lewis,  1  Gamp.  444;  Blackburne  v.  Scholes,  2  Camp.  343;  Garr 
▼.  Hinchcliffe,  4  B.  &  G.  661 ;  Taylor  v.  Eymer,  3  B.  &  Ad.  334;  Bastable  y. 
Poole,  5  TjTwh,  111.  It  was  once  attempted  to  extend  this  doctrine  so  as  to 
allow  a  Bet-off  against  a  trustee  of  money  due  from  the  cestui  que  trust;  Bottom- 
ley  v.  Brook,  1  T.  R.  621 ;  Budge  v.  Birch,  ibid.  622.  But  these  cases  have  been 
diisapproved  of;  Tucker  y.  Tucker,  4  B.  &  Ad.  746 ;  and  see  Lord  Ellenborough's 
observations  in  Wake  v.  Tinkler,  16  East,  36. 


As  a  general  rale,  contracts  made  by  an  agent  as  such,  and  within  the 
scope  of  his  authority,  are  binding  on  the  principal,  and  not  on  the  agent; 
Conro  y.  The  Port  Henry  Iron  Co.,  12  Barbour,  27;  Meadows  y.  Smith, 
12  Iredell,  18 ;  Story  on  Agency,  220 ;  1  American  L.  C.  603,  8d  ed. 
This  results  from  the  natural  inference,  that  those  who  merely  stipulate  on 
behalf  of  others,  do  not  mean  to  make  themselves  personally  answerable^ 
and  that  the  burden  of  the  contract  ought  to  be  borne  by  him  who  is  to 
reap  the  benefit.  When,  however,  goods  are  bought,  or  stipulations  of  any 
sort  made,  by  an  agent  for  an  unknown  principal,  this  inference  is  repelled 
by  the  equally  natural  presumption,  that  the  other  party  to  the  transac- 
tion, relied  on  the  solvenoy  of  the  agent  whom  he  knew,  rather  than  on 
that  of  the  principal,  of  whose  character  and  condition  he  was  ignorant. 
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He  is  therefore  prima  faoie  entitled,  ander  these  oireamstaDoeB,  to  charge 
the  agent,  Baoon  y.  Sondlej,  3  Strobhart,  542 ;  but  will  still  retain  the 
right  to  pursne  the  principal,  should  that  course  appear  the  more  advisa- 
ble on  subsequent  examination.  This  right  is  generally  treated  as  a  mere 
right  of  choice  or  election,  which  will  be  forfeited  by  a  final  determina- 
tion to  proceed  against  either  with  full  knowledge  of  the  other ;  Smith  y. 
Plummer,  5  Wharton,  89 ;  Hickling  y.  Fitch,  1  Miles,  208 ;  Story  on 
Agency,  454 ;  although  there  would  seem  no  sufficient  reason,  why  a  right  of 
recourse  against  the  agent,  founded  on  the  circumstances  under  which  the 
contract  is  made,  should  be  inconsistent  with  a  concurrent  liability  on  the 
part  of  the  principal.  And  however  this  may  be,  it  is  certain,  that  as  a 
choice  cannot  be  made  between  the  principal  and  agent,  until  both  are 
known,  it  will  not  be  precluded  by  any  steps  which  are  taken  against  the 
agent,  before  the  principal  is  discovered. 

It  is  well  settled,  in  accordance  with  these  principles,  that  a  contact 
made  by  an  agent,  on  behalf  of  an  undiscovered  principal,  may  be  enforced 
against  the  latter  subsequently,  in  the  same  manner,  and  with  the  same 
force  and  effect,  as  if  he  had  been  named  as  a  party  to  the  contract  in  the 
first  instance;  Taintor  v.  Prendergrast,  3  Hill,  72;  Haley  v.  Merriam,  7 
Cushing,  243 ;  notwithstanding  what  would  otherwise  be  the  clearest  proof, 
that  the  credit  of  the  agent  was  the  sole  foundation  of  the  transaction. 
For  although  charging  goods  to  an  agent,  with  his  assent,  or  taking  his 
note  for  the  parchase-money,  may  be  strong  or  conclusive  evidence,  that 
the  sale  was  made  solely  on  his  credit,  yet  no  such  conclusion  can  be  drawn 
when  the  principal  is  unknown,  and  there  is  no  opportunity  of  electing 
between  him  and  the  agent;  Henderson  v.  May  hew,  2  Oill,  393;  Lapham 
V.  Green,  9  Vermont,  406;  Edwards  v.  Oolding,  20  id.  30.  Hence,  when 
an  agent  enters  into  a  contract  in  his  own  name,  on  behalf  of  an  undis- 
dosed  principal,  it  may  be  enforced  against  the  latter,  when  subsequently 
discovered;  The  Perth  Amboy  Man.  Co.  v.  Condit,  1  Zabriskie,  659; 
Upton  V.  Gray,  2  Greenleaf,  374;  Baymond  v.  The  Crown  and  Eagle 
Mills,  2  Metcalf,  319.  But  if  the  vendor  choose  to  give  credit  to  die 
agent,  with  full  knowledge  of  the  principal,  he  will  be  bound  by.  his  elec- 
tion, whether  made  at  the  time  of  the  sale,  or  subsequently ;  Page  v.  Stone, 
10  Metcalf,  160 ;  Bate  v.  Burr,  4  Harrington,  130 ;  Ahrens  v.  Cobb,  9 
Humphreys,  543.  Some  difficulty,  however,  exists  in  determining,  what 
is  sufficient  proof  of  an  intention  to  look  solely  to  the  agent,  and  what 
should  be  deemed  sufficient  knowledge  of  the  principal,  to  render  such  an 
election  binding.  Charging  the  goods  to  the  agent ;  Bate  v.  Burr;  accepting 
a  note  from  him  for  the  price;  French  v.  Price,  24  Pick.  13;  Page  v.  Stone; 
or  suing  him  as  the  purchaser;  Jones  v.  The  Alton  Ins.  Co.,  14  Conn.  301; 
is  prima  facie,  if  not  conclusive  evidence  of  an  intention  to  trust  him 
exclusively,  and  exonerate  the  principal.  But  it  was  held,  in  Cleland  v. 
Walker,  13  Alabama,  1058,  that  the  presumption  which  would  otherwise 
have  arisen,  from  the  institution  of  a  suit  against  the  agent,  might  be 
rebutted  by  showing,  that  the  suit  was  the  result  of  a  mistake  or  misap- 
prehension. It  would  seem,  from  the  case  of  Baymond  v.  The  Crown  and 
Eagle  Mills,  that  the  right  of  election  will  not  be  precluded,  by  suffering 
a  charge  against  the  agent  to  stand,  after  the  discovery  of  the  principal, 
by  joining  them  both  in  the  same  suit,  or  by  any  thing  short  of  positive 


THOMSON  V.  DAVENPORT.  375 

ael0|  or  deolarations,  showing  an  intention  to  look  solely  to  the  former^ 
after  fall  knowledge  has  been  obtained  of  the  latter.  It  may,  moreover, 
be  inferred^  from  the  language  held  in  this  case,  and  in  that  of  Upton  ▼• 
Oray,  that  to  render  an  election  between  principal  and  agent  binding,  the 
condition  and  oharacter  of  the  principal  mast  be  known  as  well  as  his 
name;  it  being  evidently  more  important,  in  a  qaestion  of  credit,  to  know 
who  and  what  the  party  is,  than  what  he  is  called. 

It  is  well  settled,  that  the  right  of  recourse  against  an  unknown  prin- 
cipal, is  dependent  on  the  state  of  accounts  between  him  and  the  agent, 
and  will  fail  when  the  relations  between  them  are  such,  that  it  cannot  be 
exercised  without  injustice  to  the  principal,  supra.  But  it  was  .  held  in 
the  recent  case  of  Smyth  v.  Anderson,  7  C.  B.  21,  that  this  exception 
does  not  depend  so  much  upon  the  period,  at  which  the  agent  is  supplied 
with  funds  to  meet  the  liability  which  he  has  incurred,  or  at  which  a 
settlement  takes  place  between  him  and  the  principal,  as  on  whether  the  pay- 
ments or  remittances  to  the  agent,  have  been  in  good  faith,  and  in  subser- 
vience to  the  exigencies  of  the  transaction  in  which  the  question  arises. 
And  it  was  consequently  decided,  that  even  if  the  principal  would  have 
been  justly  chargeable,  under  ordinary  circumstances,  under  the  authority  of 
Kymer  v.  Suweroropp,  1  Campbell,  109,  with  the  risk  of  a  remittance  made 
to  the  agent  before  the  debt  was  payable,  he  would  not  be  so  where  the  agent 
had  accepted  bills  for  the  purchase-money,  which  rendered  it  necessary  to 
remit  funds  to  meet  them  before  they  reached  maturity.  It  would  indeed 
seem  obvious,  that  a  vendor,  who  b  content  to  rely  in  the  first  instance,  pri- 
marily on  the  credit  of  the  agent,  by  selling  to  him  without  a  disclosure 
of  his  principal,  should  not  be  allowed  to  shift  the  responsibility  subse- 
quently and  throw  the  loss  arising  from  his  misconduct  or  insolvency,  on 
the  principal,  especially  when  he  has  made  the  agent  the  medium  of  pay- 
ment, by  taking  his  note  or  acceptance  for  the  purchase-money. 

The  presumption  that  the  contract  is  made  on  the  credit  of  the  agent, 
may  arise  not  only  when  the  principal  is  unknown,  but  when  he  resides 
in  a  foreign  country,  which  may  justify  the  inference,  that  the  responsibility 
must  have  been  intended  to  rest  on  the  person  against  whom  it  could  most 
easily  be  enforced.  And  it  would  seem  to  be  well  settled  under  the 
English  authorities,  that  when  this  presumption  is  not  rebutted,  by  the 
peculiar  circumstances  of  the  case  or  the  language  of  the  contract,  it  goes 
further  than  the  other,  and  not  only  binds  the  agent  but  exonerates  the 
principal.  <<  In  ordinary  cases"  said  Maule,  J.,  in  Smyth  v.  Anderson,  7  0. 
B.  21,  33 ;  <<  where  a  merchant  resident  abroad  buys  goods  here  through 
an  agent,  the  seller  contracts  with  the  agent,  and  there  is  no  contract  or 
INrivity  between  him  and  the  foreign  principal."  The  law  was  held  the 
same  way  in  Poirier  v.  Morris,  2  Ellis  &  Blackburn,  89,  102,  with 
regard  to  the  purchase  by  a  London  house,  of  bills  of  exchange  on  account 
of  their  principals  who  resided  in  America,  while  it  seems  to  have  been 
thought  in  Peterson  v.  Ayre,  13  C.  B.  353,  that  the  principle  is  the  same 
whether  the  contract  be  one  of  sale  or  purchase,  and  that  the  agent  will 
be  solely  answerable  in  the  one  case  for  the  non-delivery  of  the  goods,  as 
he  would  in  the  other  for  the  non-payment  of  the  purchase-money. 

But  while  such  is  the  established  rule  in  England,  the  law  is  far  from 
being  equally  well  settled  in  this  country.    It  was  indeed  held  in  McKensie 
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y.  Neyinsy  22  Maine,  138,  that  a  broker  who  had  effected  an  insurance  ib 
one  state,  at  the  request  of  an  agent  domiciled  there,  coald  not  maintain  an 
action  for  his  charges  and  commissions  against  the  principal  who  resided  in 
another,  and  that  his  only  remedy  lay  in  the  lien  on  the  policy,  or  an  action 
against  the  agent;  while  it  was  said  in  Merrick's  Esta^,  5  W.  &  S.  9,  that 
«a  foreign  factor  buying  or  selling  goods,  is   treated  as  between  him- 
self and  the  other  party,  as  the  sole  contracting  party,  and  the  absent  prin- 
cipal cannot  sue  or  be  sued  on  the  contract,"     But  in  Stowell  y.  Goodalcy 
6  Gushing,  452,  the  Court  declined  to  express  any  opinion,  as  to  how  the  law 
stood  on  this  point  in  Massachusetts,  and  decided  the  case  on  the  ground,  that 
the  contract  was  made  directly  between  the  plaintiff  and  the  defendant,  and 
not  through  the  alleged  agent ;  in  Kirkpatrick  y.  Stainer,  22  Wend,  244 ; 
the  Court  of  Errors  held,  in  affirmance  of  the  judgment  of  the  Court  below, 
but  in  opposition  to  the  opinion  of  the  chancellor  and  seyeral  of  the 
senators,  that  an  agent  who  had  induced  the  plaintiff  to  make  shipments 
to  a  foreign  principal,  for  sale  on  commission,  and   had  promised  that  they 
should  be  protected  during  the  transit  by  an  insurance,  was  not  personally 
liable  for  the  loss  occasioned  by  a  failure  to  insure,  in  compliance  with 
the  promise  thus  given ;  while  it  was  decided  in  Taintor  y.  Prendergrast, 
3  Hill,  72,  that  whatever  the  law  may  be  with  regard  to  contracts  made 
on  behalf  of  foreign  principals,  a  principal  residing  in  one  of  the  states 
of  this  country,  may  sue  or  be  sued  on  contracts  made  by  his  agent,  in 
another  state,  unless  precluded  from  doing  so  by  the  terms  of  the  con- 
tract or  by  some  established  custom  of  trade.     This  decision  is  sustained 
by  the  language  held  in  Roberts  y.  Austin,  5  Wharton,  313,  and  would 
seem  plain  on  principle,  without  the  aid  of  authority ;  for  a  presumption 
which  may  be  highly  reasonable  as  between  inhabitants  of  different  coun- 
tries, speaking  different  languages,  and  goyerned  by  different  laws  can 
hardly  apply  to  persons  living  in  the  same  union  and  under  the  same 
national  constitution. 

It  has  been  suggested  in  some  instances,  that  the  rule  which  casts  the 
burden  of  contracts,  made  on  behalf  of  foreign  principals,  on  the  agent, 
should  be  strictly  confined  to  the  purchase  of  goods,  but  this  is  contra- 
dicted by  M<Kenzie  y.  Nevins;  and  the  reason  of  the  thing  would  seem 
to  require,  that  the  agent  should  be  made  liable  for  the  performance  of 
everything,  which  the  provisions  of  the  contract  expressly,  or  impliedly, 
impose  upon  him,  whatever  the  law  may  be  with  regard  to  those  stipula- 
tions which  are  to  be  fulfilled  directly  by  the  foreign  principal ;  Wilson 
y.  Zulueta,  14  Q.  B.  405.  And,  on  the  other  hand,  it  would  seem  that 
no  action  can  be  brought  against  the  agent,  where  the  contract  is  in 
writing,  and  clearly  shows  the  intention  to  have  been,  that  it  should  be 
performed  directly  by  the  principal,  and  that  he  should  be  liable  in  case 
of  its  non  performance ;  Rogers  v.  March,  33  Maine,  106.  Thus  it  was 
held  in  Mahony  v.  Kekule,  14  C.  B.  390,  that  a  written  contract,  pur- 
porting to  be  made  between  Messrs.  Yacher  &  Tilly  of  Morlaix,  in  France, 
and  Matthew  Mahony  of  London,  by  which  Mahony  engaged  himself  to 
serve  Yacher  &  Tilly  as  a  workman,  at  Morlaix,  at  308.  sterling  per  week, 
(they  finding  the  requisite  tools,  and  reserving  to  themselves  the  right  to 
terminate  the  contract  and  discharge  him,  in  case  any  difficulty  arose  from 
his  improper  conduct,)  imposed  no  liability  on  the  defendant,  by  whom  ii 
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had  been  signed  at  London,  as  agent  for  Yacher  ft  Tilly,  because  the  words 
of  the  oontraot  threw  the  whole  burden  of  the  obligation  on  the  principals, 
and  impliedly  negatived  the  idea,  that  the  agent  meant  to  assume  any 
personal  responsibility.  It  may,  however,  be  doubted,  whether  the  writing 
in  evidence  in  this  case,  expressed  any  thing  that  would  have  been  implied 
if  the  oontraot  had  been  made  verbally,  to  wit,  that  as  the  defendant  was 
stipulating  as  an  agent,  and  on  behalf  of  others,  they,  and  not  he,  were 
to  be  answerable. 

The  exoneration  of  the  principal,  by  an  election  to  look  solely  to  the 
credit  of  the  agent,  is  not  necessarily  confined  to  those  cases  where  he  is 
unknown  at  the  time  of  entering  into  the  contract;  Brown  v.  Rundlett, 
15  New  Hampshire,  150;  Hovey  v,  Htcher,  13  Missouri,  191;  but  will 
follow  in  every  case,  where  there  is  an  express,  or  implied  agreement,  to 
look  solely  to  the  agent.  Thus,  where  the  vendor  takes  the  note  of  the 
agent  for  the  purchase  money,  at  the  time  of  the  sale,  the  implication  will 
be  strong,  if  not  irresistible,  that  the  goods  were  sold  exclusively  on  the 
credit  of  the  agent ;  Hyde  v.  Paige,  9  Barbour,  150.  Even  if  this  case 
goes  too  far  in  holding,  that  the  discharge  of  the  principal  follows  in 
such  cases  as  a  necessary  conclusion  of  law ;  it  is,  at  all  events,  much 
nearer  to  the  true  rule  than  that  of  Boberts  v.  Austin,  5  Wharton,  813, 
which  went  to  the  opposite  extreme,  by  deciding,  that  the  agent  may  pro* 
tect  himself  ftrom  liability  on  a  note  which  he  has  given  for  the  price  of 
goods,  by  proving  that  the  vendor  was  informed  of  the  agency,  and  of  the 
name  of  the  principal,  at  the  time  of  the  sale. 

When,  however,  the  sale  is  made  in  the  first  instance  on  the  credit  of  the 
principal,  the  subsequent  acceptance  of  the  note  of  the  agent,  will  fall  within 
the  general  rule,  that  securities  given  for  an  antecedent  debt,  will  not 
defeat  any  of  the  remedies  previously  held  by  the  creditor,  unless  he 
agrees  that  such  shall  be  their  effect ;  Schermerhom  v.  Loomis,  7  Johnson, 
811;  Muldon  v.  Whitlock,  1  Cowen,  290;  Johnson  v.  Clowes,  5  New 
Hampshire,  352 ;  supra,  vol.  1st,  450 ;  American  L.  C,  3d  ed,  180.  But 
the  principal  will,  notwithstanding,  uniformly  be  discharged,  by  any  con- 
duct on  the  part  of  the  vendor,  by  which  he  is  lead  to  believe  that  the 
debt  has  been  paid,  and  consequently  to  alter  the  state  of  accounts  between 
himself  and  the  agent  to  hb  own  disadvantage;  Cheever  v.  Smith,  15 
Johnson,  276. 

H. 
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[*228]    *BAUERMAN  v.  RADENIUS. 


TRINITY.— 88  GBO.  8,  IN  B.  R. 

[bsposted  1  T.  B.,  663.] 

Th9  defendant  may  give  in  evidence  the  declarations  or  admissions  of  the  plaintiff 
on  the  record  to  defeat  the  action,  although  such  plaintiff  appear  to  be  only  a 
tmstee  for  a  third  person,  (a) 

This  was  an  action  on  the  case,  wherein  the  declaration  stated,  that  in 
consideration  that  the  plaintiffs  had  shipped  on  board  a  certain  vessel  then 
lying  at  Embden,  and  whereof  the  defendant  was  master,  certain  goods  to 
be  carried  from  thence  to  London,  there  to  be  deliyered  in  good  condition 
and  dry  (except  in  cases  of  inevitable  damage  or  leakage)  to  Messrs.  Van 
Dyck  and  Co.  for  a  certain  reasonable  freight  to  be  paid  to  the  defendant, 
the  defendant  promised  to  carry  and  deliver  the  same  accordingly }  that 
the  ship  with  the  goods  arrived  safely  from  Embden  at  London  j  and 
although  Messrs.  Van  Dyck  and  Go.  paid  the  freight  for  the  same,  yet  the 
defendant  did  not  deliver  the  goods  in  good  condition  and  dry,  althongh 
not  prevented  from  so  doing  by  inevitable  damage  or  leakage,  but  on  the 
contrary  delivered  the  same  wet  and  ill-conditioned,  and  the  said  goods 
were  through  the  same  neglect  and  default  of  the  defendant  much  danoh 
aged  and  spoiled,  &c.     To  this  the  general  issue  was  pleaded. 

At  the  trial  before  Lord  Kenyon  at  G-uildhall,  much  evidence  was  at  first 
gone  into  in  order  to  show  thatthe  injury  arose  from  the  unskilful  stow- 
ing of  the  goods  on  board  the  vessel,  and  not  from  the  inevitable  danger 
of  the  sea,  as  the  defendant  endeavoured  to  establish.  But  the  principal 
question  arose  on  the  production  to  evidence  by  the  defendant  of  a  letter 
r*22d1  ^^^  ^^^  plaintiff's,  who  were  the  shippers  of  *the  goods  to  Van 
I-  -'  Dyck  and  Oo.,  entirely  exculpating  the  defendant  from  all  blame 
or  imputation  of  negligence  or  misconduct,  and  stating  that  he  acted  in 
every  respect  according  to  their  (the  plaintiff')  orders  by  stowing  the 
goods  under  their  direction.  But  it  also  appeared  in  the  same  letter  that 
Van  Dyck  and  Co.  were  the  persons  on  whose  risk  the  goods  were  shipped, 
that  they  were  the  persons  really  interested  in  the  suit,  and  had  indemni- 
fied the  plaintiffs,  their  agents,  in  whose  name  they  had  brought  this  action. 
Whereupon  it  was  contended  at  the  trial,  in  support  of  the  action,  that  as 
it  was  disclosed  that  Van  Dyck  and  Co.  were  the  real  plaintiffs,  and  the 
nominal  plaintiffs  only  their  agents,  the  former  ought  not  to  be  concluded 
by  the  admissions  of  their  agents,  proved  too  by  letter  without  the  sanc- 
tion of  an  oath,  and  that  therefore  this  evidence  ought  to  be  rejected:  bat 
Lord  Kenyon  being  of  a  different  opinion,  the  plaintiff  was  nonsuited. 


(a)  Whether  the  declaration  of  a  cestny  qne  trust  can  be  given  in  evidence, 
mooted  in  Doe  v.  Wainwright,  8  Ad.  k  £1. 691 ;  and  Elverd  v.  Foster,  B.  B.  Easter, 
1841. 
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and  Park  moyed  josterdaj  to  set  aside  the  nonsuit.  The  prin- 
eiple  has  been  established  in  several  oaaes^  that  it  is  oompetent  to  a  ooort 
of  law  to  recognise  the  real  parties  to  a  snit,  though  thej  are  not  the  nom- 
inal parties  on  the  record ;  and  when  it  is  shown  who  the  real  parties  axe 
the  cause  onght  to  be  tried  in  the  same  manner  as  if  thej  were  broagnt 
formally  before  the  court.  In  Winch  v.  Keely(6)  the  principal  case  deter- 
mined was,  that  the  assignor  of  a  chose  in  action  who  had  become  a  bank- 
rupt, might  notwithstanding  maintain  an  action  in  his  own  name  against 
the  debtor  for  the  benefit  of  the  assignee.  That,  indeed,  proceeded  on  the 
groand  that  a  mere  tmst  did  not  pass  by  an  assignment  under  the  bank- 
rapt  laws :  bnt  a  case  was  there  cited  and  recognised  by  the  court,  which 
established  the  position,  that  a  court  of  law  might  take  notice  of  a  trust, 
and  consider  who  the  real  parties  were.  That  was  a  case  of  Bottomley  ▼• 
Brook,  M.  22  G.  3,  C.  B.,  where  to  debt  on  bond  the  defendant  pleaded 
that  Uie  bond  was  given  for  securing  100^.  lent  by  the  defendant  to  one 
B.  Chancellor,  and  given  by  her  direction  to  the  plaintiff  in  trust  for  her; 
and  that  E.  C,  before  the  action  brought,  was  indebted  to  the  defendant 
in  more  money  than  the  amount  of  the  bond.  The  plaintiff  having  demur- 
red, afterwards  withdrew  his  demurrer  by  advice  of  the  court..  The 
same  case  was  also  recognised  by  this  court  in  another  of  Budge  v.  Birch, 
*M.  25  G.  8,  where  to  debt  on  bond  the  defendant  pleaded  that  r*ooA-i 
the  bond  was  given  to  the  plaintiff  in  trust  for  A.,  and  that  A.,  **  J 
at  the  time  of  exhibiting  the  plaintiff's  bill,  was  indebted  to  the  defendant 
in  more  money ;  and  this  was  holden  good  on  demurrer.  If  these  cases 
be  law,  they  govern  the  present :  for  if  the  court  will  recognise  the  real 
litigant  parties,  and  if  the  declarations  of  the  agents  of  Van  Dyck  and 
Co.  would  not  have  been  evidence  against  them  if  they  had  been  plaintiffii 
on  the  record,  which  they  certainly  would  not,  notwithstanding  what  was 
nid  in  Biggs  v.  Lawrence  ;(c)  so  neither  can  they  be  received  in  evidence, 
as  it  was  proved  that  the  nominal  plaintiffs  were  mere  trustees,  and  not 
the  parties  really  interested  in  the  suit  That  part  of  the  case  of  Biggs 
T.  Lawrence  passed  without  much  observation,  and  was  not  the  principal 
point ;  and  Lord  Eenyon  has  frequently  ruled  the  contrary,  at  the  sittings 
unce  that  time,  without  its  having  ever  been  questioned.  The  answer 
given  in  snch  cases  has  always  been,  that  the  agent  himself  might  have 
been  sabpoenaed  as  a  witness,  and  therefore  what  he  has  been  heard  to  say 
oaanot  be  evidence,  as  not  being  the  best.  There  must  be  reciprocity  in 
the  mle.  If  a  defendant  may  show  who  the  real  plaintiff  is,  though  not 
the  plaintiff  on  the  record,  for  the  purpose  of  setting  off  a  debt  due  from 
the  real  party,  or  of  giving  in  evidence  declarations  of  that  party,  so  the 
real  party  ought  to  have  the  privilege  of  disclosing  himself,  so  as  not  to 
be  bound  by  the  declarations  of  the  nominal  plaintiff  which,  if  he  had  not 
been  soch,  could  not  have  been  given  in  evidence  as  the  declarations 
of  a  mere  agent.  If  it  be  objected,  that  by  these  means  the  defend- 
ant is  precluded  from  calling  the  agent  in  whose  name  the  action  is 
broaght  as  a  witness,  the  answer  is,  that  the  same  effect  would  be  pro- 
dnoed  in  the  cases  of  set-off  where  the  objection  was  not  admitted  to  pre* 
TaiL  In  a  case  of  Dyke  v.  Aldbridge,  before  Lord  Mansfield,  where  one 
of  the  parties  was  a  sheriff  who  was  indemnified  by  a  third  person,  Lord 

(i)  1  T.  R.  619.  (e)  3  T.  B.  464. 
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Mansfield  permitted  the  deolarations  of  that  third  person  to  be  given  in 
eyidence  against  the  sheriff. 

JErskiney  GarroWf  &nd  W.  TFa2^  now  showed  canse.  The  cases  cited 
of  Bottomley  y.  Brook,  and  Budge  v.  Birch,  supposing  them  to  be  good 
law,  do  not  come  up  to  the  point  in  dispute :  thej  were  a  construction 
pyooi-i  ^pon  the  Statute  *of  Set-off,  which  has  always  been  liberally 
^  ^  expounded  to  advance  the  remedy  and  repress  circuity  of  actions. 
But  it  does  not  follow  that,  because  a  debt  against  the  real  party  to  the 
action  may  be  set  off,  therefore  the  declarations  of  the  plaintiff  on  record 
shall  not  be  received  in  evidence.  In  those  oases  also  the  trust  appeared 
on  the  face  of  the  record,  so  that  there  could  be  no  surprise  on  the  defen- 
dant ;  but  here  the  defendant  has  no  notice  but  that  he  is  sued  by  the 
real  party,  and  consequently  prepares  his  defence  accordingly.  If  this 
evidence  were  not  admitted,  the  principal  might  always  obtain  an  advan- 
tage over  a  defendant  who  dealt  with  his  agent,  by  bringing  his  action  in 
the  name  of  the  latter  to  prevent  his  being  a  witness  for  the  defendant| 
while  the  defendant  would  be  precluded  from  giving  the  declarations  of  the 
agent  in  evidence  against  the  principal.  The  agent  then  would  be  pliun- 
tiff,  so  far  as  operated  to  the  disadvantage  of  the  defendant,  and  a  stranger 
to  the  suit  where  it  would  operate  to  the  defendant's  advantage  that  he 
should  be  plaintiff.  In  a  case  before  Lord  Mansfield,((^)  an  action  was 
brought  in  the  name  of  a  nominal  plaintiff  by  persons  beneficially 
interested  for  whom  he  was  a  trustee.  At  the  trial  the  defendant  pro- 
duced a  release  from  the  plaintiff,  which  Lord  Mansfield  held  conclusive ; 
but  sud  that  the  Court  of  Chancery,  upon  application,  would  make  the 
trustee  pay  the  principal  debt,  if  well  founded,  and  the  costs  of  the  suit. 
Besides,  this  was  evidence  on  another  ground ;  for  the  plaintiffis  as  agents 
were  entrusted  with  the  ordering  and  conduct  of  these  goods  as  to  the 
manner  of  their  being  shipped;  and  if  the  defendant  followed  their 
directions,  the  principal  must  be  bound  by  their  acts :  and  what  can  be 
stronger  evidence  that  the  orders  which  they  gave  were  implicity  complied 
with,  than  their  own  acknowledgment  in  writing  to  that  effect  ?  It  is  not 
pretended  that  the  letter  is  not  evidence  to  some  purpose,  and  if  admitted 
in  evidence  at  all,  its  whole  contents  must  be  received. 

Lord  Kenyany  C.  J.  This  was  an  action  brought  by  Bauerman  and  Oo«, 
against  the  defendant  Badenius ;  and,  in  the  course  of  the  trial,  an  admis- 
sion by  the  plaintiffs  themselves  was  proved,  that  there  was  no  colour  for 
the  action,  which  admission  was  not  fraudulently  obtained  from  them,  but 
pieQQo-i  ^^  ^®  opinion  that  the  plaintiffs  really  entertained  on  ''^the  merits 
■-  J  of  the  case.  And  the  only  question  now  is,  whether  or  not  that 
ought  to  conclude  the  case  against  the  plainti&  who  made  the  admission. 
It  was  said  by  a  very  learned  Judge,  Lord  Macclesfield,  towards  the 
beginning  of  this  century,  that  the  most  effectual  way  of  removing  land- 
marks would  be  by  innovating  on  the  rules  of  evidence;  and  so  I  say. 
I  have  been  in  this  profession  more  than  forty  years,  and  have  practised 
both  in  courts  of  law  and  equity ;  and,  if  it  had  fallen  to  my  lot  to  form 
a  system  of  jurisprudence,  whether  or  not  I  should  have  thought  it 
advisable  to  establish  two  different  courts  with  different  jurisdiction,  and 

{d)  This  was  cited  by  Mr*  Erskine  from  his  recollection  of  the  case. 
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governed  by  different  xnles,  it  is  not  neoeasarj  to  say.  But,  inflaenced 
88  I  am  by  certain  prejudices  that  have  become  inveterate  with  those  who 
oomply  with  the  systems  they  found  established,  I  find  that  in  these 
eoarts  proceeding  by  different  rules,  a  certain  combined  system  of  juris- 
prodence  has  been  framed  most  beneficial  to  the  people  of  this  country, 
and  which,  I  hope  I  may  be  indulged  in  supposing,  has  never  yet  been 
equalled  in  any  other  country  on  earth.  Our  courts  of  law  only  consider 
le^  rights ;  our  courts  of  equity  have  other  rules,  by  which  they  some- 
times supersede  those  legal  rules,  and  in  so  doing  they  act  most  benefi- 
oially  for  the  subject.  We  all  know  that,  if  the  courts  of  law  were  to 
take  into  their  consideration  all  the  jurisdiction  belonging  to  courts  of 
equity,  many  bad  consequences  would  ensue.  To  mention  only  the  single 
instance  of  legacies  being  left  to  woman  who  may  have  married  inadver- 
tently :  if  a  court  of  law  could  entertain  an  action  for  a  legacy,  the 
husband  would  recover  it,  and  the  wife  might  be  leffe  destitute  ;  but  if  it 
be  necessary  in  such  a  case  to  go  into  equity,  that  court  will  not  suffer 
the  husband  alone  to  reap  the  fruits  of  the  legacy  given  to  the  wife ;  for 
one  of  its  rules  is  that  he  who  asks  equity  must  do  equity,  and  in  such 
a  case  they  will  compel  the  husband  to  make  a  provision  for  the  wife, 
before  they  will  suffer  him  to  get  the  money.  I  exemplify  the  propriety 
of  keeping  the  jurisdictions  and  rules  of  the  different  courts  distinct,  by 
one  out  of  a  multitude  of  cases  that  might  be  adduced.  If  the  parties 
in  this  case  had  gone  into  equity,  and  that  court  had  directed  an  issue  to 
be  tried,  they  might  have  modified  it  in  any  way  they  thought  proper. 
One  of  the  rules  of  a  court  of  equity  is,  that  Uiey  cannot  decree  against 
*the  oath  of  the  party  himself  on  the  evidence  of  one  witness  r^^oooi 
alone  without  other  circumstances :  but  when  the  point  is  doubt-  L  J 
fnl,  they  send  it  to  be  tried  at  law,  directing  that  the  answer  of  the  party 
shall  be  read  on  the  trial;  so  they  may  order  that  a  party  shall  not  set 
up  a  legal  term  on  the  trial,  or  that  the  plaintiff  himself  shall  be 
examined :  and  when  the  issue  comes  from  a  court  of  equity  with  any  of 
these  directions,  the  courts  of  law  comply  with  the  terms  on  which  it  is 
80  directed  to  be  tried.  By  these  means  the  ends  of  justice  are  attained, 
without,  making  any  of  the  stubborn  rules  of  law  stoop  to  what  is  sup- 
posed to  be  the  substantial  justice  of  each  particular  case;  and  it  is 
wiser  so  to  act  than  to  leave  it  to  the  judges  of  the  law  to  relax  from 
those  certain  and  established  rules  by  which  they  are  sworn  to  decide. 
If  the  question  that  has  been  made  in  this  case  had  arisen  before  Sir  M. 
Hale,  or  Lords  Holt  or  Hardwicke,  I  believe  it  never  would  have  occurred 
to  them,  sitting  in  a  court  of  law,  that  they  could  have  gone  out  of  the 
leoord,  and  considered  third  persons  as  parties  in  the  cause.  Here  it  has 
been  contended  that  Bauerman  and  Co.  are  to  be  laid  out  of  the  case 
entirely,  and  we  are  desired  to  substitute  Van  Dyok  and  Go.  as  plaintiffs 
in  their  room :  but  if  they  may  be  taken  to  be  off  the  record,  then  they 
may  be  witnesses,  and  yet  it  is  not  pretended  that  they  could  have  been 
examined ;  the  argument,  therefore,  that  asserts  that  they  may  be  taken 
off  the  receord,  not  holding  good  to  all  purposes,  fails  entirely.  I  cannot 
conceive  on  what  ground  it  can  be  said  that  Bauerman  and  Oo.  may  be 
considered  not  as  the  parties  in  the  cause,  for  the  purpose  of  rejecting 
their  admissions,  and  yet  as  the  parties  in  the  cause  for  the  purpose  of 
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preveDtiDg  their  being  examined  as  witnesaeB.  I  take  it  to  be  an  incon- 
trovertible mle,  that  the  admission  made  by  the  plaintiff  on  the  record, 
is  admissible  eyidenoe ;  and  on  the  trial  of  this  canse  there  was  proof  of 
an  admission  by  the  plaintiffis  that  they  had  no  ground  apon  which  to 
support  the  action.  With  regard  to  the  case  of  Biggs  ▼.  Lawrencci 
which  was  cited  to  show  that  an  acknowledgment  made  by  the  defendant's 
agent  was  evidence  against  the  principal,  it  is  safficient  to  say  that  that 
was  not  the  point  on  which  the  case  was  argued  or  determined  in  this 
court.  It  is  my  wish  and  my  comfort  to  stand  tuper  antiqwu  via$  :  I 
riMQdr\  ^°>^o^  legislate,  but  by  my  industry  I  can  discover  what  *our  pre« 
L  -I  decessors  have  done,  and  I  will  servilely  tread  in  their  footsteps. 
I  am  therefore  clearly  of  opinion,  on  principles  of  law,  that  the  plaintiffs 
cannot  recover  in  this  action,  and  that  we  cannot  in  this  case  assume 
the  jurisdiction  of  a  court  of  equity,  in  order  to  overrule  the  rigid  rules 
of  law. 

A^untj  J.  It  was  competent  to  Van  Dyck  and  Co.  to  have  made 
themselves  parties  to  the  record,  instead  of  which,  they  have  chosen  to 
sue  in  the  names  of  Bauerman  and  Co.,  by  which  they  have  made  the 
latter  the  real  plaintifis  in  a  court  of  law,  and  are  bound  by  their  acts  and 
by  the  acts  of  other  persons  done  by  the  orders  of  Bauerman  and  Co. 
Here  it  is  admitted  that  if  the  letter  in  question  were  to  be  read  as  against 
Bauerman  and  Co.,  considering  them  as  the  plaintiffs,  it  afforded  sufficient 
ground  to  convince  a  jury  that  the  plaintiffs  ought  not  to  recover :  but  it 
is  argued  that,  though  the  letter  be  admissible  in  evidence,  as  it  appears 
by  the  latter  part  of  it  that  Bauerman  and  Co«  were  acting  only  as  agents 
for  Yan  Dyck  and  Co.,  the  admission  made  by  the  former  ought  not  to 
prejudice  the  latter.  But  that  argument  cannot  be  supported.  When  A. 
appoints  B.  his  agent,  he  is  bound  by  every  act  and  order  of  his,  done 
within  the  scope  of  his  authority.  Here  it  appears  by  the  letter,  that 
Bauerman  and  Co.  were  present  when  the  ship  was  loading,  and  approving 
of  the  mode  in  which  it  was  effected :  then  if  the  loss  happened  in  eon- 
sequence  of  the  directions  given  by  Bauerman  and  Co.,  Van  Dyck  and 
Co.  must  be  bound  by  it  as  much  as  if  the  orders  had  been  given  by 
themselves. 

Grose^  J.  Van  Dyck  and  Co.  might  either  hare  sued  in  their  own 
names  as  the  consignees,  or  in  the  names  of  the  present  plaintiffs,  the 
consignors  of  the  goods.  They  have  chosen  to  bring  the  action  in  the 
names  of  the  latter,  whom  therefore  we  must  consider  as  the  plaintiffi  in 
the  cause.  As  long  as  Bauerman  and  Co.  are  plaintifiis  on  the  record, 
they  must  be  taken  to  be  so  in  all  the  consequences.  Here  it  appeared 
by  their  own  acknowledgment  that  there  was  no  foundation  for  the  action, 
and  that  acknowledgment  must  in  this  action  conclude  Van  Dyck  and  Co. 

Lawrence^  J.  The  ground,  on  which  it  must  be  contended  that  the 
admission  made  by  a  mere  trustee  is  not  evidence,  is,  that  he  has  no  inte- 
rest in  the  subject,  and  may  therefore  be  induced  to  admit  what  is  not 
P^oQc-i  true.  But  in  this  *case.  Van  Dyck  and  Co.  are  in  this  difficulty; 
I*  -J  the  present  plaintiffs  either  have  or  have  not  an  interest :  but  it 
must  be  considered  that  they  have  an  interest  in  order  to  support  the 
action,  and  if  they  have,  an  admission  made  by  them  that  they  have  no 
cause  of  action,  is  admissible  evidenee.    I  have  looked  into  the  books  to 
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see  if  I  ooald  find  any  case  in  which  it  was  holden  that  the  admissioii  of 
a  plaintiflf  on  the  record  was  not  evidencey  but  have  found  none.  There 
is  a  case  in  Salkeld,(a)  where  Lord  Holt  said  that  if  the  plaintiff  in  eject- 
ment, who  is  considered  only  as  a  trustee  fo^  the  lessor,  released  the  actioui 
he  might  be  committed  for  a  contempt  of  the  court,  but  he  did  not  say 
that  the  release  would  not  defeat  the  action }  this  therefore  appears  to  be 
the  most  that  a  court  of  law  can  do  in  cases  of  this  kindY&) 

Rule  aischarged.(c) 


That  the  plaintiff  upon  the  record  cannot,  in  a  court  of  law,  be  looked  upon 
as  a  mere  cipher,  so  tiiat  the  party  really  suing  shall  not  be  bound  by  his  acts 
and  admissions,  is  farther  exemplified  by  Gibson  t.  Winter,  5  B.  &  Adol.  101, 
where  numerous  other  cases  are  collected.  [See  B.  ▼.  Inhabitants  Adderbury 
East,  5  Q.  B.  187,  where  the  declarations  of  a  defendant  upon  the  record  were 

(a)  Vide  Anonymous,  260.  See,  as  to  releases  by  nominal  and  co-plaintiff^, 
Barker  v.  Richardson,  1  T.  &  J.  362;  Arton  v.  Booth,  4  Moore,  192;  Jones  r.  Her- 
bert, 7  Taunt.  421;  Manning  ▼.  Ooz,  7  Moore,  617;  Mountstephen  ▼.  Brooke,  1  Ghitt. 
390;  Innell  t.  Newman,  AB,k  A,  319;  Herbert  ▼.  Figgoti,  2  G.  &  M.  384,  2  Dowl. 
392;  Crook  ▼.  Stephen,  6  Bingh.  N.  G.  689.  The  courts  interfere  only  in  clear  cases 
of  collusion  between  the  releasor  and  the  defendant,  fraud  on  the  releasor  is  no 
ground,  for  it  may  be  replied.  Wild  ▼.  Williams,  6  M.  A;  W.  490.  [See  on  this 
whole  sabject  the  judgment  in  Philips  t.  Glagett,  11  M.  &  W.  90,  where  Baron 
Parke  obsenres,  that  when  the  releaae  has  been  set  aside,  that  has  been  per  thcvnam, 
for  all  the  court  can  do  is  not  to  allow  the  release  to  be  pleaded.  That,  however, 
would  not  answer  in  ejectment.] 

(b)  See  Payne  ▼.  Rogers,  Dougl.  407,  where  the  tenant,  a  nominal  plaintiff, 
having  given  a  release  to  the  defendant,  the  court  ordered  it  to  be  given  np  on  an 
application  by  the  landlord. 

(c)  Craib  and  Wife  v.  D'Aeth,  Bart,  Tr.,  30  Geo.  3.— Debt  on  a  bond,  dated  10th 
June,  1776,  from  the  defendant  to  M.  Bartlett,  spinster,  now  the  wife  of  the  plain- 
tiff, W.  Craib,  in  300Z.  Plea,  non  ett  factum,  and  issue  thereon.  Afterwards  there 
was  plea  pui$  darrein  continuance  of  a  release  of  the  action,  dated  30th  January, 
1788.  The  replication  stated  the  condition  of  the  bond,  which  was  for  the  quar- 
terly payment  of  an  annuity  of  50/.,  and  that  after  the  making  of  the  bond,  and  the 
intermarriage  of  the  plaintiffs,  but  before  the  release,  viz.  30th  October,  1784,  by 
indenture,  the  plaintiffs,  in  consideration  of  300/.,  assigned  the  annuity  and  bond 
to  J.  Mawley,  and  empowered  him  to  sue  for  it  in  their  names ;  and  the  plaintiffs 
covenanted  not  to  receive  or  release  it  without  Mawley's  consent,  or  a  rule,  or 
decree,  in  a  court  of  law  or  equity.  That  after  the  making  of  the  said  indenture, 
and  before  the  release,  viz.  9th  June,  1786,  Mawley,  in  consideration  of  320/.,  as- 
signed to  Thomas  Johnson;  that  the  defendant  afterwards  had  notice  of  the  said 
indentures ;  that  after  the  making  of  the  said  last-mentioned  indenture,  and  before 
the  release  and  the  plaintiff 's  original  writ,  viz.  Michaelmas,  1787,  112/.  10«.  became 
in  arrear,  which  the  defendant  refused  to  pay;  whereupon  Johnson,  in  the  plaintiffs' 
names,  sued  him  for  his  (Johnson's)  benefit;  that  the  defendant,  having  notice  of 
the  premises,  frudulently  obtained  the  release,  whereby  the  same  is  void.  Rejoinder, 
that  the  bond  was  assigned  to  Mawley  in  trust  for  the  plaintiffs,  and  not  for  his  own 
benefit;  and  that  Mawley,  without  the  plaintiff's  knowledge,  fraudulently  assigned 
it  to  Johnson,  with  a  traverse  that  the  defendant  fraudulently  obtained  the  release. 
The  snr-rejoinder  took  issue  on  the  traverse.  And  there  was  a  verdict  for  the  de- 
fendant on  both  the  issues.  The  defendant,  at  the  trial,  £^ve  in  evidence  before 
Lord  Loughborough,  at  Guildhall,  an  affidavit  of  W.  Craib,  the  plaintiff  on  the 
record,  sworn  by  him  after  he  had  assigned  the  bond,  in  which  were  stated  the 
ISacts  relied  on  by  the  defendant;  on  which  the  plaintiffs'  counsel  tendered  a  bill  of 
exceptions  to  the  admissibility  of  the  evidence,  which  came  on,  and  was  to  be 
argued  this  day :  but  the  court  said  it  was  too  clear  to  be  argued ;  and  that  there 
could  be  no  question,  but  that  anything  said  or  sworn  by  the  plaintiffs  on  the  re- 
cord, must  be  evidence  for  the  defendant. 
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held  to  be  admisaible  though  he  was  by  statute  rendered  competent  as  a  witness.] 
One  of  the  strongest  instances  is  that  afforded  bj  the  constraction  put  upon  the 
seyenteenth  section  of  the  Statute  of  Frauds,  which  requires,  that  a  contract  for 
the  sale  of  goods  should  be  signed  by  the  party  to  be  charged,  or  his  agent,  law- 
r*236l  ^^^^  authorised.  It  is  held  on  this  enactment,  ^that  one  contracting 
party  cannot  sign  as  agent  for  the  other,  Wright  v.  Dannah,  2  Campb« 
r^AQA  1  *203 ;  and  further,  that  if  an  auctioneer,  who  has  signed  for  the  party 
sought  to  be  charged,  be  made  the  nominal  plaintiff  in  an  action  against 
him,  his  signature,  though  it  would  clearly  have  been  sufficient  to  bind  the 
defendant,  had  the  action  been  brought  in  the  name  of  the  other  contracting 
party,  will  not  be  sufficient  for  that  purpose,  in  an  action  in  which  he  alleges,  on 
the  record,  that  the  contract  was  made  with  himself.  Farebrother  t.  Simmons,  6 
B.  &  A.  333.  This  decision  has  been  somewhat  regretted ;  see  Bird  y.  Boulter, 
4  B.  &  Ad.  443. 

The  case  of  Bottomley  t.  Brook,  and  Budge  v.  Birch,  on  which  reliance  was 
placed  in  the  principal  case,  as  favouring  the  recognition  of  equitable  rights  in 
courts  of  law,  haying  been  disapproved  of  in  Wake  y.  Tinkler,  16  East,  36,  may, 
perhaps,  be  considered  virtually  overruled  by  Tucker  v.  Tucker,  4  B.  ft  Ad.  746. 

In  Murley  v.  Sherren,  8  A.  ft  E.  764,  the  court  refused  in  an  issue  joined  upon 
a  plea  of  liberum  tenementnm  in  trespass  to  inquire  whether  a  fine  alleged  to 
have  been  fraudulently  procured  to  be  levied  by  a  lunatic,  and  through  which  the 
defendant  claimed,  would  be  relieved  against  as  fraudulent  in  equity. 

There  are,  however,  many  cases  in  which,  notwithstanding  the  distinction 
between  law  and  equity  so  strongly  marked  out  by  Lord  Kenyon  in  the  principal 
case,  a  court  of  law  is  forceed  to  proceed  upon,  and  recognise,  the  rules  of  courts 
of  equity.  Thus,  if  an  action  be  brought  by  the  vendee  for  the  deposit,  the  court 
may  be  obliged  to  inquire,  whether  the  vendor's  title  would  be  good  in  equity. 
Maberley  v.  Robins,  5  Taunt  626 ;  see  Curling  v.  ShutUeworth,  6  BingL  121 ; 
and  Boyman  v.  Qutch,  7  Bingh.  379.  [So  the  right  of  a  party  who  has  insured 
a  ship  which  he  has  afterwards  sold  before  loss,  to  sue  upon  the  policy,  depends 
on  whether  he  has  assigned  the  benefit  of  the  policy  so  as  to  be  a  trustee  for  the 
vendee ;  it  is  in  that  character  alone  he  can  recover.  Powles  v.  Innes,  11  M.  ft 
W.  10.]  In  Morley  v.  Frear,  6  Bingh.  647,  it  became  necessary  to  reply  the 
assignment  of  a  bond,  and  the  court  recognised  the  validity  of  the  transaction ; 
see  Dangerfield  v.  Thomas,  9  A.  ft  Ell.  292 ;  and  Lamb  v.  Vice,  6  M.  ft  Wels. 
467,  in  which  the  court  took  notice  of  the  equitable  rights  of  cestuy  que  trust  of 
a  bond,  and  Lord  Abinger  said,  that  if  the  defendant  in  such  a  case  pleaded  the 
plaintiff's  bankruptcy,  it  would  be  a  good  replication  that  he  was  sueing  merely 
as  a  trustee*  See  such  a  replication  to  a  plea  of  Insolvency  in  Sims  v.  Thomas, 
12  A.  ft  E.  636,  and  to  a  plea  of  bankruptcy  in  an  action  upon  a  charter 
party,  Boyd  v.  Mangles,  16  M.  ft  W.  337.]  In  questions  on  the  bankruptcy  lawSy 
it  frequently  becomes  necessary  to  take  equitable  as  well  as  legal  rights  into  con- 
sideration. See  Hunt  v.  Mortimer,  10  B.  ft  C.  44 ;  [Parnham  v.  Hurst,  8  M.  ft 
W.  743,  and  D'Amay's  v.  Chesneau,  13  M.  ft  W.  796,  where  the  authorities  are 
collected ;]  and  though  from  the  principal  case  it  appears,  that  the  admission 
of  a  person  in  whose  name  the  action  is  brought  will  be  evidence  admissible  in 
&voar  of  the  opposite  party,  yet  it  is  well  known,  that  the  admission  of  the  party 
really  interested  is  also  evidence.  See  B.  v.  Hardwicke,  11  East,  678 ;  Hanson 
V.  Parker,  1  Wils.  267 ;  Smith  v.  Lyon,  3  Gampb.  466 ;  Bell  v.  Ansley,  16  East, 
143 ;  Harrison  v.  Vallance,  1  Bingh.  46 ;  Bobson  v.  Andrade,  1  Stark.  372.  [May 
▼.  Taylor,  6  M.  ft  G.  266.  Upon  the  question  how  &r  a  cestuy  que  trust  can  hold 
his  trustee  liable  at  law  there  has  been  a  good  deal  of  discnssion,  the  result  of 
which  appears  to  be  that  he  cannot  sue  him  while  the  trust  accounts  remains ' 
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open,  bat  mnj  when  it  is  once  stated;  see  Bemon  v.  Hayward,  2  A.  &  E.  661 ; 
Boper  ▼.  Holland,  3  A.  ft  E.  98 ;  Allan  ▼.  Melett,  8  Tann^  363 ;  Holt,  641. 

Courts  of  Law  however  are  unwilling  when  it  can  be  avoided  to  embarrass 
themselves  with  the  consideration  of  donbtful  equities.  ''  The  court  is  always 
proceeding  upon  rather  tender  ground  when  it  looks  into  equitable  interests,  but 
on  that  subject  a  broad  line  has  been  drawn }  if  the  interest  is  clear  the  court 
will  regard  it,  but  the  court  will  not  go  into  cases  in  which  it  is  doubtful  what  a 
Court  of  Equity  would  do,"  per  Coleridge  J.  in  E.  v.  St  Margaret's  Leicester,  2 
Q.  B.  667.] 


It  may  be  aseful  to  append  a  general  view  of  the  law  as  to  deolara- 
tioDS  or  admissions  against  interest. 

It  appears  to  be  a  general  principle,  that  where  the  act  of  a  person 
eonld  have  affected  any  interest,  there,  that  person's  declaration  or  admis- 
sion to  the  same  purport,  made  at  a  time  when  his  acts  oould  have  had 
that  effect,  shall  be  evidence  against  the  interest  in  question ;  and  where 
his  acts  could  not  have  had  that  effect,  there,  his  admission  shall  have  no 
operation.  This  principle,  it  is  believedj  will  solve  all  the  questions  that 
can  arise.  That  class  of  declarations  or  entries,  which  are  not  against 
interest,  but  are  admitted  as  part  of  the  res  gestay  depend^  of  course,  upon 
a  different  principle. 

We  may  first  consider  the  declarations  <Hr  admissions  of  hpar^  against 
his  interest 

The  rule  on  this  subject  is  thus  laid  down  by  Carb,  J.,  in  Barton  T. 
Scott,  3  Bandolph,  399,  and  by  Rooms,  J.,  in  Quinlan  v.  Davis,  6 
Wharton,  169;  «The  admissions  of  a  party  to  the  suit,  against  his 
interest,  are  evidence  in  favour  of  the  other  side,  whether  made  by  the 
real  party  on  record,  or  by  a  nominal  party,  who  sues  as  a  trustee  for  the 
benefit  of  another,  or  whether  by  the  party  who  is  really  interested  in  the 
suit,  though  not  named.'' 

1.  The  real  party  on  record.  It  is  well  settled,  that  all  declarations 
and  acts  of  a  party,  tending  to  show  that  his  title  in  the  suit  is  bad, 
whether  before  or  after  suit  brought,  are  evidence.  •  Marshall  v.  Sheridan 
and  Wife,  10  Sergeant  &  Rawle,  268 ;  Galbraith  v.  Elder,  8  Watts,  81 ; 
see  Golt  v.  Selden,  5  id.  525,  and  Dickinson  v.  Dickinson,  9  Metcalf,  471. 

2.  The  nominal  party.  Missouri  and  New  Hampshire  appear  to  be 
the  only  states  in  which  the  rigid  principle  so  powerfully  asserted  in 
Bauerman  v.  Radenius  is  still  maintained  in  all  its  strictness;  Tenney  v. 
Bvans,  14  New  Hampshire,  843,  348 ;  Dillon  v.  Chouteau,  7  Missouri, 
886 ;  but  see  Gockrill  v.  Eirkpatrick,  9  id.  697.  There  are,  however, 
dicta  in  Maryland,  recognizing  it ;  Davis  v.  Calvert  et  al.,  5  G-ill  &  John- 
son, 271,  307.  In  Connecticut,  prior  to  the  sUtute  of  May,  1822,  that 
principle  was  adhered  to  rigidly ;  and  evidence  was  not  admissible  to  show 
that  the  plaintiff  had  assigned  his  interest  before  the  admission  or  release 
relied  on;  Bulkley  v.  L^don,  3  Connecticut,  76;  Plant  v.  M<Euen,  4 
id.  544,  548;  Johnson  v.  Blackman,  11  id.  343,  348;  but  under  that 
statute,  which  provided  that  whenever  a  discharge,  admission,  or  other  act 
of  the  plaintiff  on  the  record  is  offered  in  evidence,  the  plaintiff  may 
prove  a  previous  assignment  and  notice,  and  this  admission  or  act  shall 
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then  have  no  more  effect  than  would  be  given  to  it  in  a  court  of  equity,  it 
has  been  decided  that  evidence  of  such  admission  or  discharge  is  inadmis- 
sible ;  Scripture  v.  Newcomb,  16  id.  588.  Elsewhere  we  find  it  generally 
said,  that  admissions  by  a  nominal  party  are  evidence ;  and,  if  there  be 
no  other  party  disclosed  on  the  record^  and  the  admission  be  not  a  fraud 
on  the  person  really  interested,  it  may  be  so }  since  such  person  has  the 
privilege  of  a  party  in  not  beiug  compellable  to  testify,  and  since  it  is  the 
policy  of  the  law,  as  said  in  Quinlan  v.  Davis,  to  have  the  real  parties  set 
out  on  the  record,  and  since  such  nominal  party  has  some  interest,  if  it 
be  only  to  the  extent  of  the  costs.  There  are  few  decisions  on  the  point. 
In  Johnson  v.  Kerr,  to  the  use  of  Kerr,  1  Sergeant  &  Rawle,  25,  admia- 
sions  by  the  nominal  party  were  received ;  but  whether  this  was  not  as 
part  of  the  res  gesta  to  show  fraud,  or  because  it  did  not  clearly  appear 
that  the  alleged  cestui  que  trust  was  really  such,  is  not  very  apparent. 
In  Vermont,  admissions  by  a  mere  trustee  are  not  allowed  to  go  to  the 
jury ;  Sargeant  v.  Sargeant  et  al.,  18  Vermont,  372, 376. — But  certainly, 
when  there  has  been  a  valid  assignment  of  a  chose  in  action,  and  the 
assignee  is  obliged  to  sue  in  the  name  of  the  assignor,  and  the  admission 
of  the  assignor  would  he  a  fraud  on  the  assignee  \  such  admissions  are 
not  admissible  in  evidence.  It  is  well  settled  in  this  country,  generally, 
that  courts  of  law  will  protect  the  assignee  of  a  chose  in  action,  who  is 
obliged  to  sue  in  the  assignor's  name,  from  being  affected  by  any  acts  or 
admissions  of  his,  after  assignment  and  notice  \  such  acts,  after  that  time, 
being  deemed  fraudulent.  Wardell  v.  Eden,  1  Johnson,  581,  note;  S. 
0.  2  Johnson's  Cases,  258 ;  Timan  v.  Leland,  6  Hill,  237 ;  Owings  and 
Piet  V.  Low,  5  Oill  &  Johnson,  134;  Dunn  v.  Snell  et  al.,  15  Massaehn- 
setts,  481 ;  Jenkins  v.  Brewster,  14  id.  291 ;  Boylston  v.  G-reene,  8  id. 
465 ;  Chapman  v.  Shattuck,  3  Gilman,  49,  52  ;  Edwards  v.  Lewis,  16 
Alabama,  813,  816;  Sykes  v.  Lewis,  17  id.  270.  The  nominal  plaintiff 
is  not  allowed,  by  retraxit,  or  any  collusive  agreement  to  dismiss  or  bar 
the  suit;  Welch  v.  Mandeville,  1  Wheaton,  233  ;  5  id.  283;  nor  to  dis- 
continue; M^Gullum  V.  Coze,  1  Dallas,  139;  8  Binney,  312 ;  if  the  de- 
fendant pleads  a  release  from  the  assignor,  it  is  a  good  replication,  that  it 
was  after  assignment  and  notice ;  Andrews  v.  Beecker,  1  Johnson's  Gases, 
411;  Littlefield  v.  Storey, '3  Johnson,  425;  Raymond  v.  Squire,  11  id. 
47 ;  (and  the  replication  in  such  case  must  be  special,  Say  v.  Dascomb,  1 
Hill's  New  York,  552  :)  see  Timan  v.  Leland,  6  id.  237 ;  payment  to  the 
assignor,  after  notice,  is  no  defence;  Jones  v.  Winter,  13  Massachusetts, 
304 ;  Tibbetts  v.  Weaver,  5  Strobhart,  144 ;  Woods  v.  Mains,  1  Green's 
Iowa,  274 ;  but  before  notice  it  is  good ;  Bury,  assignee  of  Binkley  v. 
Hartman,  4  Sergeant  &  Rawle,  175 ;  Brindle  et  al.  v.  M<Ilvaine,  9  id.  74; 
see  Muir  v.  Schenck,  3  Hill's  New  York,  228 ;  and  a  judgment  recovered 
by  the  assignor  to  his  own  use,  after  notice,  would  not  bar  the  assignee, 
because  it  is  a  fraud;  Dawson  v.  Coles,  16  Johnson,  51;  see  Tuttle  v. 
Bebee,  8  id.  152.  Seeing,  then,  that  the  acts  of  the  assignor,  after  no- 
tice, cannot  affect  the  interest  which  he  has  assigned,  it  follows  upon  the 
^principle  above-mentioned,  that  his  admissions,  after  that  time,  are  not 
evidence  against  the  assignee ;  and  so  it  haa  been  decided  in  Frear  v. 
^vertson,  20  id.  142 ;  Kimball  and  Kinaston  v.  Huntington,  10  Wendell, 
<675;  Scott  and  Bryan  v.  Hall  et  al.,  6  B.  Monroe^  285,  287;  Crane  v. 
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Gnniiy  &c.f  4  id.  10, 13 ;  Dasej  v.  Mills,  5  Gilman,  67,  70 ;  but  it  seems, 
that  the  admission  or  receipt  of  the  obligee  before  notice  is  evidence; 
Morton  y.  Morton,  18  Sergeant  &  Rawle,  107 ;  and  his  declaration  before 
assignment  would  be  good  evidence ;  Brindle  et  al.  v.  M'llraine,  10  id. 
282  ;  see  Hacket  v.  Martin,  8  Greenleaf,  77,  where  all  these  points  are  ex- 
plained. There  may,  perhaps,  be  some  diiOFerence  between  these  admis- 
sions after  assignment  and  before  notice,  which  are  evidence,  and  those, 
made  before  assignment,  which  are  evidence.  Before  assignment,  any 
admission  tending  to  show  that  there  was  no  cause  of  action,  would  be 
evidence,  beoanse  against  interest;  but  after  assignment,  probably,  no 
admissions  would  be  evidence,  but  those  which  tended  to  charge  the  as- 
signor with  receipt  of  jpay97i«n<  or  of  a  valuable  consideration  for  a  releq^, 
—Without  the  consent  of  both  parties,  a  party  to  the  record,  while  he 
continues  such,  cannot  be  examined  as  a  witness  in  the  case ;  Scott  v. 
Lloyd,  12  Peters,  145, 149 ;  Campbell  and  Go.  v.  Todd  and  Co.,  7  B. 
Monroe,  316 ;  G-illett  et  al.  v.  Sweat,  1  Oilman,  476.  If  it  appear,  how- 
ever, that  he  has  no  interest  in  the  issue,  it  has  been  decided  in  New 
York,  that  he  may^  be  examined;  Safford  v.  Lawrence,  6  Barbour's 
S.  Cl  566. 

8.  The  real  party  in  interest  Admissions  by  the  real  party  in  inter- 
est, as  by  a  cestui  que  trust,  are,  generally,  evidence*  Bowen  v.  Snell, 
use,  &o.,  11  Alabama,  379.  See,  also,  Welsh  v.  Cooper,  8  Barr, 
218,  221. 

The  general  principle  stated  at  the  beginning  of  this  note,  leads  to  ano- 
ther rule,  which  applies  both  where  the  person  who  made  the  admission, 
is  a  party  to  the  suit,  and  where  he  is  not.  That  rule  is,  that  an  admit' 
iian  i$  evidence  against  the  individual  interest  of  the  person  making  it, 
and  against  a  joint  interest  in  which  Tie  shares  :  of  course,  it  must  be  a 
joint  interest,  and  not  a  mere  community  of  separate  interests ;  Osgood 
V.  Manhattan  Co.,  8  Cowen,  612.  The  reason  and  limit  of  this  rule  are 
furnished  by  the  principle  above  referred  to:  so  far  as  the  interest  ia  joint, 
and  the  act  of  one  could  aflfect  the  other,  or  bind  the  whole  interest,  so  far 
his  admission  shall  affect  and  bind ;  and  no  further*  A  fraudulent  con- 
fession, like  a  fraudulent  act,  will  be  relieved  against;  Loring  v.  Brackett, 
3  Pickering,  403;  in  Connecticut,  however,  the  person  injured  would,  in 
both  cases,  be  put  to  his  action.  The  general  rule  here  stated  applies  to 
parties  to  the  suit,  and  to  those  who  are  not  parties  to  the  suit : 

1.  As  to  the  parties  to  the  suit,  and  (1).  Defendants.  The  admission 
of  every  defendant  is  evidence  against  himself ;  and  if  you  prove  aliunde, 
the  fact  of  a  joint  interest  with  the  other  defendants  in  the  liability  sued 
on ;  as,  by  proving  that  there  was,  at  the  time,  between  them,  a  partner- 
ship embracing  this  transaction,  or  by  proving  a  joint  execution  of  the 
instrument  sued  on,  or  by  proving  such  facts  as  raise  the  joint  assumpsit 
declared  on;  then,  the  admission  of  one  becomes  evidence  against  all. 
But  this  jointness,  or  rather,  indentity  of  interest,  must  first  be  proved : 
McCready  and  another  v.  Freedly,  3  Bawle,  251, 253  :  and  though  it  may 
be  proved  by  separate  confessions  of  all  the  defendants,  so  as  to  make 
several  acknowledgments  by  each,  equivalent  to  a  joint  acknowledgment 
by  all ;  yet  the  single  confession  of  one,  is  not  evidence  against  others,  to 
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proTe  the  fact  of  joint  liability :  and  therefore^  if  the  admission  of  one 
be  not  followed  up  by  admisBions  of  the  others,  it  ought  to  be  rejected  as 
incompetent;  Tuttle  v.  Cooper  &  al.,  5  Pickering,  414;  Bobbins  v.  Wil- 
krd  &  al.|  5  id.  464.  This  is  constantly  apfdied  in  the  case  of  partner- 
ship :  you  must  first  prove  a  partnership,  general^  or  special  as  to  that 
transaction ;  and  if  you  prove  thatj  the  admission  of  one ;  so  fur  as  the 
power  of  a  partner  extendS|  is  evidence  against  all ;  Martin  v.  Boot  &  al.| 
17  Massachusetts,  222 ;  Kaskaskia  Bridge  Co.  v.  Shannon  et  al.,  1  Oil« 
man,  15,  25 ;  and  though  the  confession  of  one  defendant  is  not  evidence 
to  prove  the  partnership ;  Corps  V.  Bobinson  &  aL,  2  Washington  C.  C. 
888 ;  Whitney  v.  Ferris,  10  Johnson,  66 ;  Pierce  v.  M<Connell,  7  Blaek- 
fofd,  171 ;  Orafton  Bank  v.  Moore,  13  New  Hampshire,  100, 101 ;  see 
Nelson  v.  Lloyd,  9  Watts,  22 ;  nor  to  prove  that  a  debt  was  a  partnership 
liability;  Ostrom  v.  Jacobs  and  another,  9  Metcalf,  454;  yet  the  parU 
nership  or  its  liability  may  be  proved  by  the  separate  ocmfessions  of  each; 
Taylor  and  Fitcsimmons  v.  Henderson,  17  Sergeant  k  Bawle,  453,  457; 
Johnston  v.  Warden,  3  Watts,  101 ;  Haughey  v.  Strickler,  2  Watts  & 
Sergeant,  411;  Welsh  v.  Speakman,  8  id.  257,  2^0;  Porter  v.  Wilson 
and  Kelly,  1  Harris,  641,  650 ;  see  Whitney  v.  Sterling,  15  Johnson, 
215.  This  principle  and  distinction  apply  to  other  cases  besides  partner- 
ship. For  example;  executors  have  joint  authority  and  power  touching 
debti  due  by  the  tettator;  and  if  you  prove,  aliunde,  that  the  claim  sued 
upon  was  a  debt  of  the  testator,  you  lay  a  ground  for  admitting  the  acknow- 
ledgment of  one  to  be  evidence  against  the  other :  thus,  if  you  prove  that 
it  was  a  debt  due  by  the  testator,  an  acknowledgment  by  one  would  take 
the  case  out  of  the  statute  of  limitations  against  both  and  against  all; 
Johnson  v.  Beardslee,  15  Johnson,  3;  but,  for  the  purpose  of  proving  the 
fouit  whence  the  joint  interest  and  power,  arise,  via.,  for  proving  that  it 
was  a  debt  due  by  the  testator,  the  confession  of  one  is  not  evidence  in  a 
suit  against  both ;  Hammon  v.  Huntley,  4  Cowen,  493. — In  like  manner, 
if  you  sue  on  a  joint  assumpsit,  the  admission  of  one  as  to  the  facts 
whence  the  law  implies  this  joint  promise,  is  not  evidence  against  the 
others;  Lockwood  v.  Smith,  5  Day,  309.  But  if  the  joint  execution  of 
an  instrument  be  proved,  the  admission  of  one  joint  debtor  is  evidence 
against  the  other ;  Coit  v.  Tracy  and  another,  8  Connecticut,  268 ;  Bound 
and  Sampson  v.  Lathrop,  4  id.  336 ;  see,  however,  Lewis  v.  Woodworth, 
2  Comstock,  512 ;  and  see  4  Harris  &  M<Henry,  346.  In  respect  to  torts 
which  are  several,  and  not  joint;  if  such  a  tort  be  the  cause  of  action, 
the  admission  of  one  defendant  is  evidence  only  against  himself;  see  Die- 
trich V.  Dietrich,  4  Watts,  167,  note ;  but  fraud,  though  sued  on  as  a  tort 
may  be  a  joint  thing;  see  Patten  and  another  v.  Gumey  and  another,  17 
Massachusetts,  182;  and  hence  if  you  prove  a  fraudulent  connexion 
between  persons,  whether  the  fraud  be  the  gravamen  of  the  action  and 
sole  ground  of  the  liability,  or  whether  it  be  collateral  and  subsidnary  to 
the  case,  the  'acts  and  declarations  of  one  are  evidence  against  all ;  M'Kee 
V.  Gilchrist,  3  Watte,  230 ;  Bogers  v.  Hall,  4  id.  359 ;  Price  v.  Junkin, 
id.  85 ;  Gibbs  v.  Neely,  9  id.  305 ;  Beitenback  v.  Beitenback,  1  Bawle, 
362,  366 ;  Wilbur  v.  Strickland,  id.  458 ;  Jackson  et  al.  v.  Summerville, 
1  Harris,  360,  369 ;  Oldham  and  Kerr  v.  Bentley,  6  B.  Monroe,  428, 
431;  and  the  slightest  evidence  of  fraud  is  sufficient  to  render  the  admis- 
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stons  competent.  The  proof  of  a  joint  scheme  of  fraud  is  obviously 
eqaivalenty  in  its  nature,  to  proof  of  a  partnership :  and  as  in  the  oase  of 
partnership,  the  only  declarations  of  one,  admissible  against  the  other,  are 
those  made  at  or  after  the  time  of  the  combination — those  made  before  it 
not  being  admissible;  Legg  v.  Olney,  1  Denio,  202.  (2.)  As  to  plain- 
tiffii.  K  the  suit  be  on  a  joint  title  or  interest,  here,  as  the  plaintiffs  con- 
less  it  to  be  joint,  and  could  not  otherwise  maintain  the  action,  the  admis- 
sion of  one  is  evidence  against  the  others,  without  proving  any  thing 
more ;  as,  for  ezamplci  if  in  ejectment,  a  joint  demise  be  laid :  Brandt 
V.  Klein,  17  Johnson,  885;  Jackson  v.  M^Yey,  18  id.  880;  Jackson  v. 
Yail,  7  Wendell,  125.  Plaintiffs,  however,  may  sue  together,  without 
having  a  joint  interest  in  the  right  involved  in  that  suit ;  as,  in  ejectment, 
several  demises  may  be  laid,  Jackson  v.  Sidney,  12  Johnson,  185 ;  and, 
in  partition,  tenants  in  common  may  unite ;  in  such  a  case,  admissions  by 
one  could  not  be  evidence  against  the  others.  Dan  v.  Brown,  4  GoweUi 
488. 

2.  As  to  those  not  parties  on  the  record ;  the  principle  still  holds  good, 
that  the  admission  of  every  man  is  evidence  against  any  interest  in  which 
he  is  jointly  concerned.  Thus,  if  a  partnership  as  to  the  transaction  in 
suit,  be  proved  between  the  party  on  the  record  and  others  not  parties,  the 
admissions  of  the  others  are  evidence  against  him ;  Van  Reimsdyk  v.  Kane 
ft  al.,  1  Oallison,  681,  635;  Clark's  Sz'rs  v.  Van  Beimsdyk,  9  Cranch, 
158,  156 ;  Orafton  Bank  v.  Moore,  14  New  Hampshire,  142,  145 ;  Slay- 
maker  V.  Oundacker's  Ex'rs,  10  Sergeant  &  Bawle,  75 ;  but  of  coarse  are 
not  evidence  to  prove  the  partnership ;  Martin  &  al.  v.  Kaffirorth,  6  id.  121. 
And  where  the  suit  was  brought  against  C.  on  a  joint  note  by  C.  and  S.^ 
S.  having  become  bankrupt,  the  admission  of  S.  was  held  to  be  evidence, 
because  he  was  still  interested,  being  liable  for  contribution.  Howard  v. 
Cobb,  3  Bay,  809.  fio,  in  a  suit  against  J.  and  W.,  when  process  was 
served  on  W.  alone ;  it  being  proved,  that  J.  was  jointly  concerned  and 
interested  with  him  in  the  business  whence  the  liability  arose,  the  admis- 
sion of  J.  was  held  unquestionably  evidence ;  Lightner  v.  M<Coy,  2  Watts, 
847;  but  in  cases  like  the  latter,  the  person  not  summoned  has  sometimes 
been  regarded  as  a  party  to  the  record. 

The  admissibility  of  declarations  by  those  interested  in  an  issue  of  devt- 
savit  vel  non,  depends  on  the  same  principle.  The  legatees,  devisees,  and 
executors  have  not  a  joint  interest  under  the  will,  but  have  so  many  sepa- 
rate interests  in  one  subject,  vis.,  the  validity  of  the  will;  Dietrich  v. 
Dietrich,  4  Watts,  167,  note.  Hence  the  admissions  of  one  who  is  the 
sole  party  interested  in  the  issue,  on  one  side,  though  not  nominally  a 
party,  are  evidence  against  that  side ;  Nussear  v.  Arnold,  18  Sergeant  & 
Bawle,  828 ;  and  the  admbsions  of  one  who  is  not  the  sole  party  in  int^ 
rest,  whether  on  the  record  or  not,  are  not  evidence ,  Bovard  v.  Wallace, 
4  id.  499;  Nussear  v.  Arnold ;  Dietrich  v.  Dietrich,  1  Penrose  k  Watts, 
806 ;  Boyd  v.  £by,  8  Watts,  66;  H^nberger  v.  Boot,  6  Watts  &  Sergeant, 
481 ;  Boberts  v.  Trawick,  18  Alaoama,  68,  81 ;  see  Beagan  v.  G-rim's 
administrators,  1  Harris,  508,  512;  Dillard  v.  Dillard,  2  Strobhart,  89. 
In  Phelps  V.  Hartwell,  1  Massachusetts,  71,  an  opinion  respecting  the 
testator's  sanity,  expressed  by  one  of  several  interested,  was  held  inadmii^ 
Bible;  but  in  Atkins  v.  Sanger  &  al.,  1  Pickering,  192,  the  court  were 
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«  iDcliued  to  admit"  the  declaratioDs  of  one  executor  as  to  txcts  done  bj 
the  testator.  But  whether  the  court  did  admit  them,  is  not  stated ;  and 
it  appears,  that  the  question  of  the  competency  of  the  declarations  to 
affect  others,  was  not  before  the  court  It  would  seem,  that,  as  the  admis- 
sion of  one  is  incompetent  to  affect  the  other,  and  as  it  could  not  affect 
the  issue  without  affecting  the  other,  it  must  be  incompetent  to  affect  the 
issue.  In  Armstrong  et  al.  y.  Farrar  et  al.,  8  Missouri,  627,  it  was  decided, 
chiefly  on  the  authority  of  Atkins  v.  Sanger  et  al.,  that  an  admission  as 
to  the  testator's  condition  by  one  devisee,  where  the  property  was  devised 
to  three  <<  to  divide  equally  between  themselves,^'  were  admissible :  but  the 
devisees  had  no  joint  interest,  but  were  merely  tenants  in  common  under 
the  will. 

But  besides  the  case  of  joint  interest,  the  principle  above  stated  would 
infer,  that  if  the  party  to  the  suit  is,  by  succession  of  title,  so  far  in 
privity  with  another  that  the  acts  of  that  other  could  have  affected  his 
interest,  there  the  admissions  of  that  other,  during  such  time,  shall  be 
evidence  against  him.  Accordingly,  the  rule  has  often  been  settled,  that 
the  declaration  of  a  former  possessor  or  proprietor  of  land,  against  his 
interest,  made  during  the  continuance  of  his  interest,  not  after,  are  evi- 
dence against  those  subsequently  claiming  under  him ;  Beers  ft  al.  v. 
Hawley,  2  Connecticut,  467;  Norton  v.  Pettibone,  7  id.  819 ;  Jackson  v. 
Bard,  4  Johnson,  230 ;  Northrop  v.  Wright,  24  Wendell,  221,  229 ; 
Andrews^  Lessee  v.  Fleming,  2  Dallas,  98;  Bassler  v.  Niesly  b  al.,  2 
Sergeant  &  Rawle,  852;  Weidman  &  al.  v.  Kohr,  4  id.  174;  Gibble- 
house  k  another  v.  Strong,  8  Rawle,  437,  where  the  whole  subject  is 
ably  explained  by  Ebnnsdt,  J. ;  Reed  v.  Dickey,  1  Watts,  152 ;  Maus 
V.  Maus,  5  id.  315;  Rankin  v.  Tenbrook,  6  id.  888 ;  Riddle  v.  Dixon,  2 
Barr,  872,  874;  Brown  v.  Bank  of  Chambersburg,  8  id.  188,  199;  Pike 
V.  Hayes,  14  New  Hampshire,  19,  21 ;  Folder  v.  Bonnett,  2  M'Mullan, 
44,  48 ;  Dorsey  v.  Dorsey  8  Harris  &  Johnson,  410 ;  Coale  v.  Harring- 
ton, 7  id.  147 ;  but  are  not  evidence  against  a  stranger  or  one  claiming 
paramount;  Hill  v.  Roderick,  4  Watts  &  Sergeant,  221 ;  Wiley  et  als.  v. 
Oivens  et  als.,  6  Grattan,  277,  288 ;  Den  ex  dem.  West  et  al.  v.  Pine  et 
al.,  4  Washington,  691,  694.  This  principle  is  held  (except  in  New  York), 
to  apply  equally  to  personal  property,  and  to  choses  in  action ;  Snelgrove 
V.  Martin  and  Patrick,  2  M*Cord,  241;  Land  v.  Lee,  2  Richardson,  168; 
Guy  V.  Hall,  3  Hurphey,  150;  Brindle  and  another  v.  M<Ilvaine,  10 
Sergeant  &  Rawle,  282;  Caldwell  v.  Gamble,  4  Watts,  292 ;  Kellogg  v. 
Erauser,  14  Sergeant  &  Rawle,  137 ;  Williams  v.  Judy,  8  Gilman,  282. 
A  negotiable  note,  actually  negotiated,  obviously  does  not  come  within 
the  principle,  because  the  indorsee  does  not  claim  under  the  indorser,  is 
not  in  privity  with  him,  and  could  not  be  affected  by  his  acts,  but  claims 
by  a  new,  paramount,  direct  liability ;  but  if  the  note  were  indorsed  when 
over  due,  so  that  the  indorsee  is  in  privity  with  all  defences  existing 
against  the  indorser,  the  declarations  of  indorser  are  evidence  against 
indorsee;  Shirley  v.  Todd,  9  Greenle^,  88;  Hatch  v.  Dennis,  1  Fairfield, 
244;  in  which  last  case,  the  whole  sulfject  is  reviewed  in  a  masterly  way : 
and  it  is  the  same  where,  by  the  statute  against  gaming  notes,  the  indorser 
is,  quoad  hoc,  in  the  situation  of  an  assignee  of  an  unnegotiable  debt ; 
Snelgrove  v.  Martin  and  Patrick^  2  M<Cord,  241.     In  New  York,  the 
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deolarations  of  a  previoas  owner  are  not  admissible  in  respect  to  chattels 
or  choses  in  action ;  Hard  y.  West,  7  Cowen,  752 ;  Whitaker  t.  Brown; 
8  Wendell;  490;  Bristol  ▼.  Dann;  12  id.  142;  Beach  v.  Wise,  1  Hill's 
N.  Y.  612;  Stark  v.  Boswell,  6  id.  405;  Worrall  v.  Parmilee;  1  Corn- 
stock;  519 ;  Paige  ▼.  Cagwin,  7  Hill,  861.  A  series  of  cases  in  Alabama; 
have  decided  that  the  declarations  of  a  person  in  possession  of  land  and 
chattels;  when  part  of  the  res  gesta,  are  admissible  to  show  the  natore  of 
his  possession;  as  whether  he  held  nnder  the  claim  of  his  own,  or  nnder 
another,  or  jointly  with  another ;  Darling  y.  Bryant  &  Walker,  17  Ala- 
bama, 10;  Mobley  y.  Bilberry,  8  id.  428;  bat  are  not  admissible  as  evi- 
dence in  regard  to  his  title;  as  to  show  how  he  aoqnired  the  property,  or 
to  show  that  he  had  previously  sold  it,  or  to  impeach  a  conveyance  of  it 
which  he  has  made;  Nelson  v.  Iverson,  17  id.  216,  222;  Hadden's  Ez'n 
T.  Powell,  id.  814 ;  Thompson  v.  Mawhinney  &  Smith,  id.  862;  866 ; 
Price  V.  The  Branch  Bank  at  Decatur;  id.  874;  Weaver  v.  YeatmaU;  15 
id.  589. 

The  admission  as  above  remarked;  mast  be  made  daring  the  time  the 
interest  is  vested  in  the  person  making  it;  if  made  before,  it  is  not  admis- 
sible ;  see  Plant  v.  M<Eaen,  4  Conneotioat,  544 ;  Barton  v.  Scott,  8  Ran- 
dolph, 899 ;  and  if  made  a/ter  the  interest  has  passed  from  him,  it  is  not 
admissible;  Lessee  of  Packer  v.  Gonzalns,  1  Sergeant  &  Rawle,  526; 
Pation  k  al.  v.  Goldsborough,  9  id.  47;  Babb  v.  Clemson;  12  id.  828; 
Sprague  v.  Eneeland;  12  Wendell;  161 ;  Caldwell  v.  Gamble;  4  Watts, 
292 ;  Camp  v.  Walker;  5  id.  482 ;  Postens  v.  Postens,  2  Watts  &  Ser- 
geant, 127,  184;  Sumner  v.  M<Neil  &  Deland,  12  Metoalf,  519,  521; 
Beall  V.  Barclay,  &c.;  10  B.  Monroe,  261, 262 ;  much  less  are  his  after- 
declarations,  or  acts  either,  evidence  to  invalidate  or  impeach  the  conv^" 
anet  he  has  made;  as  such  declarations  and  acts  would  be  in  favour  of  his 
own  interest;  Bartlet  v.  Delprat  et  al.;  4  Massachusetts,  702;  Clarke  v. 
Wait;  12  id.  489 ;  Bridge  v.  Eggleston,  14  id.  245;  Phoenix  v.  The  As- 
signees of  Ingraham,  5  Johnson,  412,  426f  In  the  recent  case  of  Hines 
and  Kellogg  v.  Soule,  14  Vermont,  99,  to  which  the  reader  is  particularly 
referred,  the  cases  are  extensively  reviewed ;  the  opinion  of  the  jadge  is 
able  and  learned,  and  the  decision  is  against  it.  See  also  Ellis  v.  Howard 
et  al.;  17  id.  881;  385.  The  notion;  that  the  person  whose  admission  is 
offered  must  be  dead;  is  clearly  not  founded  in  principle;  though  as  an 
arbitrary  rule  of  practice;  it  may  conduce  to  safety. 

The  effect  due  to  admissions;  seems  to  be  a  subject  for  the  jury.  They 
are  probably;  in  this  country;  in  no  case  conclusive;  unless  others  have 
been  so  led  by  reliance  on  them,  as  that  the  gainsaying  of  them  would  be 
a  fraud  upon  those  persons ;  which  seems  to  be  the  ground  of  all  estop- 
pels in  pais.  See  Cox  v.  Buck,  8  Strobhart,  867;  872 ;  and  Meriwether 
V.  Lewis,  &c.,  9  B.  Monroe,  168, 179.  The  admission  by  one  as  to  a  * 
fact  certainly  within  his  knowledge,  especially  if  made  under  the  con- 
sciousness that  the  admission  will  operate  against  his  interest,  is  strong 
evidence;  and  therefore  it  is  said,  that  confessions  are  the  highest  evi- 
dence in  the  law;  opinion  of  Judge  Kennedy  in  Gibblehouse  v.  Strong; 
and  see  Conrad  v.  Farrow,  5  Watts,  536 ;  and  Eossiters's  Appeal,  2  Barr, 
871;  but  admissions  as  to  right  or  title,  which  therefore  are  in  part; 
admissions  of  matter  of  law^  and  consequently  are  in  reality  but  opinions^ 


392  SmTH^  LBADIKG  CASES. 

are  certainly  entided  to  Httle  or  no  weight;  lee  Oolt  t.  Selden,  5  Watts, 
525.  Therefore,  in  some  oases,  it  has  been  declared,  that  declarations  of 
parties  are  the  most  nnsatisfiiotory  species  of  evidence,  because  of  the 
facility  with  which  it  may  be  fabricated  and  the  impossibility  of  contra- 
dicting it;  and  becanse  the  slightest  mistake  or  failure  of  recollection  may 
totally  alter  the  effect  of  the  declaration ;  Boteford  v.  Burr,  2  Johnson's 
Ohancery,  405,  412 ;  Vaughn  &  M^Kee's  Heirs  v.  Hann,  6  B.  Monroe, 
888,  341 ;  B.obert8on  t.  Bobertson,  0  Watts,  82,  42,  39 ;  see  also  HoU 
lenbaugh  ▼.  Morrison,  9  id.  408,  410 ;  Sandford  v.  Decamp,  8  id.  542. 
It  is  now  settled  that  the  clause  in  a  deed  acknowledging  the  receipt  of 
the  purchase  money  is  prima  facie  evidence  only  and  not  conclusive ;  the 
real  object  of  the  clause  being  to  rebut  the  presumption  of  a  resulting 
trust  in  the  grantor;  M'Crea  v.  Purmort,  16  Wendell,  460$  where  the 
cases  are  collected;  Olapp  v.  Tirrell,  20  Pickering,  247,  250;  Meeker  v. 
Meeker,  16  Connecticut,  888;  in  Pennsylvania,  it  has  been  held,  that 
receipts  for  purchase-money,  and  recitals,  in  a  deed,  though  competent, 
yet  being  usually  matter  of  form  inserted  by  the  scrivener,  are  entitled 
to  little  or  no  weight;  Oeddis  v.  Hawk,  1  Watts,  280;  Mehafly  v.  Dobbs, 
9  id.  868,  879;  Otooi  v.  Oood,  id.  567,  572;  Byers  v.  Mullin,  9  id.  266; 
Bogers  v.  Hall,  4  id.  859 ;  Lewis  v.  Bradford,  10  id.  68,  82. 

It  would  seem  on  principle,  that  a  party's  admission  that  he  had  exe- 
cnted  a  particular  deed,  the  deed  itself  showing  that  it  was  executed  ia 
the  presence  of  witnessetf  would  not  dispense  with  proof  by  the  subsorib* 
ing  witnesses ;  and  it  has  been  decided  in  England  that  the  statute  of  14 
&  15  Victoria,  c.  99,  §  2,  which  renders  the  parties  to  a  suit  competent 
and  compellable  to  give  evidence,  has  not  altered  the  rule  which  requires 
a  deed  to  be  proved  by  the  subscribing  witnesses. 

Written  technical  receipts  are  not  within  the  rule,  that  parol  evidenee 
cannot  vary  a  written  instrument ;  it  is  well  settled,  that  they  may  always 
be  explained,  and  that  they  are  not  conclusive,  but  may  be  rebutted ; 
Brooks  and  another  v.  White,^  Metcalf,  288,  288  ;  Harden  v.  Gorden,  2 
Mason,  541 ;  Rollins  v.  Dyer,  4  Shepley,  475 ;  Ensign  v.  Webster,  1 
Johnson's  Cases,  145 ;  Tobey  v.  Barber,  5  Johnson,  68,  72 ;  Putman  v. 
Lewis,  8  id.  889 ;  Keller  v.  Leib,  1  Pennsylvania,  220,  222 ;  Button  t: 
TUden,  1  Harris,  46, 49;  Walrath  v.  Norton,  6  Gilman,  437,  440 ;  Driver, 
adm'r,  v.  Hudspeth,  16  Alabama,  848,  851 ;  Cole  v.  Taylor,  2  Zabriskie^ 
59,  60.  But  receipts  upon  the  faith  of  which  others  have  acted,  cannot 
be  gamsaid ;  Union  Bank  v.  SoUee,  2  Strobhart,  890,  407. 

H.  B«  W. 
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EASTEK 37  GEO.  8,  K.  B. 

[reported  7  T.  R.,  269.] 

Where  money  has  been  paid  by  the  plaintiff  to  the  defendant  under  the  compnl- 
Bion  of  legal  procesS)  which  is  afterwards  discovered  not  to  have  been  due,  the 
plaintiff  cannot  recover  it  back  in  an  action  for  money  had  and  received. 

Thi  defendant  formerly  brought  an  action  against  the  present  plaintiff 
for  goods  sold,  for  which  the  plaintiff  had  before  paid  and  obtained  the 
defendant's  receipt ;  but  not  being  able  to  find  the  T<?ceipt  at  that  time, 
and  having  no  other  proof  of  the  payment,  he  coald  not  defend  the  action, 
but  was  obliged  to  submit  and  pay  the  money  again,  and  he  gave  a  cogno- 
rit  for  the  costs.  The  plaintiff  afterwards  found  the  receipt,  and  brought 
this  action  for  money  had  and  received  in  order  to  recover  back  the  amount 
of  the  sum  so  wrongfully  enforced  in  payment.  But  Lord  Kenyon  was 
of  opinion,  at  the  trial,  that  after  the  money  had  been  paid  under  legal 
process  it  could  not  be  recovered  back  again,  however  unconscientiously 
retained  by  the  defendant,  though  the  case  of  Moses  v.  Macfarlane,  2  Burr. 
1009,  was  referred  to ;  and  thereupon  the  plaintiff  waa  nonsuited. 

Gibhs  now  moved  to  set  aside  the  nonsuit  and  to  grant  a  new  trial ; 
relying  on  a  subsequent  case  of  Livesay  v.  Rider,  E.  22  G.  8,  B*B,  where, 
on  a  similar  motion,  the  court  held  such  an  action  maintainable.  And  he 
pressed  for  the  opinion  of  the  court  in  order  that  the  question  might  be 
settled. 

Lord  Kenyan^  Q,  3.  I  am  afraid  of  such  a  precedent.  If  this  action 
ooald  be  maintained,  I  know  not  what  cause  of  action  could  ever  be  at  rest. 
After  a  recovery  by  process  *of  law,  there  must  be  an  end  of  liti-  r^og-i 
gatton,  otherwise  there  would  be  no  security  for  any  person.  I  I-  ^ 
cannot,  therefore,  consent  even  to  grant  a  rule  to  show  cause,  lest  it  should 
seem  to  imply  a  doubt.  It  often  happens  that  new  trials  are  applied  for 
on  the  ground  of  evidence  supposed  to  have  been  discovered  after  the  trial  j 
and  they  are  as  often  refused  ;  but  this  goes  much  further. 

Aihhur9tf  J.,  of  the  same  opinion. 

Grose,  J.  It  would  tend  to  encourage  the  greatest  negligence,  if  we 
were  to  open  a  door  to  parties  to  try  their  causes  again  because  they  were 
not  properly  prepared  the  first  time  with  their  evidence.  Of  the  general 
principle  there  can  be  no  doubt;  and  though  the  last  case  cited  seems  to 
throw  some  ambiguity  upon  it,  yet  some  of  the  positions  there  stated^) 
are  so  entirely  repugnant  to  every  principle  of  law,  that  I  have  less  dim- 
eolty  in  disregarding  the  whole  authority  of  it. 

Lawrence,  J.     If  the  ease  alluded  to  be  law,  it  goes  the  length  of 

(«)  Which  his  lordship  read  from  the  note  of  it. 
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establishing  this,  that  every  species  of  evidence,  which  was  omitted  by 
accident  to  be  brought  forward  at  the  trial,  may  still  be  of  avail  in  a  new 
action  to  overhale  the  former  judgment,  which  is  too  preposterous  to  be 
stated. 

Rule  refused. 


The  decision  in  this  case  is  founded  on  the  policy  expressed  in  that  well-known 
maxim, ''  IntereH  reipubUcce  tU  sU  finis  litium"  And  in  order  to  prevent  the  con- 
fusion which  would  inevitably  arise  from  allowing  either  well-considered  trans- 
actions between  parties,  who  had  a  sufficient  opportunity  of  inquiring  before  they 
acted,  or  solemn  decisions  of  courts  of  justice,  to  be  wantonly  opened  and  re- 
discussed,  to  the  accumulation  of  expense  and  litigation,  the  law,  though  for  a 
time  unsettled  by  the  decision  in  Moses  v.  Macfarlane,  2  Burr.  1009,  recognises 
two  general  rules  which  are  thus  expressed  by  Mr.  Justice  Paterson,  delivering 
judgment  in  The  Duke  de  Cadaval  v.  CJollins : — ''  I  admit,'*  said  his  lordship,  **  in 
general,  that  money  paid  under  compulsion  of  law  cannot  he  recovered  hack  as 
money  had  and  reeeioed  ;  and  further,  w?iere  there  is  hona fides,  and  money  is  paid 
wihfuU  knowledge  of  ihefads^  though  (here  he  no  debt,  still  it  cannot  he  recovered 
hackJ' 

Under  the  former  branch  of  the  above  proposition  falls  the  case  reported  in 
the  text ;  under  it  also  falls  Brown  v.  M'Einally,  1  Esp.  279.  In  that  case, 
M^Einally  had  agreed  with  Brown  to  sell  him  all  his  old  iron  (except  bushel  iron, 
which  was  of  an  inferior  quality)  at  92.  per  ton.  The  iron  he  delivered  was  mixed 
with  bushel  iron ;  he  nevertheless  insisted  on  the  9Z.,  and  brought  an  action  for 
it.  M'Einally  paid  the  demand,  saying  at  the  same  time  he  did  so  without 
prejudice,  and  meant  to  bring  an  action  to  recover  back  the  overplus ;  the  pre- 
r*239l  ^^°^  action  was  brought  for  that  purpose.  Lord  Eenyon  said  tiie  action 
could  not  be  maintained,  *^*  That  to  allow  it,  would  be  to  try  every  ques- 
tion twice ;  for,  that  the  same  legal  ground  which  would  entitle  the  plaintiff  to 
recover  in  the  present  action,  would  have  been  a  good  defence  to  the  action 
brought  against  him  by  the  present  defendant :  that  money  paid  by  mistake  was 
recoverable  by  assumpsit ;  but  here  it  was  paid  voluntarily,  and  so  could  not  be 
recovered  under  the  circumstances  of  the  case." 

In  Hamlet  v.  Richardson,  9  Bingh.  644,  the  same  principle  was  acted  upon. 
That  was  an  action  for  money  had  and  received,  to  recover  cash  paid  in  the 
course  of  some  transactions,  arising  out  of  a  charter-party,  and,  as  the  plaintiff 
alleged,  in  mistake.  It  appeared,  however,  that  the  payment  had  been  made 
after  letters  explicitly  calling  the  plaintiff's  attention  to  ^e  subject  had  been  re- 
ceived by  him,  and  after  a  writ  had  actually  been  issued  against  him,  and  an 
appearance  had  been  entered  to  it.  The  jury  found  a  verdict  for  the  plaintiff, 
and  also  (which  renders  this  a  very  strong  case)  that  the  payment  had  been  made 
without  knowledge,  or  reasonable  means  of  knowledge,  of  the  facts  on  which  the 
demand  had  proceeded.  The  court,  however,  set  aside  the  verdict  **  We  think," 
said  the  Lord  Chief  Justice,  "  this  money  was  paid  under  compulsion  of  legal 
process.  In  Marriott  v.  Hampton,  it  did  not  appear  to  what  precise  point  the 
action  had  been  carried  before  the  money  was  paid ;  though,  from  the  circum- 
stances of  a  cognovit  having  been  given  for  the  costs,  it  is  probable  a  declaration 
had  been  delivered.  But  the  judgment  of  the  court  is  expressed  in  very  general 
terms,  namely,  'that,  after  a  recovery  by  process  of  law,  there  must  be  an  end  of 
litigation.'    In  Brown  v.  M'Einally,  the  payment  made  by  the  plaintiff  in  the 
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former  action  whicli  had  been  brought  against  him  by  the  defendant,  was  a  pay- 
ment made  after  action  brought,  but  in  what  stage  of  the  action  does  not  appear. 
Lord  Kenyon  held  the  action  not  maintainable,  for  that  to  allow  it  would  be  to 
try  erery  question  twice.  In  Milnes  v.  Duncan,  6  B.  &  C.  679,  Mr.  Justice  Hoi- 
royd  says, '  if  the  money  has  been  paid  afUr  proceedings  aetudUy  commenced^  I 
should  have  been  of  opinion  that,  inasmuch  as  there  was  no  fraud  in  the  defend- 
ant, it  could  not  be  recovered  back.' We  think  the  rule  of  law  was  ac- 
curately laid  down  by  Mr.  Justice  Holroyd,  and  that,  as  the  money  was  paid,  in 
this  case,  after  the  suing  out  of  process  to  recover  it,  the  defendants  in  the  former 
action  knowing  the  cause  for  which  the  writ  was  sued  out  before  they  paid  the 
money,  and  there  being  no  fraud  in  the  plaintiff  in  this  action,  it  appears  to  us 
that  no  action  is  maintainable  to  recover  it  back."  See  further.  Belcher  v.  Mills, 
6  Tyrwh.  715 ;  Harris  v.  Lloyd,  6  Mee.  k  Welsh.  432 ;  Eist  v.  Atkinson,  2  Oamph. 
63 ;  Gower  v.  Popkin,  2  Stark.  8 ;  Enibbs  v.  Hall,  1  Esp.  84.  [Skeate  v.  Beale, 
11  A.  k  E.  983.]  One  of  the  points  in  Fisher  v.  Samuda,  1  Campb.  190,  the 
fi^ts  of  which  are  stated  in  the  note  to  Cutter  v.  Powell,  ante,  p.  16,  proceeded  on 
the  same  principle.  The  case  of  Moses  v.  Macfarlane,  which  is  said  at  the  com- 
mencement of  this  note  to  have  unsettled,  for  the  time,  the  law  on  this  subject, 
is  reported  2  Burr.  1009.  There,  Macfarlane  sued  Moses  in  the  court  of  con- 
science, and  recovered  against  him  as  indorser  of  a  bill,  in  breach  of  a  written 
agreement  between  them ;  Moses  paid  the  money,  and  brought  an  action  for 
money  had  and  received,  in  the  Eing's  Bench,  to  recover  it  back,  which  was  held 
to  be  maintainable.  Although  the  decision  itself  has  been  overruled,  the  judg- 
ment of  Lord  Mansfield  contains  so  elegantly  worded  a  description  of  the  action 
for  money  had  and  received,  that  it  would  be  scarce  pardonable  to  dismiss  the 
in  which  it  appears,  without  extracting  it  ''  This  kind  of  equitable  action,'' 
his  lordship, ''  to  recover  back  money  which  ought  not  in  justice  to  be  kept, 
is  very  beneficial,  and  therefore  much  encouraged.  It  lies  only  for  money  which, 
tx  aquo  et  honOy  the  defendant  ought  to  refund.  It  does  not  lie  for  money  paid 
by  the  plaintiff  which  is  claimed  of  him  as  payable  in  point  of  honour  and 
honesty,  although  it  could  not  have  been  recovered  from  him  in  any  course  of 
law,  as  in  payment  of  a  debt  barred  by  the  Statute  of  Limitations,  or  contracted 
during  his  infancy,  or  to  the  extent  of  principal  and  legal  interest  upon  an  usuri- 
ous contract,  or  for  money  fairly  lost  at  play ;  because,  in  all  these  cases,  the  de- 
fendant may  retain  it  with  a  safe  conscience,  though,  by  positive  law,  he  was 
barred  from  recovering ;  but  it  lies  for  money  paid  by  ^mistake  or  upon  r^oAOl 
a  consideration  which  happens  to  fail,  or  for  money  got  through  imposi- 
tion, or  ^extortion,  or  oppression,  or  an  undue  advantage  taken  of  the  r^oiA^i 
party's  situation  contrary  to  laws  made  for  the  protection  of  persons 
under  those  circumstances."  [See  the  case  of  Ashmole  v.  Wainwright,  2  Q.  B. 
846,  in  which  it  was  held  that  money  had  and  received  would  lie  against  a  car- 
rier, who  had  refused  to  deliver  goods  without  payment  of  an  exorbitant  remu- 
neration, to  recover  back  the  surplus,  though  there  had  been  no  tender  of  any 
particular  amount;  and  notwithstanding  some  expressions  to  be  found  in  the 
judgment  of  the  court  in  the  case  of  Skeate  v.  Beale,  11  Adol.  k  Ell.  983,  there 
seems  to  be  no  doubt  that  money  extorted  by  duress  of  goods,  detainer  of  deeds, 
or,  in  the  words  of  Lord  Mansfield  already  cited,  '^  by  any  undue  advantage  taken 
of  the  party's  situation  contrary  to  laws  made  for  the  protection  of  persons  under 
those  circumstances,"  can  be  recovered  back  in  an  action  for  money  had  and  re- 
eeived : — thus,  in  Wakefield  v.  Newbon,  6  Q.  B.  276,  it  was  held  that  money  paid 
under  protest  by  a  mortgagor,  in  order  to  obtain  possession  of  his  title  deeds 
withheld  by  the  attorney  of  the  mortgagee  upon  an  unfounded  claim  of  lieui 
might  be  recovered  back  as  money  had  and  received ;  to  the  same  effect  also  is 
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Smith  y.  Sleap,  12  M.  &  W.  585.  In  the  caae  of  Parker  v.  The  Great  Western 
Bailwaj  GompaDj,  7  M.  ft  Gr.  253,  the  defendants  had  insisted  upon  a  larger  snm 
for  the  carriage  of  the  plaintiff's  goods  than  they  were  anthorised  to  take  under 
their  Act  of  Parliament ;  the  plaintiff,  in  order  to  hare  his  gooda  carried  bj  the 
railway,  paid  the  excess  under  protest,  and  brought  an  action  for  money  had  and 
received  to  recover  it  back.  For  the  defendants  it  was  contended  that  the  money 
was  voluntarily  paid  with  a  knowledge  of  the  facts,  in  pursuanoe  of  a  contract 
between  the  parties ;  but  the  court  held  the  action  maintainable  on  the  broad 
ground  that  the  payments  ''  were  made  in  order  to  induce  the  company  to  do  that 
which  they  were  bound  to  do  without  them."  This  was  followed  by  the  caae  of 
Gose  V.  Phipps,  7  M.  &  Gr.  586,  where  the  attorney  of  a  mortgagee  with  a  power 
of  sale  refused  to  stop  the  sale,  or  deliver  up  the  title  deeds  of  the  mortgaged 
property,  unless  paid  an  exorbitant  demand ;  it  was  held  that  the  administratrix 
of  the  mortgagors  having  paid  the  excess  under  protest,  could  recover  it  back  aa 
money  had  and  received ;  although  the  right  of  the  plaintiff  to  stop  the  sale  was 
only  eguUabUf  whilst  that  of  the  plaintiff  in  Paricer  v.  The  Great  Western  Com- 
pany, to  have  his  goods  carried  at  the  statutable  rate  was  a  strictly  legal  right. 
There  is,  however,  a  distinction  in  cases  of  distress,  so  that  where  sheep  were  dis- 
r*240&1  ^'^^^  dat/MffefecLsanty  and  the  owner  in  order  to  get  them  back,  *paid 
an  exorbitant  demand  as  for  damage  done,  without  tendering  a  reason- 
able sum,  it  was  held  he  could  not  recover  back  the  excess  in  an  action  for  money 
had  and  received,  upon  the  ground,  as  it  would  seem,  that  the  distrainor  was  not 
a  wrong  doer  in  detaining  the  sheep,  it  being  the  duty  of  the  plaintiff  and  not  of 
the  defendant  to  ascertain  and  tender  the  proper  amount  of  damage  done ;  Gulli- 
ver V.  Cosens,  1  G.  B.  788.  And  even  if  a  tender  have  been  made,  the  court 
thought  the  proper  remedy  would  have  been  detinue.  In  Lindon  v.  Hooper,  1  Gamp. 
414,  a  case  recognised  and  acted  on  by  the  court  in  Gulliver  v.  Gosens,  Lord  Mans* 
field  states  the  objection  for  money  had  and  received  under  somewhat  similar 
circumstances,  to  be  the  surprise  upon  the  defendant,  who  would  have  no  notice 
upon  the  record  of  the  mode  in  which  it  was  intended  to  make  the  receipt  of  the 
money  wrongful :  whether  by  disputing  the  right  to  distrain  at  all,  or  insisting 
upon  some  informality  in  the  mode  of  taking  the  distress.  It  may  be  said,  how- 
ever, that  the  objection  of  possible  surprise  to  the  defendant  would  be  applicable 
in  many  of  the  cases  where  the  action  has  been  held  maintainable.  See,  on  the 
subject  of  duress  by  distress,  Skeate  v.  Beale,  II  A.  &  E.  983.] 

The  application,  however,  of  the  above  doctrine  to  the  state  of  fi&cts  in  Moses 
V.  Macfarlane,  has  frequently  been  held  incorrect ;  that  case  was  denied  to  be 
law  by  Eyre,  C.  J.,  in  Phillips  v.  Hunter,  2  H.  Bl.  414 ;  by  Heath,  J.,  in  Brisbane 
V.  Dacres,  5  Taunt.  160,  and  cannot  be  now  considered  as  of  authority.  Equally, 
or  almost  equally,  obvious  to  censure,  is  the  case  of  Gobden  v.  Eendrick,  4  T.  B., 
432,  (the  point  here  spoken  of  being  reported  in  the  note.)  There  an  action  was 
brought  against  Gobden  by  SLendrick  for  a  groundless  demand,  which  Gobden 
paid  under  a  compromise,  and  brought  an  action  to  recover  it  back  \  it  was 
objected  that  this  was  to  litigate  the  same  claim  twice,  but  Lord  Eenyon  over- 
ruled the  objection,  saying,  that  it  was  not  paid  under  the  judgment  of  a  court. 
This  case,  however,  the  Lord  G.  J.  remarks,  in  Hamlet  v.  Richardson,  9  Bingh. 
647,  if  it  can  be  supported  at  all,  can  only  be  so  on  the  ground  of  fi»nd  in  the 
defendant. 

For  it  must  be  observed,  that,  even  since  the  decisions  which  have  overruled 
Moses  V.  Macfariane,  it  has  been  held  open  to  a  defendant  who  has  paid  money 
under  eompuUion  of  law  imposed  upon  him  by  the  fraudulent  practices  of  the 
plaintiff,  to  maintain  an  action  to  recover  back  again  the  money  so  paid ;  not, 
indeed,  thai  any  case  has  gone  so  fiir  as  to  permit  proceedings  to  be  thus  ques- 
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tioned,  wMcli  have  advanced  to  tbe  matnritj  of  a  judgment;  though  frequently 
even  a  judgment,  particularly  if  signed  by  *  virtue  of  a  warrant  of  attor-   r#24o  I 
ney,  or  cognovit,  (which  are  the  subjects  of  a  peculiar  branch  of  the 
equitable  jurisdiction  of  the  courts,)  has,  when  fraudulently  and  improperly 
obtained,  been  set  aside  on  motion,    [The  amount  levied,  however,  under  a  fi.  fa., 
issued  upon  a  judgment  fraudulently  oi;  improperly  obtained,  cannot  be  recovered 
as  money  had  and  received  to  the  use  of  the  party  defrauded,  so  long  as  such 
judgment  subsists.    De  Medina  v.  Grove,  10  Q.  B.  152, 172.]    But  where,  under 
the  terror  of  inceptive  legal  proceedings  fraudulently  directed  against  him,  money 
has  been  paid,  the  party  paying  has  been  permitted  to  recover  it  in  an  action.  An 
instance  of  this  is  presented  by  the  late  case  of  The  Duke  de  Cadaval  v.  Collins, 
4  Ad.  &  £11.  858,  in  which  Don  Nuno  Alvares  Perereira  de  Mello,  Duke  de  Cada- 
val, knight  of  Alcantara  and  Calatrava,  a  grandee  of  Spain,  was  arrested  by 
Thomas  CoUins  an  insolvent,  for  a  fictitious  debt  of  10,000Z.  upon  a  writ  which 
was  afterwards  set  aside.    The  duke,  who  was  ignorant  of  the  English  language, 
in  order  to  obtain  his  release,  agreed,  in  writing,  to  pay  500^  and  to  give  bail  for 
the  remainder  of  the  sum ;  and  the  5001.  was  accordingly  paid.    An  action  hav- 
ing been  brought  by  the  duke  to  recover  it  back,  the  jury  found  for  the  plaintiff, 
and  the  defendant  Collins  knew  that  he  had  no  claim  upon  the  plaintiff.    And 
the  court  afterwards  discharged  a  rule  for  a  new  trial,  or  to  enter  a  nonsuit.   ''  It 
is  asserted,"  said  Lord  Denman,  ^  that  the  principle  of  decision  in  Marriot  v. 
Hampton  has  not  been  adhered  to  in  this  case.    But  that  case  does  not  warrant 
the  argument  drawn  from  it.   It  does  not  decide  that  money  obtained  under  com- 
puLuon  of  legal  process  cannot  be  recovered  back;  but  only  that,  after  the  defence 
in  an  action  has  fiskiled,  and  money  has  been  recovered  in  the  action,  it  cannot  be 
recovered  back  in  another  action.    This  is  the  ground  upon  which  the  decision 
is  put  by  Lord  Eenyon.    He  says,  'After  a  recovery  by  process  of  law — not 
extortion — there  must  be  an  end  of  litigation.'   It  will  be  observed  also,  in  Ham- 
let V.  Richardson,  that  Lord  C.  J.  Tindal  hints,  that  Cobden  v.  Eendrick  might 
be,  perhaps,  supported  on  the  ground  of fraudJ*    Analogous,  in  some  degree,  to 
the  case  of  Duke  de  Cadaval  v.  Collins,  is  that  of  Pitt  v.  Combes,  2  Ad.  k  £11. 
459,  which  came  before  the  court  by  way  of  motion.    Pitt  had  been  arrested 
while  privileged  as  in  attendance  on  the  court,  and  had,  in  order  to  obtain  his 
liberty,  paid  into  court,  under  a  judge's  order,  the  amount  for  which  he  was  sued. 
The  court  ordered  it  to  be  restored  to  him.   '^  The  arrest,"  said  Lord  Denman,  C. 
J.,  ''was,  we  think,  illegal.    The  consequence  is,  that  the  money  was  improperly 
extorted.    In  so  saying,  I  do  not  mean  to  suggest  that  the  proceeding  was  cor- 
rupt ;  but  the  money,  having  been  the  price  paid  to  recover  liberty  improperly 
taken  away,  must  be  restored."    See  Jendwine  v.  Slade,  2  Esp.  573 ;  and  see  the 
judgment  of  Parke  B.,  in  Atlee  v.  Backhouse,  3  M.  &  Wels.  633 ;  [Unwin  v. 
Leaper,  1  M.  &  Gr.  752],  and  Wilson  v.  Ray,  10  A.  &  £.  82,  in  which  the  court 
overruled  Turner  v.  Hoole,  D.  &  B.  N.  P.  C.  27  [but  it  seems  the  report  of  the 
case  of  Turner  v.  Hoole  is  erroneous.    See  5  M.  &  Gr.  402,  note  («).]    In  Bris- 
bane V.  Dacres,  5  ^Taunt.  156,  we  find  Gibbs,  J.,  saying  that  he  was  conn-  r»24ll 
sel  in  Chatfield  v.  Paxton,  and  that  he  then,  and  still,  acceded  to  the  doc- 
trine, that  money  paid  with  knowledge  both  of  law  and  fact,  but  under  fear  of  an 
arrest,  would  be  recoverable.    A  special  action  on  the  case  may  also  be  main- 
tained for  the  abuse  of  process  for  the  purpose  of  extorting  property,  and  in  such 
action  it  is  unnecessary  to  aver  want  of  probable  cause,  or  that  proceedings  are 
determined ;  Grainger  v.  Hill,  4  Bing.  N.  C.  521. 

[There  is,  however,  a  distinction  between  an  agreement  to  pay  money  in  order 
to  be  liberated  from  a  wrongful  arrest,  and  an  agreement  to  pay  money  in  order 
to  obtain  the  release  of  goods  improperly  retained,  which  latter  is  upheld,  on  the 
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groand  that  an  agreement  cannot  be  avoided  by  dnreas  of  goods.  Skeate  v. 
Beale,  11  A.  &  E.  983.  But  see  tbe  observations  on  this  judgment  in  the  case 
of  Wakefield  t.  Newbon,  6  Q.  B.  280.]  (Money  paid  to  obtain  the  possession  of 
goods  illegally  and  wrongfully  detained,  may  be  recovered  back  in  assumpsit  for 
money  had  and  received ;  Oates  v.  Hudson,  6  Exchequer,  343.) 

The  second  branch  of  the  proposition  cited  at  the  commencement  of  this  note, 
from  the  judgment  of  Mr.  J.  Patteson,  was,  it  will  be  remembered,  as  follows: — 
Where  there  is  bona  fidea^  and  money  U  paid  wUh  fvUtX  knawledffe  of  the  fads, 
though  there  be  no  debt,  stiU  U  cannot  be  recovered  back.  This  is  in  accordance 
with  the  maxim  of  the  civil  law,  which  is  abo  that  of  our  own,  ignorantia  juris 
excusat  neminen,  ignorantia  faeti  excusat.  Thus  in  the  case  of  Bilbie  v.  Lnm- 
ley,  2  East,  469,  an  underwriter,  having  paid  the  loss,  sought  to  recover  it  back 
on  the  ground  that  a  tnaterial  letter  had  been  concealed.  But,  as  it  appeared  he 
knew  of  this  at  the  time  of  the  adjustment,  it  was  held,  that  he  could  not  reco- 
ver. Lord  EUenborough  asked  the  plaintiff's  counsel,  ''whether  he  could  state 
any  case,  where,  if  a  party  paid  money  to  another  voluntarily  with  full  knowledge 
of  the  facts  of  the  case,  he  could  recover  it  back  again,  on  account  of  his  igno- 
rance of  the  law  ?"  No  answer  being  given,  his  lordship  said,  that  Chatfield  v. 
Paxton  was  the  only  case  he  ever  heard,  where  Lord  Kenyon,  at  Nisi  Prius,  inti- 
mated  something  of  that  sort  But  when  it  was  afterwards  brought  before  the 
court,  other  circumstances  were  relied  on,  and  it  was  so  doubtful  on  what  ground 
it  turned,  that  it  was  not  reported.  ''  Every  man,"  his  lordship  observed,  "  must 
be  taken  to  be  cognisant  of  the  law,  otherwise  there  is  no  saying  to  what  extent 
the  excuse  of  ignorance  may  not  be  carried.  It  would  be  urged  in  almost  every 
case."  In  Lowry  v.  Bordieu,  Dongl.  467,  money  paid  under  a  mistake  of  law  was 
endeavoured  to  be  recovered  back  again.  And  there  Buller,  J.,  said, ''  Ignoran- 
tia juris  non  excusat"  &e.  With  regard  to  the  case  of  Chatfield  v.  Paxton,  men- 
tioned by  Lord  EUenborough,  a  very  full  account  of  it,  in  its  different  stages,  will 
be  found  in  the  judgment  of  Gibbs,  J.,  who  was  of  counsel  in  it,  in  Brisbane  v. 
Dacres,  5  Taunt.  155.  The  above  case  of  Bilbie  v.  Lumley,  iffrecognised  in  Lo- 
thian V.  Henderson,  3  B.  &  P.  420,  and  Gomery  v.  Bond,  3  M.  &  S.  378.  There 
the  defendant  agreed  for  the  purchase  of  some  seed,  but  on  its  being  brought  to 
him,  would  not  accept  it,  on  which  the  plaintiff  requested  him  to  try  to  sell  it  for 
him,  which  he  tried  to  do;  but  failing,  brought  it  back  again:  the  plaintiff  refused 
to  receive  it,  and  brought  this  action  for  the  price.  The  judge  submitted  to  the 
jury — 1.  Whether  there  was  an  agreement  for  sale. — 2.  Whether  the  plaintiff  had 
waived  it. — 3.'  Whether  he  had  done  so  in  ignorance  of  his  rights ;  telling  them, 
"  that  if  he  did  it  under  an  ignorance  of  the  law,  and  impression  that  his  remedy 
was  gone,  it  would  not  amount  to  a  waiver  of  the  benefit  of  the  agreement"  The 
jury  having  found  for  the  plaintiff,  a  rule  for  a  new  trial  was  obtained  on  the 
authority  of  Bilbie  v.  Lumley,  and  was  afterwards  made  absolute.  See  Wilson 
V.  Bay,  10  A.  &  E.  87.  In  Skyring  vi  Greenwood,  4  B.  &  C.  281,  the  principle 
established  by  Bilbie  v.  Lumley  was  carried  further,  and  it  was  held,  that  an 
allowance  in  an  account  is  equivalent,  for  this  purpose,  to  the  payment  of  money. 
In  that  case,  Messrs.  Greenwood  and  Cox,  the  celebrated  army  agents,  had  given 
credit  to  Major  Skyring  in  certain  sums  of  Is,  Id.  and  2s»  per  diem,  in  a  running 
account  between  him  and  themselves.  They  had  delivered  him  a  statement  of 
account  in  1821,  showing  a  balance  of  116Z.  9^.  Id.  in  his  &vour.  It  afterwards, 
however,  turned  out,  that  the  sums  of  Is.  Id.  and  2s.  per  diem,  were  not  payable 
to  officers  in  Major  Skyring's  situation,  and  that  Greenwood  and  Cox  had  received 
an  intimation  to  that  effect  in  December,  1816,  from  the  Ordinance-office,  which, 
however,  they  did  not  communicate  to  Major  Skyring  otherwise  than  by  ceasing 
to  credit  him  in  account  with  the  Is.  Id.  per  diem  after  the  end  of  1817,  and  by 
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writing  liim  a  letter  in  1821,  reqaiiing  repayment  of  the  1«.  Id.  and  2«.  payments. 
In  an  action  by  the  administratrix  of  the  Major  for  the  balance  due  at  the  time 
of  his  death,  they  were  not  permitted  to  retain  the  sums  with  which  they  had  by 
mistake  credited  him.  ''  Suppose  "  said  Bayley,  J.,  '^  thai  the  balance  of  the 
acoonnt  delivered  in  1821  had  been  paid  to  Major  Skyring,  *and  that  no  , 
subsequent  pay  had  been  received  for  his  use  by  the  defendants,  and  they  *■  J 
had  brought  an  action  to  recover  back  the  money  paid.  It  would  have  been  a 
good  defence  to  that  action  to  say,  that  the  defendants  had  voluntarily  advanced 
money  to  the  deceased  when  he  asked  no  credit ;  anl  that  they  had  received  the 
money  for  his  use;  and  that  on  the  faith  of  their  representation  he  had  drawn  it 
out  of  their  hands,  as  his  own  money,  and  had  been  induced  to  spend  it  as  such* 
(See,  in  accordance  with  this  view,  Shaw  v.  Picton,  4  B.  &  G.  715.)  And  if  they 
could  not  recover  the  money  back,  neither  ought  they  to  be  allowed  to  retain 
other  moneys  belonging  to  the  deceased,  on  the  ground  that  they  have  paid  or 
allowed  him  in  account  money  which  they  had  not  in  fact  received  to  his  use,  but 
which  they  had  suffered  him  to  consider  his  own  for  a  long  period  of  time." 

A  similar  point  was  decided  in  Bramston  v.  Robins,  4  Bingh.  11.  There,  a 
landlord,  from  1807  till  1822,  allowed  his  tenant  larger  sums  than  were  really 
payable  on  account  of  land-tax,  and  gave  receipts  on  that  footing.  The  tenant 
assigned  his  tenancy,  and  the  landlord,  discovering  his  mistake,  distrained  the 
assignee  for  the  arrears.  It  was  held  he  had  no  right  to  do  so.  "  It  is  an  estab- 
lished principle,"  said  Bestf  C.  J.,  '^  that  if  money  be  paid,  (and  a  tetUemeni  an 
accoufU  is  (he  same  thing,)  with  a  full  knowledge  of  the  circumstances  at  the  time 
of  the  payment,  it  cannot  be  recovered  by  the  payer." 

In  Bramston  v.  Robins,  the  court  relied  upon  the  judgment  in  Brisbane  v. 
Dacres,  5  Taunt.  143,  which  is  a  celebrated  case  upon  this  subject  In  that  case, 
the  captain  of  a  king*s  ship  had  brought  home  treasure  for  tiie  public  in  the  per- 
formance of  his  duty,  and  treasure  for  individuals  for  his  own  emolument.  He 
received  freight  for  both,  and  paid  one-third  of  it,  according  to  an  usage  formerly 
established  in  the  navy,  to  the  admiral  commanding  him.  He  afterwards  disco- 
vered that  he  was  not  bound  by  law  to  pay  any  part  to  the  admiral,  and  there- 
upon he  brought  this  action  to  recover  back  the  above  payment  The  court  held, 
that  he  had  acted  illegally  in  conveying  home  the  private  treasure  for  his  own 
benefit  without  the  orders  of  some  competent  authority,  and  could  therefore  found 
no  claim  on  such  a  transaction.  And  that,  with  regard  to  the  public  treasure, 
the  third  having  been  paid  over  to  the  admiral,  with  full  knowledge  of  the  fiicts, 
could  not  now  be  recovered,  since  the  admiral,  having  received  it  in  accordance 
•with  the  usage  of  the  profession,  might  conscientiously  retain  it.  Heath  J-,  said 
this  was  a  stronger  case  than  Marriot  v.  Hampton ;  "  for  that  w&b  judicium  reddu 
turn  in  inoiiumy  whereas  here  the  plaintiff  is  judge  in  his  own  cause,  and  decides 
against  himself,  and  he  cannot  be  heard  to  repeal  his  own  judgment"  Lord 
Eldon,  Chancellor,  in  7  Yes.  23,  Bromley  v.  Holland,  approves  Lord  Eenyon's 
doctrine,  and  calls  it  a  sound  principle,  that  a  payment  voluntarily  made  is  not 
to  be  recovered  back. 

But  though  a  payment  made  with  knowledge  of  the  facts  cannot  be  recovered 
back  because  made  in  ignorance  of  law,  it  is  different  where  the  payment 
was  made  under  a  mistake  of  facts.  In  Milnes  v.  Duncan,  6  B.  ft  0.  671,  the 
plaintiff,  who  was  employed  by  the  defendant  to  collect  his  rents,  having  received 
more  than  150Z.,  sent  to  him  on  account  thereof  a  bill,  dated  at  "  Glen  Anne 
Mills,  Nov.  24,  1826,"  on  a  gentleman  at  Liverpool,  and  which  had  several 
indorsements,  but  bore  nothing  on  the  face  of  it  which  showed  it  to  have  been 
drawn  or  indorsed  in  Ireland.  ^  The  bill  was  dishonoured,  and  the  defendant 
overheld  it  so  long  as  to  discharge  all  the  previous  parties ;  he  nevertheless  called 
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on  the  plaintiff  to  remit  the  160L  rent  for  which  the  bill  was  tent,  alleging  that 
it  was  a  nullity,  being  impressed  with  the  four-shilling  stamp.  The  plaintiff 
directed  his  agent  to  examine  it,  and,  being  satisfied  that  it  reaHj  bore  a  four- 
flhiUing  stamp,  paid  the  amount  of  it  to  the  defendant.  Afterwards  it  wae  disco* 
Tered  that  the  bill  had  been  drawn  in  Ireland,  and  bore  the  stamp  appropriated 
to  a  bill  of  that  amount  by  the  Stamp  Act  of  that  part  of  the  kingdom,  on  which 
he  brought  this  action  to  recoyer  back  the  amount. 

r*2431  ^^^  court  held  that  he  was  entitled  to  recover.  ^  There  is  no  donbt," 
*■  *said  Mr.  Justice  Bajley, ''  as  to  the  rule  of  law  applicable  to  this  case. 

If  a  party  pay  money  under  a  mistake  of  the  lawj  he  cannot  recover  it  back.  But 
if  he  pay  money  under  a  mistake  of  the  real  factsj  and  no  laches  are  imputabiU 
to  him  in  respect  of  his  omitting  to  avail  himself  of  the  means  of  knowledge 

within  his  power,  he  may  recover  back  such  money It  seems  to  me 

that  the  plaintiff,  at  the  time  when  he  made  the  payment,  had  no  adequate  means 
of  knowing  that  the  bill  was  not  a  void  bill;  that  being  evident,  it  is  quite  dear 
that  the  money  was  paid  under  a  mistake  of  &cts,  and  unihout  any  laches  on 
the  part  of  the  plaintiff,  and  for  these  reasons,  I  think  he  is  entitled  to  recover  it 
back."  [But  where  upon  the  settlement  of  an  account  between  plaintiff  and 
defendant,  the  latter  claimed  a  deduction  in  respect  of  a  payment  alleged  to 
have  been  made  by  him  for  the  plaintiff,  which  was  by  mistake  allowed,  and 
r^oAo  1  ^^^  balance  ^struck  and  accepted  by  plaintiff  on  the  footing  of  such 
deduction :  it  was  held  that  an  action  for  money  had  and  received  would 
not  lie  to  recover  the  amount  so  allowed ;  Lee  v.  Merrett,  8  Q.  B.  820.]  In 
Chatfield  v.  Paxton,  2  East,  471,  note,  Mr.  J.  Ashhnrst  says,  that  ^  where  a 
payment  has  been  made,  not  with  the  full  knowledge  of  the  &cts,  but  only  under 
a  blind  suspicion  of  the  case,  and  it  is  found  to  have  been  paid  unjustly,  the  party 
paying  may  recover  it  back  again."  The  recent  case  of  Lucas  v.  Worswick,  1 
Moo.  &  Rob.  293,  in  the  Common  Pleas  of  Lancaster,  has  advanced  this  doctrine 
still  further.  In  that  case  tiie  defendant,  having  a  claim  for  work  and  labour 
against  the  plaintiff,  amounting,  as  he  insisted,  to  142^.  Is.  6d.,  but,  as  they  in- 
sisted, to  911.  7s.  6(2.  only,  requested  202.  10^.  on  account,  which  was  paid  him. 
He  afterwards  met  Mr.  Lucas,  one  of  the  plaintiffs,  the  same  firom  whom  he  had 
received  the  201.  10«.,  and  agreed  to  give  up  the  disputed  item,  on  which  Mr. 
Lucas  paid  him  97^  Is.  6(2.,  but  almost  immediately  after  sent  him  notice  that  he 
had  forgotten,  when  he  did  so,  that  he  had  previously  paid  him  20Z.  10^.,  which 
he  therefore  requested  him  to  return,  and,  on  his  refusal,  brought  an  action  for  it. 
Pollock,  for  the  defendant,  submitted,  that  the  money  having  been  paid  by  Lucas 
voluntarily,  and  with  knowledge  of  all  the  facts,  could  not  be  recovered.  The 
point  was  reserved,  and  the  plaintiff  had  a  verdict  subject  to  it.  The  case  was 
afterwards  fully  discussed  before  Lord  Denman  and  Baron  BoUand,  who  said, 
^that  as  the  jury  had  in  effect  found  that  the  money  was  paid  by  misteke  in  the 
hurry  of  business,  they  were  of  opinion  that  it  might  be  recovered  back  as  money 
had  and  received  to  the  use  of  the  plaintiffs  ;"  and  they  discharged  the  rule  Nisi, 
which  had  been  obtained  for  a  nonsuit  The  dicta  in  this  case  certainly  go  far. 
The  money  paid  by  Lucas  to  the  defendant  could  not  have  been  paid  under  any 
misteke  of  law,  and  therefore  if  paid  by  mistete  at  all,  it  must  have  been  under 
a  misteke  of  fact  But  whether  it  be  consistent  with  sound  policy  to  allow  a 
person  who  has  had  the  very  fullest  means  of  knowing  all  the  &cto  to  allege  that 
he  was  hurried,  and  that  he  has  forgotten  them,  appears  extremely  questionable^ 
The  truth  or  untruth  of  such  an  excuse  may  be  the  subject  of  probable  guess  to 
others,  but  can  be  known  only  to  the  party  making  it,  and  ita  admission  seems  to 
afford  great  facilities  to  parties  wishing  to  rip  up  and  litigate  transactions  which 
have  turned  out  less  advantegeous  to  them  than  they  once  expected.    Can  it  be 
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said  that  such  a  person  has  been  gwlty  of  no  laches  7  a  question  which  in  Milne 
▼.  Duncan  was  considered  material.  Nor  does  it  seem  absolutely  necessary  to 
^establish  such  a  doctrine  in  order  to  support  Lucas  v.  Worswick,  for  it  r#0Aq^i 
seems  obrions  that  the  conduct  of  the  defendant  was  tinctured  with   '■  -' 

fraud;  and  if  so,  he  could,  of  course,  not  be  permited  to  retain  moneys  entrapped 
by  circnmvention  and  dishonesty.    It  has,  however,  been  decided  by  the  Exche- 
quer, in  Kelly  v.  Solan,  9  M.  &  W.  54,  that  money  paid  in  ignorance  of  facts  by 
a  person  who  once  had  fiiU  knowledge  of,  but  has  forgotten  them,  may  be  reco- 
vered.   "  The  position,"  says  Baron  Parke,  "  that  a  party  so  paying  is  precluded 
from  recovering  by  laches  in  not  availing  himself  of  the  means  of  knowledge  in 
his  power,  seems  to  have  been  founded  on  the  dictum  of  Mr.  J.  Bayley,  in  the 
case  of  Milnes  v.  Duncan,  and  with  all  respect  to  that  authority,  I  do  not  think 
it  can  be  sustained  in  point  of  law.    If,  indeed,  the  money  is  intentionally  paid 
without  reference  to  the  truth  or  falsehood  of  the  fact,  the  plaintiflF  meaning  to 
waive  all  inquiry  into  it,  and  that  the  person  receiving  shall  have  the  money  at 
an  events,  whether  the  fact  be  true  or  false,  the  latter  is  certainly  entitled  to  re- 
tain it  J  but  if  it  is  paid  under  the  impression  of  the  truth  of  a  fact  which  is  untrue, 
it  may,  generally  speaking,  be  recovered  back,  however  careless  the  party  paying 
may  have  been  in  omitting  to  use  due  diligence  to  inquire  into  the  fkct.    In  such 
a  case,  the  receiver  was  not  entitled  to  it,  nor  intended  to  have  it."    And  as  the 
opinion  of  Mr.  J.  Bayley  was  questioned  in  the  above  judgment,  so  it  seems  to 
have  been  overruled  by  Bell  v.  Qardiner,  4  Manning  i  Qranger,  11,  in  which  a 
person  who  had  given  a  note  for  a  demand  from  which  he  had  friU  means  of  know- 
ing that  he  was  discharged,  was  held  to  have  a  good  defence  to  an  action  brought 
upon  it    ''  We  can,  in  fact,"  says  the  Lord  Chief  Justice,  "  in  that  case  regard 
the  possession  of  the  means  of  knowledge  only  as  affording  a  strong  observation 
to  the  jury  to  induce  them  to  believe  that  the  party  had  actual  knowledge  of  the 
circumstances,  but  there  is  no  conclusive  rule  of  law,  that  because  a  party  has 
the  means  of  knowledge  he  has  the  knowledge  itself."]     {See  Higgs  v.  Scott,  7 
C.  B.  63.}    In  Brisbane  v.  Dacres,  it  was  thrown  out,  that  money  paid  with  fhll 
knowledge  of  the  facts,  might  be  recoverable  if  it  were  contra  cequum  et  honutn 
that  the  defendant  should  retain  it.    And  on  this  reason,  it  is  apprehended,  rests 
the  case  of  Dew  v.  Parsons,  2  B.  &  A.  562,  which  was  an  action  brought  by  the 
Sheriff  of  Herefordshire,  against  one  Parsons  an  attorney,  for  the  sum  of  four 
shillings  and  a  penny,  against  which  the  defendant  claimed  to  set  off  ten  and  six- 
pence, which  his  clerk  had  paid  to  the  plaintiff  on  the  issuing  of  three  warrants 
under  one  writ,  against  three  defendants ;  the  clerk  paid  it  on  its  being  claimed 
by  the  plaintiff  as  a  right ;  but,  on  mentioning  it  to  the  defendant,  he  disapproved 
of  it,  and  said  it  was  an  imposition.    The  learned  judge,  Mr.  J.  Holroyd,  held, 
that  the  plaintiff  had  a  right  to  four<pence  only  for  each  warrant ;  and  he  was 
consequently  nonsuited.    On  a  motion  for  a  new  trial,  it  was  urged  that  the 
money  had  been  paid  with  full  ^knowledge  of  the  facts,  and  therefore,  r«244l 
could  not  be  recovered.    On  the  other  hand,  it  was  contended  that  the 
money  had  been  wrongfully  exacted  under  a  claim  of  right,  and  that  it-  was 
against  good  conscience  that  the  plaintiff  should  retain  it.    The  rule  was  dis- 
charged.   In  Brisbane  v.  Dacres,  Gibbs,  J.,  mentions  that  extortion  was  one  of 
those  cases  in  which  money  paid  might  be  recovered  back ;  and,  indeed,  the  dis- 
tinction is  plain  to  common  sense,  between  the  case  of  money  paid  upon  a  claim 
made  by  a  public  officer,  who  is  judge  in  his  own  cause,  and  has  the  power  of 
withholding,  by  his  own  mere  motion,  the  ordinary  rights  of  a  subject  from  the 
adverse  party  till  his  demand  is  complied  with,  and  money  paid  under  a  claim 
made  by  a  private  individual,  who  has  no  power  of  enforcing  it,  except  by  adopt- 
ing the  ordinary  legal  remedies.    In  the  former  case,  it  is  obviously  contra  cequum 
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et  bonum  that  the  public  officer  should  retain  what  he  has  thus  acquired  by  taking 
an  undue  advantage  of  his  situation ;  in  the  latter  case,  the  claimant  may  have 
been  impressed  with  a  fair  belief  of  his  own  right,  and  (if  the  party  making  the 
payment  was  not  deceived)  then  his  retainer  of  the  money  when  paid,  is  no  more 
contra  cequunif  than  his  claim  of  it  in  the  first  instance.  These  considerations 
render  it  somewhat  difficult  to  reconcile  with  sound  principle  the  case  of  Bize  v. 
Dickason,  1  T.  R.  285,  where  there  were  mutual  debts  between  two  persons,  and 
one  of  them  becoming  bankrupt,  the  other,  instead  of  setting  off  his  own  claim, 
as  he  might  have  done,  paid  the  assignees  in  full ;  and  it  was  held,  that  he  might 
recover  an  amount  corresponding  to  that  which  he  had  neglected  to  set  off  in  an 
action  for  money  had  and  received  against  the  assignees.  On  this  case,  Gibbs, 
J.,  observes,  in  Brisbane  v.  Dacres,  that  the  only  question  raised  in  it,  was,  whe- 
ther the  plaintiff  would  have  had  a  right  to  deduct  the  sum  he  sued  for ;  and  it 
is  certainly  hard  to  reconcile  it  with  Bilbie  v.  Lumley.  It  has,  however,  frequently 
been  treated  as  a  case  of  money  received  against  conscience  ex  gr.,  in  the  same 
report  of  Brisbane  v.  Dacres,  p.  162,  Mansfield,  0.  J.,  says, "  In  Bize  v.  Dickason, 
the  money  ought,  conscientiously,  to  have  been  repaid."  [In  Wilson  v.  Ray,  10 
A.  &  E.  82,  a  creditor,  who  had  insisted  on  security  as  the  condition  of  his  agree- 
ing to  a  composition,  received  the  amount  of  such  security,  and  it  was  held,  that 
having  been  paid  voluntarily,  and  with  full  knowledge  of  the  facts,  it  was  not  re- 
coverable back.  An  attempt  was  made  to  question  this  case  in  Gibson  v.  Bnnce, 
5  M.  &.  Gr.  401 ;  but  it  seems  to  accord  in  principle  with  those  cases  which 
establish  that  neglect  in  omitting  to  set  up  a  defence  at  the  proper  time  is  irre- 
mediable; as  if  one  discharged  under  the  insolvent  act  1  &  2  Vict.  c.  110,  (the 
ninety-first  section  of  which  statute  renders  securities  for  scheduled  debts  invalid), 
gives  a  warrant  of  attorney  for  such  debt  without  action,  the  court  will  set  aside 
the  warrant  of  attorney  and  judgment  signed  thereon,  Kzp.  Hart,  2  Dowl.  &  L. 
778 ;  but  if  he  suffer  judgment  to  go  against  him  by  default  in  an  adverse  action 
wherein  he  might  have  pleaded  the  defence,  the  court  will  not  interfere.  Phil- 
pott  V.  Aslett,  1  C.  M.  &  R.  85 ;  Denne  v.  Knott,  7  M.  &  W.  143  ;  Lane  v.  Chap- 
man, 11  A.  &  E.  143  ;  see  also  Bradshaw  v.  Bradshaw,  9  M.  &  W.  29.  The  cases 
of  Smith  V.  Bromley  and  the  other  authorities  cited  hereafter,  p.  298,  in  the  note 
to  Merryweather  v.  Nixon,  in  which  money  paid  contrary  to  a  rule  of  law,  for  the 
protection  of  one  class  against  another,  has  been  held  recoverable,  may  be  re- 
ferred to  on  this  question.] 
Upon  the  whole,  then,  it  is  clear — 

1.  That  money  obtained  by  compulsion  of  law,  bona  fide,  and  without 
taking  an  undue  advantage  of  the  situation  of  the  party  paying  it,  is  not  reco- 
verable. 

2.  That  money  paid  with  full  knowledge  of  the  facts  is  not  recoverable,  if  there 
be  nothing  unconscientious  in  the  retaining  of  it. 

3.  That  money  paid  in  ignorance  of  the  facts  is  recoverable,  provided  there 
have  been  no  laches  in  the  party  paying  it. 

The  application  of  these  rules  will  be  seen  in  the  decisions  brought  together 
in  the  above  note. 

A  branch  of  the  doctrine  established  in  Harriot  v.  Hampton  is  to  be  found  in 
those  cases  which  render  a  payment  made  by  a  bankrupt  under  compulsion  of 
law  valid  against  his  assignees.  See  Reynolds  v.  Wedd,  4  Bing.  N.  G.  694,  where 
most  ef  the  previous  authorities  were  cited. 
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Money  paid  nnder  a  jadgment  oannot  be  recovered  back  in  a  new  suit, 
grounded  on  matter  that  would  have  been  a  defence  to  the  former  action. 
White  V.  Ward  and  Ajlesworth,  9  Johnson,  232  ;  Loomis  v.  Pulver,  id., 
244 ;  The  Trustees  v.  Keller,  1  Alab.  408 ;  Loring  v.  Mansfield,  17  Mas- 
sachusetts, 394 ;  Homer  v.  Fish  et  al.,  1  Pickering,  435 ;  See  Whitcomb 
et  al.  V.  Williams  et  al.,  4  Pickering,  288  ;  Carter  v.  Canterbury,  3  Con- 
necticut, 456;  Tilton  v.  Gordon,  1  New  Hampshire,  33;  Holden  v. 
Curtis  and  another,  2  id.  61.  That  equity  will  not  grant  relief  in  such 
case,  see  Le  Guen  v.  Gouvemeur  and  Kemble,  1  Johnson's  Cases,  436 ; 
and  Smith  and  Mead  v.  Lowry,  1  Johnson's  Chancery,  320.  That  Moses 
V.  Maofarlane,  is  considered  as  overruled,  see  O'Harra  v.  Hall,  4  Dallas, 
340 ;  and  Smith  v.  Lewis,  3  Johnson,  '}57,  169.  If  the  plaintiff  in  the 
former  judgment,  after  satisfaction,  promise  to  repay  what  the  defendant 
will  prove  to  have  been  paid  before  the  judgment,  the  consideration  is 
good  and  the  promise  binding.     Bently  v.  Morse,  14  Johnson,  468. 

It  seems  to  be  well  settled  that  money  erroneously  paid,  or  allowed^ 
under  mutual  ignorance  or  mistake  as  to  facts,  may  be  recovered  back ; 
Dnrkin  &  Henderson  v.  Cranston  and  others,  7  Johnson,  442 ;  Wait  v. 
I^gg^^^y  ^  Cowen,  195;  Burr  v.  Yeeder,  3  Wendell,  412;  Tinslar  v. 
May,  8  id.  561;  Union  Bank  v.  U.  S.  Bank,  3  Massachusetts,  74;  Pear- 
son V.  Lord,  6  id.  81 ;  Garland  v.  Salem  Bank,  9  id.  408 ;  Lazell  v.  Mil- 
ler, Jr.,  15  id.  207 ;  The  Mechanics'  Bank  v.  Earp,  4  Rawle,  385,  388 ; 
unless  the  mistake  arose  from  the  negligence  of  the  party  paying,  to 
examine  and  take  notice  of  information  within  his  reach ;  West  v.  Hous- 
ton, 4  Harrington,  170.  <<  The  cases  founded  on  mistake,  seem  to  rest 
on  this  principle ;  that  if  parties  believing  that  a  certain  state  of  things 
exist,  come  to  an  agreement  with  such  belief  for  its  basis,  on  discovering 
their  mutual  error,  they  are  remitted  to  their  original  rights ;"  per  Savage, 
C.  J.,  in  Mowatt  and  others  v.  Wright,  1  Wendell,  355, 362.  And  hence 
the  better  opinion  is,  that  the  means  of  ascertaining  the  real  facts,  are  not 
tantamount  to  an  actual  knowledge.  Thus,  money  paid  on  a  mistake  in 
computation,  arising  from  a  wrong  date,  is  recoverable ;  White  v.  Leggett, 
8  Cowen,  197 ;  and  so  where  a  party  paid  for  a  quantity  of  wheat  by  the 
lot,  at  a  certain  rate  per  bushel,  both  vendor  and  vendee  estimating  the 
number  of  bushels  in  the  pile  from  the  size  of  another  pile,  which  both 
supposed  to  contain  a  certain  number  of  bushels,  but  which  contained 
only  that  number  of  half  bushels,  the  excess  of  payment  was  recovered ; 
Wheadon  v.  Olds,  20  Wendell,  175.  So  where  interest  was  computed  on 
wrong  principles  of  law,  though  as  to  figures,  rightly  enough ;  Boyer  v. 
Pack,  2  Denio,  108.  See,  also,  particularly.  The  Baltimore  and  Susq. 
R.  R.  V.  Faunce,  6  Gill,  68 ;  and  Rutherford  v.  Mclvor,  21  Alabama, 
756 ;  in  which  the  C.  J.  says  that,  on  examining  the  cases  in  which  a 
recovery  has  been  allowed  on  the  ground  of  mbtake,  a  majority  of  them 
showed  that  the  party  paying  had  the  means  of  ascertaining  the  true 
facts.  The  weight  of  American  decisions  seems  thus  to  ooineide  with  the 
English  rule,  as  laid  down  in  Kelly  v.  Solari,  9  Meeson  &  Welsh.  53 ; 
Lucas  V.  Worswick,  1  Moody  &  Rob.,  293.  The  laws  of  foreign  govern- 
ments, and  other  states,  are  regarded  as  facts.  Haven  v.  Foster,  9  Pick- 
ering, 113 ;  and  so,  apparently,  perhaps,  is  the  statute  law  of  a  man's  own 
state ;  Pitcher  v.  The  Turin  Plank  Road,  10  Barb.  438.    An  exception  to 
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the  rule  of  payment  under  a  mistake  of  fact,  Ib  the  payment  by  a  drawee 
of  a  forged  draft ;  the  drawee  being  supposed  to  know  his  eorrespondenf  s 
signatare.  But  even  hero  the  rule  has  been  qualified  in  regard  to  an 
acceptor  for  honor,  who  paid  without  seeing  the  draft ;  Goddard  y.  The 
Merchants'  Bank,  4  Comstock,  148. 

The  question  of  a  voluntary  payment  in  ignorance  or  mistake  of  law,  is 
somewhat  more  doubtful.  In  Haven  v.  Foster,  9  Pickering,  113, 129. 
Morton,  J.,  said,  "  Whether  money  paid  through  ignorance  of  law  can 
be  recovered  back,  is  a  question  much  vexed,  and  involved  in  no  inconsi- 
derable perplexity.  We  do  not  court  the  investigation  of  it,''  &o.  How- 
ever, the  question  is  taken  up  by  Sutherland,  J.,  in  Clarke  v.  Butcher, 
9  Cowen,  674,  and  the  cases  exinnined,  and ,  the  following  conclusions 
arrived  at :  <<  Although  there  are  few  dicta  of  eminent  judges  to  the  con- 
trary, I  consider  the  current  or  weight  of  authorities  as  clearly  establish- 
ing the  position,  that  when  money  is  paid  with  a  full  knowledge  of  all  the 
fiaots  and  circumstances  upon  which  it  is  demanded,  or  with  the  means  of 
such  knowledge,  it  cannot  be  recovered  back  upon  the  ground  that  the 
party  supposeKi  he  was  bound  in  law  to  pay  it,  when  in  truth  he  was  not. 
He  shall  not  be  permitted  to  allege  his  ignorance  of  law;  and  it  shall  be 
considered  a  voluntary  payment."  In  Mowatt  and  others  v.  Wright,  1 
Wendell,  355,  the  same  conclusion  is  deduced  by  Savaqe,  0.  J.,  but  the 
case  was  decided  on  other  ground,  and  Wyman  v.  Farnsworth,  3  Bar- 
bour's S.  Ct.  370 ;  Peterborough  v.  Lancaster,  14  New  Hampshire,  383, 
888;  Robinson  v.  City  Council,  2  Richardson,  317;  Newell  v.  Marsh,  8 
Iredell,  441 ;  Mayor,  &o.,  of  Baltimore  v.  Lefferman,  4  G-ill,  425,  431 ; 
Morris  v.  Mayor,  &o.,  of  Baltimore,  5  id.  244 ;  Elliot  v.  Swartont,  10 
Peters,  138,  153,  and  Dickens  v.  Jones,  6  Yerger,  483,  are  to  the  same 
effect.  <<  The  general  principle,  that  a  person  who  voluntary  pays  money 
to  another  claiming  it  as  a  debt,  may  recover  it  back  again  where  it  turns 
ont  to  have  been  paid  by  mistake,"  said  Sergeant,  J.,  in  a  late  case,  <<is 
recognised  by  our  law,  only  where  the  mistake  is  owing  to  misconception, 
error  or  ignorance  of  fact.  Where  the  party  alleged  merely  a  mistake  of 
the  law,  the  maxim  applies  ignorantia  juris  neminem  excuMt/'  Ege  v. 
Koontz,  8  Barr,  109, 113.  And  the  doctrine  was  sharply,  though  rightly 
applied,  in  Benson  v.  Monroe,  7  Cushing,  125,  where  a  demand  was  made 
by  the  City  of  Boston  on  the  owners  of  a  ship  arriving  at  that  port,  for 
fl  head  tax  of  (2,  laid  upon  his  foreign  passengers  by  a  state  law  of  Mas- 
sachusetts. The  owners  refused  to  pay  the  tax,  whereupon  the  city  officer 
brought  suit  to  recover  a  penalty  of  $200  for  each  passenger,  which  the 
act  gave.  The  Supreme  Court  of  Massachusetts  having  in  a  prior  case 
decided  that  the  act  was  constitutional,  the  owners  paid  the  tax  under  pro- 
test, and  with  notice  that  they  meant  to  sue  for  its  recovery.  Subse- 
quently to  the  payment,  this  law  was  decided  by  the  Supreme  Court  of 
the  United  States  to  be  unconstitutional  and  void.  I3ut  in  a  suit  now 
brought,  it  was  held  to  be  plain  that  he  could  not  recover;  it  being  a  rule 
of  law,  that  if  a  party,  with  a  full  knowledge  of  facts,  voluntarily  pays  a 
demand  unjustly  made  npon  him,  and  attempted  to  be  enforced  by  legal 
process,  he  cannot  recover  the  money  as  paid  by  compulsion,  unless  there 
be  fraud  in  the  party  enforcing  the  claim,  and  a  knowledge  that  the  claim 
is  unjust.     And  see  Mays  v.  Cincinnati,  1  Ohio  State,  274;  and  Borough 
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of  AUentown  y.  Saegar,  20  Penn'a  State,  421.  Howeyer,  where  an 
infant  had  paid  $10  as  a  compromise  of  a  threatened  suit  to  reooyer  a 
penalty  of  125,  which  both  plaintiff  and  defendant  erroneonslj  supposed 
was  giyen  by  a  statute,  the  court  held  it  reooyerable,  treating  it  not  as  a 
mere  mistake  of  law,  but  in  one  sense,  as  a  mistake  of  fact ;  Pitcher  y. 
The  Turin  Plank  Road  Co.,  10  Barbour,  437 ;  and  see  Boyer  y.  Pack,  2 
Denio,  108.  That  equity  will  not  relieye  against  a  payment  made  in 
ignorance  of  the  title  to  equitable  relief,  is  said  in  Jones  y.  Watkins,  1 
Stewart,  81.  See  Hunt  y.  Rousmanier,  8  Wheaton,  175,  211 ;  Bank  of 
the  U.  S.  y.  Daniels  &  al.,  12  Peters,  34,  55 ;  Good  y.  Herr,  7  Watts  & 
Sergeant,  253 ;  Hunt  y.  Moore,  2  Barr,  105,  109 ;  Magniac  y.  Thomson, 
2  Wallace,  Jr.,  209;  and  Jenks  y.  Mathews,  31  Maine,  319. 

If  the  money  paid  under  colour  of  a  legal  claim,  has  been  paid  to  a 
public  officer,  not  yoluntarily  as  an  acknowledgment  of  the  right,  but  com- 
pnlsorily  under  extortion,  it  may  be  reooyered  back.  Bipley  and  others 
y.  Oelston,  9  Johnson,  201 ;  Clinton  y.  Strong,  id.  370 ;  Elliot  y.  Swart- 
wout,  10  iPeters,  138 ;  The  County  of  La  Salle  y.  Simmons,  6  Oilman, 
613,  518;  Alston  y.  Durant,  2  Strobhart,  257.  And  so  generally,  money 
paid  to  obtain  the  possession  of  goods  illegally  and  wrongfully  obtained, 
may  be  recoyered  back  in  assumpsit  for  money  had  and  receiyed ;  Bates 
y.  The  New  York  Ins.  Co.,  3  Johnson's  Cases,  288;  Ripley  y.  Gelston,  9 
Johnston,  201 ;  Clinton  y.  Strong,  ib.  370;  Hearsey  y.  Pruyn,  7  id.  179; 
Chase  y.  Deyenal,  7  Greenleaf,  184 ;  Chase  y.  Taylor,  4  Harris  ft  John- 
eon,  54;  Henry  y.  Chester,  15  Vermont,  460;  Marriott  y.  Brune,  9 
Howard,  619;  Maxwell  y.  Griswold,  10  id.  242;  Hendley  y.  Call,  30 
Maine,  9 ;  Joyner  y.  The  Third  School  District,  3  Cushing,  567 ;  Dictum 
in  Mays  y.  Cincinnati,  1  Ohio  State,  269.  And  this  rule  applies  to  a  pay- 
ment to  a  public  or  private  officer  or  agent ;  Bipley  y.  Gelston ;  Frye  y. 
Lockwood,  4  Cowen,  454 ;  unless  it  is  made  for  the  use  of  the  principal| 
and  paid  oyer  to  him  without  notice  of  the  intention  to  reclaim  it. 

It  has  been  said,  that  where  a  restraint  is  imposed  in  good  faith,  with 
a  yiew  to  enforcing  a  supposed  legal  right,  money  paid  to  remoye  it  can- 
not be  recoyered  back ;  Lindon  y.  Hooper,  Cowper,  414 ;  Atlee  y.  Back- 
house, 3  N.  ft  W.  633,  646 ;  Colwell  y.  Pedon,  3  Watts,  827;  Webber  y. 
Aldrich,  2  New  Hampshire,  461 ;  but  in  these  cases,  the  goods  had  been 
distrained  for  rent,  and  were  within  the  rule,  that  a  payment  made  under 
compulsion  of  legal  process,  cannot  be  disputed ;  Newell  y.  March,  8  Ire- 
dell, 441 ;  unless  on  the  ground  of  a  mistake  of  facts;  Pool  y.  Allen,  7 
Iredell,  120 ;  Gates  y.  Hudson,  6  Exchequer,  346. 

H.  B.  W. 

J.  W.  W* 
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P2451    *MANBY  AND  ANOTHER 
•■      ■■  V.  SCOTT. 


K.  B.  MICH.— 12  CAR  2. 

[reported  1  LEYIKZ.,  4.] 

Whether  the  wife's  contract  shall  bind  the  husband  or  not. 

In  assumpsit,  on  issue  non-assumpsit,  a  special  verdict  at  Gnildhall, 
before  Mallet,  Justice,  found,  that  Scott's  wife  departed  from  him  without 
his  consent,  and  lived  twelve  years  separate  from  him,  and  then  returned; 
but  he  then  would  not  receive  her,  nor  allow  her  any  maintenance,  and 
discharged  or  forbade  tradesmen,  particularly  the  plaintiffs,  from  trusting 
her  with  any  wares :  and  that  the  plaintiffs,  being  mercers,  sold  to  the 
wife  wares  to  the  value  of  40/.,  and  that  the  prices  were  reasonable,  and 
the  things  fit  for  her  quality;  and  if  the  husband  was  obliged  to  pay  for 
them,  they  found  for  the  plaintiff,  and  if  not,  for  the  defendant. 

This  case  was  argued  at  the  bar  three  several  terms,  first  by  Alleyn,  for 
the  plaintiff,  and  Wylde,  for  the  defendant ;  secondly,  by  Finch,  for  the 
plaintiff,  and  Serjeant  Beare,  for  the  defendant ;  and  thirdly,  by  Jones, 
for  the  plaintiff,  and  Serjeant  Baldwin,  for  the  defendant,  aud  afterwards 
by  all  the  judges  at  the  bench,  viz.,  Foster,  Chief  Justice,  Mallet,  Twys- 
den,  and  Wyndham :  and  the  whole  court  agreed,  that  the  verdict  was  suf- 
ficient, though  it  did  not  find  what  the  goods  were;  for  although  what  are 
fit  and  necessary  is  to  be  tried  by  the  court,  yet  it  is  that  court  by  which 
the  case  is  tried,  and  not  the  court  here  before  which  it  comes  to  be  adjudged 
on  the  special  verdict :  and  that  these  goods  were  fit  for  her  quality  is  agreed 
by  both  the  jury  and  the  court  where  the  cause  was  tried.  But  whether 
the  husband  should  be  charged,  the  court  was  divided  in  opinion ;  Twysden 
r*24B1  ^^^  Mallet  held  he  should  be  ^charged ;  for,  when  she  returned 
L  J  to  her  husband  and  he  would  not  receive  her,  nor  provide  a  main- 
tenance for  her,  if  nobody  would  trust  her  so  as  to  charge  the  husband, 
she  must  starve,  for  she  cannot  earn  her  living  by  her  labour,  for  what- 
ever she  gains  by  her  labour  the  husband  shall  have ;  and  therefore  of 
necessity  she  must  be  trusted,  and  the  things  being  necessary  for  her 
living,  the  husband  ought  to  be  charged  for  them ;  and  the  husband's 
prohibiting  the  plaintiffs  to  trust  her,  cannot  deprive  her  of  the  liberty 
which  the  law  gives  her  for  preservation  of  her  life ;  for  the  law  of  neces- 
sity dispenses  with  things  which  otherwise  are  not  lawful  to  be  done,  as 
to  throw  down  my  neighbour's  house  for  preventing  the  spreading  of  fire, 
to  throw  goods  out  of  a  boat  when  it  is  overladen,  and  the  like ;  and  they 
agreed  the  case  put  by  Fineuz,  21  H.  7,  40,  that  the  wife  cannot  provide 
bread  for  the  family  so  as  to  charge  the  husband  :  but  here  the  provision 
is  necessary  for  the  maintenance  of  her  own  life ;  and  though  alimony  be 
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reeoveTable  in  the  spiritual  court;  yet  if  the  husband  be  obstinate,  and 
will  not  obey  their  sentence,  how  shall  the  woman  live  ?  And  if  he  will 
obey  it,  yet  how  shall  she  live  in  the  meantime  ?  And  as  to  the  cases 
cited  at  the  bar  of  writs  to  the  sheriff,  for  delivering  to  the  wife  reason- 
able estovers,  those  were  in  time  of  H.  3,  and  have  been  long  time 
disused.  And  Twysden,  Justice,  held,  that  in  this  case  the  plaintiffs 
might  have  trover  agaiast  the  husband  for  the  goods,  if  the  contract  be 
void,  which  all  the  others  denied;  the  goods  being  delivered  by  the 
plaintiff  and  he  not  to  re-have  them :  and  the  said  two  judges  held,  that 
as  the  husband  shall  be  bound  in  trespass  for  a  trespass  done  by  the  wife, 
or  in  trover  for  goods  taken  by  the  wife,  so  he  shall  be  here  for  goods 
sold  to  her  for  relief  of  her  necessity ;  and  to  maintain  the  opinion  for 
the  plaintiffs,  were  cited  20  H.  6,  26,  Dyer,  234 ;  1  jl  H.  6,  30.  Also 
10  Co.  Bishop  of  Salisbury's  Case,  that  a  bishop  may  grant  an  office  of 
necessity  notwithstanding  the  statute.  And  9  Co.  73.  A  feme  covert 
excused  in  a  ravishment  of  ward  for  necessity,  because  she  has  nothing 
to  pay  y  and  it  is  no  disadvantage  to  the  husband,  for  he  is  charged  only 
for  necessaries,  and  those  he  must  have  provided  if  the  wife  had  continued 
with  him,  and  divers  other  matters  were  said,  and  divers  other  authorities 
cited  on  this  side. 

*But  of  the  contrary  opinion  were  Foster  and  Wyndham,  and  r»o4.7*i 
on  this  part  it  was  argued,  that  the  husband  shall  not  be  charged;  I-        -^ 
for  when  she  departs  from  her  husband  against  his  will,  and  remains  so 
long  absent,  and  returns   again  at  her  own  pleasure,  the  husband  shall 
not  be  obliged  to  maintain  her  after  her  return,  any  more  than  when  she 
was  absent ;  for  if  it  were  so,  wives  might  leave  their  husbands  in  their 
youth,  and  return  in  their  old  age,  when  they  cannot  be  so  assisting  to 
their  husbands  as  befere ;  and  their  society,  assistance,  and  comfort,  to 
their  husbands,  is  one  consideration  of  their  maintenance  :  a  feme  covert 
cannot  make  any  contract  to  charge  her  husband  without  his  assent,  pre- 
cedent or  subsequent,  expressed  or  implied ;  they  did  not  deny,  but  that, 
as  circumstances  may  be,  an  express  or  implied  assent  of  the  husband 
may  appear  to  a  jury,  so  that  the  contract  of  the  wife  may  be  the  contract 
of  the  husband ;  as  if  the  goods  come  to  his  house,  or  he  appears  well 
content  with  the  use   of  them ;  but  here  the  contrary  appears,  for  the 
plaintiffs  were   forbid  by  him  to  sell  to  or  trust  his  wife,  and  it  does  not 
appear  that  he  ever  had  knowledge  of  this  sale,  and  so  could  not  approve 
thereof;  and  the  jury  having  found  only  the  forbidding  and  the  sale,  the 
court  is  obliged  to  adjudge,  according  to  the  law,  that  the  contract  is 
void,    for  a   feme  covert  has  not  power  of  herself  to  make  any  con- 
tract; and  it  is  not  like  to  the  case  of  infants,  for  their  contracts  are  to 
some  intents  good,  and  may  be  made  good  by  them  at  their  age ;  but  the 
contracts   of  feme  coverts  are  absolutely  void,   for  they  have  not  any 
power  or  will,  but  are  subject  to  the  will  of  their  husbands  :  every  man 
may  trade  with  what  tradesmen  he  will,  exclusive  of  all  others ;  but  by 
this  means  they  shall  be  forced  against  their  will  to  trade  with  such  as 
their  wives  please.     And  the  laws  of  England  have  provided  for  wives 
more  reasonably  than  to  make  them  their  own  carvers  (viz.)  to  go  to  the 
ordinary  for  alimony,  the  costs  of  which  suit  the  husband  shall  pay,  if 
the  wife  hath  just  cause  of  complaint,  1  Cro.  Green's  Case,  and  to  supply 
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it  in  case  of  the  husband's  obstinacy,  8  H.  3,  Sot  Clans.  Memb.  19,  vel. 
89,  Fretohinfield's  Case,  and  4  H.  8^  Eot.  Clans.  Memb.  8,  where  the 
husband  was  obstinate/  writs  de  estov.  habend.  were  directed  to  the  sheriff 
to  levy  estovers  (i.  e,  maintenance)  for  the  wife^  of  the  husband's  goods, 
r^oAQ-t  which  leases,  though  ancient,  are  stUl  law,  although  the  law  has 
L  J  now  provided  another  remedy  against  the  obstinacy  of  the  hus- 
band,  by  ezcom.  capiendo.  And  in  maintenance  of  the  opinions  on  this 
side,  were  cited  21  H.  7,  40,  that  she  cannot  charge  her  husband  for 
victuals  bought  for  the  family  without  his  command  precedent,  or  assent 
subsequent.  F.  N.  B.  120,  G.,  the  contract  of  the  wife  shall  not  charge 
her  husband  any  more  than  the  contract  of  the  servant.  4  Co.  Forse  and 
Hemling's  Case,  she  can  neither  make  a  will,  nor  revoke  a  will  made 
before  marriage,  because  she  has  no  will,  and  therefore  the  marriage  is  a 
revocation,  for  else  the  will  would  be  irrevocable.  2  Cro.  640,  Tracy  y. 
Button,  her  receipt  after  marriage,  of  the  rent  of  her  own  land,  shall  be 
no  discharge  against  the  husband,  although  the  tenant  had  no  notice  of 
the  marriage,  81  E.  1,  Tit.  Debt,  663,  and  8 ;  20  H.  6,  22 ;  27  H.  8, 
24,  25 ;  18  B.  2,  Tit.  Annuity,  50.  And  those  judges  held  Uie  prohibi- 
tion by  the  husband  to  be  material. 

But  the  court  being  thus  divided,  the  cause,  for  the  great  weight 
thereof,  was  adjourned  into  the  Exchequer ;  and  there,  after  divers  argu- 
ments at  the  bar,  it  was  solemnly  argued  by  all  the  judges  severally  at 
several  days  at  the  bench,  where  Tyrrell,  Justice,  of  Com.  Banc,  joined 
in  opinion  with  Twysden  and  Mallet ;  all  the  rest,  viz.  Bridgman,  Chief 
Justice  of  Com.  Banc. — Hale,  Chief  Baron  of  the  Exchequer — ^Hide  and 
Brown,  Justices  of  Com.  Banc,  and  Atkyns  and  Turner,  Barons  of  the 
Exchequer,  and  Foster,  Chief  Justice,  and  Wadham  Wyndham,  Justice, 
of  the  Bang's  Bench,  agreed,  that  the  husband  should  not  be  charged, 
but  that  judgment  ought  to  be  given  for  the  defendant :  and  so  it  after- 
wards was,  on  a  motion  in  Banco  Begis,  and  the  judgment  was  there 
entered  in  Easter  Term,  16  Car.  2. 


[*249]  *MANBY  V.  SCOTT. 


IN  THE  EXCHEQUER  CHAMBER. 
By  AdJoummerU, 

[rEPOBTED  1  SIOERFIK,  109,  AND  TRAKSLATED  FROM  THE  ORIGIKAL  FREKCH, 

BT  JOHN  GEORGE  PHILLIMORE,  ESQ.] 

In  an  action  on  the  case  in  assumpsit,  the  case  on  a  special  verdict  found 
in  London,  was  to  this  effect :  Dame  Scott,  wife  of  the  defendant.  Sir 
Edward  Scott,  left  her  husband  against  his  will,  and  after  a  time  she 
made  demand  of  cohabitation  with  her  husband,  but  he  refused  to  receive 
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her.  And  duiiDg  the  time  she  was  absent  from  her  husband  he  prohibited 
seyeral  people  from  supplying  her  with  goods  or  wares  of  any  kind,  and 
if  they  should  be  supplied,  declared  that  he  would  not  pay  for  them, 
and,  among  others,  he  specially  prohibited  the  plaintiff,  who,  nevertheless, 
sold  the  said  dame  yards  of  silk  and  velvet  to  the  amount  of  40Z.,  (for 
which  this  action  was  brought,)  which  the  jury  found  were  necessaries 
suitable  to  the  degree  of  her  husband ;  and  whether  this  be  an  assumpsit, 
they  pray  the  advice  of  the  court.  This  case  was  often  argued  in  the 
King's  Bench,  and  the  opinion  of  the  judges  there  were  divided  ;  Foster, 
chief  justice,  and  Wyndham,  puisne  jadge,  giving  their  judgment  for  the 
defendant ;  and  Mallet  and  Twisden,  justices,  giving  their  judgment  for 
the  plaintiff.  And  as  the  court  was  divided,  the  case  was  adjourned  to  the 
Exchequer  Chamber,  before  all  the  judges  of  England ;  and  afterwards  it 
was  argued  at  the  bar,  and  afterwards  in  Michaelmas,  Hilary,  and  Easter 
Terms  (14  &  15  C.  2,  a.  d.  1662, 1663),  judgment  was  pronounced  by  all 
the  justices  of  K.  B.  and  0.  P.,  and  the  Barons  of  the  Exchequer,  many 
of  whom  prefaced  their  arguments  by  observing, 

I.  The  general  importance  of  this  case :  and  also, 

II.  The 'dearth  of  authorities  relating  to  the  subject  in  our  books. 

*I.  As  to  the  general  importance  of  the  case,  it  was  observed,  r*Qf;Ai 
that  in  no  case  pleaded  before  in  this  court,  were  a  larger  portion  I-  J 
of  mankind  concerned ;  for  the  judgment  delivered  in  it  concerned  the 
two  sexes — ^that  iS;  so  many  of  each  as  are  married  or  will  be  married,  (a) 

(a)  [Note  by  J.  G.  Phillimore,  Esq.] — The  later  Roman  law  relating  to  the  snb* 
ject  discassed  in  the  text,  will  be  found  in  the  Code,  Lib.  4,  Tit  12|  and  in  Yoet's 
Commentary  on  the  Pandects,  Lib.  23,  Tit.  2,  44.  It  will  not  perhaps  be  considered 
impertinent  in  this  place  to  observe,  that  women,  during  the  early  period  of  the 
Boman  History,  were  not  only  excluded  from  all  public  transactions,  but  that  their 
domestic  activity  was  confined  within  verj  narrow  limits.  ''H^jores  nostri  nullum 
ne  privatum  guidem  rem  agere  foeminas  nne  auciore  voluerunt,  sed  in  mana  esse 
parentum  fratrum  vivorum." — ^Liv.  Hist.  Lib.  34,  c.  2. 

Thus  women  could  not  be  witnesses  to  a  will ;  not,  as  has  been  said,  from  the 
presumed  imbecility  of  the  sex  (though  a  passage  in  Plutarch's  Life  of  Publicola 
might  seem  to  fortifj  such  an  opinion),  but  because  they  could  not  share  in  the 
public  solemnities  of  its  ratification.  Gomitiis  interesse  non  potuerunt.  The  same 
spirit  of  jealousy  and  caution  may  be  traced  in  the  law  which  inflicted  an  equal 
punishment  upon  a  woman  who  drank  wine  (a  crime,  which,  as  Dionysius  Hal., 
who  has  preserved  the  Law,  Ant.  Rom.  2 — 25,  remarks,  and  as  many  passages  in 
Aristophanes  prove,  was  considered  by  the  Greeks  as  eminently  venial  in  that  sex), 
and  upon  an  adulteress.  This  severity  fell,  however,  into  disuse,  aud  was  succeeded 
by  that  laxity  of  conduct  and  disregard  of  restraint  among  the  Roman  ladies,  with 
which  every  reader  of  Juvenal  is  familiar.  Tertullian  ad  Oentes  says,  "Circa 
foeminas  quidem  ilia  majorum  institnta  ceciderunt  que  modestis  qusB  sobrietati 
patrocinabantur;  cum  mulieres,  usque  adeo  a  vino  abstinerentur  ut  matronam  ob 
resignatos  cells  vinariie  loculos  sui  inedi&  nec&rint.  Sub  Romulo  vero  quse  vinum 
attigerat  impune  a  marito  trucidata  sit.  Idcirco  et  oscula  propinqnls  offerre  neees- 
sitas  erat  ut  spiritu  judicaretur."    Cap.  6. 

It  was  for  the  purpose  of  imposing  some  check  upon  the  habit  of  mingling  in  all 
transactions,  which  had  become  inveterate  among  the  sex,  that  the  Senatus  Con- 
sul tum  Telleianum  was  enacted,  by  which  women  were  forbidden  to  become  bound 
for  others;  "ne  pro  uUo  foemiutt  intercederenf — Dig.  16,  1 — 7.  Heineccius,  Ant. 
Bom.,  Lib.  3,  Tit.  21. 

During  the  Republic,  marriages  were  divided  by  the  Roman  law  into  two  kind»— 
the  matrimonium  justum  and  the  matrimonium  injnstum.  The  justum  matrimoninm 
was  two-fold—cum  or  sine,  in  manum  conventione.  (Cic.  Top.)  "  Qenus  est  uxor, 
ejus  due  form»,  una  matrum  familias  quad  in  manum  convenerunt,  alterum  earum 
qu»  tantnmmodo  uxores  habentur."    The  in  manum  conventio  might  be  efi^ected 
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Nor  oould  such  interest  be  nearer  or  more  direct,  since  it  related  to  the 
acts  of  wives,  who  are,  by  the  law  of  this  country  and  the  law  of  God, 

in  three  ways,  usa,  farreo,  coemptione.  The  relation  of  the  wife  to  the  husband, 
under  the  I.  M.  C,  Gaius  I.  110,  was  that  of  a  ward  to  a  guardian,  and  of  a  child 
to  a  parent.  Terence,  whose  plajs  furnish  the  happiest  illustrations  of  Roman  law, 
thus  describes  it.  **  Te  isti  virum  do  amicum,  tutorem,  patrem."  Hence  Heineecios 
thinks  the  husband  possessed  the  power  of  life  and  death  over  his  wife,  as  over  his 
children ;  that  he  might  summon  her  in  case  of  misconduct  before  a  domestic  forum, 
and  inflict  any  punishment  sanctioned  by  its  authority  upon  her,  is  unquestionable. 
TTac.  Ann.  32.)  ''Is  (Plautius)  prisco  instituto,  propinquis  coram,  de  capita  et 
lama  conjugis  cognovit  ut  insontem  nuntiavif  Pliny,  Hist.  li.  14,  14,  tells  us  of  a 
matron  *'  a  tuts  inedia  mori  coactam."  He  might  dispose  of  her,  if  the  coemption 
had  been  adopted,  by  a  ceremony  called  remancipatio.  Festus  sub  voce  Reman- 
cipata,  p.  500,  as  Gato  did  of  Marcia.  Flui,  in  Gat  c.  25,  and  Tiberius  Nero  of 
Livia.  ij^iSaKe  6k  airffv  airds  b  dviip  &crip  ri;  varfip.  He  might  also  bequeath  to  his 
wife  "optionem  tutoris,"  the  privilege  of  choosing  her  own  guardian,  G.  I.  150. 
''  Titiae  uxori  meae  optionem  tutoris  do.''  See  a  remarkable  passage,  Livy,  39,  9. 
Where  the  husband  had  omitted  to  appoint  a  guardian,  the  wife,  by  the  law  of  the 
twelve  tables,  was  placed  under  the  care  of  his  nearest  male  relation.  In  order  to 
escape  from  the  rigour  of  this  law,  which  was  often  abused,  and  which  was  finally 
abolished  by  Glaudius  (Gaius  I.  171),  the  wife  contracted  a  pretended  marriage, 
and  her  fictitious  husband  sold  her  to  a  third  person,  the  tutor  fiduciarius,  by  whom 
she  was  immediately  emancipated,  Gaius  I.  114.  This  was  soon  coiikidered  as  a 
merely  formal  {Proceeding,  for  the  Praetor  (like  our  chancellor  when  uses  were  first 
invented)  compelled  the  tutor  to  execute  his  trust.  To  this  proceeding  Gicero  has 
alluded,  Pro  Muraendr,  13.  It  is  curious  and  not  uninstructive  to  observe  how  cer- 
tainly a  law,  when  it  has  survived  the  feelings  and  manners  from  which  it  sprung, 
is  turned  into  the  means  of  its  own  destruction.  Marriages  celebrated  by  the  con- 
farreatio  could  only  be  dissolved  by  the  diffarreatlo :  Festus  sub  voce.  This  cere- 
mony was  regarded  with  horror.  Plutarch,  in  whose  time  it  had  not  been  abolished, 
Quaest.  Rom.  50,  tells  us  that  Domitian  was  the  first  who  permitted  the  Flamines 
to  be  divorced  from  their  wives  without  it;  and  adds,  o\  61  ispsts  waptyivovrn  Hi  roi  ya^n 
6ia\6<reij  mXkh  ^piK(a6ri  Koi  AXK6Kora  koI  irKtfdpuyirh  dptovns.  This  law,  which  was  of  Tuscan 
origin,  coupled  with  the  law  of  Romulus,  that  the  husband  who  divorced  his  wife 
without  a  sufficient  reason  forfeited  all  his  property,  half  to  his  wife  and  half  to 
Geres,  Pint,  in  vit.  Rom.  c.  20,  may  perhaps  account  for  the  long  time  which  elapsed 
before  the  Roman  husbands  made  frequent  use  of  this  privilege.  The  children  of 
a  marriage  by  confarreato  were  called  Patrimi  and  Mairmi^  and  were  alone  capable 
of  holding  the  office  of  Flamines  Majores  (Diales,  Martiales),  and  accordingly  in  the 
corruption  of  Roman  servitude  Tacitus  informs  us  that  it  was  not  easy  to  find  any 
one  qualified  to  fill  that  situation.  Tac.  Ann.  4,  16,  G.  I.  6 — 1,  112.  yafioi  xard.  nig 
Upo^  vdftovf,    Dion.  Hal.  2,  25. 

The  ceremony  of  coemptio  is  thus  described  by  Gaius,  I.  113.  "Goemptione  in 
manum  conveniuntpermancipationem,  t.  e.  per  quandam  imaginariam  venditionem, 
adhibitis  non  minus  quam  quinque  testibus  Romanis,  item  libripende."  Gicero  De 
Orat.  51,  alludes  to  this  ceremony.  It  is  not  surprising,  he  says,  '*qui  quibus  verbis 
coemptio  fiat  nesciat,  eundem  ejus  mulieris,  quao  coemptionem  fecerit  causam  non 
posse  defendere."  This  is  probably  the  ancient  method  by  which,  after  the  law  of 
Ganuleius,  marriages  between  the  Patricians  and  Plebeians  were  solemnized.  The 
U9U9  is  thus  described  by  Gaius,  I.  111.  "Usu  in  manum  conveniebat  qnsB  anno 
continuo  nupta  perseverabat ;  nam  velut  annu&  possessione  usucapiebatur,  in 
familiam  viri  transibat,  filiseqne  locum  obtinebat"  If  the  lady  wished  not  to 
become  a  wife,  I.  M.  G.  she  slept  for  three  nights  in  the  year  out  of  her  husband's 
house.    Gic.  Pro  Flacco,  34. 

Mater-familias  was  the  proper  term  to  describe  a  wife  in  manu  mariti.  Quint. 
Inst.  5,  10. 

The  second  kind  of  matrimonium  justum,  t.  «.,  sine  in  manu  conventione,  did  not 
place  the  wife  in  the  power  of  her  husband,  or  remove  her  from  the  authority  of 
her  former  guardians.  This  was  probably  the  way  in  which  Plebeian  marriage 
were  at  first  celebrated;  and  under  the  emperors  every  other  kind  of  marriage 
became  obsolete.  The  proper  term  for  the  wife  sine  in  mann  conventione  was 
matrona.    Aul.  Gell.  1,  6. 

The  term  injustum  matrimonium  was  aj^lied  to  the  marriages  between  Patricians 
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aooounted  identical  with  their  husbands ;  and  Hale,  0.  B.,  said  that  the 
case  was  not,  in  itself,  of  general  oonsequence,  inasmuch  as  it  consists  of 
its  own  particular  circumstances,  nor  was  it  of  general  application,  but 
that  it  would  be  rendered  generally  important,  because  the  course  of  argu- 
ments had  at  the  bar  borne  upon  topics  applicable  to  all  husbands  and  all 
wives  for  the  prevention  of  similar  actions. 

II.  The  want  of  authorities  on  this  subject  in  our  books — ^the  reason 
of  which,  according  to  some,  is,  the  discretion  of  our  ancestors,  which 
was  so  great,  that  they  would  not  publish  and  bequeath  such  matters  to 
posterity,  in  order  that  the  knowledge  of  their  power  (which  would  render 
the  one  cruel  and  the  other  disobedient)  might  be  kept  from  wicked  hus- 
bands and  wicked  wives — ^which,  so  long  as  they  are  kept  in  ignorance  of 
it,  they  will  not  endeavor  to  abuse.  Another  reason  may  be,  that  in 
their  times  no  great  ^cruelty  prevailed,  nor  was  there  ever  knovm  rstcQ^sin 
among  them  such  a  case  as  is  now  before  us;  and  therefore  our  I-  -■ 
ancestors  did  not  think  it  necessary  to  guard  by  law  against  a  crime  which 
they  did  not  suppose  any  one  would  commit;  semble,  like  the  Athenians, 
who  had  no  law  against  parricide,  as  they  presumed  that  no  man  would 
kill  his  father.  And  afterwards  judgment  was  given  for  the  defendant 
But  as  some  of  the  judges  delivered  their  opinions  in  favour  of  the  plain- 
tiff, I  shall  repeat  the  substance  of  their  arguments,  as  by  way  of  objec- 
tion. The  judges  who  gave  their  judgment  for  the  plaintiff,  were,  MaJlet 
and  Twisden,  of  the  K.  B.,  and  Terrill,  J.,  in  the  Common  Pleas ;  and 
the  purport  of  their  argument  was  as  follows : — 

I.  Whether  every  law  but  ours  obliges  husbands  to  provide  for  the 
support  of  their  wives. 

II.  Whether  our  law  does,  of  itself,  without  the  aid  of  the  canon  or 
other  law,  provide  that  husbands  shall  support  their  wives. 

III.  To  examine  the  circumstances  of  the  particular  case. 

I.  Whether  every  law  but  our  own  imposes  on  a  husband  the  duty  of 
maintaining  his  wife  7  The  laws  of  God,  of  nature,  and  of  nations,  tend 
greatly  to  promote  and  encourage  matrimony,  as  the  cause  to  which  man 
owes  the  successive  propagation  and  continuance  of  his  race ;  and  it  never 
can  be  supposed  that  laws  which  encourage  such  a  state,  would  place 
either  of  the  parties  to  it  beyond  their  care,  or  expose  them  to  the  evils 
arising  from  separation,  from  cold  and  hunger.  Holy  Scripture  enjoins 
husbands,  quod  amore  officiant  uxores  suca.  Therefore  any  neglect  of 
wives  can  be  considered  in  no  more  favourable  light  than  a  contempt  of 
this  ordinance,  which,  however,  it  is  emphatically  our  duty  to  observe,^ 
emphatically,  because,  before  the  sanction  of  divine  authority,  it  was  a 
law  of  nature,  written  on  the  hearts  of  all  men,  of  which  the  practice  of 


and  Plebeians  before  the  Oannleian  law,  and  then  to  the  marriages  between  Romans 
and  strangers,  or  Latins. 

The  French  law  upon  this  subject  is  stated  by  Monsieur  Dnranton,  in  his  cele- 
brated *'  Traits  des  Gontrats/'  with  his  nsnal  clearness  and  precision.  It  will  be 
found  Yol.  i.  c.  2,  sect.  2 — 4,  under  the  head,  "  Incapacity  des  Femmes  marines,"  p. 
233 — 272.  "La  r^gle  que  les  femmes  marines  ne  peurent  contracter  sans  Tautoxi- 
sation  de  leus  maris  lou  de  justice,  re9oit  plusieurs  limitations." — See  also  Code 
Napoleon,  Livre  i.  Titre  5,  Chap.  6,  p.  220.  "La  femme,  si  elle  est  marchande 
publique,  pent,  sans  I'autorisation  de  son  mari,  s'obliger  pour  ce  qui  conceme  son 
n^goce,  et  au  dit  cas,  elle  oblige  aussi  son  mari,  s'l  j  a  commnnautis  entre  euz.'' 
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all  nations  Ib  BofficneDt  testimonj.  And  though  hardly  any  law  gives  the 
husband  so  much  power  on  marriage  as  our  own  (the  civil  law,  for  instanoe) 
did  not^nevertheless  all  laws  oblige  the  husband  to  maintain  his  wife. 

II.  whether  our  law  of  itself  provides  that  husbands  shall  maiDtain 
their  wives  without  having  reoourse  to  the  civil  or  canon  law ;  and  this 
question  is  twofold. 

r^fifyt  ^Firstly.  Whether  our  law  provides  a  remedy  in  this  case,  of 
"-        J  itself. 

Secondly.  Admitting  that  it  does  not^  what  law  would  be  supplemental 
to  our  law  in  such  a  case  f 

Firstly.  Whether  our  law  provides  the  remedy  in  itself  J  They  hold 
that  it  does,  and  this  they  offer  to  prove-— 

1.  By  parallel  cases; 

2.  By  reason ; 

3.  By  authorities. 

From  parallel  cases.  Matters  depending  in  our  courts  are  composed  of 
an  infinite  number  of  special  circumstances,  and  it  therefore  is  as  rare  to 
find  a  precise  correspondence  between  the  facts  of  one  case  and  those  of 
another,  as  an  exact  resemblance  in  the  face  of  one  man  to  that  of  another. 
Therefore  it  is  the  wisdom  of  the  sages  of  our  law,  by  the  analogy  with 
other  cases,  to  investigate  their  doubts,  and  thus  to  satisfy  their  judgments. 
Here  the  question  is,  will  the  contract  of  a  wife  for  necessaries  make  her 
husband  liable  ?  For  nobody  will  dispute  that  usually  the  oontracts  of 
wives  are  void,  as  all  their  power  is  transferred  to  the  husband  by  their 
marriage*  Yet,  as  to  matters  necessary  « ad  stLstenttUianem  vttse"  this 
power  is  not  transferred,  but  on  the  contrary,  established  and  made  abso* 
lute  in  the  wife  by  means  of  the  marriage.  This  is  founded  on  the 
necessity  of  the  thing;  and  our  law  allows  many  persons  who  are  other- 
wise disabled,  in  cases  of  necessity  to  enter  into  contracts;  as  an  instance, 
it  is  a  general  rule  that  the  contracts  of  all  infants  are  void,  but,  neverthe- 
less, in  cases  of  necessity  their  contracts  shall  bind  them.  And  thai  not 
only  r<  qttoad  esse,  sed  quoad  necessitcUem  conv€nientieB"(b)  And  there- 
fore it  is,  that  if  an  infant  makes  a  contract  to  give  a  man  so  much  for 
teaching  him  to  read  and  write,  this  will  bind  the  infant,  as  was  decided 
in  Clare  and  DarreFs  case,  2  Car.  Bo.  527.  The  reason  assigned  is,  that 
it  is  for  the  benefit  of  the  realm  that  learning  should  be  advanced ;  bat 
more  requisite  is  it  that,  as  in  our  case,  life  should  be  preserved  by  rea- 
sonable sustenance.  For  this  reason  also  the  infant  shall  be  bound,  if  he 
be  a  householder  and  buy  necessaries  for  his  family,  as  was  adjudged  in 
Hill  and  Blacton's  case,  Trin.  15  Jac.  Bo.  1374 ;(c)  and  what  has  been 
said  of  an  infant  is  applicable  to  an  idiot,  in  case  of  housekeeping ;  if  an 
idiot  makes  a  contract  of  matrimony,  this  may  bind  him,  as  was  adjudged 
r*25S1  ^^  ^^^^^  ^^^  West's  case,  *3  Jac.,  Boll.  1374 ;  yet  it  is  geuendly 
I-  -I  admitted  that  the  contracts  of  idiots  are  void.  Also  if  the  master 
of  a  ship  contracts  for  the  necessary  repairs  thereof,  this  binds  the  owner, 
Hob.  Bep.  11,  Bridgman's  case,  although  in  that  case  the  master  was  not 
obliged  to  repair  it,  yet,  inasmuch  as  the  repairs  were  necessary  to  save 
the  ship  from  foundering,  the  law  enables  him  to  bind  the  defendant  by 

Peters  t.  Fleming,  6  Mee.  &  W.  46 ;  Barghart  v.  Hall,  4  M.  &  W.  727. 
1  Foster. 
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his  ooniraot.  By  which  cases  it  appears,  that  our  law  imposes  a  liability 
on  persons  in  oases  where  the  preservation  of  learning,  the  support  of 
families,  and  the  reparation  of  ships,  are  concerned,  although  without 
such  special  matter,  the  persons  in  none  of  these  cases  would  be  charged : 
then,  in  this  case,  is  the  husband  liable,  inasmuch  as  the  preservation  of 
the  wife's  existence  is  at  stake,  which  ought  to  be  of  far  greater  value  in 
his  eyes  than  any  of  the  things  above  mentioned. 

By  reasons,  t.  e.  reasons  deduced  from  our  law,  and  which  are  not  gen« 
eral.     And  these  are— 

1.  As  our  law  gives  all  that  the  wife  has  to  her  husband  on  marriage, 
if  wives  shall  not  be  allowed  to  obtain  food  and  other  necessaries,  wives 
will  be  in  a  worse  condition  than  those  who  commit  treason  or  felony,  for 
felons  shall  be  allowed  from  their  goods  reasonable  estovers,  to  save  them 
from  starving.  And'the  statute.  Art.  Cler.,(c^  provides  that  persons  who 
abjure  the  realm  shall  have  sufficient  estovers  of  their  goods.  But  women 
cannot  enjoy  this  privilege  if  they  can  take  nothing  without  the  permission 
of  their  husbands,  but  they  will  be  left  to  perish,  Tantalus-like,  from 
thirst  and  hunger,  amid  the  overflowing  exuberance  of  their  husbands' 
plenty. 

2.  Our  law  is,  that  if  the  wife  takes  the  goods  of  another  and  converts 
them  to  her  own  use,  this  is  the  trover  and  conversion  of  the  husband, 
and  so  ought  to  be  tiie  writ ;  otherwise  it  shall  abate,  for  a  wife  cannot 
make  a  conversion  to  her  own  use. 

And  Twisden  said,  if  a  wife  takes  com,  makes  bread,  and  eats  the 
bread,  this  is  the  trover  and  conversion  of  the  husband.  .  And  he  said,  if 
the  wife  buy  cloth,  or  stuff,  for  her  attire,  and  uses  them,  if  the  purchase 
be  void  as  a  contract,  the  husband  and  wife  shall  be  charged  in  trover  and 
conversion  for  the  goods.  Therefore  if,  as  they  who  agree  *for  the  r^of;ii 
defendant  suppose,  there  would  be  an  evil  in  rendering  the  con-  ■-  -i 
tracts  of  the  wife  binding  on  the  husband,  the  mischief  here  would  be 
equally  great,  in  making  the  husband  liable  in  trover  and  conversion. 

8.  Our  law  allows  that  if  the  wife  commits  trespass,  the  husband  shall 
be  punished  on  her  account ;  and  if  they  shall  be  liable  for  torts  com- 
mitted by  their  wives  against  strangers,  greater  reason  is  there  that  they 
shall  be  liable  to  actions  for  things  which  the  wife  took  for  her  necessary 
support,  the  rather  as  this  is  for  the  encouragement  of  trade,  as  it  has 
been  always  usual  that  wives  should  purchase  for  themselves. 

4.  If  wives  are  beaten  or  wounded,  they  can  bring  no  action  on  that 
account,  but  their  husbands  shall,  and  recover  damages,  as  it  is  every 
day^s  experience  that  if  they  go  to  a  surgeon  to  be  cured  of  their  wounds, 
the  husband  pays  for  them ;  and  this  is,  it  seems,  established  by  Bippon 
and  Norton's  Case,  8  Cro.  849.  There  it  was  resolved,  that  Peter  is  not 
bound  to  pay  for  the  cure  of  his  son's  wound ;  and  the  reason  assigned 
is,  because  Peter  shall  not  recover  any  damages  for  the  wounding  of  his 
son ;  which  implies,  that  if  he  could  recover  damages,  as  the  husband  can, 
he  should  pay  for  the  cure ;  and  therefore  the  husband  shall  pay  for  the 
cure  of  his  wife.     For,  although  our  law  makes  a  wife  subject  to  her  hus- 

(i)  Nota  quoct  cam  qais  abjurat  regnnm  habebit  camiciam  tanicam  et  braccas  et 
totnm  residuum  quicquid  erit  confiscatur  Domini  regi.  407  Fitz.  Gr.  Abr.  Oorone 
et  plees  dell  coroue,  fol.  22. 
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band,  yet  the  husband  may  not  put  her  to  death.  Bat  this  shall  be 
murder ;  neither  can  he  beat  her.  But  the  wife  may  swear  the  peace 
against  him,  1  E.  4, 1  a ;  and  by  a  parity  of  reason  he  cannot  starve  her. 

5.  If  husbands  shall  not  be  bound  by  the  contract  of  their  wives  for 
necessaries,  without  their  real  assent,  husbands  may  abandon  their  wives 
without  just  c\nse,  when  they  desire  to  have  others,  and  thus  cause  them 
to  perish ;  and  therefore  it  is  more  consonant  to  reason  to  say,  that  hus- 
bands shall  be  liable  for  the  contracts  of  their  wives  for  nopessaries,  on  an 
assumpsit  in  law ;  or  that,  by  marriage,  a  power  is  given  to  wives  by  the 
law  to  take  all  things  necessary  for  support,  by  which  contracts  the  hus- 
band shall  be,  during  the  marriage,  irrevocably  bound.  And  thus  shall  a 
security  be  provided  for  the  wife  against  being  stripped  on  each  un- 
grounded suspicion,  and  of  being  starved  on  each  wanton  displeasure  of 
her  husband. 

r^ncr-j  *Again,  if  such  cruelty  shall  be  sanctioned,  and  wives  shall  not 
■-  •'be  allowed  necessaries,  England  will  lose  the  happy  reputation  in 
all  foreign  kingdoms,  which  her  inhabitants  have  achieved  by  their  respect 
for  this  sex,  the  most  excelling  in  beauty,  which,  as  in  this  climate  it  hr 
transcends  that  of  the  women  in  all  other  lands,  so  has  this  kingdom 
surpassed  all  other  countries  in  its  tenderness  and  consideration  for  their 
welfare. 

As  to  the  objection,  that  such  a  case  is  up  to  this  time  without  prece- 
dent in  these  courts,  and  therefore  according  to  Littleton's  argument  the 
action  cannot  be  maintained,  it  was  answered,  that  admitting  such  an 
action  to  be  unpcecedented,  it  is  in  our  power  to  make  a  precedent,  if  we 
are  warranted  in  so  doing  by  sufficient  reason.  For  there  was  no  prece- 
dent of  an  action  on  the  case  against  the  executors  in  assumpsit,  on  the 
assumpsit  of  their  testatators,  before  12  Hen.  II«,  as  is  seen  at  length  in 
Norwood  and  Reed's  Case,  Plowden,  182  a;  and  if  those  judges  were 
now  living,  yet  would  they  have  no  reason  to  repent  the  delivery  of  that 
judgment,  since,  the  evil  in  such  a  case  being  general,  it  never  could  be 
too  late  for  its  redress  by  the  authorities. 

As  to  the  case  of  Sir  Nicholas  Poyns,  7  Eliz.,  Dyer,  234,  they  said 
that  it  is  no  authority  for  or  against  them,  but  a  case  of  which  the  report 
is  doubtful.  But  the  places  on  which  they  chiefly  relied  were  11  H.  6, 
806,  Scot's  case,  where  Martin  said,  if  the  wife  buys  things  not  suited  to 
the  degree  of  her  husband,  the  husband  shall  not  be  charged  for  them ; 
but  if  they  are  suited  to  the  degree  of  her  husband,  the  husband  shall  be 
charged ;  which,  they  said,  was  an  authority  in  point.  And  they  cited 
also  20  Hen.  6,  216,  where  it  was  said  by  Markham,  and  27  Hen.  8,  25 
a,  where  it  was  said  by  Broke,  that  if  the  thing  comes  to  the  use  of  the 
husband,  the  husband  shall  be  charged  for  the  contract  of  his  wife. 

As  for  modern  authorities  they  cited  The  City  of  Worcester  and  Ger- 
rard's  case,  7  Car.,  which  was,  that  Gerrard  had  married  a  woman  pos- 
sessed of  considerable  personal  estate,  which  woman  had  a  grandchild. 
The  wife  died ;  and  the  question  was,  whether  Gkrrard  should  maintain 
the  child  (for  it  was  not  within  statute,)  and  it  was  agreed  by  Cooke  and 
r*25B1  ^^^^^^^^'  ^'9  ^  whom  the  case  was  referred,  that  ^Gerrard  ought 
L  J  to  maintain  the  grandchild,  for  the  estate  transet  cum  onere.  A 
fartiorij  therefore,  he  shall  be  compelled  to  provide  for  his  wife.     And  in 
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Bereblock  and  Nioliors  case,  2  Oro.  258^  the  contract  of  the  wife  is 
admitted  to  be  good  in  such  a  case;  from  all  which  it  is  manifest  that 
onr  law  of  itself  provides  a  remedy  in  such  a  oase^  without  the  aid  of  any 
other  law. 

Secondly.  Admitting  that  oar  law  provides  no  remedy,  from  what  law 
our  law  shall  desire  assistance  in  such  a  case.  It  is  the  excellence  of  onr 
law  that  its  judges  are  illuminated  and  fortified  by  the  concurrent  justice 
and  support  of  all  other  arts  and  sciences,  and  its  honour  that  these  great 
courts  where  it  is  administered  are  public,  and  interfere  not  with  immo« 
desty  or  indecent  subjects,  as  divorces  and  other  evils  of  matrimonyi 
which  are  more  easily  allayed  by  private  conference  than  healed  by  public 
discussion }  therefore  it  is  said  that  no  ill  effect  can  result  from  the  deci- 
sion, that  at  common  law  the  contract  of  the  wife  does  not  bind  the  hus- 
band, for  she  has  her  remedy  for  alimony  in  the  spiritual  court.  To  which 
they  answer,  that  true  it  is  that  if  our  law  is  assisted  by  any  other  law  in 
this  case,  it  is  by  the  canon  law,  and  the  wife  must  sue  in  the  spiritual 
court  (for  no  other  has,  or  pretends  to  have,  a  remedy  for  such  a  case) 
under  the  description  of  a  cause  matrimonial,  for  these  causes,  and  testae 
mentary  causes,  have  long  been  under  the  jurisdiction  of  the  spiritual 
court  'y  as  the  Register  says,  causes  qum  non  sunt  de  matrimonio  vel  testa* 
mentis  spectant  ad  curiam  nostram ;  and  it  was  said,  that  here  the  cause 
was  de  matrimonio^  and  therefore  should  be  prosecuted  in  those  courts. 
But  it  was  answered,  that  the  Register  is  well  explained  by  Fitz,  N.  B. 
44  a,  where  a  difference  is  established  between  actions  for  money  given 
during  marriage,  and  given  on  account  of  marriage :  of  the  latter  case  the 
spiritual  court  has  no  cognizance  (as  it  has  of  the  former,)  because  it  is 
not  matter  solely  concerning  the  marriage,  but  as  a  remuneration  for  it ; 
BO  in  this  case  the  action  is  not  exclusively  founded  on  t^  marriage,  but 
on  the  ill-behaviour  or  default  of  the  husband  in  not  providing  necessaries 
for  his  wife,  and  therefore  the  action  shall  be  maintained  in  the  king's 
courts  as  well  as  in  the  preceding  case,  for  in  48  Ed.  3, 18,  it  is  well  said, 
that  all  matters  concerning  marriage  are  not  ^matrimonial  in  such  r«o;:7'i 
a  sense  as  to  fall  under  the  jurisdiction  of  the  spiritual  court.  As  I-  J 
to  suing  in  the  spiritual  court  (for  alimony,)  that  is  a  mysterious  thing, 
and  without  legal  authority,  as  they  assert;  for  the  word  (alimony)  is  a 
term  unknown  in  our  ancient  books,  and  it  was  never  seen  in  our  law  as 
it  is  in  our  modem  reports  in  cases  de  prohibitione. 

Wherefore,  they  who  wish  to  understand  it,  must  have  recourse  to 
ancient  books  for  its  definition,  which  you  will  find  in  Sum.  AngL^  title 
Alimenta,  to  be  such — similiter  nomine  alimonise  veniunt  necessaria  vitm 
quce  important  vestes,  cihosy  medicinas,  et  hujusmodi.  And  inasmuch  as 
this  matter  is  foreign  to  our  books,  Littleton's  argument  may  be  well 
retorted  upon  those  who  argue  for  the  defendant,  that  if  there  be  any  such 
legal  remedy  for  wives  in  that  case,  it  must  be  operative  before  those 
courts,  without  which  it  cannot  exist,  &c. 

Again,  admitting  that  women  may  sue  for  alimony  in  the  spiritual 
court,  in  this  case  the  consequence  would  not  follow :  for  these  reasons,^- 
1st,  that  there  is  no  divorce,  or  any  cause  of  divorce,  apparent  in  the 
case;  and  then  the  judges  of  the  spiritual  court  informed  Twisden,  J.,  as 
he  asserts  in  his  argument,  that  they  never  allow  any  suit  for  alimony. 
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unleBS  after  a  diyoroe,  and  sometimes  pending  a  diyorce  it  has  been 
decreed. 

2d.  As  the  wife  can  sne  the  husband  in  the  spiritual  court  for  alimony, 
BO  can  the  wife  charge  the  husband  in  the  king's  court  for  necessaries,  as 
has  been  proved;  and  parties  may  make  election  of  their  remedies. 
Those,  therefore,  on  the  part  of  the  wife,  are  plaintiffs  here,  and  have 
therefore  their  election  to  sue  in  the  king's  court,  and  those  on  the  part 
of  the  defendant  wish  to  refer  the  plaintiffs  to  another  trial;  to  do  which 
would  be  to  exclude  women  from  their  birthright,  for  they  are  entitled  to 
the  benefit  of  the  laws,  and  to  have  right  to  them  as  well  as  men ;  and, 
therefore,  if  a  husband  beat  his  wife,  she  can  bind  him  to  his  good  behaviour 
before  a  justice  of  the  peace,  or  she  may  libel  him  in  the  spiritual  court 
for  a  divorce  "  causd  saBrvit%«  I"  Since  the  suit  in  this  case  has  been  com- 
menced in  the  king's  court,  we  are  bound  to  extend  a  remedy  to  the  party, 
and  not  refer  him  to  the  spiritual  court. 

It  had  been  well  observed  by  those  who  have  argued  for  the  defendant 
r*9^ftl  (^  Twisden,  Justice,  said,)  that  in  giving  ^judgment  in  a  novel 
L  J  ease,  especially  one  of  such  importance  as  the  present,  where  there 
is  reason  to  suppose  that  several  remedies  are  applicable,  they  should  be 
carefully  examined,  and  that  remedy  should  be  adopted  which  is  Aost 
beneficial,  and  such  as  may,  in  other  cases,  restrain  husbands  from  cruelty, 
and  wives  from  disobedience ;  and  such  a  remedy  the  advocates  of  the 
defendant  have  supposed  the  suit  in  the  spiritual  court  for  alimony  to 
provide. 

But  Twisden  said,  that  he  was  now  strongly  impressed  with  the  truth 
of  the  opinion,  stated  by  a  reverend  divine  (hard  as  the  saying  may 
appear,)  «  That  'tis  more  than  reason  that  goes  to  persuasion."  For  the 
very  reasons  urged  by  those  who  have  argued  for  the  defendant,  of  dis- 
obedience, which  will  be  encouraged,  if  the  remedy  of  the  wife  shall  be 
at  common  law  and  not  in  the  spiritual  court,  lead  me  to  the  conclusion, 
that  her  remedy  shall  be  limited  exclusively  to  the  common  law ;  and 
that  the  evil  consequences  before  mentioned  will  most  abundantly  ensue, 
if  the  suit  be  in  the  spiritual  court,  and  not  at  common  law,  will  be 
manifest  from  what  follows :— • 

1.  It  will  make  wives  refractory  and  disobedient  to  their  husbands,  for 
the  reason  that  the  spiritual  courts  cannot  settle  alimony  until  after  sepa- 
ration ;  of  which,  if  wives  were  once  informed  that  they  can  obtain  it 
(instead  of  seeking  reconciliation,)  they  will  spare  no  industry  to  recover 
their  liberties,  and  leave  no  means  unemployed  that  may  enable  them  to 
go  into  such  companies,  and  at  such  times,  as  they  please.  And  the 
scandal  and  ignominy  that  a  wife  may  thus  bring  upon  a  man,  who  still 
continues  to  be  her  husband,  may  be  well  imagined. 

2.  If  the  only  means  of  compelling  husbands  to  maintain  their  wives 
shall  be  in  the  spiritual  court,  this  will  make  many  husbands  cruel  to 
their  wives,  when  they  know  that  the  most  severe  punishment  which  they 
can  suffer  is  excommunication,  and  the  indifference  among  men  of  this 
day  for  such  a  punishment  is  too  well  known ;  and  though  they  are 
entangled,  body  and  soul,  in  the  meshes  of  excommunication,  they  will 
neither  feed  nor  clothe  their  wives.  And  it  seems  that  the  parliaments  of 
later  times  have  noticed  the  general  disregard  for  excommunication  and 
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imprisonment;  and  therefore  the  statute  concerning  illegitimate  children 
provides,  not  merely  that  the  putative  father  shall  be  ^subject  to  r*o^Q-| 
the  sentence  of  the  ecclesiastical  court,  but  also  that  such  father  L  J 
shall  give  security  to  the  parish,  &o.  And  the  statute  21  Jac.,  which 
provides,  that  dying  in  execution  shall  be  no  satisfaction  for  the  debt, 
shows  the  little  regard  men  have  for  imprisonment,  in  which  alone  the 
term  of  excommunication,  so  far  as  the  bodily  senses  are  concerned, 
consists.  But  the  statutes  do  not  extend  so  far  as  to  give  satis* 
faction  to  wives,  whose  husbands  may  stay  in  prison,  while  they  famish 
without  under  their  eyes,  and  for  these  reasons,  the  remedy  in  the 
spiritual  court  is,  in  this  case,  improper. 

But  it  is  objected,  that  if  the  remedy  be  at  common  law,  it  is  unavail- 
ing ;  because,  although  the  wife  may  provide  necessaries  for  herself,  she 
has  no  property  in  them,  and  therefore  the  husband  may  seize  upon  them 
immediately,  and  strip  her  of  her  apparel.  To  which  they  answer,  that 
true  it  is  that  wives  can  acquire  no  property ;  but  yet,  if  the  husband 
strip  her  of  her  apparel  and  other  necessaries,  this  is  a  good  ground  for 
her  to  sue  a  divorce  eausd  smvitim,  as  may  be  proved  by  authorities  not 
contained  in  our  books. 

IH.  To  examine  the  circumstances  of  this  particular  case ;  and  these 


1st.  The  departure  of  the  wife,  and  her  offer  of  cohabitation. 

2d.  The  prohibition  of  the  husband  to  trust  the  wife. 

3d.  The  time  in  which  this  action  was  brought. 

The  departure  of  the  wife,  and  her  offer  of  cohabitation.  Admitting 
that  her  departure  was  without  license  from  her  husband,  this  does  not 
impair  her  right  to  a  provision  after  her  husband's  death.  And  this, 
even  if  she  remain  '<  cum  adidtero"  at  common  law,  as  appears  by  the 
statute  providing  that  women  lose  their  dower  in  the  case  last  mentioned ; 
and  if  this  greater  offence  shall  not  affect  her  in  her  future  interest,  which 
ifl  of  far  less  importance  than  her  present  support,  certainly  the  fact 
proved  of  her  departure  in  this  case  shall  not  injure  Jier,  as  she  offers  to 
renew  the  cohabitation,  and  she  is  desirous  to  expiate  her  past  offence  (if 
offence  there  was  any)  by  future  obedience.  Suppose  the  case  of  the 
wife  being  imprisoned  for  felony,  and  the  gaoler  supplies  her  with  pro- 
visions, doubtless  the  husband  shall  be  liable  for  all  that  is  furnished ; 
and  this  is  most  uncharitable,  to  suppose  the  wife,  in  this  case,  a  r^toon-i 
greater  ^offender  that  in  the  case  last  mentioned ;  hence  they  con-  ^  J 
elude,  that  the  wife  shall  be  maintained  by  the  husband,  notwithstanding 
her  departure. 

2nd.  The  prohibition  of  the  husband  to  trust  his  wife.  It  has  been 
agreed,  by  all  who  have  argued  this  case,  that  if  the  prohibition  had 
been  general,  as  by  posting,  or  insertion  in  the  '<  news-book/'  that  no  one 
should  trust  his  wife,  this  would  in  itself  be  void ;  allowing,  therefore, 
that  the  husband  is  liable  in  asmmpnt  by  the  law,  for  this  has  been 
argued,  it  seems  clear  that  he  shall  continue  to  be  liable,  notwithstanding 
such  particular  and  special  prohibition,  and  that  this  prohibition  is  void. 
The  reason  why  the  general  prohibition  is  void  is,  that,  supposing  it  valid, 
the  power  given  by  the  law  to  the  wife,  in  enabling  her  to  contract,  is 
nugatory,  as  no  one  would  contract  with  her ;  and  the  same  reason  applies 
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to  this  case  also  :  for  if  the  husband  can  prohibit  in  the  first  and  second 
manner,  he  can,  by  the  same  arguoaent^  extend  his  prohibition  over  the 
whole  kingdom ;  and  then,  if  the  husband  should  adopt  this  method,  and 
join  the  king's  enemies,  the  wife  must  go  too,  and  then  she  will  be  hanged 
—or  stay  at  home,  and  then  she  will  be  starved;  the  same  evil  most 
happen  if  the  husband  should  be  banished,  &c. ;  therefore  they  oondnde, 
that  to  allow  such  a  prohibition  would  be  equally  inconvenient,  as  not  to 
render  the  husband  liable  in  astumpnt,  for  neoessaries  with  which  his 
wife  has  been  supplied. 

3rd.  The  time  in  which  the  action  is  brought-— And  for  this  reason 
judgment  must  be  given  for  the  plaintiff,  as  they  said,  admitting  all  that 
has  been  argued  against  them,  that  wives  have  no  remedy  in  the  king's 
courts,  but  only  in  the  spiritual  courts ;  and  their  reason,  in  this  parti- 
cular case,  that  the  wife  ought  to  be  relieved  in  the  king's  courts,  was, 
that  the  contract,  on  which  the  action  is  founded,  was  made  A.  d.  1658, 
and  the  action  brought  1659,  at  which  time  there  were  no  spiritual  courts 
or  judges  of  which  the  new  statute  took  notice,  and  therefore  no  suit 
could  be  brought  for  alimony;  wherefore,  from  necessity  and  propter 
defectum  justitisRy  they  might  well  sue  in  the  courts  of  the  king,  as  was 
'  the  former  usage  and  established  practice  in  cases  of  this  nature — as,  for 
instance,  to  sue  for  legacies. 

Therefore,  the  three  justices  conclude  that  judgment  should  be  giren 
r*<2ftn  ^^^  ^^^  plaintiff.  And  Twisden,  J.  (who  *had  argued  but  too 
1-  -I  well  for  the  plaintiff  in  the  King's  Bench)  said,  that  he  was  not 
any  longer  of  the  same  opinion,  though  he  had  argued  to  that  effect 
formerly.  For  the  reasons,  which  are  the  causes  of  such  judgments, 
ought  not  to  be  pursued  farther  than  they  are  sanctioned  by  experience. 
And  he  said,  that  he  had  ever  accounted  it  a  great  honour  to  Justice 
Walshe,  Plowden,  375,  6,  that,  after  he  had  given  judgment  for  the 
plaintiff  in  Stowell  and  Zouche's  case,  after  hearing  the  learned  argument 
of  the  other  Judges,  «  retraxit  opinionem"  and  gave  judgment  for  the 
defendant. 

Then  all  the  other  judges  gave  judgment  for  the  defendant. 

Foster,  C.  J.,  Bridgman,  C.  J.,  Hale,  C.  B.,  Hide  and  Brown,  J.,  of 
the  C.  P.,  Windham,  of  E.  B.,  Atkins  and  Turner,  Barons  of  the 
Exchequer.  But  though  Atkins  gave  judgment  for  the  defendant,  yet 
did  he  agree  in  every  thing  with  those  who  argued  for  the  plaintiff, 
excepting  in  what  concerned  the  special  prohibition.  For  he  held,  that 
the  husband  shall  be  liable  in  assumpsit  for  necessities  furnished  to  his 
wife ;  but  that  he  may  restrain  and  control  particular  persons  by  his  pro- 
hibition, from  delivering  any  goods  to  his  wife,  and  as  the  defendant  had 
given  out  a  prohibition  in  this  case,  he  gave  judgment  for  him ;  and,  aa 
the  justices  who  argued  for  the  defendant  were  the  more  numerous,  judg- 
ment, for  many  weighty  reasons,  was  given  in  his  favour. 

I  will  report  concisely  several  points  established  in  this  great  case. 

First,  The  resolution  in  which  all  the  judges  of  England  agreed,  and 
these  were  reported  by  the  Chief  Baron  to  be,  I.  That  husbands  are 
bound  to  supply  their  wives  with  necessaries ;  and  here  they  agree  de  re, 
though  they  differ  de  modo.  II.  That  the  contract  of  a  married  woman, 
is  merely  void,  as  far  as  she  is  concerned,  by  our  law,  however  it  may  be 
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different  by  ihe  oiyil  law.  III.  If  the  wife  purchase  goods,  and  the 
husbandi  by  any  act  precedent  or  subsequent,  ratifies  the  contract  by  his 
assent,  the  husband  shall  be  liable  upon  it ;  if  not  on  his  assumpsit  in 
law,  yet  on  his  assumpsit  in  fact,  whether  the  goods  are  for  himself,  or 
for  his  children,  or  for  his  family,  all  which  positions  are  so  obvious, 
that  they  require  no  demonstration. 

Secondly.  The  resolutions  of  those  who  gaye  judgment  for  the  defend- 
ant (except  Atkins,  Baron,)  and  these  were— 

*I.  That  the  marriage  does  not  give  the  wife  any  innate  and  r«oAon 
uncontrollable  power  to  render  the  husband  liable.  ^        -I 

II.  That  although  the  wife  cannot  bind  her  husband  by  her  contract, 
yet  she  is  not  without  a  remedy ;  but  by  the  common  law,  chancery  may 
order  her  necessaries,  or,  at  least,  the  common  law  (which  is  subservient 
to  it)  in  the  spiritual  court. 

III.  That  if  the  wife  purchase  goods,  and  it  is  found  by  special  verdict 
that  they  were  consumed  in  the  household,  yet  the  husband  shall  not  be 
liable  for  them.  But  it  shall  be  good  evidence  for  the  jury  to  find  that 
the  husband  '^  assumpsit,"  but  not  conclusive  evidence. 

lY.  That  admitting  that  the  husband  shall  be  liable,  in  atsumpsU  at 
law,  still  if  he  specially  forbids  particular  persons  to  trust  his  wife,  the 
husband  shall  not  be  liable,  in  spite  of  this  prohibition. 

Y.  Admitting  that  husbands  shall  be  liable  in  cuwTnpnt  at  law  for 
necessaries,  the  finding  of  the  jury  that  the  goods  ptirchased  for  the  wife 
are  necessaries,  suitable  to  the  degree  of  her  husband,  is  not  good. 

(iVbte. — ^That  these  justices  resolved  certain  other  points  in  their  argu- 
ments, but  as  they  do  not  bear  upon  the  action,  the  reader  will  find  them 
at  the  end  of  the  case.) 

I.  T?Mt  the  marriage  does  not  give  the  ioi/e  any  innate  and  unconirol- 
lahle  power  to  charge  her  husband.  This  they  demonstrate,  1st,  by  rea- 
sons, and  2dly,  by  authorities.  Reasons  which  are — Istly,  The  nature  of 
contracts ;  for  in  every  contract  there  should  be — Firsts  The  parties  con- 
tracting, and  with  reference  to  this  principle,  some  may  be  capable,  gnoad 
hoc,  but  not  quoad  aJterum,  as  monks,  to  buy  things  for  their  house  in 
vacation }  and  no  other  contract  made  by  them  is  good.  But  in  no  case 
can  wives  contract,  for  they  cannot  be  executors  without  the  assent  of  their 
husbands ;  and  hence,  in  this  case,  the  supposed  contract  is  fictitious,  that 
is,  the  contract  between  the  plaintiff  and  the  husband.  Secondly,  In 
every  contract  the  consent  of  the  parties  is  necessary ',  and  every  consent 
is  either  express  or  implied.  Implied  consent  is  like  that  of  the  sheriff 
to  the  act  of  the  bailiff,  and  does  not  extend  to  this  case.  Thirdly,  In 
every  contract  there  is  a  tie  or  obligation  which  is  th^  result  of  it,  and  this 
cannot  be  without  lien  or  other  assent.  But  none  of  them  is  here  made 
by  the  husband ;  therefore,  from  the  very  nature  of  the  contract,  the  hus- 
band, in  this  case,  shall  not  be  liable ;  and  this  reason  is  deduced  from 
tho  ^disability  of  the  person  with  whom  the  contract  in  reality  r«oAQ-i 
was  made.  ^        -■ 

2ndly.  If  the  law  willed  to  empower  wives  to  contract,  the  same  law 
would  also  have  given  them  property,  that  they  might  retain,  and  this 
reason  is  deduced  ah  inutili,  for  now  that  the  wife  has  obtained  goods,  the 
husband  may  seiae  upon  them,  and  in  this  way  render  the  purchase  use- 
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Ies8 ;  or  he  may  detain  the  wife  in  his  house,  and  hinder  her  from  going 
to  the  mercer's.  And  even  this  is  not  ss^vitia,  on  which  to  ground  a  sup- 
plication, for  the  wife  has  no  power  over  the  actions  of  her  husband,  as  is 
proved  by  the  writ  cut  in  vitd,  which  runs,  «  cut  in  vitd  iud  contradicere 
nan  potuit."  And  therefore  Bridgman,  Chief  Justice,  said,  that  as  far 
as  relates  to  an  act  done  by  a  married  woman,  it  is  merely  void ;  as  if  she 
levy  a  fine  by  the  name  of  A.,  wife  of  J.  S.,  the  fine  is  merely  void,  quia 
constat  by  the  record  itself  that  she  is  married. 

3dly.  There  is  greater  reason  that  the  wife  shoulcK  take  the  husband's 
goods  and  pawn  them,  and  that  the  husband  should  be  obliged  to  redeem 
them ;  but  the  first  cannot  be  done,  neither  therefore  can  the  second ;  for, 
although  our  law  does  not  exclude  the  wife  from  all  community  in  using 
the  goods  of  her  husband  (and  therefore  it  is  not  felony  in  her  to  take 
them,  Stamford,  87  B.)  yet  she  cannot  dispose  of  them;  and  therefore  it 
was  adjudged  in  Trin.  6  Jac.  Bx).  1617,  Kioe,  Bey,  and  Thos.  Stephen's 
case,  that  where  the  wife  plays  at  cards  and  loses  40^.  of  her  husband's 
money,  that  the  husband  shall  recover  this  in  action  against  the  game- 
ster. 

4thly.  If  the  husband  shall  be  bound  by  this  contract,  many  inconve- 
niences must  ensue,  as  Wyndham,  Justice,  said. 

1.  The  husband  will  be  accounted  the  common  enemy;  and  the  mercer 
and  the  gallant  will  unite  with  the  wife,  and  they  will  combine  their 
strength  against  the  husband :  so  it  may  be  said  of  them  as  it  was  by 
Mowbray,  J.,  39,  ass.  1,  in  another  case; — <<We  see  the  wife  and  the 
defendant  here  of  one  mind,  to  the  prejudice  of  the  husband.'' 

2.  The  wife,  having  the  goods,  will  be  more  violent  in  enforcing  prose- 
cution, than  our  law  permits,  an  evil  which  our  law  guards  against :  and 
therefore  the  goods  of  felons,  during  their  lives,  cannot  be  granted  to  any 
one.     See  statute  1  B.  8,  o.  8. 

ri^n^A-i      *^'  Wives  will  be  their  own  carvers,  and,  like  hawks,  will  fly 
1-        -I  abroad  and  find  their  own  prey. 

4.  It  shall  be  left  to  the  pleasure  of  a  London  jury  to  dress  my  wife 
in  such  apparel  as  they  think  proper. 

5.  Wives  who  think  what  they  have  insufficient  will  have  it  tried  by  a 
mercer  whether  their  dress  is  not  too  mean,  and  this  will  make  the  meroer 
judge  whether  he  will  dispose  of  his  own  goods  or  not.  As  to  the  incon- 
veniences supposed  on  the  other  part,  if  the  wife  may  not  make  the  hus- 
band liable  in  cases  of  necessity,  it  was  answered  that  in  every  argument 
ab  inconvenienHf  the  evils  on  each  side  must  be  balanced  and  examined ; 
and  to  the  inconveniences  already  enumerated  ^which  will  result  from  thus 
making  the  husband  liable)  may  be  added,  tnat  to  define  the  limits  of 
necessity  will  be  more  difficult  than  the  present  case,  and  that  they  on  the 
other  side  have  not  well  or  sufficiently  explained  whether  they  understand 
necessitatem  amvenienHaSf  or  necesntcUetn  naturm.  But  be  it  how  it  may, 
the  same  necessity  which  justifies  the  wife  in  taking  goods  from  the  mer- 
cer, would  equally  justify  her  in  taking  money  from  the  usurer,  &o. :  and, 
if  none  will  trust  her,  the  same  necessity,  or  a  necessity  yet  more  cogenty 
may  qualify  her  to  receive  the  rents  or  sell  the  goods  of  her  husband. 
Hence,  many  absurdities  must  ensue :  also  their  objection  of  neceaaitj 
loses  it«  weight,  in  another  respect,  « that  the  goods  are  necessaries"  (and 
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not  <^  that  there  was  neoessit/')  is  the  finding  of  the  special  verdict.  Now 
necessaries  and  necessity  are  topics  altogether  distinct,  and  therefore  their 
objecting  this  << ingens  telum  necesntatis"  is  nothing  to  the  purpose. 

6thlj.  To  charge  the  husband  on  the  contract  of  his  wife,  without  his 
actual  assent,  will  tend  to  subvert  the  law  of  God  and  of  nature,  which 
have  given  the  husband  power  and  government  over  his  wife ;  and  this  is 
the  very  saying  of  God  himself,  "  Erga  virum  appetitas  tuns  erit,  et  ipse 
regnaMt  in  te"  and  as  to  their  supposition,  that  wives  will  be  starved, 
our  law  does  not  presume  this,  but  the  contrary.  For  the  law  which 
preserves  such  affection  between  cousins,  for  the  advancement  of  one  by 
the  other,  that  they  shall  not  be  suffered  to  bar  their  heirs  without  leaving 
them  other  payment,  will  presume  greater  love  and  affection  between  hus- 
band and  wife;  who  are  so  identical,  as  is  laid  down  21  E.  4,  27,  that  the 
obligation  of  the  husband  *shall,  if  extorted  by  duress  of  his  rit^narrt 
wife,  be  void  \  and  so  it  was  adjudged  7  Jac.,  Hart  well  and  L  ^ 
Witherington's  case.  True  it  is,  as  has  been  observed  by  those  who  have 
argued  for  the  plaintiff,  that  the  husband,  by  marriage,  declares  that  he 
will  sustain  and  comfort  his  wife,  and  that  he  says  he  will  endow  her  with 
his  worldly  goods.  But  since  husbands  are  bound,  not  by  the  law  of  God 
alone,  but  by  the  law  of  nature  also,  to  maintain  their  wives,  yet  from 
this  it  cannot  be  inferred  that  they  must  be  bound  by  their  contracts ; 
since  a  father,  by  the  law  of  God  and  nature,  is  bound  to  support  his  son, 
and  e  contra^  in  case  the  father  is  impoverished;  but  no  one  can  infer 
from  hence  that  one  must  be  liable  on  the  other's  contract. 

For  authorities.  Bill  and  Lake's  case,  Button's  Rep.  106,  is  an  authority 
in  point :  for  though  the  case  was  settled  by  way  of  compromise,  yet  many 
of  the  judges  delivered  their  opinion  that  the  husband  should  not  be 
liable ;  and  Bridgman,  Chief  Justice,  said  that  Sir  Nich.  Payne's  case,  6 
&  7  Eliz.,  Dyer,  2346,  is  more  than  an  authority  for  them ;  for  he  says 
that  our  question  is  there  assumed  pro  canfesso,  and  the  doubt  by  Dyer  is 
solely  on  the  payment  of  the  tailor,  soil.,  if  this  amounts  to  a  consent : 
and  therefore,  without  this  consent  of  the  husband,  it  is  clear  that  he 
shaU  not  be  liable.  Also,  they  say,  tbat  if  there  were  no  printed  autho- 
rities for  them,  it  is  clear  that  no  action  could  lie  in  such  a  case,  because 
there  is  no  precedent  or  authority  in  its  favour,  for  the  only  case  on  which 
they  on  the  other  side  rely  is  the  place  11  H.  6,  30,  6:  which  at  most  is 
only  a  single  opinion  obiter  by  Martin,  and  therefore  Littleton's  argument 
is  extremely  applicable  to  this  case,  soil.,  that  if  any  such  action  could 
have  been  brought,  it  would  have  been  brought  before  that  time,  and  this 
is  good  ground  for  all  judgments  of  such  a  nature  where  the  parties  have 
another  remedy,  as  in  this  case  they  have,  as  will  be  said  afterwards,  and 
in  this  therefore  it  differs  from  the  case  of  the  executors  before  mentioned, 
for  in  that  there  was  no  remedy  before.  Touching  authorities  founded  on 
the  practice  of  the  late  times,  Bridgman,  C.  J.  of  the  Bench,  said,  that 
though  they  all  feel  the  greatest  reverence  for  the  learning  and  judgment 
of  those  who  established  it  (as  is  manifest  by  the  respect  they  show  to 
them  in  other  cases),  yet  with  regard  to  acts,  in  doing  which  they  made  a 
virtue  of  necessity,  nobody  *can  expect  that  they  should  be  sane-  ri^nor^-t 
tioned  longer  than  the  necessity  continues;  and  this  necessity,  L        J 
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which  sprung  from  the  want  of  courts  where  the  proper  remedy  could  be 
applied;  is  now  long  removed. 

II.  That  alihough  the  wife  cannot  bind  her  husband  hy  her  contract^ 
yet  the  wife  is  not  toithotU  a  remedy y  buty  by  the  common  lato^  chancery 
may  order  necessaries  /or  Jher,  or  at  any  rate,  the  canon  law,  which  is 
subordinate  to  it,  in  the  spirUual  court. 

1.  That  the  wife  has  a  remedy  for  necessaries  by  the  common  law  in 
chancery,  according  to  the  opinion  of  every  one,  by  the  writ  of  <<  mppU" 
cavity*  which  you  will  find.  Register  89,  which  writ,  among  other  things, 
orders  that  the  husband  beni  et  Jionestd  tractabit  et  gubemahit  his  wife, 
and  then  those  words,  bend  et  honest^  tractabit,  mean  that  the  husband  is 
bound  to  provide  reasonable  estovers  for  his  wife,  and,  among  other  reme- 
dies, you  will  find  4  H.  8,  Ro.  Claus.  Memb.  II,  and  8  H.  3,  Ro.,  where 
the  record  says  that  the  sheriff  distrained  on  the  husband  to  maintain  his 
wife,  and  to  give  her  reasonable  estovers ;  but  the  husband  there  had  pre- 
Tiously  been  excommunicated  for  his  obstinacy  in  not  maintaining  his 
wife ;  and  without  hasarding  any  judgment  on  that  point,  they  all  agree 
in  favour  of  the  defendant. 

2.  If  the  husband  will  not  supply  his  wife  with  necessaries,  she  must 
make  her  complaint  to  the  ordinary,  and  he  may  supply  a  remedy )  and 
that  this  is  the  proper  course  and  best  adapted  to  such  a  complaint,  is 
manifest : 

First,  Because  common  modesty  having  prohibited  such  domestic  dif- 
ferences between  husband  and  wife  from  being  disclosed  before  a  jury, 
before  whom  all  evidence  must  be  given  in  public  (which  can  only  serve 
to  embitter  such  internal  quarrels,  and  to  render  them  irreoonoilable,  as 
experience  too  clearly  shows,)  our  law  permits  that  the  bishop,  who  is  a 
spiritual  father,  should,  with  the  gravity  and  learning  becoming  his  sta- 
tion, enter  into  this  examination  of  what  is  proper,  and,  from  respect  to 
his  duty,  persuade  husband  and  wife  to  a  reconciliation ;  and  to  the  same 
intent  that  the  arcana  famxLiee  should  not  be  made  public,  the  bishop 
himself,  as  Bridgman,  C.  J.,  said,  ought  to  examine  the  matter  in  private, 
taking  with  him  his  chancellor  and  his  register,  and  if  he  finds  all  persna- 
r*2ft"1  sion  to  a  reconciliation  useless,  he  must  proceed  to  ^sentence,  and 
1-  -I  this  will  be  according  to  the  demerit  of  the  wife,  and  not  acoord- 
ing  to  the  estate  and  degree  of  her  husband,  as  a  jury  must  proceed, 
which  would  be  a  pernicious  precedent,  since  bad  women  would  have  as 
great  a  provision  as  good  women,  when  the  default  is  on  the  part  of  the 
husband.  But  in  the  spiritual  court,  such  bad  women  as  have  violated 
their  vows,  shall  have  such  provision  as  clerks  convict,  Stamf.  140,  and 
shall  be  fed  with  the  bread  of  affliction,  and  the  water  of  adversity. 

Secondly,  Because  it  is  also  a  matter  solely  spiritual,  as  the  husband 
at  the  marriage  endows  her  with  his  worldly  goods  in  facie  eccUnm,  and 
they  denied  what  was  said  on  the  other  side,  that  the  remedy  in  the  spi* 
ritual  court  it  only  subsequent  to  the  separation.  For,  as  the  libels  in 
these  cases  are  more  frequently  ^^ropfor  seevitiamj  because  the  default  in 
supplying  necessaries  is  ssevitia;  yet  shall  there  not  always  be  separation 
on  that  account.  But  the  husband  may  agree  and  give  security  to  main- 
tain his  wife,  and  then  they  may  cohabit :  and  as  to  what  is  said,  that  the 
ordinary  has  no  coercive  power,  it  was  answered,  that  their  power  is  of 


MANBY  T.  SCOTT.  423 

greater  extent  than  any  temporal  execution,  whioh  can  at  most  extend 
only  to  the  body.  Bat  their  execution  extends  to  the  body  and  the  soul ; 
and  this,  not  only  by  reason  of  restraint^  as  imprisonment  of  the  body, 
but  also  by  means  of  disability,  incapacitating  body  and  soul  from  their 
temporal  and  spiritual  rights,  so  as  to  disqualify  the  offender  from  receiv- 
ing the  sacrament,  or  maintaining  an  action;  and  therefore  it  is  not  to  be 
presumed  that  the  husband  will  continue  in  a  state  of  excommunication 
and  starve  his  wife,  more  than  it  is  to  be  supposed  that  he  will  kill  another 
from  revenge,  well  knowing  that  for  such  a  crime  he  must  be  hanged.  So 
that,  from  all  that  has  been  said,  it  appears  that  the  canon  law  is  adequate 
for  all  the  purposes  and  exigencies  of  the  case  (and  our  law,  according  to 
Bunting's  case,  presumes  that  a  fit  judgment  will  be  pronounced);  but  if 
they  proceed  wrongly  we  may  interfere  by  prohibition,  and  inasmuch  as 
not  reasons  only  are  required  in  this  case,  our  courts  are  not  without  pre- 
cedents or  our  books  without  authorities  in  point  as  precedents;  Bridg- 
man,  C.  J.,  cited  many,  which  he  held  in  his  hand ;  anno  1585,  the  case 
of  the  Lord  Zouch  and  hb  Wife,  and  others  who  have  sued  for  a  remedy 
in  the  spiritual  court  in  such  a  case,  and  Cro.  2,  364,  says  that  r^ooon 
the  *court  of  the  ordinary  is  the  proper  court  for  the  allowance  of  l-  -' 
alimony^  Co,  12,  50. 

III.  That  if  the  wife  huy  any  thing^  and  it  is  found  hy  special  ver- 
diet  that  this  was  consumed  in  the  household,  even  then  the  husband  shaM 
not  he  liable  for  it.  But  this  may  be  good  evidence  on  which  the  jury 
may  find  that,  the  husband  « assumpsit/'  though  it  is  certainly  not 
conclusive, 

1.  The  first  part  of  the  resolution,  viz.^  that  the  husband  shall  not  be 
liable  without  his  actual  assent ;  the  employment  of  the  goods  for  the 
benefit  of  the  household,  notwithstanding,  is  expressly  fortified  by  34  Ed. 
I,  Fitz.  Dett.  163.  In  Dett.  the  case  was  that  the  wife  of  the  defendant 
bought  from  the  plaintiff  ten  quarters  of  wheat,  which  were  employed  in 
the  service  of  the  defendant,  and  it  was  adjudged  that  the  defendant 
should  not  be  held  liable,  and  such  is  the  conclusion  of  the  case,  21  Hen. 
7,  406.  If  my  wife  purchase  goods  for  the  maintenance  of  my  house- 
hold, this  is  good  evidence  for  the  jury  to  have  found  that  the  husband 
undertook,  but  not  binding  evidence.  If  the  factor  or  servant  buy  goods, 
and  they  come  to  the  use  of  the  master,  the  master  shall  be  liable  for 
them,  6  Eliz. ;  Dyer,  2306 ;  Doctor  and  Student,  137,  138  ,  and  pre- 
sumptive evidence  shall  weigh  more  in  the  case  of  a  wife  than  of  a  ser- 
vant :  and  therefore  they  said  that  if  the  husband  is  beyond  sea  in  any 
voyage,  and  during  his  absence  the  wife  purchase  provisions  or  other 
things  which  are  necessaries  for  her,  this  is  good  evidence  on  which  a 
jury  may  find  that  the  husband  assumpsit,  and  to  that  effect  should  the 
judge  direct  them,  for  it  is  good  evidence  to  presume  that  the  husband 
has  at  all  times  undertaken  to  pay  for  necessaries.  Therefore  it  was  said 
that  if  the  wife  be  absent  from  her  husband,  and  the  husband  refuse  to 
cohabit  with  her,  and  she  purchase  necessaries,  this  is  good  evidence,  &c. 

But  such  evidence  as  has  been  stated  above  is  not  binding  and  conclu- 
sive, but  merely  presumptive  evidence ;  and  for  this  the  Chancellor  of 
Oxford's  case,  10  Co.  was  cited,  when  in  trover  and  conversion  it  was 
agreed,  that  request  and  denial  is  good  evidence  for  the  jury  to  find  for 
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the  plaintiff;  but  being  foond  specially,  the  court  cannot,  therefore,  give 
judgment  for  the  plaintiff,  and  therefore,  in  this  case,  the  jury  having 
found  the  matter  specially,  the  court  cannot  give  judgment  against  the 

r*9RQl  ^^^^^^^  y  ^^^}  ^^^^  ^^^  goods  *were  necessaries,  and  that  they 
*-  -J  were  employed,  is  but  matter  of  evidence,  on  which  the  jury 
should  have  proceeded  to  have  ascertained  the  fact,  whether  the  husband 
undertook  or  not,  which  is  not  the  province  of  the  judge,  for  ad  qtims' 
tionem  facti  non  respondent  jvdices.  Also  the  husband  might  have 
rebutted  such  presumptive  evidence  by  other  proofs,  as  that  he  gave  his 
wife  ready  money  to  make  purchases,  &c. 

lY.  That  admitting  ike  husband  to  be  by  law  liable  in  assumpsit,  yet, 
if  he  especially  prohibit  particular  persons  from  (rusting  the  vn/ey  ike 
husband  skaU  not  be  liable^  in  spite  of  kis  prohibition.  They  all  agree 
that  a  general  prohibition  that  no  one  should  trust  his  wife  (supposing 
the  husband  legally  liable  in  assumpsit)  shall  be  void ;  and  it  was  assimi- 
lated to  the  case  where  feoffment  in  fee  is  made  on  condition  that  the 
feoffee  shall  not  infeoff  any  one,  it  is  void.  But,  if  it  were  upon  condi- 
tion that  he  should  not  infeoff  J.  S.  or  T.  N.,  this  is  good,  and  to  this 
purpose  is  12  E.  4,  18,  &  21  E.  4,  48  a.  If  the  king  grants  to  any  one 
a  discharge  from  service  as  a  juryman,  it  is  good  :  but  if  he  grant  that 
the  whole  district  [pais)  shall  be  discharged  from  this  service,  it  is  bad, 
since  by  this  means  would  ensue  a  failure  of  justice  ]  and  it  seems  that 
our  case  will  not  differ  from  the  case  of  a  servant,  which,  although  he 
may  have  a  general  authority  to  purchase  goods,  may  yet  be  restrained 
from  purchasing  things  of  certain  persons  in  particular.  Nor  is  this  an 
injury  to  the  mercer ;  for  the  prohibition  serves  to  give  him  notice  that 
the  purchaser  is  a  married  woman,  and  if  after  that  he  will  trust  her,  it 
is  at  his  peril.  But  Bridgman,  Chief  Justice  of  C.  P.,  differed  from 
many  in  this  point,  for  he  said  that,  supposing  it  admitted  that  the  hus- 
band shall  be  liable  in  assumpsit  on  the  contract  of  his  wife,  then  no  per- 
son could  be  restrained  from  selling  to  the  wife  by  any  prohibition  of  the 
husband,  since  the  power  the  wife  would  have,  as  must  be  allowed,  would 
be  her  inheritance,  and  uncontrollable ;  besides,  it  must  be  agreed  that 
the  general  prohibition  of  the  husband  is  void,  because  by  this  the  wife 
will  be  without  relief;  and  such  particular  prohibition  may  have  the  effect 
of  a  general  prohibition,  if  the  husband  choose  particularly  to  prohibit 
every  one  in  the  country  to  whom  his  wife  can  by  any  possibility  have 
r>i<9701  ^^^^^^'  ^"^  therefore  he  agreed  in  this  point  with  '''those  who  had 
I-  -I  argued  for  the  plaintiffs ;  and,  on  the  other  hand,  supposing  the 
law  to  be  such  as  the  defendant  pleaded,  that  the  husband  is  not  liable  in 
assumpsit  for  his  wife's  contract,  then  is  the  prohibition  idle  and  nothing 
to  the  purpose,  inasmuch  as  the  law  forbids  any  one  to  give  her  credit, 
and  so  qudcunque  vid  datd,  this  prohibition  is  immaterial. 

y.  That  admitting  thai  husbands  are  legally  liable  in  assumpsit ^br 
necessaries,  the  finding  of  the  jury  that  the  goods  in  question  are  neces- 
saries  suitable  to  the  degree  of  the  husband,  is  not  good  ; — for  the  law 
wills  that  wives  should  be  maintained  in  a  manner  suitable,  not  to  the 
degree,  but  to  the  estate  of  their  husbands,  and  it  is  not  reasonable  that 
the  wife  of  a  poor  knight  of  200^.  a  year  shall  be  arrayed  in  the  same 
expensive  manner  as  the  wife  of  a  knight  of  2000/.  per  annum ;  and 
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therefore,  under  the  ciroumstances  of  this  case,  it  is  altogether  impossible 
that  judgment  should  be  given  for  the  plaintiff.  For  the  jury  ought  to 
have  found  that  the  goods  were  necessaries  suitable  to  the  estate  and 
degree  of  the  husband,  or  that  they  were  necessaries  generally. 

And,  after  considerable  discussion,  judgment  was  prayed  for  the  defend- 
ant in  the  King's  Bench,  and  given  accordingly.  Also  the  judges  who 
pronounced  in  favour  of  the  defendant,  resolved  in  their  argument — 

1.  That  when  wives  are  allowed  by  their  husbands  to  be  housekeepers, 
and  are  in  the  habit  of  purchasing  goods  for  the  household  without  ready 
money,  in  this  case  the  husband  is  liable,  and  to  this  purpose  is  14  Hen. 
7,  Fits.  Dett.  160.  If  I  command  my  wife  to  purchase'  goods,  and  she 
purchase  them,  I  shall  be  liable  for  them  ;  and  so  it  was  agreed,  21  Hen. 
7,  406 ;  and  so  is  the  constant  practice,  and  it  has  always  been  allowed ; 
for  in  this  case  the  wife  is  as  a  servant,  and  therefore  if  the  wife  is  in  the 
habit  of  buying  goods  for  ready  money,  and  the  husband  empowers  her  so 
to  act,  and  after  he  has  so  empowered  her  countermands  her  authority, 
and  in  such  a  case  the  wife  buys  goods  which  are  employed  for  the  service 
of  the  household,  yet  shall  not  the  husband  be  liable  for  them.  For  it  is 
not  the  employment  of  the  wife,  but  the  assent  of  the  husband,  which  is 
the  foundation  of  the  action ;  and  this  appears  from  the  oases  above  cited, 
and  from  Br.  Contract,  40. 

*2.  It  was  resolved,  that  if  any  one  deliver  goods  to  a  married  r«07i*i 
woman,  whether  under  colour  of  contract  or  otherwise,  he  cannot  ^  -■ 
charge  the  husband  in  any  action  whatever  for  their  price ;  for  if  in  such 
case  the  husband  may  be  charged  for  all  the  goods  which  the  wife  took  in 
trover  and  conversion  (as  Twisden's,  Justice,  opinion  is,)  it  would  be  use- 
less to  consider  how  husbands  may  be  compelled  to  support  their  wives ; 
for  in  this  way  every  wife  may  be  her  own  carver,  to  ta^e  and  to  dispose 
of  as  great  a  quantity  of  goods  as  she  thinks  proper.  But  our  books  are 
not  without  authorities  on  this  point,  as  appears  by  the  cases  of  the  Fr^res 
Moneurs,  11  H.  4,  31,  where  the  case  is  that  they  take  an  infant  and  put 
clothes  upon  him,  and  the  father  of  the  infant  gains  possession  of  him 
again  clad  in  their  habiliments,  and  it  was  then  held  that  the  father  should 
have  the  apparel  in  which  the  infant  was  clad ;  for  now,  by  putting  them 
on  the  back  of  the  infant,  the  property  was  in  him,  and  therefore  the 
guardian  of  the  friars  could  not  recover ;  and  Hawk,  C.  J.,  said :  If  an 
adulterer  take  the  wife  of  another,  and  clothe  her  well  in  new  robes,  that 
the  husband  may  retake  the  wife  in  her  new  robes.  So  if  robes  be  put 
on  an  image,  the  property  is  in  the  church ;  and  they  declared  also  that 
the  law  was  that  if  any  one  should  deliver  goods  to  an  infant  by  contract, 
knowing  that  he  was  an  infant,  the  infant  shall  not  be  liable  in  trover  and 
conversion  for  them.  For  in  this  way  all  the  infants  in  England  would 
be  ruined ;  and  they  remembered  that  it  was  doubted  whether  trover  and 
conversion  would  lie  against  a  bailiff,  as  in  11  Jac,  Mo.  Rep.  841,  where 
it  was  resolved  in  the  affirmative.  But  if  the  goods  be  delivered  to  the 
wife,  not  knowing  that  she  was  married,  or  to  the  infant,  not  knowing  that 
he  was  an  infant,  it  shall  be  otherwise. 

8.  It  was  resolved  by  some  of  the  justices  that  if  the  wife  will  not  co- 
habit with  her  husband,  but  during  the  time  of  her  voluntary  departure, 
purchases  provisions  and  clothes  for  herself,  and  it  is  given  in  evidence  to 
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the  jury  that  these  were  neoesBaries  suited  to  the  estate  and  degree  of  her 
hosband,  jet  is  this  not  sufficient  evidence  to  warrant  a  finding  by  the  jury 
in  assumpsit  against  the  husband,  and  therefore  it  was  said,  and  not 
denied,  that  there  is  a  difference  for  this  purpose  between  wives  that  are 
willing  toe  ohabit  with  their  husbands,  and  those  that  spontaneously  depart 
r«2721  from  *them ;  and  this  appears  by  Magna  Charta,  which  provides 
L  -I  that  wives  shall  have  their  quarantine  after  the  death  of  their  hus- 
bands, but  nevertheless  if  they  choose  to  depart  from  the  mansion  house 
during  any  part  of  the  said  forty  days,  they  shall  not  have  estoveria  de 
communi  during  that  time ;  and  a  case  between  Waller  v.  Hanger,  12  Jac, 
Banc.  Keg.,  was  cited,  where  the  king  granted  to  the  citizens  of  London 
to  be  free  of  prisage ;  and  J.  S.,  one  of  the  citizens,  who  was  the  owner 
of  a  ship  firaught  with  wine,  was  disfranchised  before  its  arrival,  J.  S.  shall 
pay  prisage,  for  he  was  discharged  solely  as  a  citizen,  and  therefore  being 
disfranchised,  he  loses  his  privilege.  So  it  was  said  that  the  law  presumes 
that  the  husband  will  furnish  necessaries  for  his  wife  so  long  as  she  is  a 
member  of  his  family,  and  that  he  undertakes  to  pay  for  such  necessaries. 
But  when  the  wife  voluntarily  abandons  and  relinquishes  her  family,  by 
this  conduct  she  renders  herself  incapable  of  enjoying  the  before-men* 
tioned  privilege,  and  places  without  the  pale  of  her  husband's  mainte- 
nance; and  therefore  it  shall  not  be  presumed  that  the  husband  has  entered 
into  such  an  assumpsit  in  that  case. 


[i»  order  to  show  in  what  manner  the  doctrine  ettahlished  hy  the  prxn^ 
cipal  case  of  Man  by  v.  Scott  has  been  followed  up  in  later  times,  the  mo- 
dem  cases  of  Montague  v.  Benedict,  and  Seaton  v.  Benedict,  which  are 
perhaps  the  cases  most  frequently  referred  to  on  this  subject^  are  here 
inserted,"^ 
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HILARY,  5  &  6  GEO.  4,  K.  B. 

[bbpobtbd  3  b.  a  c,  631.] 

In  aasumpsit  for  goods  sold,  it  appeared  that  the  plaintiff,  a  jeweller,  in  the  course 
of  two  months,  delivered  articles  of  jewellery  to  the  wife  of  the  defendant,  amount- 
ing in  value  to  931,  It  appeared  that  the  defendant  was  a  certificated  special 
pleader,  and  lived  in  a  ready  furnished  house,  of  which  the  annual  rent  was  2002. ; 
that  he  kept  no  man-servant;  that  his  wife's  fortune  upon  her  marriage  was  less 
than  40002. ;  that  she  had,  at  the  time  of  her  marriage,  jewellery  suitable  to  her 
condition ;  and  that  she  bad  never  worn,  in  her  husband's  presence,  any  articles 
famished  her  by  the  plaintiff.  It  appeared  also,  that  the  plaintiff,  when  he  went 
to  the  defendant's  house  to  ask  for  payment,  always  inquired  for  the  wife,  and 
not  for  the  defendant:  ffddj  that  the  goods  so  furnished  were  not  necessaries^ 
and  that,  as  there  was  no  evidence  to  go  to  the  jury  of  any  assent  of  the  husband 
to  the  contract  made  by  his  wife,  the  action  could  not  be  maintained. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general  issue.  At  the 
trial,  before  Abbott,  C.  J.,  at  the  Middlesex  sittings,  after  Trinity  Term, 
1824,  it  appeared  that  the  plaintiff  was  a  working  jeweller,  and  the  defend- 
ant a  special  pleader  in  considerable  practice.  The  plaintiff,  between  the 
20th  October  and  the  14th  of  December,  1823,  had  delivered  to  the  wife 
of  the  defendant,  at  his  house  in  Guildford  street,  different  articles  of 
jewellery,  amounting  in  the  whole  to  the  sum  of  83^.,  and  had  received 
from  her  on  account  34^.  These  things  were  usually  delivered  about  twelve 
o'clock  in  the  day,  and  plaintiff  never  saw  any  person  but  the  defendant's 
wife.  Upon  these  facts  being  proved,  the  defendant's  counsel  contended 
that  the  plaintiff  *ought  to  be  nonsuited,  because  there  was  no  evi-  r«o74.i 
dence  to  show  that  the  husband  had  any  knowledge  that  the  goods  l  J 
had  been  delivered  to  his  wife,  and,  consequently,  no  evidence  of  his  assent 
to  the  purchase,  and  Metcalfe  v.  Shaw,(a)  Waithman  v.  Wakefield,(&)  Bent- 
ley  V.  Oriffin,(c)  were  cited.  The  Lord  Chief  Justice  thought  it  a  ques* 
tion  for  the  jury,  whether  the  articles  had  been  supplied  with  the  assent 
of  the  husband.  The  defendant  proved  that  he  was  married  in  Septem- 
ber, 1817,  and  that  the  fortune  of  his  wife  was  less  than  4000^.,  and  that 
she  received,  by  virtue  of  her  marriage  settlement,  for  her  exclusive  use, 
a  sum  of  60^.  annually;  that  they  inhabited  a  ready-furnished  house  in 
Guildford-street,  at  the  rent  of  2001.  a  year;  that  the  furniture  of  it  was 
not  new  or  expensive,  some  of  it  indeed  being  veiy  shabby;  that  the 
defendant  kept  no  man-servant ;  that  his  wife,  before  October,  1823,  had 
jewellery  suitable  to  her  condition,  and  that  she  had  never,  in  her  hus- 
band's presence,  worn  any  of  the  articles  furnished  by  the  plaintiff.  The 
defendant  usually  left  his  house  and  went  to  his  chambers  about  ten 
o'clock  in  the  morning,  and  did  not  return  before  five  in  the  evening. 
When  the  plaintiff  or  his  servant  called  at  the  defendant's  house,  they 

(a)  3  Gampb.  22.  {b)  1  Gampb.  120.  (c)  5  Taunt  3664 
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always  asked  for  his  wife,  and  not  for  him ;  and  upon  one  occasion,  vhen 
the  clerk  called  in  March,  and  stated  to  the  female  servant  who  opened 
the  door,  that  he  called  for  the  purpose  of  getting  settled  a  bill  for  jewel- 
lery to  the  amount  of  80/.,  the  servant  expressed  her  surprise  that  the 
plaintiff  had  trusted  her  mistress  for  such  a  sum,  and  said  she  was  sure 
that  her  master  knew  nothing  of  it,  and  she  swore  that  the  clerk  replied, 
<<  his  master  was  aware  of  that/'  This,  however,  was  denied  by  the  clerk. 
The  Lord  Chief  Justice  told  the  jury,  that  a  husband  was  not  liable  for 
goods  supplied  to  his  wife,  unless  he  gave  her  an  express  or  implied  autho- 
rity to  purchase.  In  considering  the  question  of  authority,  the  estate  and 
degree  of  the  parties  was  a  fit  subject  for  consideration,  and  so  also  was 
the  nature  of  the  articles.  There  were  some  things  which  it  might  and 
must  always  be  presumed  the  wife  had  authority  to  buy,  such  as  provisions 
for  the  daily  use  of  the  family  over  which  she  presided ;  but  in  this  case 
the  articles  were  not  necessary  to  any  one }  the  proof  was,  that  the  hus- 
band never  saw  them,  and  the  jury  were  to  say,  under  these  circumstances, 

r*^7^1  *^^®^^®''  ^^®  ^^^^  ^^  ^^®  defendant  had  any  authority  from  him  to 
1-  -J  make  a  contract  for  the  articles  in  question.  The  jury  found  for 
the  plaintiff  to  the  amount  of  his  bill.  A  rule  nisi  had  been  obtained  for 
a  nonsuit,  on  the  ground  that  there  was  no  evidence  to  be  left  to  the  jury 
of  the  husband's  assent  to  the  contract;  or  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence. 

Piatt  showed  cause.  It  was  a  question  for  the  jury,  upon  the  evidence, 
whether  the  articles  provided  for  the  wife  of  the  defendant  were  necessa- 
ries suitable  to  the  degree  and  estate  of  the  husband.  The  latter  is  respon- 
sible in  respect  of  the  contracts  made  by  the  wife,  for  goods  suitable  to 
that  condition  which  he  suffers  her  to  hold  herself  out  to  the  world*  It 
is  not  necessary  to  show  an  express  assent  of  the  husband  to  the  contract, 
or  that  the  articles  provided  were  worn  in  his  presence.  If  they  were  con- 
formable to  the  apparent  condition  of  the  husband,  his  assent  is  to  be  pre- 
sumed. Here  there  was  abundant  evidence  to  go  to  the  jury,  that  the 
things  provided  were  necessaries  suitable  to  the  degree  of  the  husband,  for 
it  appeared  that  he  lived  in  a  ready-furnished  house,  the  rent  of  which  was 
2001.  per  annum,  and  that  his  wife  had  originally  a  fortune  of  4000/.,  and 
if  they  were  necessaries  suitable  to  the  degree  of  the  husband,  then  coha- 
bitation was  evidence  of  his  assent  to  the  contract  made  by  his  wife.  He 
cited  Morton  v.  Whithj.(d) 

Scarlett  and  Gumey,  contra.  It  appeared  upon  the  trial  that  the  plain- 
tiff, in  the  course  of  two  months,  had  delivered  to  the  defendant's  wife 
articles  of  jewelry  amounting  to  83/.,  and  that  before  that  time  she  had 
articles  of  that  description  suitable  to  her  degree.  The  things  provided  by 
the  plaintiff,  therefore  were  not  necessaries.  There  was  no  evidence  of  any 
assent  (express  or  implied)  of  the  husband,  to  the  purchase  made  by  the 
wife.  Cohabitation  is  only  prima  facie  evidence  of  such  assent,  and  here 
it  was  rebutted  by  the  evidence  given  on  the  part  of  the  defendant. 

Bayhy,  J.  It  seems  to  me,  that  in  this  case  there  was  no  evidence  to 
go  to  a  jury  to  entitle  the  plaintiff  to  a  verdict.  I  take  the  rule  of  the  law 
to  be  this :  if  a  man,  without  any  justifiable  cause,  turns  away  his  wife, 

(d)  Skinneri  348. 
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be  is  bound  by  any  oontract  sbe  makes,  for  necessaries  suitable  to  her  de- 
gree and  estate.  If  the  husband  and  wife  live  together^  *and  the  ryoN"/*-! 
husband  will  not  supply  her  with  necessaries,  or  the  means  of  l-  J 
obtaining  them,  then,  although  she  has  her  remedy  in  the  Ecclesiastical 
Court,  yet  she  is  still  at  liberty  to  pledge  the  credit  of  her  husband  for 
what  is  strictly  necessary  for  her  own  support*  But  whenever  the  hus- 
band and  wife  are  living  together^  and  he  provides  her  with  necessaries, 
the  husband  is  not  bound  by  contracts  of  the  wife,  except  where  there  is 
reasonable  evidence  to  show  that  the  wife  has  made  the  contract  with  his 
aaaent :  Ether ington  v.  Parott.(e)  Cohabitation  is  presumptive  evidence 
of  the  assent  of  the  husband,  but  it  may  be  rebutted  by  contrary  evidence ; 
and  when  such  assent  is  proved,  the  wife  is  the  agent  of  the  husband  duly 
authorised.  Then  the  question  is,  was  there  any  evidence  in  this  case  to 
warrant  my  Lord  Chief  Justice  in  submitting,  as  a  question  for  the  con- 
sideration of  the  jury,  whether  the  wife  had  the  authority  of  the  husband 
to  make  this  purchase  t  It  appears,  that  the  wife  had  originally  a  fortune 
under  4000^. ;  that  would  yield  an  income  less  than  200/.  per  annum. 
There  was  no  evidence  on  the  part  of  the  plaintiff  to  show  that  she  had 
a  fortune  even  to  that  extent;  that  fact  appeared  afterwards  upon  the  de- 
fendant's evidence.  Then  is  it  to  be  presumed,  that  a  husband  working 
hard  for  the  maintenance  of  himself  and  family,  keeping  no  man-servant, 
and  living  in  a  house  badly  furnished,  would  authorise  his  wife  to  lay  out, 
in  the  course  of  six  weeks,  half  of  her  yearly  income  in  trinkets  ?  If  the 
tradesman  in  this  case  had  exercised  a  sound  judgment,  he  must  have  per- 
ceived that  this  money  would  have  been  much  better  laid  out  in  furniture 
for  the  house,  than  in  decking  the  plaintiff's  wife  with  useless  ornaments, 
which  would  so  ill  correspond  with  the  furniture  in  the  house.  I  think, 
at  all  events^  there  was  gross  negligence  on  the  part  of  the  plaintiff,  if  he 
ever  intended  to  make  the  husband  responsible.  If  a  tradesman  is  about 
to  trust  a  married  woman  for  what  are  not  necessaries,  and  to  an  extent 
beyond  what  her  station  in  life  requires,  he  ought,  in  common  prudence^ 
to  inquire  of  the  husband  if  she  has  his  consent  for  the  order  she  is 
^ving ;  and  if  he  had  so  inquired  in  this  case,  it  is  not  improbable  that 
the  husband  might  have  told  him  not  to  trust  her.  But  no  such  inquiry 
was  made ;  on  the  contrary,  the  plaintiff  always  inquired  for  the  wife,  and 
that  is  ^strong  evidence  to  show  that  she  was  the  person  trusted,  r«o77-i 
and  not  the  husband.  On  the  whole  I  think  that  the  plaintiff  did  1.  J 
not  make  out,  by  reasonable  evidence,  that  the  wife  had  any  authority  to 
make  the  purchase  in  question. 

Holroyd,  J.  I  think  the  plaintiff  ought  to  have  been  non-suited.  If 
the  plaintiff  had  made  a  claim  in  respect  of  necessaries  provided  for  the 
defendant's  wife,  the  case  would  have  stood  upon  a  very  different  ground ; 
but  I  think  upon  the  evidence,  it  appeared  that  the  things  provided  were 
not  necessaries.  They  consisted  of  articles  of  jewellery,  and  the  wife 
had,  upon  her  marriage,  been  supplied  with  a  sufficiency  of  such  things, 
considering  her  situation  in  life.  Undoubtedly  the  husband  is  liable  tor 
necessaries  provided  for  his  wife,  where  he  neglects  to  provide  them  him- 
self.   If|  however,  there  be  no  necessity  for  the  articles  provided,  the 

(«)  Ld.  Raym.  1006. 
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tradesman  will  not  be  entitled  to  recover  their  valne,  unless  he  ean  show 
an  express  or  implied  assent  of  the  husband  to  the  contract  made  by  the 
wife.  Where  a  tradesman  takes  no  pains  to  ascertain  whether  the  neces- 
sity exists  or  not,  he  supplies  the  articles  at  his  own  peril ;  and  if  it  turn 
out  that  the  necessity  does  not  exist,  the  husband  is  not  responsible  for 
what  may  be  furnished  to  his  wife  without  his  knowledge.  Where  a 
tradesman  provides  articles  for  a  person  whom  he  knows  to  be  a  married 
woman,  it  is  his  duty,  if  he  wishes  to  make  the  husband  responsible,  to 
inquire  if  she  has  her  husband's  authority  or  not ;  for  where  he  chooses 
to  trust  her,  in  the  expectation  that  she  will  pay,  he  must  take  the  oonse* 
quenoe  if  she  does  not.  If  it  turn  out  that  she  did  act  under  the  autho- 
rity of  her  husband,  when  she  gave  the  orders,  he  will  be  liable,  but 
otherwise  he  will  not.  If  we  were  to  hold  that  he  would,  no  man  in  any 
case  would  be  safe,  if  the  wife  chose  to  say  that  she  had  the  authority 
of  her  husband.  I  think  that  the  burden  of  the  proof  of  the  assent  of 
the  husband  lies  on  the  party  who  provided  the  goods,  and  who  acted  upon 
the  supposed  authority.  In  this  case,  it  appears  to  me  that  the  proof  was 
to  the  contrary,  and  that  it  negatived  all  presumption  of  assent  on  the 
part  of  the  husband.  I  think,  therefore,  that  the  plaintiff  did  not  make 
out  a  case  to  entitle  him  to  recover. 

LiUledahf  J.  I  agree  in  thinking  that  a  nonsuit  must  be  entered. 
r*975^1  The  husband  is  not  liable  in  respect  of  a  ^contract  made  by  his 
L  J  wife  without  his  assent  to  it,  and  a  party  seeking  to  charge  him  in 
respect  of  such  a  contract,  is  bound  either  to  prove  an  express  assent  on 
his  part,  or  circumstances  from  which  such  assent  is  to  be  implied.  Then, 
was  there  an  express  assent  in  this  case  ?  So  far  from  that,  it  appears 
that  no  application  was  made  to  the  defendant  for  several  months  after  the 
articles  had  been  delivered ;  but  the  plaintiff  always  called  when  he  knew 
the  defendant  was  from  home,  and  always  asked  for  the  wife.  There  was, 
therefore,  no  express  assent  of  the  husband.  Then,  can  we  say  that  there 
was  any  implied  assent  ?  There  are  many  cases  in  which  the  assent  of  the 
husband  may  be  presumed.  In  Comyn's  Digest,  tit.  Baron  and  Femei 
(Q.)  it  is  laid  down,  that  if  the  wife  trades  in  goods,  and  buys  for  her 
trade  when  she  cohabits  with  her  husband,  his  assent  is  to  be  presumed ; 
and  if  a  wife  buy  necessary  apparel  for  herself,  the  assent  of  the  hus- 
band shall  generally  be  inteuded.  But  here  the  apparel  provided  consists 
of  articles  of  ornament  of  considerable  value.  It  does  not  appear,  con- 
sidering the  defendants  occupation,  and  his  wife's  fortune,  that  articles  of 
jewellery  to  that  amount  can  be  considered  as  necessary  apparel,  and  one 
reason  is,  because  the  wife  had  articles  of  that  description  provided  for  her 
when  she  married,  and  there  is  no  evidence  to  show  that  the  husband 
ever  saw  the  wife  wearing  these  articles,  and  if  he  did  not,  then  there  is 
nothing  to  show  any  implied  assent. 

Abbott.  C.  J.  I  entirely  agree  with  the  opinion  which  has  been  deli- 
livered  by  my  learned  brothers,  and  I  think  the  rule  for  a  nonsuit  ought 
to  be  made  absolute.  If  this  decision  should  have  the  effect  of  introduc- 
ing somewhat  more  caution  into  the  conduct  of  those  who  are  to  obtain 
their  living  by  selling  their  goods  and  wares,  it  will  be  most  beneficial.  It 
will  occasionally  be  beneficial  to  infants,  to  fathers,  to  husbands,  and  to 
friends.     It  will  also  be  beneficial  to  those  who  have  goods  to  sell ;  for  the 
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ezperienoe  we  have  in  ootirts  of  justice  leads  as  to  know  that  persons  who 
trade  without  due  caution  often  find  their  hopes  deceived ;  they  find  in 
the  result  that  thej  have  parted  with  goods  for  which  they  never  can 
obtain  the  money.    The  rule  must  be  made  absolute. 

Rule  absolute  for  a  nonsuit. 


*SEATON  V.  BENEDICT.       [*279] 


TRINITY.— 9  GEO.  4,  C.  P. 

[beFOBTED  5  BIVG.,  28.] 

A  husband  who  supplies  his  wife  with  necessaries  in  her  degree,  is  not  liable  for 
debts  contracted  by  her  without  his  previous  authority  or  subsequent  sanction. 

Assumpsit  for  goods  sold  and  delivered.  The  defendant  pleaded  the 
general  issue,  exoept  as  to  10^.,  which  he  tendered  and  paid  into  court. 

By  a  bill  of  particulars^  it  appears  that  the  plaintiff's  demand  amounted 
to  28^.  5«.  6d.  for  kid  gloves,  ribands,  muslins,  laces,  silks,  and  silk  stock- 
ings, thirteen  pair  of  which,  of  a  very  expensive  description,  were  charged 
for,  as  being  delivered  on  one  day. 

At  the  trial  before  Burrough,  J.,  Middlesex  sittings  after  Hilary  term 
last,  it  appeared  that  the  defendant,  a  gentleman  in  the  profession  of  the 
law,  was,  at  the  time,  when  the  plaintiff  furnished  the  goods,  living  with 
his  wife  at  Twickenham,  and  had  supplied  her  wardrobe  well  with  all 
necessary  articles ;  that  the  plaintiff,  a  tradesman  at  Richmond,  had,  with- 
out the  defendant's  knowledge,  furnished  the  defendant's  wife  with  the 
articles  for  which  this  action  was  brought,  the  greater  part  of  which  were 
delivered  to  her  in  plaintiff's  shop,  and  the  remainder  into  her  own  hand 
at  the  defendant's  door. 

It  did  not  appear  that  the  defendant  had  seen  her  wear  any  of  them, 
except,  perhaps,  the  gloves,  and  some  of  the  silk  stockings,  the  price  of 
which  did  not  amount  to  10^. 

On  behalf  of  the  defendant  it  was  contended,  that  these  articles  were 
not  necessary  for  the  wife  of  a  person  in  his  degree;  that  no  actual 
authority  for  them  had  been  proved :  and  that  an  authority  could  not  be 
implied  for  the  purchase  of  any  thing  but  necessaries. 

*The  learned  judge  told  the  jury  that  he  should  have  been  of  r«oQoi 
this  opinion  but  for  the  plea  of  tender ;  that  plea  admitted  that  L  -I 
the  wife  had  authority  to  purchase  some  of  the  articles;  and  as  it  was 
not  stated  in  respect  of  which  of  them  the  tender  had  been  made,  it  must 
be  taken  to  apply  to  all,  admitting  the  authority  to  purchase  them  all,  and 
contesting  only  the  price  at  which  they  were  charged. 

A  verdict,  therefore,  was  taken  for  the  plaintiff  for  18^.  5s.  6(f.,  with 
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leave  for  the  defendant  to  move  to  set  it  aside,  if  the  learned  judge  should 
be  thought  to  have  given  an  effect  to  the  tender  which  it  ought  not  to 
have. 

Wilde,  Seijt.,  accordingly  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  that  the  goods  furnished  were  not  necessaries,  and  that  no  autho- 
rity could  be  implied  from  the  tender  except  an  authority  to  purchase 
goods  to  the  extent  of  10^. 

Taddi/j  Serjt.,  showed  cause.  The  finding  of  the  jury  decides  that  the 
articles  in  question  were  necessaries  in  the  defendant's  station ;  and  his 
authority  for  the  purchase  of  them  must  be  implied  from  the  tender.  The 
tender  admits  the  existence  and  validity  of  the  contract  made  by  the 
wife ;  and  as  it  does  not  distinguish  any  particular  articles  in  respect  of 
which  the  money  has  been  paid  into  court,  it  must  be  taken  that  the 
only  matter  in  dispute  is  the  amount  of  the  price.  In  Bennett  v. 
Francis,(a)  where  a  defendant  who  had  possessed  himself  of  goods  belong- 
ing to  the  plaintiff,  and  had  sold  part  and  kept  the  residue  in  specie,  paid 
money  into  court  generally  upon  a  declaration  containing  a  count  for  goods 
sold  and  delivered,  it  was  held,  he  admitted  the  transaction  to  have  been 
converted  into  a  contract.  In  Montague  v.  Benedict,(5)  where  the  hus- 
band was  held  not  liable,  the  articles  were  not  necessaries ;  and  in  Holt 
V.  Brien,(c)  and  Hartley  v.  Griffen,(c^)  the  credit  was  given  to  the  wife. 
If  this  were  the  case  of  any  other  agent,  as  of  a  servant,  no  doubt  could 
be  raised,  after  the  tender,  of  the  validity  of  the  contract* 

Wilde,  The  tender  does  not  admit  a  contract  beyond  the  amount  of 
the  sum  paid  into  court;  Cox  v.  Parry  ;(e)  nor  that  the  goods  sold  were 
the  property  of  the  plaintiff;  Blackburne  v.  Schoales;(/)  and  will  not 
render  the  defendant  liable  if  he  would  not  be  so  upon  the  facts  of  the 
r«9R1 1  ^^^  ^  ^  ^  which,  the  wife  must  have  an  authority  like  any  other 
I-  J  *agent.  If  she  be  not  supplied  with  necessaries  by  her  husband, 
there  is  an  implied  authority  to  contract  for  them ;  but  if  she  be  adequately 
supplied,  an  express  authority  must  be  shown.  The  principle  has  been 
clearly  laid  down  in  Montague  v.  Benedict.  Holroyd,  J.,  says,  <<The 
husband  is  liable  for  necessaries  provided  for  his  wife,  where  he  neglects 
to  provide  them  himself.  If,  however,  there  be  no  necessity  for  the  arti- 
cles provided,  the  tradesman  will  not  be  entitled  to  recover  their  value, 
unless  he  can  show  an  express  or  implied  assent  of  the  husband  to  the 
contract  made  by  the  wife."  And  in  Etherington  v.  Parrott(^)  it  was 
holden  that  the  husband  was  not  liable  where  his  wife  took  up  goods  and 
pawned  them* 

Besty  C.  J.  I  think  there  ought  to  be  a  new  trial  in  this  case.  The 
learned  judge  left  the  point  correctly  to  the  jury,  but  gave  too  much  effect 
to  the  payment  of  money  into  court.  Independently  of  that,  the  defend- 
ant, in  point  of  law,  was  entitled  to  a  verdict.  A  husband  is  only  liable 
for  debts  contracted  by  his  wife  on  the  assumption  that  she  acts  as  his 
agent.  If  he  omits  to  furnish  her  with  necessaries,  he  makes  her  impli- 
edly his  agent  to  purchase  them.  If  he  supplies  her  properly,  she  is  not 
his  agent  for  the  purchase  of  an  article,  unless  he  see  her  wear  it  without 


(a)  2B.kV,  560.  (h)  3  B.  &  0.  631 ;  ante,  274. 

{c)  4  B.  A;  A.  252.  .  (d)  6  Taunt.  356. 

(e)  1  T.  R.  464.  (/)  2  Camp.  341.  (g)  1  Salk.  118. 
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disapprobation.  In  the  present  case  the  husband  furnished  his  wife  with 
all  necessary  apparel,  and  he  was  ignorant  that  she  dealt  with  the  plain- 
tiff. No  article  was  delivered  in  his  presence,  nor  was  there  distinct  proof 
that  any  had  been  worn.  If,  therefore,  money  had  not  been  paid  into 
court,  the  defendant  was  clearly  entitled  to  a  verdict.  What  then,  is  the 
effect  of  that  payment  ?  If  the  money  had  been  paid  in  on  the  first  items 
of  the  bill,  an  authority  to  contract  at  the  date  of  these  items  would  have 
been  acknowledged — an  authority  which  could  not  afterwards  have  been 
retracted  but  by  express  notice.  But  there  is  no  evidence  to  show  that 
the  money  was  not  paid  in  on  the  last  items;  and  if  so,  there  was  no 
agency  for  the  first.  The  payment  into  court,  therefore,  recognizes  no 
agency  beyond  the  amount  of  10^.  And,  if  so,  there  is  no  pretence  for 
supporting  this  verdict.  It  may  be  hard  on  a  fashionable  milliner  that 
she  is  precluded  from  supplying  a  lady  without  previous  inquiry  into  her 
authority.  The  court,  however,  cannot  enter  into  these  little  delicacies, 
but  *must  lay  down  a  rule  that  shall  protect  the  husband  from  the  r^onn 
extravagance  of  his  wife.  ^        -> 

Gcuelee,  J.(^)  It  is  difficult  to  lay  down  an  abstract  rule  with  respect 
to  the  liability  of  the  husband ;  but  on  the  subject  of  the  payment  of 
money  into  court,  I  entertain  no  doubt.  Payment  into  court,  generally 
in  cusumpnif  admits  nothing  beyond  the  amount  of  the  sum  paid  in. 
Where,  indeed,  there  is  a  special  contract,  the  payment  into  court  admits 
that  contract ;  but  where,  as  in  the  common  indebitatus  assumpsit,  the 
demand  is  made  up  of  several  distinct  items,  the  payment  admits  no  more 
than  that  the  sum  paid  in  is  due. 

In  Cox  V.  Barry,  Blackburne  v.  Schoales,  and  Bennett  v.  Francis,  the 
claim  arose  on  a  single  transaction. 

On  these  grounds  it  seems  to  me  that  too  much  weight  was  attached  to 
the  circumstance  of  the  payment  into  court.  The  jury  were  probably  em- 
barrassed by  it,  and  the.  verdict  ought  not  to  stand. 

Rule  absolute. 


Parts  of  the  celebrated  case  of  Manby  v.  Scott  are  to  be  fonnd  reported  by 
varions  different  authors.  The  argument  of  Sir  0.  Bridgman  is  riven  at  great 
length  in  Mr.  Bannister's  edition  of  Sir  0.  Bridgman's  jadgments,  from  the  Har- 
grave  MSS. ;  that  of  Mr.  J.  Hyde  is  to  be  foand  in  1  Mo.  124 ;  that  of  Hale,  C. 
B.,  in  Bacon's  Abridgement,  tit.  Baron  and  Feme.  The  case  is  noticed  in  Eeble, 
69,  80,  8Y;  206,  337,  361,  383,  429,  441,  482  j  1  Mod.  124 ;  1  Vent.  24,  42 ;  2 
Vent.  166.  The  report  of  Levinz,  coupled  with  that  of  Siderfin,  contains,  how- 
ever, the  substance  of  all  the  arguments  on  either  side.  For  the  version  above 
given  of  the  report  by  Siderfin,  of  the  elaborate  discussion  in  the  Exchequer 
Chamber,  the  author  of  the  note  is  obliged  to  the  kindness  of  the  learned  gentle- 
man whose  name  appears  prefixed  to  it,  and  who  has,  in  furnishing  it,  conferred 
upon  him,  an  obligation,  the  extent  of  which  it  would  be  difficult  for  any  one, 
who  has  not  executed  a  similar  translation,  to  appreciate.  It  was  the  want  of 
such  a  translation  that  prevented  the  insertion  of  this  case  in  the  first  volume. 
A  better  specimen  it  would  be  difficult  to  find,  of  that  laborious  process  of  iuves* 
tigation  to  which  important  questions  of 'iaw  were  ancientlj  submitted. 

(h)  Park,  J.,  was  at  the  Old  Bailey,  and  Burrough,  J.,  gave  no  opinion. 

Vol.  II.— 28 
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The  principle  affirmed  in  Manby  v.  Scott,  and  followed  np  by  the  late  aathori- 
tiea,  is  to  be  foand  as  far  back  as  Fitzherbert : — ^^^  A  man  shall  be  charged  in  debt 
for  the  contract  of  his  bailiff  or  servant,  where  he  giveth  aathoritj  to  his  bailiff 
or  servant  to  buy  and  sell  for  him ;  and  90  for  the  contract  of  his  wife,  if  he  guh 
eih  authority  to  his  wife,  otherwise  not"  F.  N.  B.  120  G.  The  principle  thn« 
laid  down  by  Fitzherbert,  and  acted  on,  as  has  been  seen,  by  the  majority  of  the 
judges  in  Manby  v.  Scott,  viz.,  that  a  wife's  power,  where  it  exists,  to  bind  her 
husband,  is  as  his  agent,  by  virtue  of  an  express  or  an  implied  authority  derived 
from  him,  has  never  since  been  shaken.  Consequently,  wherever  it  is  sought  to 
charge  a  husband  on  his  wife's  contract,  made  during  the  co^^erture,  the  only 
question  is,  as  where  it  is  sought  to  charge  him  with  the  contract  of  any  other 
agent — ^had  the  wife,  in  the  one  case— or  the  agent  in  the  other — authority,  either 
r^AQo-i  express  or  impliedy  to  make  such  a  contract  ?  *  Where  an  express  autho- 
*-  ^  rity  is  set  up,  there  can,  of  course,  be  no  difficulty,  excepting  as  to  its 
construction,  and  the  credibility  of  the  witnesses  who  undertake  to  prove  it. 
Where  an  implied  authority  is  relied  on,  it  is  proved,  as  we  see  daily,  by  the  pre- 
vious conduct  of  the  parties ;  thus,  if  one  man  allows  another  to  accept  bills  for 
him,  and  takes  them  up  when  due,  he  will  be  bound  by  an  acceptance  in  his 
name,  given  by  the  same  person,  even  contrary  to  his  wish,  until  he  has  given 
the  public  due  notice  that  he  has  revoked  his  authority.  In  such  cases  the  im- 
plication of  authority  arises  out  of  the  previous  acts  of  the  parties ;  and  such  an 
implied  authority  to  bind  him,  the  acts  of  the  husband  may  confer  upon  the  wife, 
as  well  as  upon  any  other  person.  M'George  v.  Egan,  6  Bing.  N.  G.  196.  [Clif- 
ford V.  Burton,  1  Bing.  199 ;  Izod  v.  Lamb,  1  G.  &  J.  36 ;  Attorney-General  v. 
Biddell,  2  G.  &  J.  493 ;  Doe  d.  Leicester  v.  Biggs,  1  Taunt.  367 ;  and  as  it  arises 
out  of  the  husband's  conduct,  so  its  extent  is,  as  in  other  cases,  measured  thereby. 
Meredith  v.  Footner,  11  M.  &  W.  202.]  But  there  is  another  species  of  implied 
authority  with  which  the  wife  is  invested,  and  with  which  no  other  agent  of  the 
husband  can  be,  since  it  arises  out  of  the  relation  in  which  the  husband  and  wife 
stand  to  one  another ;  and  to  this  it  is  that  the  cases  in  the  text,  and  the  observa- 
tions in  this  note,  are  confined. 

The  cases  on  this  subject  are  divisible  into  two  classes. 

1.  Where  the  contract  made  by  the  wife  was  made  while  living  with  her  hta- 
band, 

2.  Where  the  contract  made  by  the  wife  was  made  while  living  away  from  her 
husband. 

The  principle  which  governs  cases  ranging  themselves  under  the  former  class 
is,  that,  during  cohabitation,  there  is  a  presumption  arising  from  the  very  drcum- 
stances  of  the  cohabitation,  of  the  husband's  assent  to  contracts  made  by  the  wife 
for  necessaries  suitable  to  his  degree  and  estaie.  This  was  laid  down  by  Lord 
Holt,  in  Etherington  V.  Parrott,  Salk.  118;  Lord  Baym.  1006;  see  Clifford  v. 
Laton,  3  G.  &  P.  15 ;  M.  &  M.  101 ;  and  see  on  the  question  what  are  articles 
suitable,  Ac,  Hunt  v.  De  Blaquiere,  6  Bing.  550 ;  Emett  v.  Norton,  8  CAP. 
606 ;  and  so  far  is  this  presumption  carried,  that  if  a  man  allow  a  woman  to  live 
with  him,  and  pass  for  his  wife,  he  will  be  liable  for  necessaries  furnished  to  her, 
even  by  one  who  was  aware  of  the  real  nature  of  the  cohabitation.  Watson  v. 
Threlkeld,  2  Esp.  637 :  see  Blades  v.  Free,  9  B.  &  G.  167 ;  Robinson  v.  Nahon,  1 
Camp.  245 ;  and  see  Mace  v.  Cammel,  Lofft.  782 ;  Edwards  v.  Farebrother,  2  M. 
k  P.  293 ;  3  G.  &  P.  521 ;  [and  such  liability  will  continue  even  after  the  coha- 
bitation has  ceased,  unless  the  parties  supplying  goods  have  been  informed  of 
the  separation.  Ryan  v.  Sams,  12  Q.  B.  460 ;  see  Munro  v.  De  Ghemant,  4  Camp. 
215.]  It  has  been  also  laid  down  for  the  same  reason — ^that,  namely,  of  prevent- 
ing deceptions — ^that  though,  ordinarily  speaking,  the  presumption  of  law  only 
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extends  so  far  as  to  ratify  the  wife's  contract  for  articles  suitable  to  her  hosband's 
estate  and  degree ;  still,  if  he  knowingly  permit  her  to  assame  an  appearance 
beyond  that  estate  and  degree,  he  will  be  liable  for  articles  supplied  to  her,  if 
suitable  to  a  person  entitled  to  keep  up  snch  appearance.  Waithman  v.  Wake- 
field, 1  Camp.  120.  So  that  Lord  Holt's  nzle  might  perhaps  be  better  expressed 
by  saying,  that  the  presnmption  is,  that  a  woman  living  with  a  man,  and  repre- 
sented by  him  as  his  wife,  has  anthority  to  bind  him  by  her  contracts  for  articles 
suitable  to  that  station  which  he  permits  her  to  assume. 

Here,  however,  the  rule  ends ;  for  the  presumption  arising  out  of  cohabitation 
does  not  extend  so  far  as  to  render  the  husband  liable  for  articles  not  suitable 
to  his  estate  and  degree,  or  to  the  station  which  he  permits  his  wife  to  assume^ 
Montague  ▼.  Benedict,  ante,  S.  C.  1  C.  &  P.  356,  502 ;  Metcalfe  t.  Shaw,  3 
Camp.  22 ;  [and  althoagh  the  extravagant  nature  of  the  wife's  order  may  not 
done  be  sufficient  to  repel  the  presumption  of  her  agency,  yet  it  is  properly  left 
to  the  jury  as  evidence  to  negative  the  husband's  authorily.  Lane  v.  Ironmonger, 
13  M.  A  W.  368 ;  see  also  Spreadbury  v.  Chapman,  8  C.  &  P.  371 ;  and  Atkins 
V.  Curwood,  7  C.  A;  P.  760 :]  and,  even  where  the  articles  supplied  are  suitable 
to  the  wife's  condition  in  life,  still  the  presumption  which  arises  that  the  hus- 
band authorized  her  to  contract  for  them,  is  a  presumption  liable  to  be  rebutted ; 
this  was  decided  in  Manby  v.  Scott  The  same  point  was  also  laid  down  by  Lord 
Holt  in  Etherington  v.  Parrott,  ubi  supra.  In  that  case,  in  an  action  against  the 
husband  for  the  price  of  goods  supplied  to  his  wife,  the  evidence  was,  that  she 
bought  the  goods  to  make  clothes,  and  that  they  cohabited.  For  the  defence, 
it  was  proved  that  she  was  not  in  want  of  clothes  when  she  purchased  these : 
and  that  the  defendant,  the  last  time  he  paid  the  plaintiff,  warned  ihepUUnHff^s 
aertfani  not  io  trtut  her  any  more,  and  to  give  his  master  notice  of  it.  Lord  Holt 
said,  **  While  they  cohabit,  the  husband  shall  answer  all  contracts  of  hers  for 
necessaries,  for  his  asseni  shall  be  presumed  to  all  necessary  contracts  upon 
account  of  tiie  cohabiting,  unless  the  contrary  appear:  but  if  the  contrary 
appear,  as  by  the  warning  in  this  case,  there  is  no  *room  for  such  a  pre-  r«2g4'| 
sumption."  See  I  Bac.  Abr.  296  *,  Seaton  v.  Benedict,  ubi  supra ;  Holt 
V.  Brien,  4  B.  &  A.  252,  where  it  was  held  that  if  a  husband,  not  separated  from 
his  vnfe,  make  her  an  allowance  for  necessaries  during  his  temporary  absence, 
and  a  tradesman,  knowing  ihiSf  supply  her  with  goods,  the  husband  is  not  liable. 
A  fortiori,  where  the  tradesman,  although  he  knew  the  wife  to  be  a  married 
woman,  elected  to  give  credit  to  her,  not  to  her  husband,  the  latter  is  not  liable 
to  him.    Bentley  v.  Griffin,  5  Taunt.  356. 

The  next  class  of  cases  is  that  in  which  the  wife^  ai  the  time  of  making  the  con- 
trad,  is  living  apart  from  the  husband.  We  have  just  seen  that,  during  the 
cohabitation,  the  presumption  is,  untU  the  contrary  be  shown,  that  she  has  autho- 
rity to  contract  for  necessaries.  But  in  the  class  of  cases  we  are  now  consider- 
ing, the  presumption  is  the  other  way ;  and  it  lies  on  the  creditor  to  show  that 
she  is  living  apart  from  the  husband  under  such  circumstances  as  give  her  an 
implied  audiority  to  bind  him.  And  this  is  just ;  for,  when  a  tradesman  sees  two 
persons  living  together  as  man  and  wife,  he  naturally  infers  that  there  is  that 
degree  of  confidence  and  affection  subsisting  between  them,  which  would  induce 
the  one  not  to  contract  without  authority,  and  the  other  to  confer  such  authority 
for  necessary  purposes.  But  when  a  tradesman  finds  a  woman  living  alone,  the 
presumption  is  quite  the  other  way ;  and  he  must  naturally  suppose  that  she  is 
either  a  feme  soU,  or,  if  he  know  her  to  be  married,  that  she  is  not  on  such 
terms  of  confidence  and  affection  with  her  husband  as  could  induce  him  to  intrust 
her  with  authority  to  bind  him  by  her  contracts ;  and,  therefore,  in  Mainwaring 
▼.  Leslie,  M.  &  M.  18,  where  goods,  the  price  of  which  was  sued  for,  were 
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ordered  hjj  and  delivered  to,  the  defendant's  wife,  but  she  was  liying  separate 
from  her  husband,  and  no  evidence  was  given  of  the  circumstances  or  cause  of 
the  separation,  the  Lord  Chief  Justice  Abbott  nonsuited  the  plaintiff,  saying, 
'^  The  phiintiff  must  be  called :  where  the  wife  is  not  living  with  the  husband^ 
there  is  no  presumption  that  she  has  authority  to  bind  him,  even  for  necessaries 
suitable  to  her  degree  in  life ;  it  is  for  the  plaintiff  to  show  that,  under  the  etrcum- 
stances  of  the  separation,  or  from  the  conduct  of  the  husbandj  she  had  such 
authority."    [See  Edwards  v.  Yowells,  5  M.  &  G.  624.] 

From  the  rule  thus  laid  down  by  Lord  Tenterden,  it  will  be  seen  that,  as  the 
presumption  in  favour  of  the  hushand^s  liability,  arising  from  cohabitation,  is 
liable  to  be  rebutted,  so  also  is  the  presumption  against  his  HabUiiy,  arising 
from  the  absence  of  cohabitation.  It  remains,  therefore,  to  inquire  in  what 
cases  the  husband  will  be  liable  on  the  wife's  contracts  for  articles  suitable  to 
her  degree  in  life,  though  she  be  not  cohabiting  with  him. 

On  this  subject  the  rule  was  very  clearly  laid  down  by  Lord  Mansfield,  in 
Ozard  v.  Damford,  S.  N.  P.  269,  viz.,  that  ''where  husband  and  wife  live 
separate,  the  person  who  gives  credit  to  the  wife  is  to  be  considered  as  standing 
in  her  place,  inasmuch  as  the  husband  is  bound  to  maintain  her,  and  the  spiri- 
tual court  will  compel  him  to  grant  her  an  adequate  alimony.  But  if  she  elope 
from  her  husband,  and  live  in  adultery,  or  if,  upon  separation,  the  husband 
agrees  to  make  her  a  sufficient  allowance,  and  pays  it,  in  either  of  those  cases 
the  husband  is  not  liable,  because,  in  the  former  case,  she  forfeits  all  title  to 
alimony,  and  in  the  latter,  has  no  further  demands  on  her  husband.  And  as, 
in  all  cases,  the  creditor  is  to  be  considered  as  standing  in  the  wife's  place,  it 
imports  him,  when  the  wife  lives  apart  from  her  husband,  to  make  strict  inquiry 
as  to  the  terms  of  separation ;  for  in  such  cases  he  must  trust  her  at  his  peril." 
In  that  case  the  defendant  and  his  wife  had  separated,  and  the  defendant  had 
•greed  to  make  her  an  allowance,  but  had  not  paid  it:  there  was,  therefore,  a 
verdict  against  him.  The  allowance,  within  the  above  rule,  must  be  sufficient 
according  to  the  wife's  degree ;  and  its  sufficiency  is  a  question  proper  for  the 
consideration  of  the  jury.  Hodgkinson  v.  Fletcher,  4  Gamp.  70 ;  Liddlow  v. 
Wilmot,  2  Stark.  86 ;  Emett  v.  Norton,  8  G.  A;  P.  606.  It  must  also,  as  we  have 
seen,  be  paid ;  and  if  unpaid,  the  wife,  although  the  maintenance  be  secured 
by  deed,  is  not  put  to  her  remedy  on  that,  but  may  bind  the  husband  by  contract- 
r*285l  ™^'  Nurse  v.  Graig,  2  N.  148.  Nor  is  his  liability  ^destroyed  by  a 
^  ''  decree  for  alimony,  unless  the  alimony  be  duly  paid.  Hunt  v.  De 
Blaquiere,  5  Bing.  660. 

From  the  above  it  will  appear,  that  if  the  husband  and  wife  separate  6yf]»u<iia2 
consent,  the  wife  has  an  implied  authority  to  bind  the  husband  for  articles 
suitable  to  her  degree,  unless  she  have  an  adequate  allowance,  and  unless  that 
allowance  be  duly  paid  to  her.  But  this  implied  authority  exists  only  in  cases  of 
such  mutual  consent  to  live  apart;  for  where  a  wife,  in  pursuance  of  invalid 
articles  of  separation,  quitted  her  husband's  house  against  his  will,  and  lived 
apart,  he  being  anxious  to  receive  her  into  his  house,  and  provide  for  her,  the 
court  was  of  opinion  that  he  was  not  liable  to  her  tradesman  even  for  neces- 
saries ;  and  seemed  to  think  that  he  would  not  have  been  so,  even  had  the  articles 
been  valid  ones.  Hindley  v.  Marquis  of  Westmeath,  '6  B.  &  G.  200 :  see  also 
Herwood  v.  Heffer,  3  Taunt,  421 ;  see  vide  Houliston  v.  Smyth,  3  Bing.  127; 
Emery  v.  Emery,  1  Y.  A;  J.  601.  [Holden  v.  Gooper,  2  Gar.  &  £ir.  438 ;  and 
Reeve  v.  The  Marquis  of  Gonyingham,  2  Gar.  &  Kir.  466.] 

There  are  two  cases  for  which  this  is,  perhaps,  the  fittest  place,  and  which 
seem  at  first  sight  somewhat  anomalous ;  those,  viz.,  of  Harrison  v.  Hale,  1  M.  A 
Bob.  186,  and  Hornbuckle  v.  Hombury,  2  Stark.  177,  in  both  of  which  a  husband 
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was  held  liable,  on  an  express  promise,  to  paj  debts  of  his  wife  contracted  during 
Heparation,  though  he  allowed  and  paid  her  maintenance.  It  is  sensibly  remarked, 
in  a  note  of  the  learned  reporter's,  that  it  is  difficult  to  conceive  how  this  pro- 
mise could  be  treated  as  any  thing  save  nudum  pactum,  unless  indeed,  upon  the 
ground  that  it  constituted  in  itself  strong  evidence  that  the  maintenance  allowed 
the  wife  was  insufficient. 

Where,  therefore,  the  husband  and  wife  separate  by  mutual  consent,  the 
husband  will  be  liable,  unless  he  aUow  and  pay  her  a  sufficient  maintenance* 
The  next  case  of  his  liability  is,  that  in  which  he  either  unjusUy  expels  his  wife 
from  the  marital  roof,  or  (which  amounts  to  the  same  thing  in  law  as  well  as 
reason)  forces  her  to  abandon  it  by  his  cruelty.  '^  If  a  man,"  said  Lord  Eldoui 
in  Bawlyns  v.  Vandyke,  3  Esp.  251,  "  will  not  receive  his  wife  into  his 
house,  he  turns  her  out  of  doors,  and  if  he  does  so,  he  sends  with  her  credit  for 
her  reasonable  expenses."  *' Where  a  wife^s  situation  in  her  husband's  house," 
said  Lord  Eenyon,  C.  J.,  in  Hodges  v.  Hodges,  1  Esp.  441,  'Ms  rendered  unsafe 
from  his  cruelty  or  ill-treatment,  I  shall  rule  it  to  be  equivalent  to  his  turning  her 
out  of  the  house  ]  and  that  the  husband  shall  be  liable  for  necessaries  furnished 
to  her  under  these  circumstances.''  See,  in  support  of  this  doctrine^  Thompson 
T.  Harvey,  4  Burr.  2177;  Houliston  v.  Smyth,  3  Bingh.  127;  Boulton  v.  Prentice, 
Str.  1214;  Aldis  v.  Chapman,  S.  N.  P.  8th  ed.  272,  where  the  wife  left  the  hus- 
band's house  on  account  of  his  having  introduced  a  prostitute.  In  another  case, 
this  circumstance,  coupled  with  others  of  great  cruelty,  was  held  not  sufficient  to 
invest  her  with  an  implied  authority  to  bind  the  husband,  after  escaping  from  his 
house.  Horwood  v.  Heffer,  3  Taunt.  421.  But  this  case  is  contrary  to  some  of 
those  above  cited ;  and,  qucere,  whether  it  can  he  now  treated  as  law.  It  will  be 
observed,  that  in  the  above  cases,  viz.,  where  the  husband  and  wife  separate  by 
consent,  and  he  neglects  to  pay  her  an  adequate  sum  for  maintenance,  or  where 
he  turns  her  out  of  doors,  and  treats  her  with  such  cruelty  that  she  is  forced  to 
leave  him,  her  right  to  bind  him  for  her  necessary  expenses  does  not  rest  on  a 
mere  prima  facie  presumption  of  authority,  subject  to  be  rebutted,  but  on  an  irre- 
buttable presumption  of  law.  This  was  the  point  decided  in  Boulton  v.  Pren- 
tice, Str.  1214,  the  best  report  of  which  is  to  be  found  in  Mr.  Selwyn's  Nisi  Prius, 
8th  ed.  272.  In  that  case,  the  husband  had  driven  his  wife  out  of  the  house  by 
cruelty;  the  plaintiff  was  a  person  whom,  during  the  cohabitation,  he  had 
expressly  forbidden  to  trust  his  wife,  but  who  had,  after  the  separation,  supplied 
her  with  necessaries,  for  which  he  sued  the  husband.  It  was  objected  to  his  claim, 
that  the  credit  given  to  the  wife  is  grounded  on  the  supposed  assent  of  the  hus- 
band, which  assent  cannet  be  supposed  where  there  is  an  express  prohibition. 
But  the  court  resolved,  that  *'  though  the  prohibition  took  effect  and  continued  in 
force  during  the  cohabitation,  yet  such  prohibition  could  not,  after  the  cohabitee 
iion  ceased,  either  extinguish  or  lessen  the  credit  to  which  the  wife  was  by  law 
^entitled,  after  the  husband  had  turned  her  away,  and  refused  to  main-  r^oggl 
tain  her:  for  the  husband,  by  such  conduct,  gave  the  wife  such  a  general 
credit  as  amounted  to  a  revocation  of  the  prohibition.  If  the  husband,  in  a  case 
of  this  kind,  could  prohibit  one  person  from  trusting  his  wife,  he  might  pari  ra- 
Hone  prohibit  many;  and  this  might  be  extended  so  far  as  to  deprive  the  wife  from 
obtaining  any  credit  whatever,  so  that  particular  prohibitions  might  amount  to  a 
total  prohibition." 

Where,  however,  the  husband  and  wife  live  separate,  and  the  husband  pays  the 
wife  an  adequate  allowance,  he  is  not  liable  to  her  debts,  even  for  necessaries. 
Hodgkinson  v.  Fletcher,  4  Camp.  70.  [Holder  v.  Cape,  2  Car.  A  Eir.  437.]  In 
Hodgkinson  v.  Fletcher,  the  husband  and  wife  separated  by  mutual  consent,  and 
the  wife  had  an  allowance :  but  the  question  left  to  the  jury  was,  whether  that 
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allowance  was  or  was  not  adequate.  Lord  EUenboroagh,  who  tried  the  case,  does 
not  seem  to  have  thought  it  a  material  qaestioni  whether  the  tradesman  had  or 
had  not  notice  of  the  allowance.  In  point  of  fact,  he  had  no  notice  even  of  the 
coverture.  But  in  Bawljns  v.  Vandyke,  3  Esp.  250,  Lord  Eldon  is  certainly 
reported  to  have  said,  that  ''where  the  tradesman's  demand  is  for  necessaries,  it 
is  incumbent  to  show  that  he  knew  of  the  separate  maintenance :"  (see  Todd  v. 
Stokes,  Lord  Ray.  444;  Sal.  116.)  This  opinion  is  at  variance  with  the  rule  laid 
down  by  Lord  Mansfield,  viz.,  that  the  tradesman  stands  in  the  place  of  the  wife: 
and,  as  is  above  said,  if  Lord  EUenborough,  in  Hodgkinson  v.  Fletcher,  had 
thought  the  point  of  notice  important,  he  would  not  have  allowed  that  case  to  turn, 
as  it  did,  altogether  on  the  inadequacy  of  the  maintenance.  Neither  was  the 
above  opinion  necessary  to  uphold  the  verdict  in  Rawlyns  v.  Vandyke,  since  there 
was  evidence  in  that  case  of  such  implied  authority  as  would  have  enabled  an 
ordinary  agent  to  bind  the  defendant,  for  he  had  twice  before  liquidated  the  wife's 
bills  while  living  apart  from  him ;  and  though  he  had  given  the  plaintiff  orders 
not  to  trust  her,  yet  he  contended  that  those  orders  had  not  been  given  till  the 
articles  in  question  had  been  actually  supplied.  In  Turner  v.  Winter,  S.  N.  P. 
262,  Lord  Mansfield  nonsuited  the  plaintiff  on  proof  of  the  allowance,  though  the 
plaintiff  had  no  notice  whatever  of  it.  This  case,  which  seems  to  have  turned 
on  the  necessity  of  notice,  is  directly  opposed  to  the  dictum  in  Bawlyns  v.  Van- 
dyke ;  and  on  the  authority  of  this,  as  well  as  upon  principle,  it  was  submitted  in 
the  first  edition  of  this  work,  that  the  question  whether  the  tradeeman  have  or  have 
not  notice  of  the  maintenancef  could  not  be  material.  The  Court  of  Exchequer 
has  since  decided  that  it  is  not  so.  Mizen  v.  Pick,  3  M.  A  W.  481,  and  see  the 
expressions  of  the  L.  C.  J.  in  Clifford  v.  Laton,  Moo.  &  M.  102.  [See  also  the 
case  of  Reeve  v.  The  Marquis  of  Conynghami  2  Car.  &  Kir.  446.]  In  Clifford 
T.  Laton,  the  wife,  who  lived  separate,  had  an  adequate  maintenance,  not  paid  &y 
her  husband,  but  arising  from  another  source,  and  this  was  held  an  answer  to  an 
action  against  him  for  the  price  of  necessaries.  It  does  not  seem  to  have  been 
thought  in  that  case  material  to  inquire,  whether  the  tradesman  knew  that  the 
lady  had  such  a  fund  at  her  disposal.  On  the  contrary,  the  Lord  Chief  Justice 
says, ''  If  a  shopkeeper  ufiU  sell  goods  to  every  one  who  comes  into  his  shop^ 
without  inquiring  into  their  circumstanceSf  he  takes  his  chance  of  getting  paid ; 
and  it  lies  on  him  to  make  out,  by  full  proof,  his  claim  against  any  other  person." 
(As  to  the  principal  point  in  Clifford  v.  Laton,  see  Ludlow  v.  Wilmot,  2  Stark. 
86.)  But  though,  if  the  wife,  living  apart,  have  sufficient  funds  of  her  own,  that 
exempts  the  husband  from  liability:  a  pension,  revocable  at  pleasure,  is  not  a 
sufficiently  stable  fund  for  that  purpose.  Thompson  v.  Hervey,  4  Burr.  2177. 
Nor  is  it  enough  to  show  that  property  has  been  given  in  trust  for  the  wife,  with* 
out  showing  that  the  trustees  had  acted  thereupon.  Barrett  v.  Booty,  8  Taunt 
343.  There  is  one  case  in  which  it  has  been  held,  that  the  wife  can  bind  the 
husband,  while  living  apart,  even  though  he  allow  and  pay  her  a  sufficient  main- 
tenance. It  is  where  the  expense  is  incurred  for  the  purpose  of  protecting  her, 
by  articles  of  ihe  peace,  against  his  own  violence.  Turner  v.  Cookes,  10  A.  ft  £. 
47.  This  seems  correct,  though  an  exception  from  the  ordinary  rule,  since  what- 
ever may  be  the  amount  of  her  means,  he  can  have  no  right  to  diminish  them  by 
his  misconduct. 

The  next  case  is  that  in  which  the  wife  is  separated  frt>m  the  husband  by  act 
of  law.  See  Fowles  v.  Dinely,  Str.  1122.  The  most  ordinary  instances  of  this 
sort  is  that  of  divorce  a  mened  et  thoro,  by  the  decree  of  the  ecclesiastical  court. 
In  such  a  case,  it  is  a  question  entirely  for  that  court,  whether  it  will  or  will  not 
award  her  alimony.  (See  5  T.  R.  679.)  K  the  ecclesiastical  court  refuse  her 
ftUmony  (which  it  does  in  cases  of  adultery),  she  has  no  power  to  bind  the  hus* 
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band  eyen  for  necessaries.  If  it  allow  her  alimonj,  she  has  no  power  to  bind 
him  *if  he  paj  the  alimony,  even  though  that  alimonj  be  insafficient,  for  r«2fi7l 
the  ecclesiastical  court  is  to  jndge  of  its  adequacy;  and  a  court  of  law 
cannot  entertain  the  question,  even  though  the  decree  have,  in  point  of  form, 
ceased  to  be  operativei  provided  it  is  renewable  on  application.  Wilson  v.  Smyth, 
1  B.  &  Ad.  801.  But,  if  the  alimony  be  not  paid,  the  wife's  power  will  revive ; 
Hunt  v.  De  Blaquiere,  5  Bing.  560,  and  so  pending  the  suit ;  nor  does  a  decree 
for  alimony,  to  be  paid  from  a  time  past,  remove  his  liability  for  necessaries  sup- 
plied to  her  during  that  past  time.    Eeegan  v.  Smith,  5  B.  &  C.  375. 

However,  as  has  been  already  said,  where  the  husband  and  wife  are  living  sepa- 
rate, the  presumption  is  prima  facie  against  her  power  to  bind  him  ;  and,  unless 
the  plaintiff  can  remove  that  presumption  by  showing  some  justifiable  cause  for 
her  living  apart,  he  will  of  course  be  defeated.  See  Reed  v.  Moore,  5  C.  &  P. 
200;  Mainwaring  v.  Leslie,  M.  &  M.  18,  2  C.  A;  P.  507.  ''The  mischief,''  said 
Lord  Tenterden  in  the  last-named  case, ''  of  allowing  the  ordering  of  goods  by  a 
married  woman  living  apart  from  her  husband,  to  be 'prima  facie  evidence  to 
charge  him,  would  be  incalculable."  A  fortiori  where  *it  appears  that  r^toMa) 
the  wife's  own  misconduct  is  the  cause  of  the  separation,  she  carries  with 
her  no  implied  authority  to  bind  the  husband.  Thus,  where  he  has  turned  her 
away  for  adultery,  Ham  v.  Toovey,  S.  N.  P.  268;  Hardie  v.  Grant,  8  G.  &  P.  512; 
or  where  she  has  eloped  with  an  adulterer,  Morris  v.  Martin,  Str.  647 ;  Mainwar- 
ing V.  Sands,  ib.  706 ;  or  even  where  her  husband,  who  was  himself  living  in 
adultery  with  another  woman,  turned  her  out  of  doors,  and  she  afterwards  com- 
mitted adultery,  Govier  v.  Hancock,  6  T.  B.  603.  Nor  where  she  elopes,  though 
she  has  not  committed  adultery.  Child  v.  Hardyman,  Str.  875.  But  where  a  man, 
knowing  his  wife  to  have  committed  adultery,  allowed  her  to  remain  under  the 
marital  roof,  with  children  bearing  his  name,  his  liability  continued,  though  he 
himself  had  separated  from  her.  Norton  v.  Fazan,  1  B.  &  P.  226.  And  the  hus- 
band's liability  revives,  if  he  take  the  adulteress  back  into  his  house ;  and  if  he 
turns  her  out  again,  he  turns  her  out  with  credit  for  her  necessaries.  Harris  v. 
Morris,  4  Esp.  41. 

Where  the  husband's  defence  is  that  the  wife  has  committed  adultery,  a  verdict 
of  crim  eon.,  in  an  action  for  criminal  conversation,  is  not  evidence,  being  res 
inUr  alios  acta, 

A  husband  is  liable  for  necessaries  supplied  to  his  wife  during  the  term  of  his 
lunacy ;  Bead  v.  Legard,  6  Exch.  640 ;  the  action  being  founded  on  this,  that 
the  defendant  having  contracted  the  marriage,  has  thereby  become  liable  to 
support  his  wife :  and  that  if  he  fail  to  do  so,  she  may  pledge  his  credit  in  virtue 
of  Uie  irrevocable  authority  arising  from  matrimonial  relation.  Hardie  v.  Grant, 
8  C.  &  P.  512. 

Lastly f  as  the  wife's  power  to  bind  the  husband  in  consequence  of  the  relation 
that  subsists  between  them,  is  only  in  respect  of  necessaries  suitable  to  her  con- 
dition, the  question  frequently  arises — what  are  necessaries  f  This,  it  is  obvious, 
is  a  proper  question  for  a  jury,  and  the  answer  will,  of  course,  much  vary  accord- 
ing to  the  wife's  station  in  life.  See  Hunt  v.  De  Blaquiere,  3  M.  &  P.  108 ;  5 
Bing.  550.  The  costs  of  articles  of  the  peace  exhibited  against  himself  in  con- 
sequence of  his  outrageous  conduct,  were,  in  one  case,  recovered  against  the 
husband  as  necessaries.  Shephard  v.  Mackoul,  3  Camp,  26.  See  Williams  v. 
Fowler,  M'Clell.  k  Y.  269,  and  it  has  been  held  that  if  the  wife's  attorney  sue  the 
husband  he  cannot  protect  himself,  on  the  ground  that  she  has  already  a 
sufficient  maintenance.  Turner  v.  Bookes,  10  A.  k  E.  47.  But  a  person  who 
advances  money  to  her  to  conduct  the  prosecution  of  her  husband  for  assaulting 
her  cannot  recover  it  as  necessaries,  for  it  cannot  be  necessary  for  her  safety 
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to  prosecute  him ;  since,  by  having  him  bound  over  to  keep  the  peace,  she  may 
secure  herself  against  a  repetition  of  ill-treatment.  Grindell  r.  Godmond,  5  Ad. 
&  Ell.  755.  Nor  are  the  costs  of  a  counterpart  of  the  deed  of  separation  neces- 
saries. Ladd  y.  Lynn,  2  Mee.  &  W.  265.  See  further  on  this  subject,  Morton  ▼• 
Withens,  Skinner,  349 ;  Harris  t.  Lee,  1  P.  Wms.  482 ;  Peter  y.  Fleming,  6  M. 
r«^fiYM  ^  ^'  ^^'  ^^  which  the  question  arose  with  ^regard  to  necessaries  for  an 
^  -*  infant ;  [a  curious  case  upon  that  question,  is  that  of  Chappie  y.  Cooper, 

13  M.  A  W.  252,  in  which  an  infant  widow  was  held  liable  upon  her  contract  for 
the  expenses  of  the  funeral  of  her  husband  who  died  insolvent,  upon  the  ground 
that  such  constituted  necessaries] ;  and  Ewers  v.  Button,  3  Esp.  255  ;  in  which 
Lord  Eldon  told  the  jury  that  their  verdict  must  be  regulated  by  the  husband's 
circumstances,  not  by  a  regard  to  the  amount  of  fortune  brought  him  by  the 

wife. 

[There  is  a  singular  case  of  Smout  v.  Hberry,  reported  in  10  M.  &  W.  1,  in 
which  a  wife  who  had  authority  to  bind  her  husband  for  contracting  for  necessa- 
ries contracted  afler  his  death,  but  before  the  intelligence  of  it  had,  or  could  hace, 
reached  her,  was  held  not  to  be  personally  responsible.  It  was  said  to  follow  from 
the  decision  in  Blades  v.  Free,  9  B.  &  C.  167,  that  the  personal  representative  of 
the  husband  would  not  be  responsible,  a  decision  which  would  be  obviously 
unjust,  and  might  be  easily  avoided  by  holding  the  authority  to  extend  so  &r  as 
to  enable  the  wife  in  such  case  to  bind  the  representative.  **  Pareillement,"  says 
Pothier,  **  quoique  le  mandat  finisse  par  la  mort  de  celni  qui  le  donne,  et  qn'il 
paraisse  repngner  que  je  puisse  dtre  cense  avoir  contracte  par  le  ministere  de 
celui  qui,  depuis  ma  mort,  a  contracte  en  mon  nom,  neanmoins  s'il  a  contract^ 
en  mon  nom  depuis  ma  mort  mais  avant  qu^ellepui  Sire  connue  dans  le  lieu  oti  le 
contrat  s'est  fait,  ce  contrat  obligera  ma  succession,  comme  si  j'avais  effective- 
ment  contracte  par  le  ministere  de  ce  procureur."  Pothier,  trait,  obi.  part  1, 
chap.  1,  art.  v.  pi.  81.    See  also  Story  on  Agency,  Ed.  1839,  p.  440-442.] 


The  liability  of  the  husband  for  neoessaries  furnished  to  the  wife,  has 
usually  been  rested  on  the  ground  of  an  agency.  There  is,  undoubtedly, 
a  class  of  cases  in  which  the  liability  of  the  husband  arises  solely  in  con- 
sequence of  the  existence  of  an  agency,  in  the  ordinary  sense,  and  where 
the  authority  of  the  wife  to  act  for  the  husband  must  be  made  out  in  the 
same  manner  as  the  authority  of  any  other  agent :  but  as  there  are  also 
many  oases  in  which  the  husband  is  liable  though  the  existence  of  an 
agency  or  assent,  express  or  implied  in  fact,  is  wholly  disproved  by  the 
evidence,  it  has  been  found  necessary,  in  going  upon  this  principle,  to  re- 
sort to  the  supposition  of  an  agency  being  under  some  circumstances, 
implied  in  law,  though  there  can  be  none  presumed  in  fact.  See  Bead  ▼. 
Legard,  6  Exchequer,  637.  It  then  becomes  necessary  that  we  should 
.*  have  some  rule  to  inform  us  under  what  circumstances  an  authorization 

or  assent  will  be  implied  in  law,  where  agency,  express  or  implied,  in 
fact,  cannot  be  shown,  or  may  be  expressly  disproved.  This  rule,  it  is 
obvious,  must  be  found,  not  in  the  general  law  of  principal  and  agent, 
but  in  the  peculiar  law  of  husband  and  wife :  and  we  shall  have  two  dis- 
tinct classes  of  oases,  resting  on  principles  wholly  distinct.  1.  Where  the 
husband  is  liable  onlj  upon  a  contract  or  agency  implied  in  law  ;  or,  in 
other  words,  where  he  is  liable  without  reference  to  his  assent,  and  eyen 
in  spite  of  his  dissent.    2.  Where  his  liability  arises  entirely  from  an 
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anthoritjy  express  or  implied^  giyen  to  the  wife^  and  found  by  the  jury  as 
a  fact.  i    ' 

1.  Where  the  authority  or  agency  is  implied  in  law  ;  or^  where  the 
husband  is  liable  without  his  consent. 

It  is  a  settled  principle  in  the  law  of  husband  and  wife,  that  by  yirtue 
of  the  marital  relation,  and  in  consequence  of  the  obligations  assumed  by 
him  upon  marriage,  the  husband  is  legally  bound  for  the  supply  of  neces- 
saries to  the  wife,  so  long  as  she  does  not  violate  her  duty  as  wife :  that  is 
to  say,  so  long  as  she  is  not  guilty  of  adultery  or  elopement ;  but  if  she 
does  tiins  violate  her  duty  as  a  wife,  his  obligations  and  liability  as  hus- 
band for  her  support  cease.  The  husband  may  discharge  this  obligation 
by  supplying  her  with  necessaries  himself  or  by  his  agents,  or  giving  her 
an  adequate  allowance  in  money,  and  then  he  is  not  liable  to  a  tradesman 
who,  without  his  authority,  furnishes  her  with  necessaries  ;  but  if  he  does 
not  himself  provide  for  her  support,  he  is  legally  liable  for  necessaries 
furnished  to  her  by  tradesmen,  even  though  against  his  orders :  or  even 
though  they  be  charged  specifically  to  her ;  Furlong  v.  Hyson,  85  Maine, 
882.  The  fact  that  the  husband  and  wife  are  living  amicably  together,  is 
evidence  that  he  does  provide  her  with  necessaries,  and  is  therefore  evidence 
that  his  liability  to  pay  for  necessaries  furnished  by  others,  without  his 
authority  or  consent,  is  extinguished  or  suspended  :  but  this  evidence  may 
be  rebutled :  and  if  it  be  shown  that,  during  cohabitation,  he  does  not 
Bupply^er  with  either  necessaries  or  money,  he  becomes  liable  to  pay  for 
necessaries  furnished  to  her  by  others  though  against  his  orders.  It  has 
been  decided  in  England,  that  the  husband  is  liable  for  necessaries  sup- 
plied to  his  wife  during  the  period  of  his  lunacy :  a  doctrine  which  has 
been  conceded  by  dictum  in  Pennsylvania;  Alexander  v.  Miller,  16 
Penna.  State,  220;  a  case,  however,  where  the  principle  was  held  in- 
applicable. This  principle,  viz.,  that  the  wife  is  entitled  to  a  support 
firom^^he  husband  so  long  as  she  does  not  misbehave,  by  adultery  or 
elopethent,  and  that  if  this  support  be  not  furnished  by  him,  he  is  liable  for 
the  compensation  of  those  who  do  furnish  it,  gives  us  the  following  rule 
as  to  the  cases  in  which  tradesmen  may  charge  the  husband,  without 
proving  any  agency,  or  showing  any  assent  or  authority  by  him  : — ^If  the 
wife  have  not  been  guilty  of  adultery,  or  unjustifiable  desertion  of  her 
hnsband,  and  the  husband  himself  do  not  supply  her  with  necessaries  or 
a  money  allowance,  any  one  who  furnishes  her  with  necessities  suitable  to 
the  husband's  condition,  though  forbidden  by  him  to  do  so,  may  charge 
him  :  but  if  the  wife  have  violated  her  duty,  or  the  hnsband  do  supply 
her  reasonable  wants,  a  tradesman  cannot  make  him  liable  except  b^ 
showing,  that  the  wife  was  authorised  to  contract  as  an  agent  for  hftr 
husband. 

2.  Where  the  liability  of  the  husband  arises  from  the  wife  being  his 
agent,  created  by  previous  authority  or  subsequent  assent,  express  or 
implied;  which  agency  is  to  be  found  by  the  jury  on  sufficient  evidence. 
See  Lone  v.  Ironmonger,  18  M.  &  W.  868. 

But  although,  as  has  been  remarked  above,  cohabitation  is  evidence  that 
the  husband  is  providing  for  her  support,  and  therefore  that  his  liability 
to  pay  for  necessaries  furnished  without  his  knowledge  or  consent  is  sus- 
pendedy  yet^  for  purchasing  necessaries,  as  for  transacting  any  other  busi- 
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nesBy  she  may  be  hiB  agent  in  fact.  It  is  a  general  nile  of  law,  that  the 
wife  may  be  the  agent  of  the  hnsband  for  any  purpose ;  and  any  evi* 
dencoi  whioh  will  satisfy  the  jury  that  he  assented  to  her  transactions, 
will  bind  him  for  them,  and  will  make  them  his  acts  done  by  her  agency ; 
M<Einley  t.  McGregor,  3  Wharton,  870 ;  Oox  v.  Hoffman,  4  Devereux  & 
Battle,  180;  Gray  ▼.  Otis,  11  Vermont,  628 ;  Hopkins  v.  MoUinieuz,  4 
Wendell,  466,  467 ;  Riley  v.  Saydam,  4  Barbour's  8.  Ot.  222 ;  Jacobs  v. 
Featherstone,  6  Watts  &  Sergeant,  346.  Rotoh  t.  Miles,  2  Connecticni, 
638 ;  Webster  t.  M'Ginnis,  5  Binney,  286  :  and  it  is  a  rale  of  evidence, 
that  the  mere  fact  of  cohabitation,  or  the  fact  that  the  woman  Uvea  with 
him  as  his  wife,  is  evidence  that  she  is  his  agent  to  purchase  necessaries 
for  herself;  McCutchen  v.  MoGahay,  11  Johnson,  281 ;  or,  in  other  words, 
as  one  who  retains  a  woman  in  his  house  as  his  wife,  may  reasonably  be 
snpposed  to  have  undertaken  to  provide  for  her  support,  the  fact  that 
purchases  made  by  her  are  necessary  for  herself,  is  evidenoe  that  she 
contracts  for  him  and  on  his  account,  and  not  for  herself.  But  this  is  an 
ordinary  question  of  evidence  of  an  actual  agency,  and  may  be  rebutted; 
and  the  existence  of  an  authority  on  the  part  of  the  woman  may  be 
disproved,  and  if  a  general  agency  have  been  established,  it  may  be 
terminated  by  notice.  This  principle,  therefore,  belongs  wholly  to  the 
law  of  agency,  and  has  nothing  to  do  with  the  legal  obligation  devolving 
on  the  husband  by  virtue  of  the  marriage  tie ;  indeed  the  very  fact  of 
cohabitation,  which  is  evidence  of  agency,  is  also  evidence  that  the  hus- 
band does  himself  provide  for  his  wife's  support,  and  so  is  evidenoe  to 
discharge  his  obligation  as  hu^iui. 

Accordingly  it  will  be  found  that  the  principal  cases,  and  those  cited  by 
Mr.  Smith,  necessarily  infer  two  distinct  principles  or  grounds  of  liability, 
1.  The  liability  of  a  man  as  principal  for  the  acts  of  the  woman  as  agent, 
cohabitation  being  evidence  of  an  authority  given  to  the  woman  to  pur- 
chase necessaries  on  his  account ;  2.  The  liability  of  the  husband  to  pay 
for  the  necessary  support  of  her  who  is  his  wife,  so  long  as  she  is  not  in 
fault,  and  so  long  as  he  does  not  provide  for  her  support  himself.  This 
latter  liability  has  usually  been  referred  to  an  agency,  or  assent  implied 
in  law :  but  it  would  be  more  reasonable  and  convenient  to  regard  it  as 
an  original  and  direct  liability  in  him,  created  by  the  contract  of  marriage, 
the  consideration  of  the  liability  being  in  law  personal  to  him,  by  reason 
of  the  parties'  being  to  this  extent  legally  identified. 

This  agency  in  fact,  implied  from  cohabitation,  or  liability  of  the  hus- 
band as  principal  for  purchases  made  by  the  woman  as  his  agent,  differs 
from  the  agency  implied  in  law  or  liability  of  the  husband  as  husband  to 
pay  for  necessaries  required  by  his  loi/e,  in  these  particulars,  which  the 
cases  cited  by  Mr.  Smith,  and  by  Mr.  Nolan  in  the  note  to  Bolton  v. 
Prentice,  Strange,  1214,  will  be  found  to  sustain  :-— 

1.  The  actual  agency,  whioh  cohabitation  implies,  will  be  implied  as 
well  in  case  of  one  who  is  apparently  the  wife  of  the  man,  as  in  case  of 
his  legal  wife. 

2.  It  is  extinguished  by  notice:  and  if  a  general  agency  has  been 
vested  in  the  woman  by  reason  of  a  course  of  dealing  on  credit  with  his 
assent,  this  authority  may  continue  after  separation,  until  notice  be  given 
to  the  tradesman.     Cany  v.  Fatten,  2  Ashmead,  140. 
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8.  If  ezeroised  by  a  wife,  its  validity  is  not  affeoted  by  the  guilt  of  her 
oondaoti  and  it  is  not  terminated  by  her  adultery, 

4.  It  authorises  the  woman  to  bind  the  man  aooording  to  the  state  and 
style  of  life  held  out  by  him  to  the  world,  and  not  merely  according  to 
his  real  oondition. 

On  the  other  hand  the  liability  of  the  husband,  in  lawy  or  by  virtue  of 
the  marital  relation,  is  marked  by  these  differences  :— 

1.  It  ceases,  or  does  not  arise,  where  the  husband,  though  they  are 
separated,  pays  her  an  adequate  allowance  or  supplies  her  himself,  though 
the  tradesman  has  no  notice  of  the  allowance.  Kimball  v.  Eeyiss,  11 
Wendell,  88;  Mott  v.  Comstock,  8  id.  544;  Baker  v.  Barney,  8  Johnson, 
72 ;  Cany  v.  Patton,  2  Ashmead,  140. 

2.  Where  the  husband  does  not  supply  her  himself,  he  cannot,  by 
giving  notice,  or  forbidding  tradesmen  to  supply  her,  if  she  be  not  in 
fault,  prevent  their  making  him  liable ;  see  Rotoh  v.  Miles,  2  Connect!* 
cut,  688,  and  Emery  v.  Neighbour,  2  Halsted,  142;  and  Billing  v. 
Piloher  &  Hauser,  7  B.  Monroe,  458 ;  and  his  liability  exists  though  the 
marriage  were  secret,  and  unknown  to  those  who  supplied  the  wife ;  Cun- 
ningham y.  Irwin,  7  Sergeant  &  Rawle,  247. 

8.  It  is  terminated  by  default  of  the  wife :  viz.  by  adultery,  though  it 
were  unknown  to  the  tradesman ;  Hunter  v.  Boucher,  8  Pickering,  289 ; 
or  by  her  leaving  his  house  without  cause,  though  not  adulterously : 
M<Cutchen  v.  M<Gahay,  11  Johnson,  281 ;  Evans  v.  Fisher  et  al.,  5  Gil- 
man,  569 ;  Williams  v.  Prince,  8  Strobhart,  490 ;  Walker  v.^Simpson,  7 
Watts  &  Sergeant,  88,  88.  See  also  Billing  v.  PUcher  &  Hauser,  7  Mon- 
roe, 458 ;  but  as  this  latter  fault  is  purged  by  an  offer  to  return,  such  an 
offer  revives  the  husband's  liability ;  Reed  and  Gillet  v.  M'Gahay,  12 
Johnson,  293 ;  Cunningham  v,  Irwin,  5  Sergeant  &  Rawle,  247.  See 
Rennick  v.  Ficklin,  8  B.  Monroe,  166.  The  husband,  by  receiving  her 
back,  does  not  become  liable  for  necessaries  supplied  to  her  during  her 
unlawful  absence ;  Williams  v.  Prince,  8  Strobhart,  490. 

This  distinction  between  an  actual  agency,  to  be  implied  in  point  of 
fact  during  cohabitation,  and  an  agency  or  assent  implied  by  law,  under 
certain  circumstances,  during  separation,  or  legal  liability  without  refer- 
ence to  the  husband's  assent,  is  clearly  recognised  in  the  able  opinion  of 
Kino,  President,  in  Cany  v.  Patton,  2  Ashmead,  140.  He  decides  that, 
on  an  amicable  separation,  and  a  sufficient  sum  being  allowed  the  wife  and 
paid  to  her,  the  husband  was  not  liable  to  tradesmen  for  articles  furnished 
to  her  though  they  had  no  notice.  <<The  reason  on  which  the  legal 
implication  of  assent  is  founded,  viz.,  the  moral  obligation  of  the  husband 
to  furnish  necessaries  for  his  wife,  here  fails.  By  his  agreement  and  his 
faithful  execution  (for  the  one  without  the  other  will  not  avail,)  he  per- 
forms the  moral  duty :  and  the  presumption  of  law  ceases  with  the  reason 
which  gave  rise  to  it.''  The  principles  applicable  to  the  whole  subject, 
are,  also^  stated  clearly  in  Fredd  v.  Eves,  4  Harrington,  885. 

H.  B.  W. 
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[*288]         *ROE  V.  TRANMARR. 


HILARY,  81  GEO.  2 C.  P. 

[reported  willes,  682.{a)] 

A.,  in  consideration  of  natural  lovOi  and  of  1002.  by  deeds  of  lease  and  release, 
granted^  released  and  confirmed  certain  premises,  after  his  own  deaih^  to  his  brother 
B.,  in  tail,  remainder  to  C,  the  son  of  another  brother  of  A.,  in  fee ;  and  he  cove- 
nanted and  granted  that  the  premises  should,  after  his  death,  be  held  by  B.  and 
the  heirs  of  his  body,  or  by  C.  and  his  heirs,  according  to  the  true  intent  of  the 
deed.  Hdd^  that  the  deed  could  not  operate  as  a  release,  because  it  attempted 
to  convey  a  freehold  in  futuro,  but  that  it  was  good  as  a  covenant  to  stand  seised. 

A  8PJBGIAL  case  was  reserved  on  the  trial  of  this  ejectment  at  the 
assizes  at  York.  By  deeds  of  lease  and  release,  dated  the  9th  and  10th 
of  November,  1733,  Thomas  Kirkbj,  in  consideration  of  nataral  love  to 
his  brother,  Christopher  Kirkbj,  and  of  100^.,  granted,  released,  and  con- 
firmed to  Christopher  Kirkbj,  the  premises  in  question ;  after  the  death  of 
Thomas  Kirkbj,  to  hold  to  the  said  C.  Kirkbj,  and  the  heirs  of  his  bod j ; 
tfkid  after  their  decease  to  John  Wilkinson  [the  lessor  of  the  plaintiff,! 
eldest  son  of  his  (the  grantor's)  well-beloved  uncle,  John  Wilkinson,  and 
his  heirs  and  assigns,  and  to  the  onlj  proper  use  of  the  said  J.  Wilkinson, 
the  jounger,  <<his  executors,  administrators,  or  assigns,  forever;"  he,  the 
said  J.  Wilkinson  the  jonnger,  pajing  to  the  child  or  children  of  his  (the 
grantor's)  brother,  Stephen  Earkbj  200^.  [and  for  want  of  such  children, 
to  other  nephews  and  nieces  therein  mentioned ;]  and  for  want  of  such 
children,  the  estate  was  to  be  free  from  the  pajment  of  the  sum  of  200^. 
The  release  contained  covenants  from  the  grantor  that  he  was  seised  in 
r*9^Q~l  ^^^  ^^  ^^^  premises  ^in  question ;  and  that  it  should  be  lawful 
L  J  for  Christopher  Kirkbj,  or  J.  Wilkinson  the  jounger,  after 
his  (the  grantor's)  death,  peaceablj  and  quietlj  to  hold,  &c.  And  it  was 
therebj  covenanted,  granted,  and  agreed,  bj  and  between  the  said  parties, 
that  all  fines,  recoveries,  and  other  assurances  of  the  said  premises  alreadj 
levied,  suffered,  and  executed  bj  and  between  the  said  parties,  should 
enure  to  and  for  the  onlj  use  and  behoof  of  Christopher  Kirkbj,  and  the 
heirs  of  his  bodj ;  and  for  want  of  such  issue,  to  the  proper  use  and 
behoof  of  John  Wilkinson  the  jounger,  his  heirs  and  assigns  forever, 
according  to  the  true  intent  and  meaning  of  those  presents.  At  the  time 
of  executing  the  deeds,  Christopher  Kirkbj  paid  20^.,  part  of  the  consi- 
deration in  monej,  and  gave  his  note  for  the  remainder :  and  a  receipt 
was  signed  bj  T.  Kirkbj  for  the  whole  sum.  T.  Kirkbj  continued  seised 
of  the  premises  in  question,  until  his  death  in  1744.  Christopher  Wilk- 
inson ^ed  in  the  jear  1740,  without  issue ;  J.  Wilkinson,  the  lessor  of 
the  plaintiff,  had  no  notice  of  the  deeds  of  lease  and  release  until  a  short 
time  before  the  ejectment  was  brought. 

(a)  2  Wils.  76,  S.  0. 
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The  case  was  argaed  on  the  9th  of  Febraary,  1756,  by  WUIes,  Seijt., 
for  the  plaintiff)  and  Poole,  Seijt.,  for  the  defendant ;  a  second  time  on 
the  25th  Jane,  1756,  by  HemU,  Seijt.,  for  the  former,  and  Prime,  Seijt., 
for  the  latter;  and  again  a  third  time  on  the  23d  of  Jane,  1757,  by 
HewiUy  Serjt.,  and  Prime,  Serjt.     And 

TFiZZes,  Lord  Chief  Justice,  now  delivered  the  opinion  of  the  court,  as 
follows,  first  stating  the  case: 

It  is  admitted  that  this  deed  will  not  operate  as  a  release,  because  it 
grants  a  freehold  in  fiUwro,  which  cannot  be  done.  The  only  question 
therefore  is,  whether,  in  respect  to  John  Wilkinson,  the  lessor  of  the 
plaintiff,  it  can  operate  as  a  covenant  to  stand  seized  ?  If  it  can,  he  ought 
to  recover  in  this  suit;  if  it  cannot,  judgment  must  be  for  the  defendants. 
A  great  many  cases  were  cited  in  the  argument  of  this  cause,  and  to  be 
sure  there  are  a  great  number  of  cases  not  quite  consistent  with  one  another 
upon  this  question,  what  shall  amount  to  a  covenant  to  stand  seised? 
But,  as  I  think  that  this  case  rather  depends  upon  the  general  reason 
of  the  law,  and  some  particular  rules  that  have  been  laid  down  *in  r^ioooi 
respect  to  covenants  to  stand  seised,  I  shall  not  go  through  all  the  >-  -I 
eases  that  have  been  cited,  but  shall  only  mention  some  few  of  them  as 
authorities  in  point  for  the  opinion  which  I  am  going  to  give,  and  two  or 
three  that  were  cited  on  the  other  side,  to  show  that  the  judgment  which 
we  are  going  to  give,  does  not  clash  with  any  of  them. 

And  we  are  all  of  opinion  (for  my  Brother  Bathurst,  though  absent, 
has  given  me  leave  to  say  that  he  is  of  the  same  opinion  with  us)  that 
this  deed  of  release  may  operate  as  a  covenant  to  stand  seised. 

And  first  we  found  our  opinion  on  the  general  rules  of  law,  in  respect 
to  the  exposition  of  deeds,  which  are  laid  down  in  many  of  the  books,  and 
which  are  collected  out  of  them  by  Shepherd  on  Common  Assurances,  p. 
82  and  83;  in  which  he  says,  that  henigne  fcbciendae  mnt  interpretaHones 
chartarum,  ut  res  magis  vaUcU  quampereat,  and  that  verha  intentioni,  est 
non  e  contrd  dehent  xTuervire.  And  therefore  (he  says)  that  deeds  which 
are  intended  and  made  to  operate  one  way,  may  operate  another  way,  if 
the  intention  of  the  parties  cannot  take  place,  unless  they  operate  a  dif- 
feirent  way  from  what  they  were  intended;  and  he  puts  these  instances 
(amongst  others)  that  a  deed  intended  for  a  release,  if  it  cannot  operate  as 
such,  may  amount  to  a  grant  of  a  reversion,  an  attornment,  or  a  surrender, 
and  so  d  converso.  And  that  if  a  man  make  a  feoffment  in  fee  with  a 
letter  of  attorney  to  give  livery,  and  no  livery  is  given,  but  there  is  in  the 
same  deed  a  covenant  to  stand  seised  to  the  use  of  the  feoffment,  if  this 
be  in  such  a  case  where  there  is  a  consideration  sufficient  to  raise  the 
uses  of  the  covenant,  it  will  amount  to  a  covenaqt  to  stand  seised.  In 
the  case  of  Crossing  v.  Scudamore,(5)  which  I  shall  mention  more  parti- 
cularly by  and  by,  Lord  Ch.  J.  Hale  cites  the  opinion  of  Lord  Hobart,  in 
fo.  277,  and  declares  himself  to  be  of  the  same  opinion,  that  the  Judges 
ought  to  be  curious  and  subtle  (Lord  Herbert  used  the  word  astuti)  to 
invent  reasons  and  means  to  make  acts  effectual,  according  to  the  just 
intent  of  the  parties.  And  it  is  said  in  the  case  of  Osman  v.  Sheafe,(c) 
which  I  shall  have  occasion  likewise  to  mention  again  presently,  that  the 
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b)  2  Ley.  9;  1  Yentr.  137;  and  1  Mod.  176. 
e)  3  Ley.  370;  and  Garth.  307. 
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jodges  in  these  kter  times  (and  I  think  very  rightM  have  gone  farther 
than  formerly,  and  have  had  more  oonsideration  for  tne  sab  stance,  to  wit, 
the  passing  of  the  estate  according  to  the  intent  of  the  parties,  than  the 
P^AQii  ^shadow,  to  wit,  the  manner  of  passing  it.  These  are  the  geneial 
I-  -I  reasons  that  we  go  on :  and  we  think  that  the  particular  roles  that 
have  been  laid  down  in  respect  to  covenants  to  stand  seised  all  concur  in 
the  present  case.     I  know  of  no  others  bat  these. 

1st  That  there  mast  be  a  deed. 

2nd.  That  there  be  words  sufficient  to  make  a  covenant. 

8rd.  That  the  grantor  or  covenantor  most  be  actually  seised  at  the  time 
of  the  grant. 

4th.  That  the  intent  of  the  grantor  must  be  plain. 

5th.  That  there  be  a  proper  consideration  to  raise  the  use. 

First.  This  is  certainly  a  deed ;  and,  though  it  cannot  operate  as  a 
release,  it,  being  signed,  sealed  and  delivered  by  the  party,  does  not  cease 
to  be  a  deed. 

Secondly.  That  there  are  sufficient  words  to  make  a  covenant,  I  shall 
show  more  particularly  by  and  by ;  but  if  there  were  no  other  word  but 
the  word  grant,  that  would  be  sufficient  according  to  all  the  cases. 

Thirdly.  Ii  is  admitted,  and  so  stated  in  the  case,  that  the  grantori 
Thomas  Kirkby,  was  actually  seised  at  the  time  of  the  grant. 

Fourthly.  Nothing  can  be  more  plain  than  that  the  grantor  intended 
that  the  lessor  of  the  plaintiff  should  have  the  estate  after  the  death  of 
Christopher  Kirkby,  without  issue ;  it  is  said  so  in  express  words  in  three 
places  in  the  deed :  what  estate  he  was  to  take  is  not  material  at  present, 
he  being  still  living. 

Fifthly.  Here  is  a  plain  consideration  as  to  Wilkinson,  the  lessor  of 
the  plaintiff ;  he  is  called  in  the  deed,  eldest  son  of  his  well-beloved 
uncle,  John  Wilkinson.  If  it  were  not  so  said  in  the  deed,  his  relation 
to  the  grantor  might  be  averred  and  proved,  according  to  the  case  of 
Goodtitle  v.  Petto,  2  Stra.  859,  and  several  cases  that  are  there(<^  cited 
out  of  Lord  Coke's  reports. 

Having  mentioned  the  general  reasons,  and  likewise  the  particular  roles 
on  which  we  found  oar  opinion,  I  shall  now  mention  some  few  ctises 
which  I  think  are  authorities  in  point.  I  shall  not  take  notice  of  the 
ancient  cases,  because  of  late  the  courts  of  law  have  gone  much  farther 
in  the  determination  of  this  question,  and  likewise  because  there  are 
|.^QQQi  86^6ral  rules  laid  down  in  those  ancient  cases,  which  *are  not  now 
*•  -^  adhered  to.  But  I  shall  begin  with  the  case  of  Crossing  v. 
Scudamore,  Tr.  23  Car.  2,  in  B.  R ;  and  26  Car.  2,  in  Cam.  Scao., 
reported  in  1  Mod.  175 ;  2  Lev.  9,  and  1  Yentr.  137 ;  Coultman  v. 
Senhouse,  E.  30  Car.  2  B.  R. ;  Sir.  T.  Jon.  105 ;  Walker  v.  Hall,  28 
Car.  2,  in  Scac.  2  Lev.  218 ;  Harrison  v.  Austin,  Tr.  8  J.  2,  B.  B. 
Carth.  88—9 ;  Baker  v.  Lade,  B.  C.  H.  2  W.  &  M. ;  8  Lev.  291 ; 
and  Osman  v.  Sheafe,  8  Lev.  870,  5  W.  &  M.  B.  C.  [His  Lordship 
here  stated  and  commented  upon  the  cases.]  These  are  all  the  authorities 
that  1  shall  mention  for  the  opinion  that  I  am  going  to  give,  and  I  think 
that  these  are  sofficient. 

(d)  And  Filmer  y.  Gott,  7  Bro.  Pari.  Gas.  70;  and  R.  y.  The  Inhabitants  of  Scam- 
monden,  3  D.  ft  B.  474. 
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Bat  before  I  give  the  jadgment  of  the  court,  I  shall  take  notice  of 
some  objections  that  were  made  on  the  part  of  the  defendants,  and  two 
or  three  oases  that  were  cited  to  support  them. 

Ist.  It  was  objected  that  the  lessor  was  no  party  to  the  deed  :  bat,  to 
be  sure,  this  no  objection.  It  is  not  necessary  that  a  person  taking  ander 
a  deed  should  be  a  party ;  remainders  are  most  commonly  limited  to  per- 
sons who  are  not  parties,  and  especially  in  covenants  to  stand  seised. 

2ndly.  That  there  was  no  consideration  as  to  Wilkinson ;  bat  thb  I    - 
have  answered  already. 

8rdly.  That  it  was  intended  to  be  a  deed  at  common  law,  and  therefore 
cannot  operate  by  the  Statute  of  Uses.  This  is  founded  on  the  dictum  in 
Go.  Lit.  49,  «  Where  a  man  hath  two  ways  to  pass  lands,  and  both  be  by 
the  common  law,  and  he  intendeth  to  pass  them  by  one  of  the  ways,  ut  res 
magis  valeat  it  shall  pass  by  the  other.  But  where  a  man  may  pass  lands 
either  by  the  common  law  or  by  raising  of  an  use  and  settling  it  by  the 
statute,  there  in  many  cases  it  is  otherwise.^'  But  that  rule  has  not  been 
observed  for  above  a  hundred  years  last  past ;  and  most  of  the  cases  cited 
are  determined  contrary  to  that  rule.  Nor  does  Lord  Ooke  lay  it  down 
as  a  general  rule :  but  he  only  says,  that  is  so  in  many  cases.  And 
Shepherd,  in  his  book  of  Common  Assurances,  which  I  have  already 
mentioned,  who  has  verbatim  transcribed  the  words  of  Lord  Ooke,  puts 
a  case,  which  I  have  already  mentioned,  directly  contrary  to  this  rule. 

4thly.  The  next  objection  was,  that  the  deed  was  void,  *and  r«ogq-| 
cannot  operate  at  all.  If  by  this  be  meant  void  as  such  a  deed  ■-  -I 
which  it  was  intended  to  be,  all  the  cases  are  against  the  objection.  If 
it  were  meant  a  void  deed,  this,  as  I  have  already  shown,  is  not  so,  it 
having  been  duly  executed  by  the  grantor. 

5thiy.  But  the  main  objection,  and  which  the  cases  (of  which  I  shall 
take  notice)  were  cited  to  support,  was,  that  no  estate  passed  by  this  deed 
to  Christopher  Kirkby,  out  of  whose  estate  the  other  estates  are  to  arise ; 
and  it  is  admitted  that  he  can  take  no  estate  by  this  deed.  To  support 
this  objection  were  cited,  Atwaters  v.  Birt,  43  Elis.  B.  C.  Cro.  Elis.  856 ; 
Here  v.  Dix,  H.  12  Car.  2,  B.  C.  1  Sid.  26;  and  Samon  v.  Jones,  2 
Yentr.  318.  If  this  objection  had  not  been  so  solemnly  determined  in 
these  cases  to  be  a  good  one,  I  own  I  should  have  been  of  another  opinion; 
because,  in  a  covenant  to  stand  seised,  the  estate  properly  arises  out  of 
the  estate  of  the  grantor,  and  his  intent  that  it  should  not  (I  think) 
signifies  nothing.  For  though  his  intent  is  to  be  regarded,  tohat  estate  is 
to  pass,  and  to  whomj  I  do  not  think  it  is  all  to  be  regarded  a«  to  the 
manner  of  passing  it  (of  which  he  is  supposed  to  be  ignorant ;)  if  it 
were,  it  would  overturn  almost  all  the  cases.  But  I  choose,  rather  than 
contradict  such  great  authorities,  to  distinguish  the  present  case  from 
them,  and  I  think  it  is  plainly  distinguishable.  For,  in  the  present  case, 
the  estate  to  Wilkinson  could  not  be  to  arise  out  of  the  estate  of  Chris- 
topher Kirkby ;  1st,  because  he  was  intended  only  to  have  an  estate  for 
life,  or  at  most  an  estate-tail,  and,  2ndly,  because  the  lessor's  estate  is  not 
to  commence  until  after  the  estate  granted  to  Wilkinson.(6) 

There  is  likewise  one  thing  in  the  present  case  much  stronger  than  in 

(«)  Sic  in  the  original,  but  this  mast  be  a  mistake  for  Ohristopher  Eirkbj. 
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apy  of  the  oases  that  have  been  cited  on  the  one  side  or  the  other ;  for 
here  is  not  only  the  word  grants  which  has  been  often  construed  as  a  word 
of  covenant^  but  likewise  the  grantor  expressly  covenants  in  two  places  in 
the  deed,  that  the  estate  shall  go  to  John  Wilkinson  in  such  manner  as  he 
has  granted  it. 

For  these  reasons  we  are  all  of  opinion  that  this  deed  will  amount  to  a 
ooTenant  by  the  grantor  to  stand  seised  to  the  use  of  John  Wilkinson,  and 
that  therefore  he  ought  to  have  the  benefit  of  the  verdict^  and  may  enter 
up  judgment  upon  it. 


[*294] 


*This  case,  as  well  as  that  of  Manby  y.  Scott,  was  originally  intended 


for  insertion  in  the  first  volume.  The  principle  which  it  carries  out,  and 
is  nsually  cited  to  illustrate,  is  one  of  the  highest  importance,  and  is  indeed  the 
main  one  upon  which  the  construction  of  every  written  instrument  hinges.  It  is 
expressed  in  the  two  maxims, — QtmTido  res  non  valet  ut  agaa  valeat  quantum 
vaiere  poiesif  and  Benigne  faciend(B  sunt  irUerpretaiiones  chartarum  propter  sio^ 
plicUatem  laicorum,  vi  res  magis  valeat  quam  pereat  Thus  a  deed  of  bargain 
and  sale,  void  for  want  of  enrolment,  will  operate  as  a  grant  of  the  reversion. 
(See  Preston's  note  to  Shep.  Touch.  83;  Smith  v.  Frederick,  1  Russ.  210 ;  Hag* 
gerston  v.  Hanbury,  5  B.  &  G.  101 ;  and  see  Goodtitle  d.  Edwards  v.  Bailey, 
Cowp.  600  J  Gibson  v.  Minet,  1  H.  Bl.  669  j  3  T.  R.  481 ;  Doe  v.  Simpson,  2  Wils. 
£2.5  [Perry  v.  Watts,  3  M.  A  Gr.  776.]  See  too  Chester  v.  Willan,  2  Wms.  Saund. 
97  a,  and  the  cases  collected  in  notes  thereto ;  and  see  Doe  v.  Salkeld,  Willes, 
673 ;  the  judgment  of  the  C.  J.  in  Parkhurst  v.  Dormer,  ibid.  332  ;  and  Com. 
Di.  title  Farols,  Many  instances  of  the  application  of  this  doctrine  will  be  found 
in  Shepherd's  Touchstone,  81,  et  seq.  For  instance, ''  If  divers  join  in  a  deed — 
and  some  are  able  to  make  such  a  deed,  and  some  are  not  able — ^this  shall  be 
said  to  be  his  deed  alone  that  is  able ;"  a  familiar  instance  of  which  will  be  found 
in  the  note  to  Moss  v.  Gallimore,  ante,  vol.  i.  p.  317,  in  the  case  of  a  mortgagor 
and  mortgagee  making  a  lease  jointly,  which  enures  as  the  lease  of  one  and  the 
confirmation  of  the  other.  So  ''  If  a  lease  be  made  to  one  that  is  incapable  and 
others  that  are  capable,  in  this  case  it  shall  enure  only  to  him  that  is  capable,'' 
&c.  And  it  is  further  laid  down  in  the  same  valuable  work,  Shep.  Touch.  83, 
that  '*  when  a  deed  may  enure  to  divers  purposes,  he  to  whom  the  deed  is  made 
shall  have  election  which  way  to  take  it,  and  he  shall  take  it  in  that  way  which 
shall  be  most  for  his  advantage ;  as  if  one  have  a  rent  out  of  land  of  which  I  and 
toy  wife  are  jointly  seised,  and  he  doth  by  his  deed  release,  give,  and  grant  this 
rent  to  me,  I  may  use  this  as  a  release  to  extinguish  the  rent,  or  as  a  grant  of 
the  rent,  as  it  may  make  most  for  my  advantage.  But  where  any  inconvenience 
would  arise  from  the  election,  there  tiie  grantee  shall  not  have  an  election.  One 
of  the  latest  instances  of  the  application  of  this  doctrine  is  to  be  found  in  Doe 
T.  Davies,  2  Mee.  &  Welsb.  611,  which  was  decided  on  the  authority  of  the  prin* 
cipal  case  of  Roe  v.  Tranmarr,  and  bears  a  gopd  deal  of  resemblance  to  it. 

There  are  several  rules  of  construction  adopted  by  the  courts  subsidiary  to  the 
above  doctrine,  and  for  the  purpose  of  carrying  it  out ;  as,  for  instance,  that  too 
much  stress  is  not  to  be  laid  on  the  strict  and  precise  meaning  of  words  where 
the  intention  is  manifest ;  for  qui  hceret  in  litera  hceret  in  corOcej  and  verba  ui- 
tentioni  debent  inservire,  non  e  contra.  Hence  the  power  which  the  court  exer- 
cises in  marshalling  the  words  of  a  written  instrument  so  as  to  carry  the  intention 
into  effect,  (see  Atto  v.  Hemmings,  Bulst.  282,)  as  in  those  cases  in  which  words 


ROK  T.  TBAKMABB.  449 

liare  been  distributed  among  different  subjects  referenda  singula  aingulis  ;  (see 
Cook  T.  Genrard,  1  Wms.  Sannd.  170,  et  noias,)  Nay,  there  are  cases  in  wbicb 
fhe  rery  same  words  have  been  constmed  to  bear  different  meanings  in  respect 
of  the  legal  properties  of  different  snbject-matters,  as  in  Forth  y.  Chapman,  1  P. 
Wms.  667  ]  see  Burton  y.  Barclay  and  Perkins,  7  Bing.  749.  So  where  one  wri- 
ting contains  two  distinct  instruments,  e.  g,  a  lease  and  release,  the  court  will 
read  that  first  wbich  must  be  looked  on  as  the  first  in  point  of  time,  in  order  to 
accomplish  the  intention  of  the  parties.  1  Freem.  261, 2  Mod.  262 ;  et  vide  Bre- 
don's  case,  1  Go.  76.  Hence,  too,  the  doctrine  of  Cy-pres  (as  it  is  called,)  the 
principle  of  which  in  wills  is,  that  where  there  is  a  general  and  also  a  particular 
intention,  and  the  particular  intention  cannot  take  effect,  the  words  shall  be  so 
construed  as  to  give  effect  to  the  general  intention.  See  Preston's  Shep.  Touch. 
87,  and  the  expressions  of  BuUer,  J.,  2  T.  R.  264.  A  further  consequence  of 
this  rule  is  expressed  in  the  maxim.  Mala  grammcUica  non  vitiat  chartam^  and 
there  have  been  cases  in  which  the  word  and,  in  furtherance  of  this  doctrine,  has 
been  read  or ;  see  Chapman  v.  Dalton,  Plowd,  289 ;  1  Inst  226  a.  Again,  the 
construction  must  be  made  on  the  entire  Hnstrumentf  after  looking,  as  [#005-1 
the  phrase  is,  at  the  four  corners  of  it,  ex  anteeedeniibus  et  consequenti-  ^  ^ 
bus  JU  oplima  interpretcUio,  and  verba  poateriora  propter  eertUudinem  addtta  ad 
pri&ra  quxB  certudine  indigent  sunt  referenda;  see  4  Leon.  248  ]  and  a  branch  of 
this  rule  is  that  general  words  mag  be  restrained  by  the  particularity  of  the  reel' 
ioL  Payler  v.  Homersham,  4  M.  &  S. ;  Simons  y.  Johnson,  3  B.  &  Adol.  176  ; 
et  yide  Ringer  y.  Cann,  3  M.  &  Welsh.  343 ;  Doe  y.  Dodd,  6  B.  &  Ad.  689 ; 
Swindells  v.  Beswick,  3  A.  &  E.  878 ;  [and  the  effect  of  general  words  confined, 
where  an  intention  to  confine  it  can  be  collected  firom  the  context — ^thus  where  a 
manor  to  which  an  advowson  was  appendant  was  conveyed  by  deed,  which  also 
conveyed  a  moiety  of  the  advowson,  a  moiety  only  was  held  to  pass.  Moseley  t. 
Hottenx,  10  M.  &  W.  636.  Another  branch  of  this  rule  is  comprised  in  the 
maxim,  Falsa  demonstratio  non  nocet — ^thus  if  one  grant  aD  his  close  in  D.,  con- 
taining 10  acres,  whereas  it  really  contains  20,  the  20  will  pass.  Shep.  Touch. 
248,  and  accord.  Llewellwyn  v.  E.  of  Jersey,  11  M.  &  W.  183.]  Again,  every 
word  in  an  instrument  ought,  if  possible,  to  operate,  and  subsequent  words  should 
not  defeat  prior  ones,  if  they  may  stand  together.  Hard.  94 ;  6  Mod.  107.  Still, 
if  there  be  words  repugnant  and  plainly  at  variance  with  the  general  intention 
of  the  instrument,  Uiey  shall  be  rejected ;  Crowley  v.  Swindles,  Yaugh.  173 ; 
Sims  v.  Doughty,  6  Yes.  243 ;  and  if  two  clauses  be  plainly  at  variance,  the  for- 
mer stands ;  Hard.  94 ;  6  Mod.  107 ;  Shep.  Touch.  88 :  2  Taunt  113 :  though  it 
is  otherwise  in  wills*  Doe  v.  Biggs,  2  Taunt  109 ;  Sherritt  v.  Buckley,  2  My.  ft 
BL 149.  So  in  an  Act  of  Parliament,  Att  Gen.  v.  Chelsea  W.  W.,  1  Fitzg.  196. 
If,  however,  the  contradictions  be  of  such  a  description  as  to  render  the  intention 
of  the  instrument  wholly  uncertain  and  insensible,  it  will  be  void.  2  And.  103 ; 
1  Inst  20  b.  Thomas  v.  Thomas,  6  T.  R.  676 ;  Doe  v.  Fleming,  6  Tyrwh.  1113 ; 
[Doe.  Carew,  2  Q.  B.  317.] 

A  party  cannot,  without  the  very  strongest  evidence,  be  supposed  to  intend  to 
contravene  the  rules  of  law,  or  to  create  a  forfeiture ;  and  therefore,  if  either  of 
those  consequences  would  follow  from  giving  a  particular  construction  to  the 
instrument,  such  a  construction  shall,  if  possible,  be  rejected.  Co.  Litt  42  and 
183  5  2  Bl.  Com.  379 ;  Shep.  Touch.  88.  [  Ubi  quid  generaliter  eoncedUur,  inest 
hcee  exceptio,  sinon  cUiguid  sit  contra  jus  fasque,  11  Rep.  78  b.  See  Poulterers' 
Company  v.  PhiUips,  6  N.  C.  314,  8  Scott,  693,  S.  C] 

Ancient  instruments  may  be  construed  by  ancient  usage,  for  so  the  parties  to 
them  must  be  supposed  to  have  intended.    Contemporanea  expositio  fortissima 
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est  in  lege,  per  Lord  Hardwioke,  3  Atk.  577 ;  see  Bro.  Abr.  Grants,  89  \  2  Bulst. 
298. 

An  evident  omission  or  mistake  may  be  supplied  even  at  law.  Trethewy  t. 
EUesdon;  2  Yent.  141 ;  Lloyd  y.  Say  and  Sele,  4  Bro.  P.  C.  73 :  see  Clinton  t. 
Cholmondeley,  2  B.  &  A.  626;  Spyve  y.  Topbam,  5  East,  116.  Even  a  blank 
has  been  supplied  wben  tbe  context  obviously  required  it.  See  the  cases  cited  in 
Holden  v.  Raphael,  4  A.  &  E.  228. 

As  to  the  power  of  equity  to  rectify  instruments,  see  Uvedale  t.  Halfpenny,  2 
P.  Wms.  151 ',  Tragus  v.  Puget,  2  Yes.  194.  Matter  will  sometimes  be  implied 
where  the  irUerUion  manifestly  requires  it  Quaaido  cUiquia  canoedU  id  etiam  coi>- 
cedere  videtur  sine  quo  ea  res  quoe  conceditur  esse  non  potest.  See  Hinchdiffe  v. 
Earl  of  Einnoul,  6  Bing.  N.  C.  1,  judgment  of  L.  C.  J. 

[  Verba  rdata  inesse  videntur.  See  Llewellyn  v.  E.  of  Jersey,  11  M.  ft  W.  183, 
and  Yin.  Abridgement,  tit  Estate  (E.  2,)  5.  ''If  the  father  infeoff  the  son  to 
have  and  to  hold  to  him  and  his  heirs,  and  the  son  infeoffs  the  &ther  ULsfitUy  as 
the  father  infeoffed  him,  by  this  the  father  hath  a  fee  simple."  See  also  Price  v. 
Birch,  4  M.  ft  Gr.  1.] 

The  words  used  in  a  deed  are  to  be  taken  most  strongly  against  the  party  using 
them,  verba  accipiuntur  fortius  contra  proferentem;  for  the  law  supposes  that 
natural  self-love  will  prevent  a  man  from  unnecessarily  using  language  to  his  own 
disadvantage.  Co.  Litt  185 ;  Cro.  Car.  400 ;  2  BL  Com.  379.  But  this  is  only 
to  be  carried  as  far  as  fair  inference  mil  allow ;  see  3  Yes.  48;  and  being  a  harsh 
rule,  it  must  not  be  resorted  to  till  other  modes  of  exposition  have  been  tried  and 
failed.  2  BL  Com.  ubi  supra,  Bac  El.  Beg.  3.  And  there  is  a  difference  in  this 
respect  between  a  deed-poll  and  an  indenture :  the  former  being  executed  by  the 
grantor  alone,  the  words  are  his  only ;  the  latter  being  executed  by  both  p«uties, 
the  words  are  used  by  both.    Plowd.  131. 

It  has  been  already  said,  ''that  where  a  deed  may  operate  in  two  ways,  he  to 
whom  it  is  made  may  elect  in  which  way  he  will  have  it  operate.    But  the  instru- 
ment ought,  if  pleaded,  to  be  stated  according  to  its  legal  effect,  and  the  court 
not  lefl  to  make  the  election.    In  Miller  v.  Green,  2  Tyrwh.  8, 1  C.  ft  J.  142,  8 
Bing.  92,  an  action  of  replevin  having  been  brought  by  the  plaintiff  against  the 
defendant,  the  latter  made  cognizance,  that,  by  deed  of  25  Sept,  1806,  Taylor 
granted  Hodgson  a  rent-charge  on  the  premises,  with  power  to  enter  and  distrain 
for  the  arrears,  and  the  distress  to  detain,  manage,  sell,  and  dispose  of  in  the 
same  manner  in  all  respects  as  distresses  for  rent  reserved  on  leases  for  years : 
and  that  he,  the  defendant,  as  bailiff  to  Taylor,  entered  and  distrained  for  arrears 
thereof.    The  plaintiff  pleaded  in  bar,  that  by  a  previous  deed  of  7th  May,  1806, 
Taylor  granted  Walton  a  rent-charge  out  of  the  same  premises,  and  for  better 
securing  the  payment,  granted,  bargained,  sold,  and  demised  them  to  Fletcher 
for  ninety-nine  years,  with  power  of  distress,  and  that  arrears  had  accrued  and 
were  due.    It  was  held,  that  as  the  plea  in  bar  did  not  aver  an  entry  by  Fletcher 
under  the  deed  of  7ih  May,  1806,  no  estate  at  common  law  appeared  to  have 
vested  in  him  by  that  deed ;  and  that,  though  an  estate  might  have  passed  to  him 
by  way  of  bargain  and  sale,  under  the  Statute  of  Uses,  still,  as  he  had  not  so 
pleaded  it,  the  court  could  not  make  the  election  for  him.    It  is  true  that  in  this 
case  the  party  pleading  the  deed  was  (as  far  as  appeared  on  the  record)  a  stran* 
ger,  and  *so  the  court  observed.    [See  also  Haigh  v.  Jagger,  16  M.  ft  W. 
L  "^^^J  525.]   In  Pascoev.Pascoe,  3  Bing.  N.C.  898,  the  plaintiff  having  brought 
replevin,  the  defendant  avowed  that  the  plaintiff  held  the  premises  as  his  tenant 
under  a  demise,  at  a  rent  of  32L  per  annum,  and  avowed  for  SOL  arrears :  plea 
in  bar,  that  the  demise  passed  the  whole  of  the  defendant's  interest,  without  leav- 
ing him  any  reversion.    Upon  demurrer,  at  a  subsequent  stage  of  the  pleadings, 
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it  was  lield  that  the  plea  in  bar  was  not  bad ;  for  that,  on  the  authority  of  Preece 
▼•  Corrie,  5  Bing.  2^  it  might  admit  a  demise,  jet  set  ap  an  assignment ;  and 
though  it  was  contended,  on  the  part  of  tiie  defendant,  that  the  rent  would,  at  all 
erents,  be  a  rent-seek,  to  which  a  power  of  distress  would  be  incident  by  virtue 
of  4  G.  2,  cap.  28,  yet  the  court  said,  "Although  it  is  true  that  this  rent  may  be 
a  rent-seek,  and  that  the  remedy  is  the  same  under  the  statute  for  a  rent-seek  as 
a  rent-service,  yet  the  axxAory  u  for  a  rent-service  at  common  2ato,  and  not  for  a 
rentrseck,^^  See  further,  as  to  the  necessity  of  pleading  a  deed  according  to  its 
legal  effect,  the  exceDent  note  to  Chester  y.  WiUan,  2  Wms.  Saund.  97  b.;  [and 
Wickes  y.  Gordon,  1  Chit  Bep.  66.]  "> 


No  rule  of  law  is  better  settled  in  this  country  or  in  England,  than  that 
eonrts  will  look  to  the  end  contemplated  in  a  deed,  and  not  merely  to  the 
mode  taken  to  obtain  it,  and  will  not  allow  the  failure  of  the  one  to  inyolve 
that  of  the  other,  unless  there  is  an  absolute  want  of  means  to  render  it 
effectual ;  Bryan  y.  Bradley,  16  Conn.  474 ;  Bell  y .  Scammon,  15  N.  Hamp. 
881, 394.  All  that  is  necessary  to  constitute  a  valid  conveyance,  is  an  inten* 
tion  to  conyey,  and  sufficient  matter  to  support  it;  and  where  these  requi* 
rites  exist,  the  misuse  or  misapplication  of  technical  words  is  immaterial; 
Erider  y.  Lafferty,  1  Wharton,  308;  Jackson  y.  Blodgett,  16  Johnson,  172; 
Brown  y.  Manter,  1  Foster,  528 ;  Lynch  y.  Liyingston,  8  Barbour,  468. 
A  deed  which  has  failed  of  effect  as  a  release,  from  the  want  of  an  estate 
in  possession  in  the  releasee,  or  as  a  feoffment  from  the  want  of  liyery  of 
seisin,  may  consequently  be  rendered  effectual  as  a  bargain  and  sale  by 
the  ayerment  and  proof  of  a  valuable  consideration,  although  none  is 
expressed  in  the  instrument  itself;  Cone  y.  Menifee,  2  A.  B.  Marshall, 
396;  Bussell  y.  Coffin,  8  Pick.  148;  Pray  y.  Pierce,  7  Mass.  381;  Jack- 
son y.  Beech,  1  Johnson's  Cases,  401;  Jackson  y.  Fish,  10  Johnson,  456; 
Sogers  y.  The  Eagle  Fire  Ins.  Co.,  9  Wend.  611 ;  and  on  the  other  hand, 
a  conveyance  which  is  ineffectual  as  a  bargain  and  sale,  or  as  a  feoffment, 
will  be  good  as  a  release,  if  made  to  a  party  in  possession,  or  who  has  an 
estate  susceptible  of  being  enlarged  or  confirmed  by  a  release ;  Carroll  v. 
Norwood,  1  Harris  k  J.  167 ;  Bees  v.  Lloyd,  Wightwick,  129 ;  or  as  a 
covenant  to  stand  seised,  on  proof  of  such  a  relationship  between  the 
grantor  and  grantee,  as  to  raise  a  consideration  of  blood  or  marriage; 
Parker  v.  Nichols,  7  Pick.  Ill ;  Qnle  v.  Coburn,  18  id.  897 ;  Brewer  v. 
Hardy,  22  id.  876;  French  v.  French,  3  New  Hampshire,  284;  Bell  v. 
Scammon,  15  id.  881 ;  or  may  even  be  construed  as  a  bargain  and  sale  to 
one  of  the  parties,  and  a  covenant  to  stand  seised  to  the  use  of  the  other, 
where  such  an  interpretation  is  necessary  to  render  the  whole  effectual ; 
Bryan  v.  Bradley,  16  Conn.  474.  And  in  many  of  these  cases,  a  conri- 
deration  of  blood  was  allowed  to  be  shown  by  parol  in  support  of  the 
intention,  although  a  pecuniary  consideration  was  set  forth  in  the  deed. 

In  Gale  v.  Colbum,  and  Brewer  v.  Hardy,  the  court  construed  the  deed 
as  a  covenant  to  stand  seised,  under  the  influence  of  an  impression,  that 
estates  in  future,  cannot  be  created  by  a  bargain  and  sale.  It  is  undoubt* 
edly  true,  that  such  limitations  were  bad  at  common  law,  but  it  seems 
equally  well  settled  that  they  are  good  in  deeds  operating  under  the  statute  of 
uses,  whether  the  use  in  question  be  founded  on  a  pecuniary  consideration, 
or  on  blood  or  marriage.    Cornish  on  Uses,  page  89.  The  point  is  so  held 
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Id  England,  and  has  been  repeatedly  and  expressly  decided  in  New  York| 
and  several  of  the  other  states  of  this  country ;  Bell  y.  Scammon,  15  New 
Hampshire,  894 ;  Jackson  ▼.  Dunsbaugh,  1  Johnson's  Gases,  91 ;  Jackson 
Y.  Swart,  20  Johnson,  85 ;  Bogers  ▼.  The  Eagle  Fire  Ins.  Co.,  9  Wend. 
611 ;  Wallis  v.  Wallis,  4  Mass.  135 ;  Fisher  ▼.  Strickler,  10  Barr,  348. 
The  attributes  of  a  use  are  the  same  whatever  may  be  the  consideration 
in  which  it  is  founded.  And  if  uses  commencing  in  future,  were  without 
the  operation  of  the  statute,  when  raised  by  a  bargain  and  sale,  they  would 
be  equally  so  when  ori^nating  in  a  covenant  to  stand  seised ;  Bell  v. 
Soammon. 

When,  however,  a  deed  is  defective  in  matter  or  execution,  and  not 
merely  in  manner,  no  legal  construction  can  render  it  valid,  for  although 
courts  may  disregard  defects  which  are  merely  formal,  they  cannot  supply 
those  which  are  matter  of  substance ;  Bryan  v*  Bradley,  16  Conn.  474 ; 
Barrett  v.  French,  1  id.  354. 

No  conveyance  of  a  present  estate  of  freehold  is  good  at  common  law, 
without  livery  of  seisin,  and  no  estate  can  pass  under  the  statute  of  uses, 
without  a  consideration.  A  deed  which  wants  both  these  requisites,  must 
fail  as  a  conveyance,  unless  it  can  be  supported  on  the  ground  of  special 
custom  or  local  enactment;  Bees  v.  Lloyd,  Wightwick,  129;  Den  v 
Hanks,  5  Iredell,  30 ;  Corwin  v.  Corwin,  9  Barbour,  219 ;  Underwood  v. 
Campbell,  14  New  Hampshire,  393 ;  Carroll  v.  Norwood ;  Bryan  v.  Brad- 
ley. Thus  a  deed  which  sets  forth  no  pecuniary  consideration,  and  is 
based  solely  on  the  previous  marriage  of  the  daughter  of  the  grantor  to 
the  grantee,  cannot  operate  either  as  a  bargain  and  sale^  or  covenant  to 
stand  seised;  Corwin  v.  Corwin,  2  Selden,  342;  for  although  a  contem- 
poraneous, or  prospective  marriage,  is  a  consideration  of  the  highest  value, 
yet  a  past  marriage  is  as  insufficient  to  raise  a  use,  and  thus  render  an 
intention  to  convey  effectual,  as  it  is  to  redeem  an  actual  ^conveyance  from 
the  charge  of  being  merely  voluntary,  and  therefore  fraudulent  against 
creditors.  It  would  seem  equally  well  settled,  that  the  wish  to  secure  the 
payment  of  a  debt,  or  even  to  indemnify  a  surety  against  loss,  is  not 
enough  to  sustain  a  bargain  and  sale  at  law,  when  the  deed  itself  fails  to 
express  a  consideration ;  Den  v.  Hampton,  8  Iredell,  457 ;  Wood  v.  Lam- 
bert, Croke,  Eliz.  394;  though  amply  sufficient  to  uphold  the  transaction 
as  an  assignment  in  equity;  2  American  Leading  Cases,  121,  3d  edition; 
2  Leading  Cases  in  Equity,  part  2,  234,  2d  ed.  And  in  Jackson  v. 
Caldwell,  1  Cowen,  622^  a  conveyance  to  a  daughter-in-law  in  trust  for 
her  son,  who  was  the  grandson  of  the  donor,  was  held  invalid  on  the 
ground,  that  the  relationship  between  the  donor  and  the  cestui  que 
trust,  which  was  the  only  consideration  for  the  deed,  could  not  enure  in 
&vour  of  the  trustee.  The  same  point  was  decided  in  Jackson  v.  Se- 
bring,  16  Johnson,  515,  where  it  was  held,  that  a  conveyance  in  trust 
for  the  family  of  the  donor,  which  failed  as  a  bargain  and  sale  for  want 
of  a  pecuniary  consideration,  could  not  be  sustained  as  a  covenant  to  stand 
seised,  because  the  trustee  was  a  stranger  to  the  blood  of  the  party,  by 
whom  it  was  executed.  It  was  contended  in  like  manner^  in  Doe  v. 
Davis,  2  Meeson  &  Welsby,  511,  that  a  bargain  and  sale  to  trustees,  for 
the  use  of  the  daughter  of  the  donor  and  her  intended  husband,  in  con- 
sideration of  a  marriage  about  to  be  solemnized  between  them,  which  had 
fidled  to  take  eflfect  as  a  feoflfment;  from  the  want  of  livery  of  seisin^  could 
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not  be  sustained  as  a  covenant  to  stand  seised,  becaase  the  trnsteeSi 
who  were  not  within  the  consideration,  conld  claim  nothing  under  it,  and 
the  cestui  que  trusts  were  intended  to  take  through  them,  and  not  directly 
from  the  donor.  But  it  was  held  by  the  court,  that  the  essential  requi« 
sites  of  a  valid  conveyance,  under  the  statute  of  uses,  are  an  intention  to 
create  a  use,  a  consideration  to  support  it,  and  a  seisin,  out  of  which  it 
can  be  raised,  and  that  as  all  of  these  were  present  in  the  case  before  them, 
it  was  immaterial,  whether  the  use  was  fed  out  of  the  seisin  of  the  trustees, 
or  of  the  party,  by  whom  the  conveyance  was  executed.  The  distinction 
between  these  cases  seem  to  be,  that  as  a  trust  was  intended  in  Jackson  v. 
Sebring  and  Jackson  v.  Caldwell,  the  failure  of  the  estate  of  the  trustee 
necessarily  involved  that  of  the  cestui  que  trust;  while  no  such  difficulty 
existed  in  Doe  v.  Davis,  where  the  party  to  whom  the  conveyance  was 
made,  was  a  mere  conduit-pipe,  and  the  intention  was  to  vest  a  use  exe- 
cuted, in  the  ultimate  grantee. 

More  doubt  may  be  entertained  as  to  the  cases  of  Bell  v.  Scammon,  15 
New  Hampshire,  381,  and  Gkles  v.  Cobum,  10  Pick.  397,  where  it  was 
held  that  a  gift  to  the  husband  of  a  deceased  child,  might  take  effect  as  a 
covenant  to  stand  seised  in  the  absence  of  a  pecuniary  consideration ;  aa 
it  appeared  that  the  children  of  the  marriage  survived,  and  were  the 
motive  for  the  benefaction  conferred  on  their  parent. 

The  difficulties  which  existed  in  these  cases,  have  been  removed  in  many 
of  the  states  of  this  country,  by  special  enactments,  dispensing  with  the 
necessity  for  livery  of  seisin,  and  rendering  deeds  of  gift  or  grant  equivf^ 
lent  in  their  operation  to  feoffments,  for  the  purposes  of  passing  or  trans- 
mitting estates  held  by  right,  if  not  for  that  of  creating  or  divesting  them 
by  wrong;  Emery  v.  Ohaae,  5  Greenleaf,  252 ;  Barrett  v.  French,  1  Connec- 
ticut, 554 ;  Pidge  v.  Tyler,  4  Mass.  331 ;  Higbee  v.  Rice,  5  id.  352 ; 
Sprague  v.  Woods,  4  Watts  ic  Sergeant,  194;  Durant  v.  Ritchie,  4  Mason, 
45 ;  Matthews  v.  Ward,  10  Gill  &  Johnson,  443 ;  Bryan  v.  Bradley,  16 
Conn.  474.  Thus  conveyances  by  d^ed,  acknowledged  and  recorded,  were* 
rendered  valid  in  Massachusetts  without  any  other  act  or  ceremony,  by  the 
provincial  statute,  9  W.  3,  c.  7.  In  like  manner,  all  deeds  and  convey- 
ances,  made  and  recorded  in  Pennsylvania  in  pursuance  of  the  act  of  May  ^ 
28th,  1715,  have  the  force  and  effect  of  deeds  inrolled,  or  of  feoffments 
with  livery  of  seisin  in  England.  And  similar  enactments  have  been  made 
in  many  of  the  other  states  of  the  tTnion.  These  statutes  are  sometimes 
exclusive  in  their  operation ;  G-orham  v.  Daniels,  23  Vermont,  606 ;  but 
are  more  generally  enabling,  and  do  not  shut  out  the  statute  of  uses,  nor 
the  modes  of  assurance  known  to  the  common  law;  Marshall  v.  Fisk,  6 
Mass.  24;  Cox  v.  Edward,  14  id.  491;  French  v.  French,  3  New  Hamp- 
shire, 234.  The  system  of  conveyancing,  originally  brought  from  England 
by  our  ancestors,  is  still,  therefore,  in  force,  although  in  a  modified  form, 
in  most  parts  of  this  country,  and  deeds  are  generally  drawn  and  construed 
with  reference  to  it,  rather  than  to  the  local  statutes  above  referred  to. 
These  statutes  are,  notwithstanding,  constantly  called  in  aid,  when  their 
assistance  is  necessary  to  give  effect  to  the  intention  of  the  parties.  Deeds 
are  consequently  regarded  either  as  statutory  grants,  or  as  deriving  their 
effect  from  the  common  law,  or  the  statute  of  uses,  as  will  best  subserve  the 
object  for  which  they  were  executed;  Ware  v.  Richardson,  3  Maryland,  505; 
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Matthews  ▼.  Ward,  10  Gill  &  Johneon,  448;  Bryan  v.  Bradley,  16  Conn. 
474.  Thus  nothing  is  better  settled,  than  that  as  a  use  limited  upon  a  use,  is 
without  the  operation  of  the  statute  of  uses,  a  bargain  and  sale  to  one  man 
for  the  use  of  another,  vests  the  legal  estate  in  the  former,  subject  to  a 
trust  in  favour  of  the  latter;  Benloe's  reports,  p.  188 ;  Jackson  ▼.  Garji 
16  Johnson,  304.  It  was  notwithstanding  decided  in  Marshall  v.  Fiak,  6 
Mass.  24,  that  a  bargain  and  sale  to  A.  to  the  use  of  B.  might  be  con- 
strued, in  Massachusetts,  as  a  direct  statutory  grant  of  the  legal  estate  io 
A.)  when  the  use  to  B.  would  become  the  first,  and  consequently  be  within 
the  operation  of  the  statute  of  uses.  The  same  point  was  decided  in 
Durant  y.  Ritchie,  4  Mason,  45,  and  Thatcher  v.  Omans,  3  Pick.  520. 
On  the  other  hand,  in  Stearns  y.  Palmer,  10  Metcalf,  32,  a  bargain  and 
sale  to  a  number  of  persons,  for  the  use  of  a  township,  was  treated  as 
yesting  the  legal  estate  in  the  bargainees,  and  giving  a  mere  equity  to  the 
township,  apparently  because  this  construction  was  better  adapted  to  give 
effect  to  the  intention  of  the  parties  than  any  other. 

A  somewhat  similar  question  arose  in  Sprague  y.  Woods,  4  W.  &  S.  194. 
Land  had  been  conyeyed  by  bargain  and  sale,  to  the  only  proper  use  and 
behoof  of  A.  in  trust  for  B.,  and  it  was  decided  that  the  le^  estate  vested 
in  A.,  under  the  Act  of  Assembly,  above  cited,  by  which  deeds  of  bargain 
and  sale  duly  recorded,  are  rendered  equivalent  to  feoffments,  and  that  there 
was  nothing  to  interfere  with  the  operation  of  the  Statute  of  Uses,  on  the 
trust  for  B.  The  law  was  so  held,  to  obviate  the  objection,  that  the 
second  use  could  not  be  supported  as  a  trust  in  favour  of  B.,  who  had 
paid  no  consideration,  and  against  A.,  who  had.  But  this  oonstruodoa 
is  attended  with  difficulties,  which  seem  more  formidable  than  those  which 
it  was  designed  to  avoid.  Although  a  bargain  and  sale  to  A.  to  the  use 
of  B.,  may,  no  doubt  be  regarded  agreeably  to  the  decision  in  Marshall  v. 
Fisk,  as  conveying  the  legal  estate  to  A«  directly,  and  thus  leaving  the 
use  to  B.,  within  the  reach  of  the  statnte-*yet  this  rule  cannot  hold  good 
where  the  parties  show  a  contrary  intention,  by  limiting  the  use  of  the 
conveyance  to  the  bargainee,  and  declaring  a  second  use  or  trust  in  favour 
of  a  third  party.  Nothing  is  better  settled  in  conveyancing,  than  that 
when  a  lease  and  release,  or  feoffment,  is  made  to  A.  to  the  use  of  B.,  the 
statute  is  limited  in  its  operation  to  A.,  and  the  use  to  B.  takes  effect 
only  as  trust;  Sugden  on  Powers,  p.  171 ;  Doe  v.  Passingham,  6  B.  &  C. 
305.  It  is  evident,  therefore,  that  even  if  the  fullest  effect  were  given 
to  the  words  of  the  Act  of  Assembly,  and  a  bargain  and  sale  regarded  as 
equivalent  in  all  respects  to  a  feoffment,  the  use  would  still  have  been 
executed  in  the  bargainee,  and  the  cestui  que  trust  would  have  had  a  mere 
equity.  The  law  was  so  held  in  the  prior  case  of  Franciscus  v.  Reigart, 
4  Watts,  98,  118,  which  seem  to  have  been  overlooked  by  the  court,  in 
deciding  Sprague  v.  Woods. 

It  is  evident,  from  what  has  been  said,  that  the  legal  estate  in  Sprague 
V.  Woods,  vested  in  the  bargainee,  and  there  would  seem  to  be  no  diffi- 
culty in  supporting  the  limitation  over  as  a  trust.  It  is,  no  doubt,  true, 
that  a  gift  which  is  incomplete  in  law,  will  not  be  enforced  in  equity,  as 
against  the  donor.  But  it  is  equally  well  settled,  that  when  a  grant  is 
made  to  one  man  for  the  benefit  of  another,  the  latter  will  acquire  a 
good  title  in  equity,  and  when  the  statute  of  uses  applies,  at  law,  Jones 
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T.  Horley,  2  Ld.  Baymond,  287.     Thiui)  when  the  grant  of  an  estate 

of  freehold,  was  inralid  at  law  for  want  of  livery  of  seisin,  the  grantee 

could  not  recover  in  equity  without  proving  a  consideration.    But  when 

livery  was  made  to  a  feoffee,  for  the  use  of  a  stranger,  no  consideration 

was  necessary  to  support  the  use.    And  the  only .  difference  between 

making  such  a  conveyance  by  feoffment,  and  by  bargain  and  sale,  is  the 

real  or  nominal  consideration  given  by  the  bargainee,  which  affords  room 

for  an  argument,  that  he  is  entitled  to  retain  that  for  which  he  has  given 

value,  as  against  third  persons,  who  are  mere  volunteers.     But  this,  as 

well  as  every  similar  question,  would  seem  to  be  one  of  fact  rather  than 

of  law.    When  the  grantee,  in  a  deed  of  bargain  and  sale,  is  really  a 

purchaser  for  full  and  valuable  consideration,  and  the  declaration  of  trust 

is  introduced  solely  at  his  request,  and  not  at  that  of  the  grantor,  there 

may  be  room  for  doubt,  whether  there  is  anything  in  the  transaction  to 

bind  his  conscience,  and  render  him  answerable  in  equity,  when  he  is 

not  at  law.    For  it  may  be  said  under  these  circumstances,  with  much 

truth,  that  equity  ought  not  to  take  the  estate  from  one  who  has  paid  for 

it,  in  order  to  give  it  another  who  has  not.     But  where  the  trust  is  the 

result  of  an  express  stipulation  between  the  grantor  and  grantee,  as  it 

must  be  taken  to  be,  unless  the  contrary  is  shown,  and  forms  a  part  of 

the  contract  under  which  the  latter  claims,  there  can  be  no  doubt  that  it 

is  binding  on  him,  and  that  he  cannot  refuse  to  execute  it,  when  called 

on  subsequently  by  the  cestui  que  trust,  Morrison  v.  Burr,  2  W.  &  S. 

86 ;  Uilier  v.  Pearce,  6  id.  97 ;  Williams  v.  Conrad,  11  Humphreys^ 

411,  415.    Thus  it  was  held  in  Miller  v.  Pearce,  that  a  conveyance  of 

land,  on  the  faith  of  a  promise  by  the  grantee  to  hold  it  for  the  benefit  of 

a  third  person,  created  a  trust  which  he  might  enforce.     So  in  Dennison 

▼.  Goehring,  7  Barr,  175,  a  conveyance  to  a  father  in  trust  for  his 

children,  was  held  to  create  a  valid  trust  in  their  favour,  although  the 

consideration  of  the  conveyance  moved  from  him.     And  the  same  point 

was  decided  in  Steams  v.  Palmer,  10  Metoalf,  32,  with  regard  to  a  deed 

of  bargain  and  sale,  setting  forth  a  valuable  consideration  paid  by  the 

bargainees,  but  declaring  a  trust  in  favour  of  third  persons. 

It  was  held  by  the  Supreme  Court  of  New  York  in  Jackson  v.  Wood, 
12  Johnson,  738 ;  and  Jackson  y.  Wendell,  ib.  355,  and  by  that  of 
Vermont,  in  Beardsley  v.  Knight,  4  Vermont,  471,  that  a  deed  is  essentially 
necessary  to  the  conveyance  of  a  legal  estate  in  land,  and  the  same  point  waa 
decided  in  Underwood  v.  Campbell,  14  New  Hampshire,  393.  These 
eases  are  too  well  sustained  by  the  general  course  of  opinion  and  decision 
in  this  country,  to  be  overturned,  but  were  this  not  so,  it  would  be  diffi* 
cult  to  sustain  them  either  on  principle  or  precedent.  Land  might  be 
conveyed  at  common  law  by  livery  of  seisin,  not  only  without  a  deed, 
but  without  writing,  although  a  deed  was  usually,  if  not  invariably 
resorted  to,  for  the  purpose  of  proving  and  perpetuating  the  fact  of  livery. 
Nor  was  a  deed  or  writing  necessary  to  raise  a  use  in  equity,  when  there 
was  either  a  transmutation  of  possession,  or  the  payment  of  a  valuable 
consideration,  Jones  v.  Morley,  1  Ld.  Raymond,  290.  The  statute  of 
uses  simply  provided  the  means  of  clothing  uses  with  possession,  and 
left  the  law  in  other  respects  as  it  was  before.  And  the  necessity  for 
having  recourse  to  a  seal  arises  solely  on  the  statute  of  enrolments,  which 
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rendered  a  deed  indented  and  inrolled,  necessary  to  the  Talidity  of  eonve  j- 
ances  by  bargain  and  sale.  It  is  therefore  well  settled,  that  a]Nirt  from 
the  operation  of  this  statute,  and  in  certain  cities  and  boroughs  where  it 
does  not  apply,  a  bargain  and  sale  made  by  parol,  is  equally  good  with 
one  made  by  deed,  2  Inst.  671,  675 ;  Ohibbome's  ease,  Dyer,  229,  and 
Brushy  ▼.  Thompson,  4  C.  B.  48,  60.  The  provisions  of  the  statute  of 
enrolments  are  entirely  local,  and  are  probably  not  in  force  in  any  part 
of  the  Union ;  Jackson  v.  Dunsbaugh,  1  Johnson's  case.  The  necessity 
for  a  seal  would  therefore  seem  to  depend  on  usage  grown  so  inveterate  aa 
to  have  the  force  of  law,  or  on  local  enactments,  which  in  some  of  the 
states,  have  superseded  both  the  statute  of  uses,  and  the  older  mode  of 
conveyance,  by  livery  of  seisin ;  and  virtually  converted  every  interest  in 
land  whether  in  possession  or  reversion,  into  an  estate  lying  in  grant, 
and  consequently  requiriog  an  instrument  under  seal  for  its  transmission ; 
Gk)rham  v.  Daniels,  23  Vermont,  600 ;  M<Gabe  v.  Hunter,  7  Missouri, 
865 ;  Hoss  v.  Anderson,  ib.  337. 

H. 


[*297]  *MEIIIIYWEATHEII  v.  NIXAN. 


EASTEB.— 89  GEO.  8,  E.  B. 

[reported  8  T.  B.,  186.] 

If  A.  recover  in  tort  against  two  defendantB,  and  levy  the  whole  damages  on  one, 
that  one  cannot  recover  a  moietj  against  the  other  for  his  contribution ;  oUteTf 
in  oitumpnL 

One  Sterkej  brought  an  action  on  the  case  against  the  present  plaintiff 
and  defendant  for  an  injury  done  by  them  to  his  reversionary  estete  in  a 
mill,  in  which  waa  included  a  count  in  trover,  for  the  machinery  belonging 
to  the  mill;  and  having  recovered  840^.,  he  levied  the  whole  on  the  pre- 
sent plaintiff,  who  thereupon  brought  this  action  against  the  defendant  for 
a  contribution  of  a  moiety,  as  for  so  much  paid  to  his  use. 

At  the  trial,  before  Mr.  Baron  Thompson,  at  the  last  York  assiaes,  the 
plaintiff  was  nonsuited,  the  learned  judge  being  of  opinion  that  no  con- 
tribution could  by  law  be  claimed  as  between  joint  wrong-doers ;  and, 
consequently,  this  action,  upon  an  implied  assumpsit,  could  not  be  main- 
teined  on  the  mere  ground  that  the  plaintiff  had  alone  paid  the  money 
which  had  been  recovered  against  him  and  the  other  defendant  in  that 
action. 

Chambre  now  moved  to  set  aside  the  nonsuit ;  cod  tending,  that  as  the 
former  plaintiff  had  recovered  against  both  these  parties,  both  of  them 
ought  to  contribute  to  pay  the  damages  :  but 
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Lord  KenyoUj  C.  J.,  said,  there  oould  be  no  doubt  bat  that  the  nonauit 
was  proper :  that  he  had  never  before  heard  of  suoh  an  action  having 
been  bronght,  where  the  former  recovery  was  for  a  tort :  that  the  disUno- 
lion  was  clear  between  this  case,  and  that  of  a  joint  judgment  against 
several  defendants  in  an  action  of  cusumpsit:  and  that  this  r^cooo-i 
^decision  wonld  not  affect  oases  of  indemnity,  where  one  man  ^  -I 
employed  another  to  do  acts,  not  nnlawfal  in  themselves,  for  the  purpose 
of  asserting  a  right. 

Kule  refused. 

The  case  of  Philips  v.  Biggs,  Hard.  164,  was  mentioned  by  Law^  for 
the  defendant,  as  the  only  case  to  be  found  in  the  books  in  which  the 
point  had  been  raised ;  but  it  did  not  appear  what  was  ultimately  done 
upon  it 


Ths  principle  established  by  Merryweather  y.  Nizan,  viz.,  that  one  tortfeaacr 
cannot  recover  contribntioii  against  another,  is  bat  one  modification  of  that 
general  mle  laid  down  by  Wilmot,  C.  J.,  in  Collins  v.  Blantem,  ante,  vol.  i.  viz.  \ 
Ex  turpi  eausA  non  oritur  actio,  ''Whoever,"  his  lordship  there  lays  down,  ''is 
a  party  to  an  unlawful  contract,  if  he  have  once  paid  the  money  stipulated  to  be 
paid  in  pursuance  thereof,  shall  not  have  the  help  of  a  court  of  justice  to  fetch 
it  back  again."  And  the  statement  of  an  account  in  which  the  money  due  by 
the  terms  of  the  illegal  contract  is  allowed,  seems  for  this  purpose  equivalent  to 
payment  of  it.  Owens  v.  Denton,  1  G.  Mee.  ft  Rose.  712 ;  6  Tyrwh.  359.  In 
that  case,  the  defendant  had  sold  malt  to  the  plaintiff  by  the  hobbett,  and  the 
price  having  been  included  in  an  account  stated  and  settled  between  them,  it 
was  held,  that  the  defendant  might  avail  himself  of  the  sale  in  support  of  a  plea 
of  set-off  to  an  action  brought  against  him  by  the  plaintiff.  "  The  general  pro- 
position," said  Lord  Abinger,  "  may  be  admitted,  that  a  seller  cannot  enforce  a 
contract  of  this  sort  by  action,  or  in  support  of  a  plea  of  set-off.  But  the  ques- 
tion here  is,  whether  a  settlement  of  accounts,  equivalent  to  a  payment  in  cash, 
has  not  taken  place  between  the  parties  ?" 

Examples  of  the  mle,  that  money  paid  in  pursuance  of  an  illegal  contract  shidl 
not  be  brought  back  again,  are  to  be  found  in  McEinnall  v.  Robinson,  3  Mee.  &  W. 
441,  where  it  was  held  that  money  lent  for  the  purpose  of  illegal  gaming  is  not 
recoverable,  B.  N.  P.  16, 132 ;  [AUport  v.  Nutt,  1  G.  B.  974 ;]  Howson  v.  Han- 
cock, 8  T.  R.  675 ;  (M'Gullum  v.  Gourlay,  8  Johnson,  147 )  Burt  v.  Place,  6 
Gowen,  431 ;  Babcock  v.  Thompson,  3  Pickering,  446 ;{  Browning  v.  Morris, 
Gowp.  790 ;  Andr^  v.  Fletcher,  3  T.  R.  266  ,•  Yandyck  v.  Hewitt,  1  East,  97  •, 
Lubbock  V.  Potts,  4  East,  449 ;  which  show,  that,  in  case  of  illegal  insurance, 
the  premium  cannot  be  recovered  back,  notwithstanding  that  the  insurance  being 
void,  the  underwriters  could  not  have  been  compelled  to  pay  the  loss ;  though 
it  is  otherwise  where  the  illegality  has  been  occasioned  by  an  accident,  of  which 
the  insured  could  not  have  been  aware,  such  as  the  breaking  out  of  hostilities 
between  the  country  of  the  insured  and  this  country,  of  which  no  news  had 
arrived  at  the  place  where  the  insurance  was  effected.  Oom  v.  Bruce,  12  East, 
226;  and  see  Hentig  v.  Stanniforth,  6  M.  &  S.  122 ;  [and  Speise  v.  M*Goy,  6 
Watts  &  Sergeant,  486.]  It  must  be  observed  that  the  generality  of  this  doc- 
trine is  subject  to  some  qualifications,  for  though,  generally  speaking,  money 
paid  in  pursuance  of  an  illegal  contract  cannot  be  recovered,  yet  where  the  con- 
tract has  been  rendered  illegal  by  an  act  the  object  of  which  is  to  protect  one  class 
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of  men  against  another,  or  where  the  contract  has  been  made  in  eonaeqnence 
of  oppression  on  one  side,  and  snbmission  on  the  other,  persons  belonging  to 
the  class  whose  protection  is  the  object  of  the  law  may  recover  back  from  those 
against  whom  it  is  intended  to  protect  them  payments  made  nnder  a  contract; 
see  Smith  y.  Bromley,  Dongl.  696  n.,  B.  N.  P.  133  ;  Jaques  v.  Golightly,  2  Bl. 
1073  J  Jaques  v.  Withy,  1  H.  Bl.  65 ;  Williams  v.  Hedley,  8  East,  378 ;  Tay- 
lor  V.  Lendey,  9  East,  49  *,  Smith  v.  Cuff,  6  M.  &  S.  160 ;  {Bradshaw  v.  Bradshaw, 
9  M.  &  W.  29  ;  Horton  y.  Riley,  11  Id.  492.  S.  P.  dicta  in  Inhabitants  of  Wor- 
cester V.  Eaton,  11  Massachusetts,  368,376.  Accordingly,  one  who  has  paid 
usurious  interest  may  recover  back  the  excess  above  the  legal  rate,  in  an  action 
for  money  had  and  received,  for  the  law  looks  on  the  borrower  as  a  victim  rather 
than  an  aggressor ;  Wheaton  v.  Hibbard,  20  Johnson, 290 ;  Thomas  v.  Shoemaker, 
6  Watts  &  Sergeant,  179, 183;  Bond  v.  Hays,  Executor,  12  Massachusetts,  34. 
And  it  must  also  be  observed,  that  even  money  paid  in  pursuance  of  an  illegal 
contract  by  one  of  the  parties  to  it,  but  paid,  not  to  the  other  party,  but  to  a 
stakeholder,  may  be  recovered  back  from  the  stakeholder  before  it  has  reached  the 
other  party's  hands }  for  to  permit  this  is  merely  to  allow  a  locus  poenitenti«, 
r«9QQl  ^^^  ^  prevent  the  illegal  contract  from  being  ^executed  at  all.  See 
l  ^^^J  Cotton  V.  Thurland,  o  T.  B.  405 ;  Smith  v.  Bickmore,  4  Taunt.  474 ;  Haete- 
low  V.  Jackson,  8  B.  &  B.  221 ;  Hodson  v.  Terrill,  1  C.  &  Mee.  802.  [So  if  the 
stakeholder  pay  the  money  over  to  the  winner  after  notice  from  the  loser  not 
to  do  so,  he  remains  equally  liable,  Hastelow  v.  Jackson ;  Hodson  v.  TernlL 
Secus  if  he  pay  it  over  with  his  assent,  or  without  notice  of  his  dissent,  Howsen 
V.  Hancock,  8  T.  R.  575  ;  and  so  if  the  money  reach  the  hands  of  any  penon 
who  can  be  considered  an  agent  for  the  party  entitled  to  receive  it,  even  by  vir- 
tue of  the  illegal  agreement,  yet  such  agent  cannot  set  up  the  illegality  aa  an 
answer  to  the  claim  of  his  principal,  Tenant  v.  Elliott,  1  B.  &  P.  3 ;  Farmer  t. 
Bnssell,  1  B.  &  P.  296,  although  he  may  have  been  privy  to  the  original  illegal 
agreement,  as  a  broker  effecting  an  illegal  assurance,  which  was  the  case  in 
Tennant  v.  Elliott ;  and  see  Bourfield  v.  Wilson,  16  L.  J.  Ex.  44  A  stakeholder, 
however,  is  not  such  an  agent  for  the  winner  of  an  illegal  wager,  or  in  an  illegal 
r«9QQ  1  ^^^^^7'  -^llport  V.  Nutt,  1  C.  B.  *974 ;  and  see  Thorpe  v.  Coleman,  1  G. 
^  -'  B.  990,  otherwise  it  would  in  fact  be  enforcing  the  illegal  contract,  a 

part  of  which  is  that  the  stakeholder  shall  pay  over  the  amount  to  the  winner, 
but,  if  the  stakeholder  pay  over  the  amount  to  the  third  person,  for  the  use  of 
the  winner,  such  party  receives  it  upon  another  and  different  contract,  which 
can  be  enforced  against  him  by  the  winner  without  having  recourse  to  the  origi- 
nal illegal  agreement ;  and  this  seems  to  be  the  test  of  the  plaintiff's  right  to 
recover,  Simpson  v.  Bloss,  7  Taunt  246 ;  and  see  Fivaz  v.  NichoUs,  2  C.  B.  501, 
where  the  declaration  stated  that  the  defendant  having  charged  one  Leeman  with 
felony,  it  was  agreed  between  the  plaintiff  and  defendant  that  in  consideration 
of  the  latter  desisting  from  prosecution,  the  plaintiff  would  accept  a  bill  to  be 
drawn  upon  him  by  Leeman,  who  was  to  indorse  it  to  the  defendant ;  that  the  bill 
was  drawn,  accepted,  and  indorsed  in  pursuance  of  the  agreement,  but  the  de- 
fendant, well  knowing  that  he  conld  not  recover  upon  the  bill,  conspired  with  one 
Bouse,  a  pauper,  to  whom  he  indorsed  the  bill,  in  order  that  he  might  sne  the 
plaintiff  upon  it  for  the  benefit  of  the  defendant,  which  he  did,  but  failed,  on  the 
ground  of  the  illegality  in  its  concoction ;  that  Bouse  was  unable  to  pay  the  coats, 
and  the  plaintiff  was  therefore  damnified.  Upon  demurrer  to  this  declaration  it 
was  held,  that  even  assuming  an  action  would  lie  for  inciting  another  to  bring  a 
civil  action  without  probable  cause  (which  semble  it  would  not,)  yet  that  inaa- 
mnch  as  the  illegal  contract  to  which  the  plaintiff  was  a  party  formed  a  neces- 
sary ingredient  in  the  cause  of  action  declared  on,  the  plaintiff  could  not  recover.] 
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{In  Yfttes  T.  Foot,  12  Johnson,  1,  oyexrnling  Yischer  t.  Yates,  11  id.  23,  it 
was  decided  bj  the  Court  of  Errors,  that  though  the  money  may  be  recovered  from 
the  stakeholder  b^ore  the  happening  of  the  contingency^  yet,  after,  it  cannot ; 
ace.  Fowler  y.  Van  Surdam,  1  Denio,  557,  560 )  but  see  since  the  Bevised  Sta- 
tutes, Buckman  ▼•  Pitcher,  1  Gomstock,  392 ;  and  O'Maley  t.  Reese,  6  Barbour's 
S..  Ct.  658 ;  and  Morgan  y.  Groff,  4  id.  524.  Howeyer,  the  contrary  English 
doctrine,  that  the  money  may  be  recoyered  any  time  before  actually  paid  oyer, 
or  if  paid  oyer  after  notice,  is  ably  yindicated  by  Gibbok,  C.  J.,  in  M'Alister  t. 
Hoffman,  16  Sergeant  k  Bawle,  147,  and  is  sustained  by  the  decisions  in  Liying- 
ston  y.  Wootan,  1  Nott  k  M'Gord,  178 )  Perkins  y.  Eaton,  3  New  Hampshire, 
152  ;  Clark  y.  Gibson  and  Trustee,  12  id.  386  *,  Jacobs  y.  Walton,  1  Harrington, 
496;  Ball  y.  Gilbert  and  Trustee,  12  Metcalf,  397,  403;  Tarleton  y.  Baker,  18 
Vermont,  10,  14 ;  Moore  y.  Trippe,  Spencer,  263 ;  Perkins  y.  Hyde,  6  Yerger, 
288,  where  the  decision  of  the  Court  of  Errors,  in  Yates  y.  Foot,  is  spoken  of  as 
wholly  destitute  ofauthority.} 

There  is  this  further  distinction,  if,  indeed,  it  can  be  properly  so  called.  Where 
an  illegal  instrument  has  been  concocted,  eyen  though  it  assume  the  shape  of  a 
deed,  no  person  is  estopped  ftrom  disputing  the  right  to  sue  upon  it.  Thus,  the 
coyenantor  or  obligor  in  an  illegal  bond  or  coyenant  can  plead  the  illegality  in 
order  to  ayoid  the  deed.  But  where  the  deed  is  one  under  which  an  estate  has 
passed,  and  the  party  conyeying  is  particeps  criminis,  priyy  to  the  illegal  purpose, 
there  he  cannot  defend  himself  against  an  ejectment  upon  the  ground  of  his  own 
fraud  in  executing  the  conyeyance.  (S.  P.  Inhabitants  of  Worcester  y.  Eaton,  11 
Massachusetts,  368.}  Therefore,  where  A.  conyeyed  to  B.,  in  order  to  giye  him 
a  colourable  qualification  to  kill  game,  it  was  held  that  he  had  no  defence  in  an 
ejectment  brought  by  the  latter.  Doe  d.  Roberts  y.  Roberts,  2  B.  &  A.  367  ;  see 
Hawes  y.  Leader,  Cro.  Jac.  270,  Yely.  196.  {Osborne  y.  Moss,  7  Johnson,  161 ; 
Reichart  y.  Castator  and  others,  5  Binney,  109 ;  Sickman  y.  Lapsley,  13  Sergeant 
k  Rawle,  224;  Stewart  y.  Kearney,  6  Watts,  453;  Telford  y.  Adams,  id.  429; 
Grider  y.  Graham,  4  Bibb,  70 ;  Wright  y.  Wright,  2  Littell,  8, 12.}  But  this  does 
not  always  hold  good  as  against  persons  claiming  through  the  party  to  the  frau* 
dnlent  conyeyance,  for  they  may  be  the  yery  persons  sought  to  be  defrauded ; 
therefore,  where  A-.  conyeyed  in  order  to  eyade  the  Mortmain  Acts,  his  heir  was 
allowed  to  question  the  conyeyance  for  it  operated  to  his  disherison.  Doe  d. 
Williams  y.  Lloyd,  5  Bing.  N.  Ca.  741.  {If  the  conyeyance  was  made  to  defraud 
creditors,  the  grantor's  administrator,  so  far  as  the  estate  is  insolyent,  and  he  is 
thereby  a  trustee  for  creditors,  may  ayoid  the  conyeyance  ;  Welsh  y.  Bekeyi 
Executor  of  Hayden,  1  Penrose  k  Watts,  57,  61 ;  Buehler  y.  Gloninger,  2  Watts, 
226.  Yet  the  property  is  not  (uwte^  which  the  administrator,  as  such,  is  bound 
for.} 

The  doctrine  established  in  Merryweather  y.  Nixan  is  drawn  from  the  same 
source  as  that  which  preyents  the  recoyery  back  of  money  paid  in  pursuance  of  an 
illegal  contract  If  contributions  could  be  claimed  by  one  tort-feasor  from  another, 
the  community  of  wrong  between  the  plaintiff  and  defendant  would  be  the  yery 
foundation  of  the  action ;  and  it  is  contrary  to  policy  to  allow  a  man  to  recoyer  that 
which  he  has  paid  in  consequence  of  his  illegal  act,  as  to  allow  him  to  recoyer  that 
which  he  has  paid  in  consequence  of  his  illegal  eontraet;  and  therefore,  where  a 
sheriff  lets  the  defendant  go  without  taking  a  bail  bond,  and  is  in  consequence 
obliged  to  pay  the  debt,  he  cannot  recover  the  amount  of  it  from  the  defendant. 
Pitcher  y.  Bailey,  8  East,  171 ;  Eyles  y.  Faikney,  Peake,  N.  P.  C.  144,  n.  The 
qualifications  which  haye  been  engrafted  on  the  general  rule  laid  down  in  Merry^ 
weather  y.  Nizan,  will  be  found  collected  in  the  note  to  Lampleigh  y.  Braith« 
waite,  ante,  yoL  L  p.  71,  et  seq.,  in  which  the  right  of  a  joint-contractor  to  con* 
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tribation  is  also  spoken  of.  {There  is  no  contribntion  between  oo-trespassers ; 
Acheson^.  Miller,  18  Ohio,  1 ;  See  Horback  ▼.  Elder,  18  Penna.  State,  33  ;  and 
a  promise  to  indemnify  for  performing  an  unlawful  act,  is  void ;  Gnmpston  ▼. 
Lambert,  id.  81.} 

{See  the  true  extent  and  application  of  the  rule  of  ex  turpi  contractu  non  on* 
tur  actio,  explained  by  Washikotov  and  Marshall,  Js.,  in  Toler  y.  Armstzongy 
4  Washington  0.  G.  297,  and  II  Wheaton,  258.} 

M.  B.  W^. 

J.  W.  W. 


[*300]      *VICARS  V.  WILCOCKS. 


MICH.— 47  GEO.  8,,  K.  B. 

[reported  8  EA8T|  1.] 

Where  special  damage  is  necessary  to  sustain  an  action  for  slander,  it  is  not  suffi- 
cient to  prove  a  mere  wrongful  act  of  a  third  person  induced  by  the  slander,  such 
as  that  he  dismissed  the  plaintiff  from  his  employ,  before  the  end  of  the  term  for 
which  they  had  contracted;  but  the  special  damage  must  be  a  legal  and  natural 
consequence  of  the  slander. 

Damage,  to  be  actionable,  must  not  be  too  remote. 

In  an  aotion  on  the  case  for  slander,  the  plaintiff  declared,  that  whereas 
he  was  retained  and  employed  by  one  J.  0.,  as  a  joarneyman  for  wages, 
the  defendant  knowing  the  premises,  and  malicioosly  intending  to  injore 
him,  and  to  cause  it  to  be  believed  by  J.  0.  and  others,  that  the  plaintiff 
had  been  guilty  of  unlawfully  cutting  the  cordage  of  the  defendant,  and 
to  prevent  the  plaintiff  from  continuing  in  the  service  and  employ  of  J. 
0.,  and  to  cause  him  to  be  dismissed  therefrom,  and  to  impoverish  him ; 
in  a  discourse  with  one  J.  M.  concerning  the  plaintiff,  and  concerning  cer- 
tain flocking-cord  of  the  defendant  alleged  to  have  been  before  then  cut, 
said  that  he  (the  defendant)  had  last  night  some  flocking-cord  cut  into  six 
yard  lengths,  )>ut  he  knew  who  did  it ;  for  it  was  William  Vicars ;  mean- 
ing that  the  plaintiff  had  unlawfully  cut  the  said  cord.  And  so  it  stated 
other  like  discourse  toith  other  third  persons^  imputing  to  the  plaintiff  that 
he  had  maliciously  cut  the  defendant's  cordage  in  his  rope-yard.  By 
reason  whereof  the  said  J.  0.  believing  the  plaintiff  to  have  been  guilty 
of  unlawfully  cutting  the  said  flocking-cord,  &c.,  discharged  him  from  hia 
service  and  employment,  and  has  always  since  refused  to  employ  him ; 

r*S011  ^^^  ^^  ^^^  ^'  ^'^  ^  whom  the  plaintiff  ^applied  to  be  employed 
>-  J  after  his  discharge  from  J.  0.,  on  account  of  the  speaking  and 
publishing  the  said  slanderous  words,  and  on  no  other  account  whatsoever, 
refused  to  receive  the  plaintiff  into  his  service.  And  by  reason  of  the 
premises  the  plaintiff  has  been  and  still  is  out  of  employ,  and  dam- 
nified, &c. 
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It  appeared  at  the  trial  before  Lawrence,  J.,  at  Stafford;  that  the  plain- 
tiff had  been  retained  by  J.  O.  as  a  jonmejman  for  a  jear,  at  certain 
wages,  and  that  before  the  expiration  of  the  year  his  master  had  discharged 
him  in  consequence  of  the  words  spoken  by  the  defendant.  That  the 
plaintiff  afterwards  applied  to  B.  P.  for  employment,  who  refused  to  em- 
ploy him,  in  consequence  of  the  words,  and  because  hts  former  master 
had  discharged  him  for  the  offence  imputed  to  him.  The  plaintiff  was 
thereupon  nonsuited ;  it  being  admitted  that  the  words  in  themselves  were 
not  actionable  without  special  damage :  and  the  learned  judge  being  of 
opinion,  that  the  plaintiff  having  been  retained  by  his  master  under  a 
contract  for  a  certain  time  then  unexpired,  it  was  not  competent  for  the 
master  to  discharge  him  on  account  of  the  words  spoken ;  but  it  was  a 
mere  wrongful  act  of  the  master,  for  which  he  was  answerable  in  damages 
to  the  plaintiff;  that  the  supposed  special  damage  was  the  loss  of  those 
advantages  which  the  plaintiff  was  entitled  to  under  his  contract  with  his 
master )  which  he  could  not  in  law  be  considered  as  having  lost,  as  he 
still  had  a  right  to  claim  them  of  his  master,  who,  without  a  sufficient 
cause,  had  refused  to  continue  the  plaintiff  in  his  service.  2ndly,  With 
respect  to  the  subsequent  refusal  of  E.  P.  to  employ  the  plaintiff,  that  it 
did  not  appear  to  be  merely  on  account  of  the  words  spoken,  but  rather 
on  account  of  his  former  master  having  discharged  him  in  consequence  of 
the  accusation ;  without  which  he  might  not  have  regarded  the  words. 

Jervis  now  moved  to  set  aside  the  nonsuit,  and  urged  that  it  was  always 
deemed  sufficient  proof  of  special  damage  in  these  cases,  to  show  that  the 
injury  arose  in  fact  from  the  slander  of  the  defendant,  and  it  was  not  less 
a  consequence  of  it  because  the  act  so  induced  was  wrongful  on  the  part 
of  the  master.  He  said,  that  he  could  find  no  case  where  such  a  distinc- 
tion was  laid  down,  and  that  the  practice  of  Nisi  Frius  was  understood  to 
be  otherwise.  2ndly,  That  the  refusal  of  B.  F.  to  employ  the  plaintiff 
was  clear  of  ^that  objection ;  and  that  such  refusal  had  proeeeded  r^KQQo-i 
npon  the  alleged  cause  of  discharge  by  the  first  master,  and  not  I-  ^ 
upon  the  bare  act  itself  of  discharge. 

Lord  EUenboroughy  C.  J.,  said,  that  the  special  damage  must  be  the 
legal  and  natural  consequence  of  the  words  here  spoken,  otherwise  it  did 
not  sustain  the  declaration :  and  here  it  was  an  illegal  consequence ;  a 
mere  wrongful  act  of  the  master,  for  which  the  defendant  was  no  more 
answerable,  than  if,  in  consequence  of  the  words,  other  persons  had  after- 
wards assembled  and  seized  the  plaintiff,  and  thrown  him  into  a  horsepond 
by  way  of  punishment  for  his  supposed  transgression.  And  his  lordship 
asked  whether  any  case  could  be  mentioned  of  an  action  of  this  sort  sus- 
tained by  proof  only  of  an  injury  sustained  by  the  tortious  act  of  a  third 
person.  Upon  the  second  ground,  non  liquet  that  the  refusal  by  B.  P.  to 
employ  the  plaintiff  was  in  consequence  of  the  words  spoken,  as  it  is 
alleged  to  be :  there  was  at  least  a  concurrent  cause,  the  act  of  his  former 
master  in  refusing  to  continue  him  in  his  employ :  which  was  more  likely 
to  weigh  with  B.  P.  than  the  mere  words  themselves  of  the  defendant. 

The  other  judges  concurring, 

Bule  refused. 
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Iv  Gomyns's  DL  Action  on  the  Case — Dtfamaiionf  the  doctrine  here  aaserted, 
namely,  that  damage,  nnder  certain  circnmBtances,  may  be  too  ranaie  to  form 
the  subject-matter  of  an  action,  will  be  found  laid  down ;  and  there  are  several 
modem  cases  in  which  the  courts  have  acted  upon  it.  In  EeUy  v.  Partingtcm,  5 
B.  &  Ad.  645,  the  plaintiff,  a  servant-maid,  sued  the  defendant  for  using  certain 
words  not  actionable  in  themselves,  but  in  consequence  of  which,  it  was  stated, 
one  Stenning  had  refused  to  engage  her  in  his  service.  The  court,  however,  held 
the  action  not  to  be  maintainable,  apparently  upon  the  ground  that  the  words 
were  not  of  a  description  which  would  naiurdUy  lead  to  the  result  stated  in  the 
declaration  to  have  been  produced  by  them.  ''  I  have  always,"  said  Patteson.  J., 
"  understood  that  the  specicU  damage  mtut  be  the  natural  result  of  the  thing  done. 
The  words  here  are,  'the  plaintiff  secreted  1«.  6(2.  under  the  till,  stating, 
these  are  not  times  to  be  robbed.'  Then,  it  is  said,  the  words  are  actionable,  be- 
cause a  person,  after  hearing  them,  chose  in  his  caprice  to  reject  the  plaintiff  as 
a  servant.  But,  if  the  matter  was  not  defamatory,  the  rejection  of  the  plaintiff 
cannot  be  considered  {he  natural  resuU  of  speaking  the  words.  To  make  the 
speaking  of  the  words  wrongful,  they  must,  in  iheir  nature,  be  de£unatory." 

In  Morris  v.  Langdale,  2  B.  &  P.  284,  the  declaration  stated  that  the  plaintiff 
was  a  dealer  in  the  ftmds,  and  that  the  defendant  said  of  him,  *'ffe  ie  a  lame 
ducky"  meaning  that  he  was  incapable  of  fulfilling  his  contracts,  in  conseqaence 
of  which  divers  persons  refused  to  deal  with  him.  The  court  held  the  declaration 
bad  upon  the  ground  that  the  plaintiff's  contracts,  which  the  words  lame  duck 
r*303l  ^^^^^  ^^  *^^  ^^^  fulfilling,  might  be  unlawful  ones ;  and  if  so,  no 
special  damage  could  arise  firom  a  charge  that  he  had  not  done  that  which 
the  law  prohibits. 

In  Ashley  v.  Harrison,  1  Esp.  48,  the  declaration  stated  that  the  defendant  had 
published  a  libel  on  Madame  Mara,  in  consequence  of  which  she  refused  to  sing 
(as  she  had  engaged  to  do)  at  his  oratorio,  from  an  apprehension  of  being  hissed 
and  ill-treated,  whereby  he  lost  the  benefit  of  her  services.  Lord  Eenyon  held 
the  action  not  maintainable.  ^  The  injury,"  he  said, ''  was  too  remote,  and  im- 
possible to  be  connected  with  the  cause  assigned  for  it.  Her  refusal  to  perform 
might  have  proceeded  from  groundless  apprehension ;  and  the  plaintiff  was  not 
at  liberty  to  suggest  the  libel  as  the  cause  of  that  injury,  which  might  have  pro- 
ceeded from  another  cause,  or  perhaps  from  caprice  or  insolence."  [See  also 
Taylor  v.  Neri,  1  Esp.  386,  where  it  was  held  that  a  manager  of  a  theatre  could 
not  sustain  an  action  for  beating  a  performer,  per  quad  eervUium  amisit,]  How- 
ever, in  Lumly  v.  Gye,  75  E.  C.  L.  (2  Blackbnrne  ft  Ellis,)  215,  a  case  by  the 
court  in  banc,  and  very  fully  discussed,  neither  of  these  decisions  was  much 
approved ;  and  Coleridge,  J.,  dissenting,  it  was  held  by  the  Q.  B.  that  an  action 
does  lie,  for  maliciously  procuring  a  breach  of  contract  to  give  exclusive  personal 
services  for  a  time  certain,  equally  whether  tHe  employment  has  commenced,  or 
is  only  in  fieri;  provided  the  procurement  be  during  the  subsistence  of  the  con- 
tract, and  produces  damage )  and  that  it  is  not  necessary  that  the  employer  and 
employed  should  stand  in  the  strict  relation  of  master  and  servant  In  that  case, 
accordingly,  Lumly,  the  manager  of  the  Queen's  theatre,  sustained  a  suit  against 
the  defendant  for  enticing  Miss  Wagner  from  him,  and  inducing  her  to  refuse  to 

sing. 

In  Ward  v.  Weeks,  7  Bing.  211,  the  declaration  stated  the  defendant  to  have 
said  of  the  plaintiff,  ''He  is  a  rogue  and  a  swindler;  I  know  enough  about  him 
to  hang  him ;"  in  consequence  of  which  John  Bryer  refused  to  sell  the  plaintiff 
certain  goods.  It  turned  out  at  the  trial  that  the  words  were  spoken  to  Bryce, 
and  communicated  by  him  to  Bryer,  who  thereupon  refused  to  trust  the  plaintiff: 
upon  this  the  plaintiff  was  nonsuited.    On  a  motion  to  set  aside  the  nonsuit,  it 
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was  urged  that  Bryce  vas  the  meie  condoit-pipe  of  the  slanderer ;  but  the  court 
thought  that  Bryce,  being  a  free  agent,  his  repetition  of  the  defamatory  words  to 
Brjer  was  a  wrongful  act,  for  which  he,  and  not  the  defendant,  should  be  answer* 
able,  and  they  discharged  the  rule.  "  Every  man,"  said  Tindal,  G.  J., ''  must  be 
taken  to  be  answerable  for  the  necessary  consequences  of  his  own  wrongful  acts. 
But  such  a  spontaneous  and  unauthorised  communication  cannot  be  considered 
the  necessary  consequence  of  the  original  uttering  of  the  words ;  for  no  effect 
whateyer  followed  from  the  first  speaking  of  the  words  to  Bryce :  if  he  had  kept 
them  to  himself,  Bryer  would  still  have  trusted  the  plaintiff.  It  was  the  repeta* 
tion  of  them  by  Bryce  to  Bryer,  which  was  the  voluntary  act  of  a  free  agent,  oyer 
whom  the  defendant  had  no  control,  and  for  whose  acts  he  is  not  answerable,  that 
was  the  immediate  cause  of  the  plaintiff's  damage.  We  think,  therefore,  that  as 
each  count  in  the  declaration  alleges,  as  the  only  gtound,  the  original  false  speckk* 
lag  of  the  words,  the  allegation  that '  by  means  of  the  committing  of  such  griev- 
ance, Bryer  refused  to  give  the  plaintiff  credit,'  is  not  made  out  by  the  evidence, 
and  on  that  ground  we  think  the  nonsuit  is  right."  [It  would  be  otherwise,  how* 
ever,  if  the  repetition  of  the  words  were  in  the  course  of  a  duty  by  the  person  to 
whom  or  in  whose  presence,  they  were  spoken.  Kindillon  v.  Maltby,  1  Car.  k  M. 
403.  See  the  question  as  to  what  constitutes  such  a  course  of  duty  as  will  justify 
the  communication  of  defamatory  matter,  much  discussed  in  the  case  of  Cozhead 
▼•  Richards,  2  C  B.  569,  when  Uie  court  was  equally  divided.]  See  Pilmore  v. 
Hood,  5  Bing.  N.  C.  97;  [Hewitt  v.  Melton,  1  C.  M.  &  R.  232.] 

For  instances  in  which  the  argument,  that  the  damage  assigned  was  too  remote, 
has  been  held  unavailable,  maybe  cited  Ejnightv.  Qibbs,  I  Ad.  &  EIL  43;  Green 
V.  Button,  2  C.  M.  &  Rose.  707 ;  and  Pilmore  v.  Hood,  5  Bing.  N.  C.  97.  In 
Knight  V.  Gibbs,  the  declaration  stated  that  the  defendant  spoke  certain  words  of 
the  plaintiff,  in  consequence  of  which  she  was  obliged  to  leave  the  service  of 
Samuel  Enock,  a  finisher  of  straw  hats,  by  whom  she  was  employed.  The  evi- 
dence was,  that  the  defendant  came  to  Mrs.  Enock,  and  said  to  her  of  the  plain* 
tiff  and  her  fellow-lodger,  *^  I  am  ashamed  of  their  conduct ;  they  were  singing 
and  making  a  noise,  and  tabouring  the  windows :  it  is  no  use  their  denying  it.  Their 
oonduct  is  shameful  and  disgraceful,  more  like  a  bawdy-house  than  any  thing ; 
and  no  moral  person  would  like  to  have  such  people  in  the  house."  Mrs.  Enock, 
after  this,  dismissed  the  plaintiff  and  her  companion ;  but  said  she  did  so,  not 
because  she  believed  what  the  defendant  said,  but  because  he  was  her  landlord, 
and  she  was  afraid  of  offending  him.  After  a  verdict  for  the  plaintiff,  a  motion 
was  unsuccessfully  made  to  enter  a  nonsuit,  on  the  ground  that  the  damage  did 
not  flow  from  the  imputation,  but  from  Enock's  wish  to  oblige  the  defendant, 
which  would  have  produced  the  same  effect  had  the  words  contained  no  imputa- 
tion, but  merely  expressed  his  desire  of  the  plaintiff's  dismissal.  *^  The  case," 
said  Patteson,  J., ''  was  not  like  Vicars  v.  Wilcocks,  because  here  the  whole  cause 
of  the  special  damage  proceeds  from  the  plaintiff  himself:  nothing  is  done  by  any 
other  person."  <<  It  is  clear,"  said  Parke,  J.,  *^  that  if  the  words  in  question  had 
not  been  used,  the  plaintiff  would  not  have  been  dismissed ;  and  it  is  sufficient  in 
this  action  to  show  she  was  turned  out  in  consequence  of  such  words  ^of  r«Q()4i 
the  defendant.  The  effect  of  the  evidence  may  be,  that  the  witness  would 
have  turned  the  plaintiff  away  if  different  words  had  been  used ;  but  the  differ- 
ent words  were  not  used,  and  she  was  sent  away  in  consequence  of  these.  In 
Vicars  v.  Wilcocks,  supposing  the  point  there  to  have  been  rightly  decided,  there 
were  two  distinct  causes  of  the  special  damage ;  the  words  used,  and  the  act  done 
by  a  third  person,  and  the  special  damage  might  have  resulted  from  either." 

In  Green  v.  Button,  2  C.  Mee.  k  B.  707,  the  declaration  stated  that  the  plain- 
tiff  was  a  carpenter,  and  had  purchased  of  C.  k  Son  200  battens  for  III.  which 
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lie  had  borrowed  from  the  defendant  and  paid  to  G.  &  Son ;  for  whicb  snm  the 
defendant  falsely  and  wrongfnlly  pretending  that  he  had  a  lien  on  the  battens, 
directed  G.  &  Son  not  to  deliver  them  to  the  plaintiff  without  his  (the  defendant's) 
orders ;  that  G.  k  Son  complied  with  this  direction,  and  plaintiff  thereby  lost  the 
benefit  of  the  battens.  The  plea  denied  the  payment  of  the  112.  to  G.  ft  Son ; 
and,  on  demurrer  to  it,  the  declaration  was  impugned  on  the  authority  of  Vicars 
y.  Wilcocks,  and  Morris  v.  Langdale.  The  court,  however,  held,  that  if  G.  k  Son 
had  not  been  paid  (and  the  plea  traversed  the  payment),  it  was  not  clear  that 
their  refusal  to  deliver  the  battens  was  unjustifiable,  and  if  not,  it  might  be 
assigned  as  special  damage  arising  from  the  defendant's  false  representation, 
without  impugning  the  authority  of  Vicars  v.  Wilcocks.  Parke,  B.,  in  delivering 
judgment,  said,  '^Vicars  v.  Wilcocks,  and  Lord  Eldon's dictum  in  Morris  v.  Lang- 
dale,  are  cited  to  show  that  the  plaintiff's  right  of  action  against  them  (G.  ft  Son) 
bars  him  from  recovering  against  the  defendant :  it  is  not  necessary  to  consider 
how  far  those  cases  would  be  supported,  if  the  same  question  arose  directly ;  if 
it  did,  we  should  desire  time  to  give  them  a  full  consideration,  some  doubt  having 
been  thrown  upon  their  authority." 

The  work  to  which  his  lordship  alluded,  as  having  cast  some  doubt  on  the 
authority  of  Vicars  v.  Wilcocks,  is  Mr.  Starkie's  excellent  Law  of  Slander  and 
Libel,  2nd  Ed.  p.  205,  where  the  following  observations  will  be  found: — ^"It  has 
been  said,  that  where,  in  consequence  of  the  words,  a  third  person  has  refused  to 
perform  a  contract  previously  made  with  the  plaintiff,  and  which  he  is  in  law 
bound  to  perform,  no  action  is  maintainable,  for  the  plaintiff  is,  in  such  case, 
entitled  to  a  compensation  for  the  non-performance  of  the  contract ;  and  were  he 
allowed  to  maintain  his  action  for  the  slander,  he  would  receive  a  double  com- 
pensation for  the  same  injury — ^first,  against  the  author  of  the  slander;  and 
secondly,  against  the  person  who  had  refused  to  perform  his  agreement.  This 
doctrine  would,  in  many  instances,  be  productive  of  hardship  to  the  plaintiff:  he 
may  revert,  it  is  true,  to  his  legal  remedy  against  the  person  refusing  to  perform 
his  contract ;  but  this  can  scarcely  be  considered  as  a  full  and  real  compensation 
to  a  party  who  has  had  a  benefit  in  possession  wrested  from  him,  and  converted 
into  a  bare  legal  right."  It  may  perhaps  be  urged  that  Vicars  v.  Wilcocks  was 
decided,  not  so  much  on  the  ground  that  the  plaintiff,  if  suffered  to  recover,  would 
have  obtained  two  compensations,  as  on  the  ground  that  the  damage  alleged  by 
the  plaintiff  could  not  be  considered  the  natural  consequence  of  the  defendant's 
act,  since  the  law  cannot  esteem  it  natural  that  the  repetition  of  a  slander  against 
the  contractor  should  induce  any  one  to  break  his  contract  Still  it  is  difficult  to 
answer  the  observation  made  by  Mr.  Starkie,  in  a  note  to  the  above  passage, 
namely,  that  the  doctrine  laid  down  in  Vicars  v.  Wilcocks,  is  inconsistent  with 
the  cases  in  which  an  action  has  been  maintained  for  slander  laying,  as  a  special 
damage,  the  loss  of  a  marriage  by  a  lady,  to  whom  the  party  breaking  off  the 
match,  was  under  an  engagement,  and  wiUi  the  case  of  Newman  v.  Zachary,  cited 
in  the  same  note  from  Aleyn,  3,  where  an  action  on  the  C€ue  was  maintained,  for 
wrongfully  representing  to  the  bailiff  of  the  manor,  that  a  sheep  was  an  estrayy 
in  consequence  of  which  it  was  wrongfully  seized.  Perhaps  the  true  ground  on 
which  Vicars  v.  Wilcocks  may  be  supported  is,  that  there  was,  in  reason  and 
common  sense,  no  connexion  between  the  imputation  levelled  at  the  plaintiff,  and 
the  damage  said  to  have  been  the  result  of  it,  any  more  than  in  Kelly  v.  Parting* 
r»^n^1  ^^f  ^^^  rejection  *of  the  plaintiff  as  a  servant  could  be  considered  the 
^  natural  consequence  of  the  words  spoken  of  her  by  the  defendant.    That 

case  shows,  that  the  words  for  which  an  action  is  maintainable  must  have,  in 
common  sense  and  reason,  some  connexion  with  the  damage  said  to  have  ensued 
from  them ;  and  that  it  is  not  enough  that  the  unwarrantable  caprice  of  some 
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person  has  caused  a  damage  to  result  from  them^  vhioh  the  speaker  had  no  rea- 
son to  apprehend. 

Bat  besides  that,  Vicars  t.  Wilcocks  may  be  supported  on  the  ground  taken  by 
the  court  in  Ward  v.  Weeks ;  for  the  imputation  was  not  uttered  in  a  discourse 
either  with  J.  0.  or  B.  P.,  but  in  discourse  with  third  parties  who  were  free  agenio ; 
and  had  not  those  third  parties  repeated  it^  the  mischief  never  would  have  ensued ; 
just  as  in  Ward  y.  Weeks,  the  damage  was  attributable,  not  to  the  defendant's 
discourse  with  Biyce,  but  to  Bryce's  repetition  of  it  to  Bryer. 


**  '<  To  maintain  a  claim  for  y[>ec%al  damcige9^  they  must  appear  to  be  the 
legal  and  natural  oonseqaenoes  arising  from  the  tort,  and  not  from  the 
wrongful  act  of  a  third  party  remotely  induced  thereby.  In  other  words^ 
the  damages  must  proceed  wholly  and  exclusively  from  the  injury  com- 
plained of:  "Per  Nelson,  C.  J.,  in  Grain  y.  Petrie,  6  HiU,  523,  where 
in  an  action  on  the  case  for  deceit  in  the  sale  of  sheep^  it  was  decided 
that  evidence  that  in  consequence  of  a  report  that  the  plaintiff  had  pur- 
chased diseased  sheep  from  the  defendant,  a  third  person  refused  to  perform 
subsisting  contract  for  the  purchase  of  mutton  fr'om  the  plaintiff,  even  in 
respect  to  other  sheep  not  diseased,  and  that  several  persons  in  conse- 
quence of  the  same  report  refused  to  purchase  any  thing  from  the  plain- 
tiff, whereby  he  was  compelled  to  lose  a  large  quantity  of  good  mutton, 
was  inadmissible,  such  consequential  loss  being  too  remote  and  specula- 
tive :  the  damage  first  mentioned  having  arisen  out  of  a  wrongful  breach 
of  contract,  for  which  there  was  a  remedy  against  the  person  who  made 
the  contract,  and  the  others  having  resulted  from  a  want  of  confidence  in 
the  care,  skill  or  integrity  of  the  plaintiff,  in  assuming  that  he  might  sell 
the  meat  of  diseased  sheep  for  a  good  and  merchantable  article.  See, 
also,  Hallock  v.  Miller,  2  Barbour's  S.  Ct.  630  ]  Whatley  v.  Murrell,  1 
Strobhart,  389,  395 )  and  Harrison  v.  Berkley,  id.  525,  wbere  the  sub- 
ject is  extensively  examined. 

H.  B.  W. 


Vol.  n.— 30 
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[*306]  *NEPEAN  V.  DOE. 


TRIN.— 7  W.  4.— IN  CAM.  SCAC. 

[bepobted  2  k.*  w.|  910.] 
Adyene  Possession  since  Stot  3  &  4  W.  4,  c.  27. 

This  was  an  ejeotment,  oommenoed  in  Hilary  Term,  18S4|  to  recoyer 
possession  of  copyhold  premises  in  the  parish  of  Lodersi  in  the  county  of 
Dorset  (being  the  same  premises  claimed  in  the  cause  of  Doe  d.  Knight 
y.  Nepean,ra)  and  was  tried  before  Patteson^  J.,  at  the  Dorsetshire  Spring 
Assizes,  1835^  when  the  following  eyidenoe  was.giyen  on  the  part  of  the 
plaintiff:-— 

2nd  January,  1788. — At  a  Court  held  this  day  for  the  manor  of  LoderSi 
Matthew  Knight  took  of  the  lord  certain  copyhold  tenements  called  the 
Roofless  Liying  and  Home  Living,  (being  part  of  the  premises  in  question 
in  this  cause,)  to  hold  to  him  the  said  Matthew  Knight  and  Edward 
Knight  (hb  brother,)  and  Elizabeth  Mary  Davies,  for  their  liyes,  and  for 
the  life  of  the  longest  liyer  of  them,  successively. 

16th  October,  1794 At  a  Court  held  this  day,  the  said  Matthew 

Knight  took  of  the  lord  a  certain  copyhold  tenement  called  Mabys  Hay, 
(being  other  part  of  the  premises  in  question,)  to  hold  to  him  the  said 
Matthew  Knight  and  Rice  Davies  Knight,  his  son,  for  their  lives,  and  the 
life  of  the  longest  liver  of  them,  successively,  in  reversion  immediately 
after  the  determination  of  the  estate  of  Henry  Budden  therein. 

r*3081      *^0^^  March,  1797 ^At  a  Court  held  this  day,  Oeorge  Bagster 

I-  -I  and  Nathaniel  Taylor,  as  assignees  of  the  said  Matthew  Knight| 
a  bankrupt,  were  admitted  tenants  to  the  said  tenements  called  Roofless 
Living,  Home  Living,  and  Mabys  Hay,  except  out  of  the  latter  as  to  one 
close  called  Sheep  Acre,  to  which  they  were  admitted  tenants  in  reversion 
of  the  said  Henry  Budden. 

At  the  same  Court,  George  Knight  took  of  the  lord  the  reversion  of  the 
said  tenements  called  Roofless  Living  and  Home  Living,  to  hold  to  Paul 
Slade  Knight  (the  lessor  of  the  plaintiff)  and  Thomas  Clothier  Knight, 
sons  of  the  said  Qeorge  Knight,  for  their  lives,  and  the  life  of  the  longest 
liver  of  them,  successively,  after  the  determination  of  the  estate  and  inte- 
rest which  the  said  Oeorge  Knight  claimed  to  have  for  the  life  of  the  sud 
Matthew  Knight  his  brother. 

And,  at  the  same  Court,  there  was  entered  a  letter  of  attorney,  dated 
13th  March,  1797,  whereby  the  said  Oeorge  Bagster  and  Nathaniel  Taylor 
appointed  Richard  Travers  their  attorney,  to  take  admittance  of  the  said 
tenements  called  Roofless  Liying,  Home  Liying,  and  Mabys  Hay,  together 

(a)  6  B.  &  Ad.  86;  S.  G.  nomine  Doe  d.  Slade  v.  Nepean,  2  Nev.  &  M.  219. 


NBPBAN  T.  DOB.  4g7 

with  the  said  olose  oaUed  Sheep  Aores^  and  to  surrender  the  same  to  the 
use  of  the  said  George  Knight,  his  exeoutors,  administratora,  and  assignSi 
for  the  life  of  the  said  Matthew  Knight. 

In  August,  1806,  Thomas  Clothier  Knight  died.  In  Deoember  in  the 
same  year,  or  earlj  in  1807,  Matthew  Knight  went  to  America;  and  in 
the  month  of  May,  1807,  a  letter  was  received  from  him,  but  he  waa 
never  heard  of  afterwards. 

Matthew  Knight  was  in  possession  of  the  premises  in  question  for  the 
ihree  years  preceding  his  bankruptcy,  which  happened  in  1797;  and  after 
that  event  George  Knight  entered  into  the  possession  of  the  same  premises 
as  the  purchaser  of  Matthew  Knight's  interest,  and  continued  in  such 
possession  till  his  death ;  but  he  was  never  actually  admitted  tenant  to 
the  lord. 

On  the  Ist  of  August,  1807,  Gkorge  Knight  executed  an  indenture  of 
mortgage  to  the  said  Richard  Travers,  of  all  the  said  premises,  for  the 
term  of  seventy  years,  if  the  said  Matthew  Knight  should  so  long  live^ 
for  securing  the  payment  of  two  several  sums  of  838^  and  8752.  Soon 
after  the  date  of  this  mortgage,  all  the  premises  were  sold  to  *Sir  r«qoA-i 
Evan  Nepean,  the  father  of  the  defendant  in  this  action  (the  plain-  L  J 
tiff  in  error,)  but  the  purchaser  was  never  admitted  tenant  to  the  lord ; 
and  if  any  formal  conveyance  was  executed,  it  had  been  lost. 

On  the  12th  December,  1807,  Qeorge  Knight  died. 

On  the  6th  April,  1808,  Sir  Evan  Nepean  granted  a  lease  of  the  pre- 
mises to  the  said  Richard  Travers  for  the  term  of  fourteen  years  from  this 
date,  and  Travers  underlet  the  premises  to  Oeorge  Way,  who  occupied 
them  from  the  death  of  the  said  Gkorge  Knight  in  1807,  to  the  death  of 
Travers  in  1813.  Shortly  after  Traverses  death,  the  premises  were  surren- 
dered  by  his  executors  to  Sir  Evan  Nepean,  who  continued  in  possession 
thereof  by  himself  or  his  tenants,  from  thence  until  his  death  in  1822 :  and 
from  that  time  to  the  present,  the  defendant.  Sir  Molyneux  Nepean,  has 
been  in  the  possession  thereof. 

Upon  these  facts,  two  questions  were  raised  at  the  trial :  first,  whether 
it  was  incumbent  on  the  lessor  of  the  plaintiff  to  prove  that  the  said 
Matthew  Knight  was  actually  alive  within  twenty  years  next  before  the 
commencement  of  the  action ;  secondly,  whether  it  appeared  upon  the  evi- 
dence that  there  had  been  an  adverse  possession  of  the  premises  against  the 
lessor  of  the  plaintiff,  for  twenty  years  before  the  action  brought.  The 
learned  judge  stated  his  opinion  to  the  jury  as  to  the  first  point,  that  it 
was  incumbent  on  the  lessor  of  the  plaintiff  to  prove  that  Matthew  Knight 
was  actually  alive  within  twenty  years,  and  that  he  had  not  proved  it;  and 
as  to  the  second  point,  that  if  Sir  Evan  took  as  purchaser  of  the  interest  of 
George  Knight,  then  his  possession  had  not  been  adverse  for  twenty  years, 
because  it  could  not  be  adverse  so  long  as  it  was  uncertain  whether  Mat- 
thew Knight  was  alive  or  dead,  which  it  was  up  to  May,  1814.  The  jury 
found  that  Matthew  Knight  was  not  proved  to  have  been  actually  alive 
within  twenty  years  next  before  the  commencement  of  the  action,  but  that 
it  did  not  appear  by  the  evidence  that  there  had  been  adverse  possession 
of  twenty  years  as  against  the  lessor  of  the  plaintiff;  and  the  verdict  was 
thereupon  entered  for  the  plaintiff 

The  lessor  of  the  plaintiff  excepted  to  the  opinion  of  the  learned  judge 
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on  the  first  point,  and  the  defendant  to  his  opinion  on  the  second  point, 
r«^1 01  ^°^  ^Twa  bills  of  exception  *were  tendered  and  sealed  accordingly, 
L  J  and  writs  of  error  sued  out  thereon.  The  case  was  argued  in  last 
Hiohaelmas  by 

Sir  W,  TT.  FoUeUf  for  the  plaintiff  in  error.  The  lessor  of  the  plaintiff, 
in  order  to  sustain  the  action,  was  bound  to  prove  both  his  right  of  pro* 
perty  in  the  premises,  and  his  right  of  entry.  To  make  out  these,  it  be- 
came incumbent  on  him  to  show — first,  that  Matthew  Knight  was  dead  ; 
and,  secondly,  that  the  title  fell  on  him  in  remainder  within  the  twenty 
years  before  the  commencement  of  the  action :  therefore  he  was  bound  to 
prove  the  death  of  Matthew  Knight  within  twenty  years  before  action 
brought.  It  was  contended  for  the  lessor  of  the  plaintiff,  that,  by  analogy 
to  the  statute  against  bigamy,  1  Jac.  1,  c.  11,  s.  2,  and  the  statute  19 
Gar.  2,  c.  6,  as  to  estates  pur  autre  vi«,  the  presumption  of  the  death  of 
Matthew  Knight  did  not  arise  until  the  expiration  of  seven  years  after  he 
was  last  heard  of :  in  other  words,  that  he  must  be  presumed  to  have  lived 
to  the  end  of  those  seven  years.  This  was  in  effect,  as  to  this  point,  a 
writ  of  error  from  the  judgment  of  the  Court  of  King's  Bench,(a)  which 
decided  that  there  was  no  legal  presumption  at  all  as  to  the  time  of  his 
death.  It  was  not  necessary,  therefore,  to  refer  again  to  the  authorities 
cited  on  that  occasion ;  but  a  case  has  been  since  decided,  in  which  the 
same  doctrine  was  re-stated.  In  Bex  v.  Inhabitants  of  Harbome,(&)  on 
an  appeal  against  an  order  of  removal  of  a  female  pauper,  the  respondents 
having  proved  her  settlement  by  marriage,  the  appellants  showed  that  the 
husband  had  been  previously  married,  and  that  a  letter  had  been  written  by 
his  first  wife,  bearing  date  twenty-five  days  before  the  second  marriage, 
from  Van  Piemen's  Land.  The  Sessions  having  on  this  evidence  quashed 
the  order  of  removal,  the  Court  of  King's  Bench  held  that  they  were 
warranted  in  so  doing,  for  they  might  presume  that  the  first  wife  was 
living  at  the  time  of  the  second  marriage.  Bex  v.  Twyning(c)  had  been 
cited  as  an  authority  to  the  contrary.  Lord  Denman,  C.  J.,  says  :(d)  <<  I 
must  take  this  opportunity  of  saying,  that  nothing  can  be  more  absurd 
than  the  notion  that  there  is  to  be  any  rigid  presumption  of  law  on  such 
questions  of  fact,  without  reference  to  accompanying  circumstances ;  such, 
for  instance,  as  the  age  or  health  of  the  party.  There  can  be  no  such 
r*^1 1 1  ^^^^^^  ^presumption  of  law.  In  Doe  d.  Knight  v.  Nepean,  the  ques* 
I-  -I  tion  arose  much  as  in  Bex  v.  Twyning.  The  claimant  was  not 
barred,  if  the  party  was  presumed  not  dead  till  the  expiration  of  the  seven 
years  from  the  last  intelligence.  The  learned  judge  who  tried  the  cause 
held  that  there  was  a  legal  presumption  of  life  until  that  time,  and  directed 
a  verdict  for  the  plaintiff  3  because,  if  there  was  a  legal  presumption,  there 
was  nothing  to  be  submitted  to  the  jury.  But  this  court  held  that  no  legal 
presumption  existed,  and  set  the  verdict  aside.  ...  I  think  the  only  ques* 
tions  in  such  cases  are,  what  evidence  is  admissible,  and  what  inference 
may  fairly  be  drawn  from  it.''  There  is  another  case,  which  was  not 
referred  to  on  the  argument  in  the  Court  of  King's  Bench — Patterson  v. 
Black,  (e)    There,  in  an  action  on  a  policy  of  insurance  on  the  life  of  one 

a)  5  B.  ft  Ad.  93 ;  2  Nev.  &  M.  226.  (b)  2  Ad.  k  E.  540 ;  4  Key.  ft  M.  341. 

2  B.  ft  Aid.  386.  (/)  2  Ad.  ft  E.  544. 
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Mftoleane,  from  the  80th  January,  1772,  to  the  80th  January,  1778;  it 
•ppejred  in  eTidenoe,  that  about  the  28th  of  November,  1777,  Macleane 
sailed  from  the  Gape  of  Good  Hope  in  the  Swallow  sloop  of  war,  which, 
not  being  afterwards  heard  of,  was  supposed  to  have  been  lost  in  a  storm 
off  the  Western  Islands.  In  order  to  prove  the  death  of  Macleane  before 
the  30th  of  January,  1778,  the  plaintiff  called  witnesses  to  prove  the  ship's 
departure  from  the  Cape,  and  several  captains  swore  that  they  sailed  the 
same  day;  that  the  Swallow  must  have  been  as  forvrard  in  her  course 
as  they  were  on  the  13th  or  14th  of  January,  when  they  encountered  a 
most  violent  storm ;  and  that  she  was  much  smaller  than  their  vessels, 
whioh  weathered  it  with  difficulty.  Lord  Mansfield  left  it  to  the  jury  to  say, 
whether  under  aU  the  circunutancesy  they  thought  the  evidence  sufficient  to 
eonvinoe  them  that  the  party  died  before  the  expiration  of  the  time  limited 
in  the  policy;  adding,  that  if  they  thought  it  so  doubtful  as  not  to  be 
able  to  form  an  opinion,  the  defendant  ought  to  have  their  verdict.  There 
would  be  many  eases  in  which  such  a  presumption  as  that  which  is  con- 
tended for  would  materially  affect  the  title  to  land,  and  would  yet  be 
altogether  contrary  to  the  fact.  The  courts  have  therefore  invariably  said, 
that  there  is  no  presumption  as  to  the  timef  although  there  is  as  to  ihe/acty 
of  the  death.  Here  no  evidence  whatever  was  given  to  show  the  time  of 
the  death. 

But  it  is  said,  and  the  learned  judge  so  expressed  his  ^opinion  r^icoioi 
thaty  as  Sir  Evan  Nepean  took  as  purchaser  from  George  Knight,  L  J 
his  possession  was  not  adverse  so  long  as  it  was  uncertain  whether 
Matthew  Knight  was  alive  or  dead;  that  is,  not  until  the  end  of  the  seven 
years.  But  the  certainty  of  his  death  does  not  exist  even  now,  although 
the  eoorts  may  presume  it  if  legal  proceedings  are  taken.  The  presump- 
tion then  made  is  this,  and  no  more, — that  he  died  at  some  time  within 
the  first  seven  years,  during  which  he  has  not  been  heard  of.  It  is 
altogether  immaterial,  that  Sir  Evan  Nepean's  possession  was  not  adverse 
to  Matthew  Knight,  the  tenant  for  life ;  the  moment  he  died,  the  posses- 
sion became  adverse  to  his  remainderman.  The  right  of  entry  accrues  to 
the  remainderman,  under  such  circumstances,  as  soon  as  he  has  a  right  to 
treat  the  party  in  possession  as  a  trespasser — that  is,  immediately  on  the 
death  of  the  tenant  for  life.  The  question  is,  therefore,  identical  with 
the  former,-— when,  namely,  did  the  death  of  the  tenant  for  life  occur  f 
The  statutes  of  limitations  themselves  contain  no  reference  to  the  doctrine 
of  adverse  possession,  which  has  been  engrafted  by  the  courts  upon  the 
stainte  21  Jac.  1,  c.  16.  That  statute  simply  enacts,  <<  that  no  person  or 
persons  shall  make  any  entry  into  any  lands,  &c.,  hut  within  twenty  years 
next  after  his  or  their  titUy  which  shall  first  descend  or  accrue  to  the  same, 
and  in  default  thereof  such  persons  so  not  entering,  and  their  heirs,  shall 
be  utterly  excluded  and  disabled  from  such  entry  after  to  be  made/'  In 
the  case,  then,  of  the  tenancy  of  a  particular  estate,  with  an  estate  of 
remainder,  when  does  the  remainderman's  title  accrue  to  him  f  Undoubt- 
edly at  the  death  of  the  tenant  of  the  particular  estate.  Suppose  Matthew 
Knight  died  in  1808,  had  not  the  remainderman  full  right  then  to  enter? 
The  question  is  not  whether  the  remainderman  acquiesced  in  a  contin- 
nance  of  the  possession  under  the  tenant  for  life ;  that  would  be  a  ques- 
tion for  the  jury.   The  recent  act  for  the  limitation  of  actions,  3  &  4  Will.  4, 
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0.  27,  does  not  alter  the  case.  The  section  enaetS;  that  after  the  Slst 
December,  1833,  <^  bo  person  shall  make  an  entry  or  distress,  or  bring  an 
action  to  recoyer  any  land  or  rent,  bnt  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  ntch  entry  or  distress,  or  to  bring  such 
r«fl1  ^1  ^^^^f  shall  have  first  accrued  to  some  person  through  whom  he 
L  J  claims;  *or  if  snoh  right  shall  not  have  accrocd  to  any  person 
through  whom  he  claims,  then  within  twenty  years  neaU  a/ler  the  time  <U 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  €u:Uony 
shall  have  first  accrued  to  the  person  making  or  bringing  the  same" 
And  the  5th  section  declares,  that  when  the  estate  or  interest  claimed 
shall  have  been  an  estate  or  interest  in  reversion  or  remainder,  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  when  it  became  an  estate 
or  interest  in  possession.  Here  the  right  of  entry  accrued,  and  the  estate 
vested  in  possession,  on  the  death  of  the  tenant  for  life.  The  whole  case, 
therefore,  resolves  itself  into  the  same  question  which  was  determined  by 
the  Court  of  King's  Bench — ^when  did  that  death  happen  ?  No  doubt 
some  acts  of  the  party  in  remainder  may  prevent  the  possession  under 
the  tenant  for  life  from  being  adverse  to  himself,  as  in  the  case  of  a  void 
lease  for  years  by  the  tenant  for  life,  and  receipt  of  rent  under  it  by  the 
remainderman :  Boe  d.  Brune  v.  Prideauz,(/)  Denn  v.  Bawlings  ',(jg) 
and  80  of  other  acts  showing  a  recognition  of  the  continuance  of  posses- 
sion ;  but  if  no  such  act  be  shown,  the  occupation  is  adverse  from  the 
death  of  the  tenant  for  life.  If  the  possession  here  was  not  adverse,  Sir 
Evan  Nepean  was  tenant  to  Paul  Slade  Knight,  otherwise  there  has  been 
a  disseisin.  If  any  such  presumption  could  arise,  it  was  for  the  jury ; 
but  it  could  not,  because  Sir  Evan  Nepean  was  clearly  claiming  in  his 
own  right,  at  all  events  from  the  death  of  Matthew  Knight.  The  doctrine 
of  adverse  possession  was  adopted  on  the  principle  that  the  right  of  entry 
did  not  accrue  until  the  occupation  of  the  land  became  no  longer  permis- 
sive, as  in  the  case  of  landlord  and  tenant,  vt  of  trustee  and  cestui  que 
trust.  So,  in  the  case  of  a  joint  tenancy  or  tenancy  in  common ;  though 
each  party  has  a  right  to  come  upon  the  land,  he  has  no  right  of  entry  to 
make  a  demise  to  the  exclusion  of  the  other  party.  So  also  the  mort- 
gagor, being  in  possession  with  the  consent  of  the  mortgagee,  in  whom 
the  legal  estate  is  vested,  is  his  tenant :  Partridge  v.  Bere,(A)  Hall  v. 
Doe  d.  Surtees.(t)  Here  it  is  clear  there  was  no  occupation  by  the  consent 
of  the  remainderman.  In  Doe  d.  Parker  v.  G^regory,(it)  where  a  widow, 
tenant  for  life  of  lands  settled  upon  her  by  a  deceased  husband  by  way 
r*^1il  of  jointure,  ^married  again,  and  levied  a  fine  of  the  lands  jointly 
I-  J  with  her  second  husband,  and  died,  and  the  husband  held  for 
more  than  twenty  years  after  her  death,  it  was  held  that  his  possession 
was  adverse  against  the  reversioner  after  her  death,  although  he  had 
originally  come  into  possession  lawfully,  because  he  could  have  been 
treated  as  a  trespasser  immediately  on  the  wife's  death.  Suppose  it  were 
necessary  to  plead  the  Statute  of  Limitations  specially,  what  would  the 
party  have  to  prove  under  it? — that  his  right  of  entry  accrued  within 
twenty  years.      The  question,  therefore,  whether  the  possession   was 

if)  10  East,  158.  (s)  Ibid.,  261. 

A)  5  B.  &  Aid.  604.  (t)  Id.,  687. 

k)  2  Ad.  &  B.  14,-  4  Ner.  k  M.  808. 
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advene  to  the  tenant  for  life  or  not^  is  immaterial;  sinoe  the  plaintiff's 
right  of  entry  aoomed,  and  his  estate  Tested  in  possession^  on  the  death 
of  the  tenant  for  life.  If,  on  the  other  hand,  the  question  as  to  adverse 
possession  has  reference  to  a  possession  adverse  as  against  the  remainder- 
man onljy  that  was  a  question  for  the  jury ;  but  there  was  no  fact  from 
whieh  to  infer  that  it  was  permissive. 

The  Attorney' OenercUf  contra.  The  oonsequenoe  of  determining  both 
the  points  in  this  case  against  the  lessor  of  the  plaintiff  will  necessarily 
be,  that  his  time  for  bringing  an  ejectment  is  abridged  to  thirteen  years 
instead  of  twenty.  He  could  not  bring  it  until  the  end  of  seven  years 
after  May  1807 ;  if  he  had  laid  his  demise  earlier  than  May  1814,  he 
must  have  inevitably  friled  on  this  evidence,  because  the  presumption  of 
the  /{Met  of  the  death  had  not  yet  arisen.  The  plaintiff  is,  however,  it  is 
sabmitted,  entitled  to  judgment  on  both  points. 

First,  as  to  the  question  of  adverse  possession  :  Thb  case  does  not  fall 
within  the  statute  8  &  4  Will.  4,  c.  27.  The  enactments  of  that  statute 
had  for  their  object  to  get  rid  of  the  uncertainty  as  to  the  law  of  adverse 
poasessiott,  which  formed  so  great  an  impediment  in  the  tracing  of  titles. 
But  the  15th  section  saved  this  case  from  the  operation  of  the  previous 
sections,  giving  the  further  period  of  five  years,  during  which  the  doctrine 
of  adverse  possession  was  to  remain  as  before.  [^FcUteton,  J.  That  is, 
where  the  possession  was  not  adverse  at  the  passing  of  the  act.]  It  is  re- 
trospective through  the  whole  past  period,  and  gives  five  years  more  for 
the  purpose  of  bringing  ejectment.  Then,  how  did  this  case  stand  under 
the  old  law  f  Matthew  Knight,  the  tenant  for  life,  having  become  bank- 
rupt, *his  assignees  convey  his  interest  to  George  Knight;  he  rutq-if;-! 
mortgages  to  Travers,  and  Travers  assigns  his  mortgage  to  Sir  L  J 
Svan  Nepean,  who  becomes  possessed  of  the  equity  of  redemption  as  well 
as  of  the  mortgage  term.  Sir  Evan  Nepean,  therefore,  represents  Oeorge 
Eaiight,  who  represents  Mathew.  Then,  with  regard  to  the  actual  posses- 
sion :  George  Knight  occupied  the  premises  till  December  1807 ;  Way 
(the  tenant  under  Travers)  succeeded,  and  held  till  1814  ;  then  came  in 
the  tenant  of  Sir  Evan  Nepean.  It  might  be  contended  that,  at  the  time 
when  the  8  &  4  Will.  4,  c.  27,  passed,  there  had  been  no  adverse  posses- 
sion at  all.  Where  the  possession  is  at  first  lawful  by  the  party's  enter- 
ing in  his  own  right,  it  does  not  become  unlawful  by  his  continuance  in 
possession,  after  the  period  when  he  is  in  possession  by  right.  In  Doe  v. 
Gregory,  the  husband  did  not  pretend  to  hold  under  his  wife :  he  did  not 
eome  in  lawfully  by  right.  [Fattetan,  J.  The  whole  of  that  case  is,  that 
there  may  be  an  unlawful  possession  which  does  not  amount  to  a  disseisin.] 
There  must  be  an  ouUer^  an  intention  to  disseise,  otherwise  there  is  no 
disseisin ;  and  it  has  been  always  held  that  the  statnte  of  21  Jac.  1,  does 
not  begin  to  run  till  after  an  ouster  or  disseisin.  The  most  familiar  ex- 
ample is  where  there  are  two  sons,  and  the  younger  enters  and  keeps  poa- 
session ;  the  statute  does  not  run  against  the  elder  unless  he  is  actually 
ousted  or  disseised ;  Reading  v.  Eoy8ton.(^  In  Doe  d.  Burrell  v.  Per- 
kins,(m)  tenant  for  life  leased  for  her  life,  and  died  1799,  and  the  lessee 
continued  in  possession  without  payment  of  rent  till  his  death  in  1806, 

(Q  Salk.  423.  (m)  3  M.  &  Selw.  271. 


472  SMITH'S  LBADma  GASES. 

when  his  son  took  posBosrioiii  and  oontinaed  withont  pajment  of  rent,  and 
in  1807  loTied  a  fine  with  proclamations ;  it  was  held  that  the  remainder- 
man in  fee  might  maintain  ejectment  against  him  withont  an  actnal  entry 
to  avoid  the  finoi  or  a  notice  to  determine  the  tenancy.     Lord  Ellen- 
borough  said,  '<  In  order  to  constitute  a  title  by  disseisin,  there  must  be  a 
wron^ul  entry ;  but  here  has  been  no  wrongful  entry,  but  only  a  wrong- 
ful continuance  of   the  possession,  therefore  there  was  no  disseisin/' 
[Po^toftm,  J.     The  point  of  adverse  postesnattj  as  distinguished  from  dis- 
seisin, did  not  arise  there,  because  the  ejectment  was  brought  within 
twenty  years  of  the  death  of  the  tenant  for  life.]    But  the  doctrine  laid 
r*^1f^n  ^^^^  ^eut  to  the  extent  that  it  might  have  been  brought  *even 
>-        -I  beyond  the  twenty  years ;  the  validity  of  the  fine  depended  on  the 
question,  whether  the  possession  was  adverse  or  not ;  and  it  was  held  that 
neither  by  right  nor  by  wrong  the  conusor  had  anything  in  the  premises. 
The  case  is  altogether  at  variance  with  the  argument  on  the  other  side, 
that  the  Statute  of   Limitations  always  begins  to   run  from  the  time 
when  the  original  right  of  entry  accrues.    The  same  general  doctrine, 
that  where  the  original  entry  is  lawful,  the  mere  continuance  of  posses- 
sion does  not  make  it  adverse,  is  laid  down  in  many  other  cases :  Hall  v. 
Doe  d.  Surtee8,(n)  Doe  d.  Colclough  v.  Hulse,(o)  Doe  d.  Souter  v.  Hull,(p) 
Doe  d.  Smith  v.  Pike,(^)  Doe  d.  Roffey  v.  Harbrow.(r)    The  case  of  Doe 
d.  Forster  v.  Scott,(«)  which  was  cited  at  the  trial  as  an  authority  the 
other  way,  turned  merely  on  the  construction  of  a  grant  of  copyholds. 
On  these  authorities,  if  Sir  Evan  Nepean  entered  rightfully,  as  the  pur- 
chaser of  Matthew  Knighf  s  life  estate,  without  any  intention  to  disseise, 
his  continuance  in  possession  did  not  make  the  statute  begin  to  run. 
There  would  be  no  pretence  for  considering  George  Knighf  s  possession 
adverse,  if  he  himself  had  held  over ;  and  all  the  others  have  come  in 
under  him.    And  if  the  possession  of  Sir  Evan  Nepean  was  the  posses- 
sion of  Knight,  it  followed  as  a  conclusion  of  law,  that  it  was  not  a  case 
of  adverse  possession,  and  there  was  nothing  to  be  left  to  the  jury.    Nor 
could  Sir  Evan's  possession  be  adverse,  that  is,  as  claiming  by  an  adverse 
title,  during  the  seven  years  while  it  was  uncertain  whether  Matthew  was 
dead.    It  is  clear  he  believed  him  alive  in  1808,  when  he  was  treating  for 
his  life  interest;  and  it  is  equally  clear  he  never  set  up  any  pretence  to 
hold  adversity  to  the  remainderman. 

Secondly :  It  is  submitted  that  the  ordinary  presumption  of  law  is,  that 
a  party  lives  during  the  period  of  seven  years  after  he  was  last  heard  of. 
That  presumption  may  be  rebutted  by  circumstances— as  by  proof  that 
the  pfldrty  was  aged  or  infirm,  or  exposed  to  extraordinary  peril;  and  will 
subsist  only  in  the  absence  of  any  circumstance  to  rebut  it.  Thus,  in 
Patterson  v.  Black,  there  was  a  storm,  and  probable  shipwreck.  Watson 
V.  King(<)  is  not  in  point,  because  Lord  Ellenborough  there  proceeded 
on  the  rule  adopted  in  insurance  law,  that  a  vessel  proved  to  have  sailed, 

r*qi  71  ^°^  ^^^  ^  ^^^  ^^^^  heard  of  for  several  *years  may  be  considered 
L        -I  as  lost;  and  there  is  no  other  decision  to  support  the  judgment  of 

rn)  6  B.  &  Aid.  687;  1  Dowl.  k  R.  340. 
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the  Goart  of  King's  Bench  in  the  present  case.  [  Vaughan,  B.  Is  not 
the  presumption  rather  that  life  endnres  through  the  seven  years,  than 
that  it  expires  within  the  seven  years,  according  to  Doe  d.  Gkorge  v.  Jes- 
son  ?](u^  Lord  Ellenborongh  there  laid  it  down,  that  <<  the  presumption 
of  the  Quration  of  life,  with  respect  to  whom  no  account  can  be  given, 
ends  at  the  expiration  of  seven  years  from  the  time  when  they  were  last 
known  to  be  living."  It  is  most  convenient  that  such  a  definite  period 
should  be  fixed ;  it  draws  the  line  distinctly,  and  prevents  confusion ;  and 
the  analogy  with  the  several  statutes  by  which  such  a  period  is  limited  is 
then  complete.  Against  the  lessor  of  the  plaintiff,  the  presumption  is 
that  Matthew  Knight  lived  seven  years  from  May,  1807 ;  far  him,  the 
presumption  is  that  he  lived  no  longer.  If  it  be  otherwise,  this  absurdity 
follows;  if  this  ejectment  had  been  brought  within  twenty  years  from 
May,  1807,  it  is  admitted  it  might  have  been  sustained ;  but  if  it  had 
been  brought  within  seven  years  from  that  period,  the  plaintiff  must  have 
been  nonsuited.  The  law  presumes  that  the  party  lives  seven  years, 
therefore  the  action  cannot  be  brought  sooner :  and  that  he  died  at  the 
end  of  seven  years,  therefore  it  may  be  brought  within  twenty  years 
after.  The  demise  might  be  laid  the  very  day  after  the  expiration  of  the 
seven  years,  but  not  earlier**  The  question  is,  is  not  the  same  presump- 
tion to  be  made  as  to  the  limitation,  as  is  made  as  to  the  commencement, 
of  the  action  ?  [^PctUeton,  J.  It  does  not  appear  to  me  to  be  a  matter  of 
analogy  merely  to  the  stat.  of  19  Car.  2,  c.  6 ;  that  seems  to  me  to  be 
the  governing  statute  on  this  very  subject.]  That  statute  enacts,  that 
where  cestui  que  vies  shall  absent  themselves  by  the  space  of  seven  yean 
together^  they  shall  be  accounted  as  naturally  dead — that  is,  at  the  expi- 
ration of  the  seven  years.  [^Coleridgey  J.  The  preamble  shows  that  the 
inconvenience  to  be  remedied  was  only  the  inability  to  prove  the  death.] 
Bex  V.  Inhabitants  of  Harbome(v)  is  distinguishable ;  it  only  shows  that 
the  law  will  presume  that  life  continues  for  twenty-five  days.  [Po^teMm, 
J.  referred  to  Bex  v.  Twyning.(i(^)]  There  were  conflicting  presump- 
tions ;  but  the  Court  admitted  the  existence  of  the  ^presumption  no-i  o-i 
that  life  continues  for  seven  years.  The  dicta  of  the  judges,  and  ^  J 
the  convenience  of  the  case,  are  in  favour  of  the  decision  now  contended 
for :  because  otherwise  the  period  of  limitation  will  inevitably  be  abridged 
in  all  such  cases  to  thirteen  years ;  and  what  inconvenience  is  there,  on 
the  other  hand,  in  holding  that  such  a  presumption  shall  stand  until  the 
contrary  is  proved  f  [Lord  Denmany  C.  J*  Is  it  quite  clear  that  the 
late  statute  does  not  apply  7]  It  does  not  apply,  for  two  reasons  :  first, 
it  is  retrospective;  secondly,  this  possession  was  not  adverse.  The  right 
construction  of  s.  15  is,  that  five  years  are  given  if  the  party  needs  it. 
[FaUetonj  J.  The  direction  I  meant  to  give  was,  that  at  all  events  the 
possession  was  not  adverse  until  the  presumption  of  the  fact. of  death 
arose ;  I  certainly  should  not  have  taken  upon  myself  to  decide,  without 
leaving  it  to  the  jury,  that  there  had  been  no  adverse  possession  at  all.] 
Ths  Court  (Sir  W.  FoUett  not  being  present)  called  on 
BarstoWj  in  reply.  The  argument  on  the  other  side  ranges  itself  under 
two  heads : — ^First,  whether  the  onus  of  proving  the  time  of  the  death  lay 

«)  6  Bast,  80.  (o)  2  Ad.  k  B.  S40;  4  Kev.  k  M.  341. 

y>)  2  B.  ft  Aid.  386. 
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on  the  les8or  of  the  plaintiff;  secondly,  whether  he  has  satisfied  it  or  not. 
The  test  of  the  first  point  is,  by  supposing  a  plea  patting  in  issne  whether 
the  plaintiff's  right  aocrued  within  twenty  years  or  not.  He  mast  prove 
all  the  facts  which  are  necessary  to  make  out  his  affirmative.  At  what 
point  does  the  Attorney  General  say  the  possession  became  wrongful? 
It  must  be  so  at  the  time  of  ejectment  brought;  but  he  says  it  was  right- 
ful at  first.  The  argument  goes  to  the  extent  that  the  possession  has 
never  been  adverse  at  all;  if  so,  the  ejectment  cannot  be  maintained  at 
all.  The  cases  cited  on  the  other  side  are  distinguishable.  Reading  v. 
Royston  need  not  be  disputed;  because  adverse  possession  for  twenty 
years  is  evidence  of  an  ouster  or  disseisin.  In  Doe  v.  Perkins,  the  fact 
of  an  adverse ptmemon  is  not  stated  at  all;  the  case  did  not  turn  on  the 
Statute  of  Limitations,  but  on  the  effect  of  a  fine,  and  no  sufficient  time 
had  elapsed  from  which  to  infer  a  disseisin.  The  distinction  was  there 
taken  between  a  disseisin  and  adverse  possession.  It  may  be  that  the 
defendant  has  no  title ;  but  the  question  also  occurs,  whether  the  phuntiff 
has  a  right  to  bring  his  action,  not  being  barred  by  the  lapse  of  time. 
P^A-iQ-1  Hall  V.  Doe  d.  Surtees  ^proceeded  altogether  on  the  peculiar  con- 
L  J  dition  of  mortgagor  and  mortgagee,  which  is  an  anomalous  case, 
and  cannot  aid  the  argument  on  any  other  question.  In  Doe  d.  Colclough 
V.  Hulse,  the  sole  consideration  was,  whether,  under  the  circumstances, 
the  possession  was  adverse  until  the  death  of  a  particular  party,  the  eject- 
ment being  brought  within  twenty  years  after  that  event.  Here  it  is 
agreed  that  the  right  dates  from  the  death :  but  the  difficulty  is  to  fix  the 
death.  In  Doe  d.  Souter  v.  Htftl,  all  that  the  court  decided  was,  that 
under  the  circumstances  it  was  a  case  of  tenancy  by  sufferance,  and  not 
of  adverse  possession  at  all.  So  also  in  Roe  d.  Roffey  v.  Harbrow,  the 
adverse  possession  was  negatived  by  the  particular  facts  of  the  case.  But 
the  present  case  does  fall  within  the  3  &  4  Will.  4,  o.  27,  and  is  not 
within  the  exception  in  s.  15,  which  applies  only  where  the  possession 
was  not  previously  adverse.  And  the  plaintiff  must  prove  positively  that 
he  is  not  barred  by  the  lapse  of  time,  and  has  no  right,  by  a  prima  fade 
case  to  shift  the  onus  to  the  other  party. 

With  respect  to  the  other  question,  there  is  no  sufficient  authori^  for 
the  existence  of  the  presumption  that  life  endures  for  seven  years.  Even 
if  the  question  be  doubtful,  the  conclusion  must  be  against  the  lessor  of 
the  plaintiff.  In  the  cases  referred  to,  relating  to  insurance,  the  precise 
dme  of  the  death  was  not  material :  if  the  action  had  been  brought  more 
than  nx  years  after  the  sailing  of  the  ship,  and  there  had  been  a  plea  of 
the  Statute  of  Limitations,  those  cases  \would  have  been  analogous.  In 
Doe  V.  Jesson,  it  was  put  to  the  jury  to  fix  the  time  as  well  as  the  fact  of 
death,  and  they  fixed  it  within  a  period  which  excluded  the  seven  years, 
and  answered  the  purposes  of  the  cause.  The  whole  question  is,  is  there 
any  absolute  presumption  of  law — can  it  be  stated  as  a  legal  proposition 
that  the  court  must,  independently  of  particular  circumstances,  infer  that 
life  endures  for  the  seven  years,  and  then  expires?  The  necessity  for  the 
statutes  referred  to,  shows  that  there  was  no  such  rule  at  common  law ; 
and  the  19  Car.  2,  c.  6,  only  supplies  the  proof  of  ihe/act  of  death. 

Cur*  adv,  vulL 
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In  Trinity  Vacation,  the  judgment  of  the  court  was  delivered  by 

*Lord  Denman,  C.  J.  The  lessor  of  the  plaintiff  claimed  as  r^coooi 
grantee  in  reversion  of  a  copyhold  estate,  on  the  death  of  Matthew  ^  ^ 
Knight.  Matthew  Knight  went  to  America  in  December,  1806,  or  early 
in  1807,  and  the  last  account  that  was  heard  of  him  was  by  a  letter  written 
by  him  from  Charleston,  which  was  received  in  England  in  May,  1807. 
The  declaration  in  this  cause  was  served  on  the  18th  January,  1834.  At 
the  trial,  evidence  was  given  to  show  that  the  defendant  came  into  posses* 
sion  as  a  purchaser  of  the  interest  of  G-eorge  Knight,  who  held  for  the  life 
of  Matthew  Knight.  « 

Two  questions  arose.  First,  whether  the  lessor  of  the  plaintiff  was 
bound  to  give  some  evidence  as  to  the  precise  time  of  Matthew  Knight's 
death,  in  order  to  show  that  he  had  brought  this  action  within  twenty 
years  of  his  death ;  or  whether  the  presumption  of  his  being  alive  con« 
tinned  to  the  last  moment  of  the  seven  years  since  he  was  last  heard  of, 
when  the  law  presumes  that  he  was  dead,  and  which  was  within  twenty 
years  next  before  the  commencement  of  the  action.  Secondly,  whether, 
on  the  supposition  that  the  defendant  came  in  as  a  purchaser  of  G^rge 
Knight's  interest,  there  had  been  twenty  years'  adverse  possession  as 
against  the  lessor  of  the  plaintiff. 

The  learned  judge  told  the  jury  it  was  incumbent  on  the  lessor  of  the 
plaintiff  to  prove  that  Matthew  Knight  was  actually  alive  within  twenty 
years  before  the  commencement  of  the  action,  and  that  he  had  not  proved 
that  fact  by  merely  showing  that  seven  years  since  he  was  last  heard  of 
expired  within  twenty  years  next  before  the  commencement  of  the  action ; 
on  which  the  counsel  for  the  lessor  of  the  plaintiff  tendered  a  bill  of  excep- 
tions. The  learned  judge  also  told  the  jury,  that  if  they  were  of  opinion 
that  the  defendant  took  as  purchaser  of  the  interest  of  Gkorge  Knight, 
his  possession  had  not  been  adverse  for  twenty  years,  because  it  could  not 
be  adverse  as  long  as  it  was  uncertain  whether  Matthew  Knight  was  alive 
or  not,  which  was  up  to  May,  1814.  Upon  this  the  counsel  for  the  de- 
fendant tendered  a  bill  of  exceptions.  The  jury  found  that  it  was  not 
proved  that  Matthew  Knight  was  alive  within  twenty  years,  but  that  it 
did  not  appear  that  there  was  an  adverse  possession  of  twenty  years ;  and 
under  the  learned  judge's  direction,  they  found  their  verdict  for  the  lessor 
of  the  plaintiff. 

'^It  seems  the  statute  of  the  8  &  4  Will.  4,  c.  27,  was  not  ad-  r:^goin 
verted  to  at  the  trial,  but  only  on  the  case  being  argued  before  the  t.  J 
court.  We  are  all  clearly  of  opinion  that  the  second  and  third  sections  of 
that  act  (which  came  into  operation  on  the  first  of  January,  1834,  seventeen 
days  before  this  action  was  commenced)  have  done  away  with  the  doctrine 
of  non-adverse  possession,  and  except  in  cases  falling  within  the  fifteenth 
section  of  the  act,  the  question  is,  whether  twenty  years  have  elapsed 
iince  the  right  accrued^  whatever  be  the  nature  of  the  possession.  The 
right  of  entry  in  this  case  accrued  on  the  death  of  Matthew  Knight. 
Then,  as  the  first  and  second  questions  were  identical,  the  learned  judge 
was  wrong  in  putting  any  dbtinct  and  separate  question  to  the  jury  on 
the  nature  of  the  possession,  unless  the  case  be  within  the  fifteenth  sec- 
tion. 

Now,  that  section  applies  only  where  the  possession  was  not  adverse,' 
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aooordiDg  to  the  former  state  of  the  law,  at  the  time  of  the  passing  of  the 
act — ^that  is,  the  24th  July,  1888.  If  that  point  had  been  raised  at  the 
trial,  it  is  plain  the  jury  would  have  been  satisfied  that  the  possession  was 
adyerse  on  the  24th  July,  1888 :  for  we  know  by  the  report  of  Doe  d. 
Knight  v.  Nepean,  that  an  action  had  been  brought  and  tried  between 
the  same  parties  some  time  before  that  date.  Whether,  therefore,  the 
learned  judge  took  a  right  view  of  the  defendant's  possession  or  not, 
under  the  former  state  of  the  law,  is  immaterial ;  the  8  &  4  Will.  4,  c.  27| 
applies  to  the  case,  and  the  direction  in  respect  of  which  the  defendant's 
bill  of  exceptions  was  tendered  was  therefore  wrong. 

Still,  it  is  necessary  to  determine  the  first  and  principal  point  in  the 
case,  because,  if  the  learned  judge's  direction  was  also  wrong  as  to  that, 
the  lessor  of  the  plaintiff  would  be  entitled  to  retain  the  verdict,  although 
he  obtained  it  on  another  ground.  The  court  is  therefore  oidled  on  to 
review  the  decision  of  the  Court  of  King's  Bench  in  Doe  v.  Nepean. 
The  doctrine  there  laid  down  is,  that  where  a  person  goes  abroad,  and  is 
not  heard  of  for  seven  years,  the  law  presumes  the  fact  that  such  person 
is  dead,  but  not  that  he  died  at  the  beginning  or  the  end  of  any  par- 
ticular period  during  those  seven  yearis ;  that  if  it  be  important  to  any 
one  to  establish  the  precise  time  of  such  person's  death,  he  must  do  so  by 
r^ooo-}  evidence  of  some  sort,  to  '''be  laid  before  the  jury  for  that  purpose, 
L  J  beyond  the  mere  lapse  of  seven  years  since  such  person  was  last 
heard  of. 

After  fully  considering  the  argument  at  the  bar,  we  are  all  of  opinion 
that  the  doctrine  so  laid  down  is  correct.  It  is  conformable  to  the  provi- 
sions of  the  statute  of  James  I.,  relating  to  bigamy,  more  particularly  to 
the  statute  19  Gar.  2,  c.  6,  relating  to  this  very  matter,  the  words  of 
which  distinctly  point  at  the  presumption  of  the  fact  of  death,  but  not  at 
the  time:  it  is  conformable  also  to  decisions  on  questions  of  bigamy  and 
on  policies  of  insurance,  and  it  is  supported  and  confirmed  by  the  caae  of 
Bex  V.  Inhabitants  of  Harbome.  It  is  true,  the  law  presumes  that  a 
person  shown  to  be  alive  at  a  given  time  remains  alive  until  the  contrary 
be  shown,  for  which  reason  the  onus  of  showing  the  death  of  Matthew 
Knight  lay  in  this  case  on  the  lessor  of  the  plaintiff.  He  has  shown  the 
death  by  proving  the  absence  of  Matthew  Knight,  and  his  not  having 
been  heard  of  for  seven  years ;  whence  arises,  at  the  end  of  those  seven 
years,  another  presumption  of  law,  namely,  that  he  is  not  then  alive ;  but 
the  onus  is  also  east  on  the  lessor  of  the  plaintiff  of  showing  that  he  has 
commenced  his  action  within  twenty  years  after  his  right  of  action  accrued, 
that  is,  after  the  actual  death  of  Matthew  Knight  Now,  when  nothing 
is  heard  of  a  person  for  seven  years,  it  is  obviously  a  matter  of  complete 
uncertainty  at  what  point  of  time  in  those  seven  years  he  died ;  of  all  the 
points  of  time,  the  last  day  is  the  most  improbable,  and  most  inconsistent 
with  the  ground  of  presuming  the  fact  of  death.  That  presumption  ariiies 
from  the  great  lapse  of  time  since  the  party  has  been  heard  of  3  because 
it  is  considered  extraordinary,  if  he  was  alive,  that  he  should  not  be 
heard  of.  In  other  words,  it  is  presumed,  that  his  not  being  heard  of  has 
been  occasioned  by  his  death,  which  presumption  arises  from  the  consider* 
able  time  that  has  elapsed.  If  yon  assume  that  he  was  alive  on  the  last 
day  but  one  of  the  seven  years,  then  there  is  nothing  extraordinary  in  his 
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not  having  been  heard  of  on  the  last  day;  and  the  previous  extraordi- 
nary lapse  of  time,  during  which  he  was  not  heard  of,  has  become  imma- 
terial by  reason  of  the  assumption  that  he  was  living  so  lately.  The 
presumption  of  the  fact  of  death  seems,  therefore;  to  lead  to  the  conclusion 
that  the  death  took  place  some  considerable  time  hefore  the  expiration  of 
the  seven  years. 

*It  is  tmc;  the  doctrine  will  often  practically  limit  the  time  for  rtooo-i 
bringing  the  action  of  ejectment  in  such  cases;  and  circumstances  t.  J 
may  be  supposed;  as  of  a  lease  for  seven  years  commencing  on  the  death 
of  A.;  or  of  a  promissory  note  payable  two  months  after  A/s  death,  and 
many  other  cases  which  might  be  put,  in  which  it  would  be  difficult  to 
carry  into  effect  certain  contracts,  or  to  have  remedies  for  the  breach  of 
them,  if  the  parties  interested,  instead  of  making  inquiries  respecting  the 
person  on  whose  life  so  much  depended,  chose  to  wait  for  the  legal  pre- 
sumption. Such  inconveniences  may  no  doubt  arise,  but  they  do  not  war« 
rant  us  in  laying  down  a  rule  that  the  party  shall  be  presumed  to  have 
died  on  the  last  day  of  the  seven  years,  which  would  manifestly  be  con- 
trary to  the  fact  in  almost  all  instances.  No  such  rule  is  enacted  by  the 
statute,  nor  is  any  one  authority  adduced  in  which  any  such  rule  has  been 
laid  down. 

It  is  not  necessary  to  make  any  election  between  the  beginning  of 
seven  years  and  the  end  of  them,  and  the  period  to  which  the  death  should 
be  referred,  as  seems  at  one  time  to  have  been  assumed.  We  adopt  the 
doctrine  of  the  Court  of  King's  Bench,  that  the  presumption  of  law  relates 
only  to  the  fact  of  death,  and  that  the  time  of  death  whenever  it  is  mate- 
rial, must  be  a  subject  of  distinct  proof. 

For  these  reasons,  we  are  of  opinion  that  the  learned  judge's  direction 
to  the  jury,  in  respect  of  which  the  lessor  of  the  plaintiff  tendered  a  bill 
of  exceptions,  was  correct,  and  that  the  verdict  ought  to  have  been  found 
for  the  defendant;  but  as  we  cannot  order  it  to  be  so  entered,  the  result 
is  that  the  verdict  found  for  the  lessor  of  the  plaintiff  must  be  set  asidei 
and  a  venire  de  novo  awarded. 

Venire  de  novo  awarded. 


The  principle  decided  in  this  case  has  been  settled  with  strictness  in 
North  Carolina;  Spencer  v.  Eoper,  13  IredeU,  833.  And  its  general  cor- 
rectness would,  perhaps,  seem  to  have  been  admitted  in  North  Carolina, 
in  Chapman  v.  Cooper,  5  Eichardson,  459.  This  last  case  was  a  demand 
for  dower.  More  than  fifty  years  before  the  trial,  the  demandant  had 
been  married  to  P.,  who  shortly  after  the  marriage  went  abroad,  and  was 
never  heard  of.  Some  five  or  six  years  afterwards  she  was  married  to  C,  in 
whose  lands  she  claimed  dower,  there  being  at  this  time  rumours  that  P.  was 
dead;  and  other  rumours  that  he  was  alive.  It  was  held,  by  a  majority 
of  the  court,  that  the  presumption  arising  from  the  lapse  of  time,  and  the 
rule  that  innocence  is  to  be  presumed,  was  that  the  marriage  was  valid,  and 
of  course,  that  P.  was  dead.  The  court  in  this  case  remarked,  that  while  the 
presumption  of  death,  arising  from  seven  years  absence,  unheard  of,  may 
be  only  to  the  faot^  and  not  as  to  the  time  of  death,  yet,  where  the  pre- 
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0amption  is  based  on  the  oommon  law  term  of  twenty  yearsi  it  is  that  the 
death  oocnired  at  the  oommenoement  of  the  term. 


[*324]  *TATLOR  d.  ATKINS  v.  HORDE. 


HIL.  80  G.  2.— IN  B.  R.  ET  I>OM.  PBGC. 

[rEPOBTSB  1  BUBB.I  60.] 

Adrene  posBesBion  before  Stat  3  A;  4  W.  4,  c.  27. 

In  ejectment  brought  in  Michaelmas  term^  1752,  by  John  Atkyns, 
Esq.;  (in  the  name  of  Cyprian  Taylor)  against  Robert  AtkjnS;  Esq.,  the 
heir-at-law  and  others ;  npon  the  general  issue  pleaded,  and  issue  joined 
thereon,  and  tried  at  the  bar  of  this  oourt|  the  jary  find  a  special  yerdict : 
which  was  in  substance  as  follows  : — 

That  Sir  Robert  Atkjns  the  elder,  Knight  of  the  Bath,  on  the  8th  June, 
1669,  was  (amongst  divers  other  messuages,  lands,  tenements,  Ac.,  ia 
Gloucestershire)  seised  in  fee  of  the  manor  of  Lower  Swell  and  the  other 
premises  in  question ;  and  being  so  seised,  made  and  executed  three  several 
indentures  (which  are  set  out  in  the  special  verdict),  one  of  which  is  dated 
on  the  11th  and  two  others  on  the  12th  of  June,  1669. 

By  one  of  these  indentures,  which  was  dated  on  the  12th  of  June, 
1669,  (which  the  counsel  on  both  sides,  for  distinction's  sake,  called  the 
lesser  deed),  made  between  Sir  Edward  Atkjns,  Knt,  one  of  the  Barons 
of  the  Exchequer,  Sir  Robert  Atkyns,  Knight  of  the  Bath,  Solicitor- 
General  to  the  Queen,  and  son  and  heir  apparent  of  the  said  Sir  Edward, 
and  Dame  Mary  (wife  of  the  said  Robert)  Atkjns,  on  the  one  part;  and 
Sir  Edward  Carteret,  Knt.,  and  John  Lowe,  gentleman,  of  the  other  pari; 
it  is  witnessed  that  in  consideration  of  a  marriage  thentofore  had  and 
solemnised  between  the  said  Robert  Atkyns  and  Dame  Marj  his  wife,  and 
of  her  releasing  and  acquitting  a  former  jointure  to  her  made  before  mar- 
riage, and  of  a  new  provision  to  be  had  and  made  for  her  the  said  Dame 
r^QOfii  ^^Uj  ^^^  ^^^  ^^  ^^^  nature  of  a  jointure,  in  bar  and  recompenaee 
L  1  *of  her  dower  and  thirds  at  the  common  law,  in  case  she  should 
happen  to  survive  and  overlive  the  said  Sir  Robert  Atkjns  her  husband, 
he  the  said  Sir  Robert  Atkjns  did  therebj  covenant  and  grant  to  and  with 
the  said  Sir  Edward  Carteret  and  John  Lowe,  that  he  the  said  Sir  Edward 
Atkjns,  and  the  said  Sir  Robert  Atkjns  and  Dame  Marj  his  wife,  should 
and  would,  before  the  end  of  Michaelmas  term  then  next  ensuing,  levy 
and  acknowledge  before  the  Justices  of  the  Court  of  Common  Pleas  at 
Westminster,  one  or  more  fine  or  fines  9ur  conusance  du  droit  come  ceo^ 
&c.,  unto  the  said  Sir  Edward  Carteret  and  John  Lowe,  with  proclama- 
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iionsi  of  the  said  manor  of  Lower  Swell  and  tbe  other  premises  in  question  t 
which  sud  fine  or  fines  so  as  aforesaid  or  in  any  other  sort  to  be  had,  leyied| 
and  exeontedy  of  the  said  manor  and  premises  alone  or  together  with  any 
other  lands,  tenements,  or  hereditaments  by  or  between  the  parties  to  the 
said  indenture  or  any  of  them,  Idone  or  together  with  any  other  person  or 
persons,  were  to  be  and  ennre,  and  were  thereby  declared  to  be  and  enure,  as 
to  the  said  manor  and  all  other  the  premises,  to  the  use  of  the  said  Sir 
Bobfflrt  Atkyna  for  life,  without  impeachment  of  waste ;  and  from  and  after 
his  decease,  to  the  use  of  the  said  Dame  Mary  for  life  for  her  jointure  and 
in  bar  of  her  dower;  and  from  and  after  the  decease  of  the  said  Robert 
and  Dame  Mary,  to  the  use  of  Sir  Eobert  Atkyns,  Ent,  son  and  heir 
^iparent  of  the  said  Sir  Aobert,  and  the  heirs  male  of  the  body  of  the 
said  Sir  Bobert  the  son,  on  the  body  of  Levis  Carteret  his  intended  wife 
lawfully  to  be  begotten ;  and  for  default  of  such  issue,  to  the  use  of  the 
right  heirs  of  the  said  Sir  Robert  the  Either  for  oyer. 

And  the  said  Sir  Edward  Atkyns  and  Sir  Robert  the  father  did  by  this 
deed  oovenant  with  the  said  Sir  Edward  Oarteret  and  John  Lowe  and  their 
heirs,  that  in  case  any  defect  should  happen  in  the  said  fine  and  that 
assuranoe,  or  in  case  there  should  not  be  some  good  conyeyance  in  the  law 
made  aooording  to  the  intent  of  that  indenture,  so  that  by  reason  of  such 
defect  or  fidlure  of  such  conyeyance  and  assurance  in  law,  the  said  manor 
and  premises  or  any  part  or  pareel  of  them  should  not,  before  the  30th 
day  of  Noyember  then  next  ensuing,  be  sufficiently  conyeyed  according 
to  the  intent  of  the  said  indenture,  then  they  the  said  Sir  Edward  Carte- 
ret and  John  Lowe  and  their  heirs,  *and  all  and  every  other  per-  r«oQAn 
son  and  persons  and  their  heirs,  standing  or  being  seised,  or  which  L  -■ 
should  stand  or  be  seised  of  and  in  the  said  manor  and  premises,  should 
and  would  from  time  to  time  and  at  all  times  from  thenceforth  for  ever 
stand  and  be  seised  of  and  in  the  said  manor  and  premises,  or  so  much 
and  such  part  and  parts  thereof  whereof  or  concerning  which  any  such 
defect  should  happen  to  be,  to  the  uses,  behoofs,  intents,  and  purposes 
thereinbefore  declared,  limited,  and  contained,  according  to  the  true  intent 
and  meaning  of  the  said  indenture,  and  to  none  other  use,  intent  or  pur- 
pose whatsoever. 

One  other  of  these  three  indentures  was  a  lease,  dated  11th  June,  1669 ; 
and  the  remaining  one  was  a  release,  dated  L2th  June,  1669.  This  release 
bore  the  very  same  date  with  the  deed  already  recited  (called  tho  lesser 
deed);  and  the  counsel  on  both  sides  agreed  in  calling  this  deed  of  release 
(for  distinction's  sake)  the  greater  deed,  as  this  contained  the  settlement 
of  the  whole  estate. 

By  these  indentures  of  lease  and  release,  dated  11th  and  12th  June, 
1669,  the  release  being  tripartite,  and  made  between  the  said  Sir  Edward 
Atkyns,  the  sud  Sir  Robert  the  father  and  Dame  Mary  his  wife,  Philip 
Sheppard,  Esq.,  Sir  Clement  Famham,  Knt.,  and  Edward  Atkyns,  Esq., 

Second  son  of  the  said  Sir  Edward  Atkyns),  of  the  first  part : — the  Right 
onourable  Sir  Gkorge  Carteret,  Knt.  and  Bart.,  Yice-Chamberlain  of  his 
Majest/s  Household,  and  one  of  his  Majesty's  most  Honourable  Privy 
Council;  the  said  Sir  Edward  Carteret  and  the  said  John  Lowe;  the  Right 
Honourable  Edward  Montagu,  commonly  called  Lord  Hinchinbrooke  (son 
and  heir  apparent  of  the  Right  Honourable  the  Earl  of  Sandwich),  Sir 
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Philip  Carteret,  Ent.  (eon  and  heir  apparent  of  the  said  George  Carteret), 
and  Edward  Swift,  Esq.,  of  the  eeeond  part;  and  the  raid  Sir  Robert  At- 
kjns,  Knt.  (the  eon  and  heir  apparent  of  the  sud  Sir  Robert  AtkynB),  and 
Levis  Carteret  (one  of  the  danghters  of  the  said  Sir  George  Carteret  and  of 
Dame  Elisabeth  his  wife,)  of  the  third  part;— -it  is  witnessed  that  in  oon- 
sideration  of  a  marriage  thentofore  had  and  solemnised  between  the  said 
Sir  Robert  Atkyns  the  father  and  Dame  Mary  his  wife,  and  also  of  a  mar* 
riage  then  shortly  to  be  had  and  solemnised  between  the  said  Sir  Robert 
Aticyns  the  son  and  the  said  Levis  Carteret,  and  of  the  snm  of  6500/. 
r*<{271  ^^  *^  ^^  Robert  the  &ther  by  the  said  Sir  George  Carteret  f<nr 
L  -I  the  marriage  portion  of  the  said  Lovis  Carteret,  and  of  bs,  a  piece 
to  the  said  Sir  Edward  Atkyns,  Sir  Robert  Atkyns  the  father,  Philip 
Sheppard,  Sir  Clement  Famham,  and  Edward  Atkyns,  paid  by  the  said 
Sir  Edward  Carteret  and  John  Lowe,  and  for  a  provision  to  be  had  and 
made  to  and  for  the  same  Dame  Mary  (wife  of  the  said  Sir  Robert  Atkyns 
the  father),  for  and  in  the  nature  of  a  jointure,  in  bar  and  recompense  of 
her  dower  and  thirds  at  the  common  law;  and  also  for  a  provision  for  the 
said  Lovis  Carteret,  for  and  in  nature  of  a  jointure,  in  bar  and  recompense 
of  her  dower  and  thirds  at  the  common  law;  and  for  settling  all  the 
manors,  lands,  tenements,  and  hereditaments  thereinafter  mentioned,  to 
the  several  and  respective  uses,  upon  the  trusts,  to  the  intents  and  pur- 
poses, and  with,  under,  and  subject  to  the  provisoes,  declarations,  limita- 
tions, and  agreements  thereinafter  declared ;  the  said  Sir  Edward  Atkyns 
and  Sir  Robert  the  father  did  grant,  release,  and  confirm  unto  the  said 
Sir  Edward  Carteret  and  John  Lowe,  and  their  heirs,  the  said  manor  of 
Swell  and  other  the  premises  in  question  (as  described  in  the  lesser  deed), 
and  several  other  manors,  lands,  and  hereditaments  therein  mentioned,  to 
hold  the  said  manor  of  Swell  and  other  the  premises  in  question,  to  the 
said  Sir  Edward  Carteret  and  John  Lowe,  and  their  heirs,  to  the  several 
uses  therein  mentioned;  which  uses  (as  to  the  said  manor  of  Swell  and 
other  the  premises  in  question)  are  the  same  as  those  before  set  forth  in 
the  lesser  deed;  vis.: — 

To  the  use  of  Sir  Robert  the  father,  for  life,  without  impeachment  of 
waste ; 

Remainder,  as  to  the  said  premises  (except  timber  trees),  to  Dame  Mary 
for  life,  for  her  jointure,  and  in  bar  of  dower; 

Remainder  to  Sir  Robert  the  son,  and  the  heirs  made  of  his  body  by 
the  said  Lovis  Carteret ; 

Remainder  to  the  right  heirs  of  Sir  Robert  the  father. 

And  several  other  parts  of  the  estates  were  limited  thereby,  to  Sir 
Robert  the  son  for  life;  remainder  to  trustees,  to  preserve  contingent 
remainders;  remainder  to  the  said  Lovis  Carteret  for  life,  for  her  jointure 
and  in  bar  of  dower,  and  upon  the  issue  of  the  said  intended  marriage,  in 
strict  settlement. 

P^onon      *^^  which  indenture  of  release  is  contained  a  proviso,  in  the  fol- 
L        J  lowing  words  :— 

"  Provided  always  that  it  shall  and  may  be  lawful  to  and  for  the  said 
Sir  Robert  Atkyns  the  father,  the  said  Sir  Robert  Atkyns  the  son,  and  the 
said  Lovis  Carteret,  respectively,  when  they  are  or  shall  be  respectively 
seised  in  possession  of  the  freehold  of  such  of  the  premises  as  bj  virtue  of 
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mud  aocording  to  the  limitatl^Ds  aforesaid  are  respectively  limited  to  them 
for  their  respectiye  lives,  by  their  respective  deed  or  deeds  in  writing  sealed 
and  delivered  in  the  presence  of  two  or  more  credible  witnesses,  to  make 
any  lease  or  demise,  leases  or  demises,  of  all  or  any  of  the  said  premises 
whereof  they  shall  be  so  respectively  seised  in  possession  for  life  as  afore- 
said, (except  of  the  capital  messuage  of  Sapperton  aforesaid,  and  the  said 
lodge  in  Pinbary  Park  aforesaid,)  unto  any  person  or  persons,  for  one,  two, 
or  three  lives  in  possession,  reversion,  or  remainder,  to  end  or  determine 
upon  the  death  of  one,  two,  or  three  persons,  or  for  the  term  of  twenty-one 
years  absolute;  so  as  there  be  not,  in  the  respective  premises,  or  any  part 
thereof,  any  estate  exceeding  the  term  or  time  of  three  lives,  or  twenty-one 
years,  in  being  at  the  same  time ;  and  so  as  such  respective  leases  be  not 
made  without  impeachment  of  waste ;  and  so  as  the  usual  rents  of  such 
of  the  premises  respectively  as  shall  be  so  leased  or  demised  upon  fines 
and  the  best  rents  that  can  be  reasonably  gotten  for  such  of  the  premises 
respectively  as  shall  be  so  leased  or  demised  without  fines,  be  respectively 
reserved  upon  every  such  respective  lease  or  leases,  demise  or  demises,  to 
be  payable  during  the  respective  terms  in  the  said  respective  leases  or 
demises  to  be  contained ;  any  thing  hereinbefore  contained  to  the  contrary 
notwithstanding/' 

And  another  proviso  is  therein  also  contained,  in  the  following  words, 
▼is. : 

<<  Provided  also  that  it  shall  and  may  be  lawful  to  and  for  the  said  Sir 
Robert  Atkyns  the  father,  at  any  time  or  times  during  his  natural  life, 
after  the  decease  of  the  said  Dame  Mary  his  wife,  by  any  writing  or 
writings  indented,  under  his  hand  and  seal,  testified  by  two  or  more  wit- 
nesses, to  grant,  assign,  limit  or  appoint  the  said  manor  of  Swell  Inferior, 
cUtas  Nether  Swell,  and  the  lands,  tenements,  and  ^premises  in  r^tooo-i 
Swell  Inferior,  otherwise  Nether  Swell — ^Upper  Swell,  and  Stowe  I-  J 
in  the  Wold,  and  in  either  or  any  of  them,  or  such  parte  and  parcels 
thereof  as  he  shall  think  fit,  unto  or  to  the  use  of  such  woman  or  women 
as  he  the  said  Sir  Bobert  Atkyns  the  father  shall  marry  or  take  to  wifci 
after  the  decease  of  the  same  Dame  Mary  his  now  wife ;  for  and  during 
the  term  of  the  natural  life  or  lives  of  such  wife  or  wives  only,  for  her  or 
their  jointure  or  jointures;  anything  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 

And  by  another  proviso  in  his  deed,  the  like  power  is  given  to  Sir 
Robert  the  son,  <'  to  make  a  jointure  of  all  or  any  of  the  lands  thereby 
limited  to  Levis  Carteret  for  her  jointure,  on  any  future  wife  or  wives 
whom  he  should  marry,  after  the  death  of  the  said  Lovis  Carteret  without 


» 


And  by  the  same  deed.  Sir  Robert  the  father  covenants  with  Sir  Gkorge 
Carteret,  that  Sir  Edward  Atkyns,  he,  and  Dame  Mary  his  wife,  would, 
before  the  end  of  Michaelmas  term  then  next,  levy  one  or  more  fine  or 
fines  8ur  eantuance  de  droit,  &c.,  with  proclamations,  of  the  premises  con- 
tained in  this  indenture,  unto  the  said  Sir  Edward  Carteret  and  John 
Lowe ;  which,  it  was  thereby  declared,  should  be  and  enure  to  the  several 
and  respective  uses,  upon  the  trusts,  and  to  the  intents  and  purposes,  and 
with,  under  and  subject  to  the  provisoes,  declarations,  and  agreements 
thereinbefore  declared,  limited  and  expressed  eonceming  the  same.     And 

Voiu  n.— 81 


4g2  SMITH'S  LKADINQ  CASES. 

reciting,  <<  that  Sir  Clement  Famham  and  ESward  Atkyns  were  possessed 
of  the  premises  in  question,  or  several  parts  thereof,  for  seyeral  terms  of 
years  then  in  being,  in  trust  for  Sir  Robert  the  father ;''  it  was  thereby 
declared  and  agreed  by  Sir  Robert  the  father,  that  Sir  Charles  Famham 
and  Edward  Atkyns  should  stand  possessed  of  the  premises  comprised  in 
the  said  terms,  during  the  residue  thereof,  upon  trust  and  to  the  use  and 
benefit  of  the  person  or  persons  to  whom  the  premises  (by  virtue  of  the 
limitations  therein)  should  belong. 

The  jury  found  that  the  first  of  the  said  indentures  was  executed  by 
Sir  Edward  Atkyns,  Sir  Robert  Atkyns  the  father,  and  Dame  Mary  his 
wife,  and  John  Lowe ;  the  second  of  the  said  indentures  was  executed  by 
Sir  Edward  Atkyns,  Sir  Robert  the  father,  Philip  Sheppard,  Sir  Clement 
r*^^nn  ^^^^^™^  ^t^nd  Edward  Atkyns,  Esq. ;  and  the  said  indenture  of 
t-  J  release,  by  Sir  Edward  Atkyns,  Sir  Robert  the  father.  Dame  Mary 
his  wife.  Sir  Clement  Famham,  Edward  Atkyns,  Esq.,  Sir  Oeorge  Car- 
teret, Sir  Philip  Carteret,  Edward  Swift,  Sir  Robert  Atkyns  the  son, 
and  Levis  Carteret ;  and  that  the  lease  for  a  year  was  executed  before  the 
release. 

That  in  Trinity  Term,  1669,  a  fine  was  levied ;  wherein  the  said  Sir 
Edward  Carteret  and  John  Lowe  were  plaintiffs,  and  the  said  Sir  Edward 
Atkyns,  Sir  Robert  the  father,  and  Dame  Mary  his  wife  deforciants,  of 
the  premises  in  question  (amongst  the  said  other  lands  contained  in  the 
greater  deed  i\  but  no  fine  was  ever  levied  of  the  lands  contained  in  the 
little  deed  only. 

Afterwards,  on  the  6th  of  July,  1669,  Sir  Robert  the  son  was  married 
to  the  said  Levis  Carteret. 

Dame  Mary  (the  wife  of  Sir  Robert  the  fiither)  died  on  2nd  March, 
1680: 

After  which,  viz.,  on  26th  April,  1681,  Sir  Robert  the  father,  being 
seised  of  the  premises  in  question,  as  of  freehold,  for  the  term  of  his  natu- 
ral life,  without  impeachment  of  waste  (and  being  then  on  the  point  of 
marrying  a  second  wife,  Mrs.  Ann  Dacres,)  duly  executed  an  indenture 
under  his  hand  and  seal,  attested  by  three  witnesses,  bearing  date  the 
same  26th  of  April,  1681,  and  made  between  himself  of  the  one  part, 
and  Sir  Robert  Dacres,  Ent.,  John  Dacres,  and  Ann  Dacres,  spinster, 
(sister  of  Sir  Robert  Dacres  and  John  Dacres,)  of  the  other  part:  by  which 
indenture  (after  reciting  the  above-mentioned  indenture  of  release  tripar- 
tite of  the  12th  of  June,  1669,  and  the  power  thereby  reserved  <<  for  the 
sud  Sir  Robert  Atkyns  the  father,  after  the  death  of  Dame  Mary,  to  limit 
all  or  any  part  of  the  manor  and  premises  in  question,  to  any  future  wife 
or  wives  he  should  happen  to  marry,  for  the  term  of  the  natural  life  or 
lives  of  such  wife  or  wives  only,  for  her  or  their  jointure  or  jointures'') 
it  is  witnessed  that  in  consideration  of  the  then  intended  marriage  between 
the  said  Sir  Robert  Atkyns  the  father  and  the  said  Ann  Dacres,  and  of 
her  marriage  portion,  the  said  Sir  Robert  Atkyns  the  father,  in  pursuance 
of  the  said  power  to  him  reserved,  and  of  all  and  every  power  and  autho- 
rity whatsoever,  did  grant,  assign,  limit,  and  appoint  the  said  manor  of 
r*33l1  ^^^^^9  ^^^  other  the  premises  in  question,  *unto  the  said  Ann 
^        -J  Dacres,  for  and  during  the  term  of  her  natural  life,  for  her  joint- 
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nre,  and  in  bar  and  reoompenso  of  her  dower  and  thirds  at  the  common 
law. 

On  the  28th  April,  1681;  the  said  Robert  Atkjns  the  father  married 
the  said  Ann  Dacres. 

On  31st  Maj,  1698,  Sir  Robert  Atkyns  the  father,  being  seised  of  the 
premises  in  question,  as  of  freehold  for  life,  without  impeachment  of  waste, 
executed  an  indenture  of  lease,  under  his  hand  and  seal,  attested  by  three 
'witnesses,  dated  on  the  same  31st  day  of  May,  1698,  and  made  between 
himself  of  the  one  part,  and  Thomas  Dacres,  Esq.,  Robert  Dacres,  Oent., 
and  John  Dacres,  Gent.,  (the  three  sons  of  the  before-named  Sir  Robert 
Dacres,  Knt.,  and  nephews  of  Dame  Ann  Atkyns  then  wife  of  Sir  Robert 
Atkyns  the  father,)  of  the  other  part.  This  indenture  of  lease  recites 
the  indenture  tripartite  of  release  of  the  12th  of  June,  1669 ;  whereby 
Sir  Edward  Atkyns  and  Sir  Robert  Atkyns  the  father  did  (amongst  other 
lands)  grant,  release,  and  confirm  to  the  said  Sir  Edward  Carteret  and 
John  Lowe,  and  their  heirs,  the  said  manor  of  Swell  Inferior,  otherwise 
Nether  Swell,  with  the  appurtenances,  and  all  those  rents  of  assize  of 
the  free  tenants  of  the  said  manor  extending  to  one  half-penny  and  one 
pound  of  pepper ;  and  all  the  rents  of  customary  tenants  of  the  said  manor ; 
and  the  capital  messuage  and  farm  of  the  Bold ;  and  the  park  called  Swell 
Park,  otherwise  Abbott's  Wood ;  and  all  and  all  manner  of  tenths  or 
tithes  of  the  said  park ;  and  the  barcary  or  sheep  house  called  Oannow, 
and  the  grounds  or  closes  of  meadow  or  pasture  adjoining  or  belonging 
thereto;  and  the  waler-mill  called  Bold  Mill,  with  the  dams,  streams, 
waters,  attachments,  fenders,  soak,  suit,  mulcture,  grist,  and  appurtenances 
thereunto  belonging }  all  the  tolns  of  the  customary  tenants  of  the  said 
manor,  and  all  and  all  manner  of  tenths  and  tithes  of  all  the  premises 
whatsoever,  which  unto  the  late  dissolved  monastery  of  Hales  did  belong ; 
all  that  common  of  pasture  for  400  sheep  and  20  beasts,  upon  the  hills 
and  fields  of  Nether  Swell,  at  all  times  in  the  year  except  in  the  open 
time,  and  in  the  open  time  common  of  pasture  within  the  said  fields  for 
all  manner  of  beasts  without  number,  rate,  or  stint;  and  the  several 
pastures  called  Murden  Leasows;  all  that  barcary  or  sheep-house 
within  the  said  pasture;  all  that  pasurage  or  feeding  for  600  r^ooo-i 
*sheep,  or  for  more  or  less  at  the  will  and  pleasure  of  the  tenant  ^  -^ 
of  the  said  pastures  called  Murden  Leasows  for  the  time  being,  in  and 
upon  the  demesne  lands,  waste  lands,  and  other  lands  belonging  to  the 
said  farm  of  the  Bold  or  elsewhere,  in  such  ample  manner  as  the  late 
abbott  of  the  said  dissolved  monastery  of  Hales  aforesaid  and  his  pre- 
decessors had  kept  and  occupied  the  same  within  the  manor  of  Swell 
aforesaid ;  all  those  grounds  in  Nether  Swell  aforesaid  theretofore  in  the 
tenure  of  John  Winsmore  or  his  assigns ;  all  that  half-acre  of  land  in 
Nether  Swell  sometime  in  the  tenure  of  the  curate  of  the  church  of 
Stowe,  in  the  said  county  of  Gloucester ;  all  that  fishing  of  the  river  or 
water  of  the  whole  manor  of  Nether  Swell,  with  all  profits  and  com* 
modities  to  the  same  belonging ;  all  those  portions  of  tithes  whatsoeveri 
and  all  and  all  manner  of  tithe  of  com,  grain,  blade,  sheaf,  hay,  wool, 
lambs,  pasture,  and  other  tenths  and  tithes  whatsoever  in  and  upon  the 
premises  or  any  part  of  them  growing,  renewing  or  increasing  (being  the 
premises  in  question;)  to  the  several  uses  by  the  said  indenture  limited 
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as  aforesaid :  And  it  also  recites  the  power  to  the  said  Sir  Robert  Atlcjns 
the  father,  ''for  leasing  the  premises/'  as  it  is  set  forth  in  the  said 
indenture.  Then  it  is  witnessed  by  this  indenture  of  lease,  that  the  said 
Sir  Robert  Atkjns  the  father,  in  consideration  of  the  rent  thereby 
reserved,  in  pursuance  of  the  power  to  him  reserved  in  and  by  the  said 
recited  indenture,  and  by  virtue  thereof,  and  of  all  and  every  power  and 
authority  whatsoever,  did,  by  that  his  present  writing  indented,  under  his 
hand  and  seal,  testified  by  the  several  witnesses  whose  names  are  there- 
upon indorsed,  demise,  lease,  grant,  and  to  farm  let,  to  the  said  Thomas 
Dacres,  Robert  Dacres,  and  John  Dacres,  and  their  assigns,  the  said 
manor,  and  all  and  singular  the  said  lands,  tithes,  tenements,  heredita- 
ments, and  premises,  with  their  and  every  of  their  rights,  members,  and 
appurtenances,  in  Swell  Inferior,  otherwise  Nether  Swell ;  and  all  and 
every  the  rents  reserved  upon  any  leases  or  grants ;  to  hold  to  them  the 
said  Thomas,  Robert,  and  John  Dacres,  from  the  making  thereof,  for  and 
during  the  natural  lives  of  them  the  said  Thomas,  Robert,  and  John 
Dacres,  and  the  life  of  the  longer  liver  of  them ;  yielding  and  paying 
therefor,  during  the  said  term,  unto  the  said  Sir  Robert  Atkyns  party 
P^oQQ-i  thereto,  and  after  his  decease,  to  such  person  *or  persons  respee- 
L  J  tively  to  whom  the  said  manor  and  premises  were  limited,  accord- 
ing to  their  respective  estates  and  tithes,  the  yearly  rent  of  three  hundred 
and  threescore  pounds,  at  Michaelmas  and  Lady-day,  by  even  and  equal 
portions. 

In  which  said  indenture  of  lease  is  contained  a  clause,  in  these  words; 
viz. :— <'  The  true  intent  and  meaning  of  this  estate  or  term  for  lives,  so 
hereby  granted  and  made  to  the  said  Thomas  Daores,  Robert  Dacres,  and 
John  Dacres,  and  the  survivor  of  them,  being  to  preserve  the  said 
remainder  so  limited  in  the  premises  by  the  said  recited  indenture  to  the 
right  heirs  of  the  said  Sir  Robert  Atkyns  party  to  these  presents,  and  to 
such  person  or  persons  to  whom  the  said  Sir  Robert  Atykns  party  to 
these  presents  shall  in  any  way  dispose  of  the  same,  from  being  barred  of 
any  recovery  to  be  suffered,  or  by  any  other  act  to  be  attempted  or  done 
for  the  barring  of  the  same." 

On  the  8th  June,  1698,  John  Dacres,  one  of  the  lessees  in  the  above- 
mentioned  indenture  of  lease,  alone,  executed  a  letter  of  attorney,  under 
his  hand  and  seal,  reciting  the  said  last  indenture  of  lease,  and  empower- 
ing and  authorising  Thomas  Barker,  Gent.,  as  his  attorney,  to  take  livery 
and  seisin  of  the  premises  last  above-mentioned,  fiom  the  said  Sir  Robert 
Atkyns,  the  father;  for  himself  (the  said  John  Dacres,)  and  for  the  said 
Thomas  and  Robert  Dacres  and  every  of  them,  in  their  names  and  for 
their  use,  according  to  the  purport  and  true  meaning  of  the  said  recited 
indenture  of  lease;  and  to  enter  and  take  possession  of  the  said  manor 
and  premises  in  the  said  indenture  contained,  to  the  use  of  them  and 
every  of  them  ;  he  the  said  John  Dacres  allowing  of  all  and  every  act  and 
acts  so  done  by  the  said  attorney,  to  be  as  effectual  and  sufficient  in  law, 
as  if  he  had  been  personally  present  and  had  done  the  same. 

On  the  5th  July,  1698,  Sir  Robert^Atkyns  the  father,  being  so  seised 
as  aforesaid,  and  then  in  the  actual  possession  of  the  said  manor  and 
premises,  did,  in  his  own  person,  deliver  seisin  and  possession  thereof 
anto  the  said  Thomas  Barker,  to  the  use  of  the  said  Thomas,  Robert,  and 
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John  Dacres,  and  of  every  of  them,  and  of  the  sarvlvor  of  them,  acoord- 
ing  to  the  purport  and  true  meaning  of  the  said  indenture ;  he  the  said 
Thomas  Barker  heing  authorised  and  appointed,  by  a  letter  of  attorney 
under  hand  and  seal  of  the  said  John  *I)aores,  and  by  him  duly  rvoo/i-i 
executed,  <^  for  him  and  to  his  use  and  in  his  name,  and  for  the  ^  -I 
said  Thomas  and  Robert  Dacres,  and  to  their  use  and  in  every  of  their 
names,  to  take  and  receive  the  said  livery  and  possession  of  the  said 
capital  messuage,  manor,  and  premises  accordingly ;"  as  by  an  indorse- 
ment on  the  said  letter  of  attorney  (which  is  set  out  in  the  verdict) 
appears. 

But  the  jury  found  that  the  said  Thomas  Dacres,  Robert  Dacres,  and 
John  Dacres,  the  lessees  named  in  the  last-mentioned  indenture,  or  either 
of  them,  never  were  in  possession  of  the  premises  in  question,  otherwise 
than  by  the  said  livery  and  seisin  so  given  by  the  said  Sir  Robert  Atkyns 
the  father  as  aforesaid;  and  that  they  or  either  of  them  did  not  receive 
or  pay  any  rent  for  or  in  respect  of  the  said  premises ;  and  that  the  said 
indenture  of  lease  was  not  found  in  the  custody  of  Thomas  Dacres,  the 
surviving  lessee,  at  the  time  of  his  death. 

On  27th  May,  1708,  Sir  Robert  Atkyns  the  father,  being  so  seised  of 
the  said  premises  and  of  the  remainder,  and  reversion  thereof  as  aforesaid, 
made  his  will,  dated  the  same  27th  day  of  May,  1708,  attested  by  four 
witnesses;  and  thereby  confirmed  his  wife's  jointure;  and  then  recited, 
<<  that  he  was  seised  of  the  remainder  and  reversion  in  fee  of  the  said 
manor  and  other  the  premises  in  question;  and  that  such  remainder 
or  reversion,  after  the  death  of  his  wife,  was  also  further  expectant  upon 
an  estate  in  special  tail,  settled  upon  his  son  Sir  Robert  upon  his  marriage, 
by  the  above-mentioned  deed  of  12th  June,  1669 ;  and  that  he  had  made 
a  lease  to  the  said  Thomas,  Robert,  and  John  Dacres,  for  their  lives  and 
the  life  of  the  longer  liver  of  them,  according  to  the  power  he  had  reserved 
to  himself  upon  the  said  settlement/'  After  which  recital,  he  disposed 
of  his  said  remainder  or  reversion  in  fee,  to  the  lessor  of  the  plaintiff,  in 
tail  male. 

The  whole  devise  was  in  the  following  words ;  viz. :  <<  I  give  and  con- 
firm unto  my  said  wife  Damo  Ann  Atkyns,  all  those  lands,  tenements, 
and  hereditaments  in  Lower  Swell  aforesaid,  which  were  settled  upon  her 
for  her  jointure,  before  our  marriage:  and  I  hereby  further  give  and 
devise  to  her,  for  term  of  her  life,  my  manor  of  Lower  Swell,  and  all  the 
rest  of  my  lands,  tenements,  and  hereditaments  whatsoever  in  Lower  Swell 
aforesaid,  for  term  of  her  life,  *as  an  addition  to  her  jointure,  r^tooe-i 
And  whereas  I  am  seised  of  the  remainder  and  reversion  in  fee  of  I-  -^ 
the  said  manor  of  Lower  Swell,  and  of  the  rest  of  the  said  lands,  tene- 
ments, and  hereditaments  in  Lower  Swell,  so  settled,  and  by  this  my  will 
given  and  confirmed  to  my  said  wife  for  her  life ;  which  remainder  or 
reversion,  after  the  death  of  my  wife,  is  also  further  expectant  upon  an 
estate  in  the  said  manor  and  lands  in  special  tail  settled  upon  my  son  Sir 
Robert  Atkyns  upon  his  marriage,  by  deed  dated  the  12th  June,  1669, 
and  upon  his  sons  by  his  now  wife  and  no  other  wife ;  and  whereas  I  have 
made  a  lease,  dated(a)  the  8th  day  of  June,  in  the  year  of  our  Lord, 

(a)  The  testator  mistakes  the  date  of  this  lease.    It  was  31st  May. 
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1698,  executed  by  livery  and  seisin,  to  Thomas  Dacres,  Esq  ,  and  to 
Kobert  and  John  Dacres,  Gentlemen,  for  the  lives  of  the  said  Thomas, 
Kobert,  and  John  Dacres,  and  the  life  of  the  longer  liver  of  them,  accord- 
ing to  a  power  I  reserved  to  myself  upon  the  said  settlement  made  upon 
the  marriage  of  my  said  son  Sir  Robert  Atkyns ;  now  I  give  and  devise 
the  said  remainder  or  reversion,  and  the  benefit  of  the  tmsts  of  the  said 
lease  for  lives,  to  my  grandson  John  Tracy  (the  now  yonnger  and  second 
son  living  of  my  son-in-law  John  Tracy  of  Stanway  in  the  said  county  of 
Gloocester,  Esq.,  by  my  daughter  Ann  Tracy  his  wife,)  and  to  the  heirs 
male  of  the  body  of  my  said  grandson  by  him  to  be  begotten.  And  if  my 
said  grandson  happen  to  die  without  issue  male,  then  I  give  and  devise 
the  said  remainder  or  reversion  to  the  next  younger  son  of  the  said  John 
Tracy  my  son-in-law,  called  Ferdinando  Tracy,  and  to  the  heirs  male  of 
the  body  of  the  said  Ferdinando.  And  for  default  of  such  issue,  then  I 
give  and  devise  the  said  remainder  or  reversion  to  the  next  youngest  son 
my  son-in-law  John  Tracy  may  happen  to  have^by  my  said  daughter,  and 
to  the  heirs  male  of  the  body  of  such  next  younger  son  /'  and  so  on,  to 
other  still  younger  sons,  &c.  (These  devises  were  all  upon  condition  that 
the  said  sons  respectively  so  inheriting  the  said  manor  and  lands,  should 
constantly  use  to  call  and  write  themselves  by  the  name  of  Atkyns  only, 
for  their  surname,  and  by  no  other  surname.)  And  then  the  will  proceeds 
thus :— -<<  I  do  further  give  and  devise  all  my  houses,  and  all  lands,  tene- 
ments,  and  hereditaments,  situate,  lying,  and  being  in  or  near  Cursitor's 
Alley  in  Holbourn,  within  the  city  of  London  or  the  suburbs  thereof,  or 
P^qo/tn  within  the  county  of  Middlesex,  or  *in  either  of  them;"  in  like 
L  J  manner,  and  upon  the  like  condition,  &c.  And,  reciting  that  the 
reversion  or  remainder  of  his  manor  and  lands  in  and  of  Sapperton  afore- 
said, and  of  the  advowson  of  the  church  of  Sapperton,  and  of  and  in  his 
manor  of  Pinbury  and  of  the  lands  thereto  belonging,  as  also  of  Pinbury 
Park,  was  in  him  and  his  heirs;  and  also  of  the  Seven  Hundreds  of 
Cirencester,  and  of  the  Hundreds  of  Bisley  (all  in  the  said  county  of 
Gloucester;)  he  devised  the  same  in  like  manner.  The  words  of  his  will 
are  these : — "  I  have  also  made  a  lease  for  lives  of  the  said  manors  of 
Sapperton  and  Pinbury,  and  of  the  said  advowson  of  Sapperton,  and  of 
the  said  Pinbury  Park,  and  of  all  the  said  several  hundreds,  the  better  to 
preserve  and  support  the  said  remainders  and  reversions  from  being  cut 
off  or  barred  by  any  recovery.  And  if  my  said  younger  grandson  happen 
to  die  without  issue  male,  then  I  give  and  devise  the  same  reversions  and 
remainders  to  my  nephew  Richard  Atkyns  (eldest  son  of  my  late  brother 
Sir  Edward  Atkyns,  deceased)  and  to  his  heirs." 

On  9  th  February,  1709,  Sir  Robert  Atkyns  the  father,  died,  seised  of 
the  premises  in  question. 

Upon  his  death.  Dame  Ann,  his  widow  and  relict,  entered  thereupon ; 
claiming  the  same  for  her  life,  for  her  jointure,  under  and  by  virtue  of 
the  above-mentioned  indenture  of  26th  April,  1681 ;  and  was  in  posses- 
sion thereof. 

The  jury  then  find  an  indenture  tripartite  dated  the  18th  of  May,  1710, 
made  between  Richard  Atkyns,  Esquire,  eldest  son  and  executor  of  Sir 
Edward  Atkyns  (the  surviving  trustee  in  whom  the  term  for  years  men- 
tioned in  the  greater  deed  were  vested,)  on  the  first  part ;  Joseph  Walker, 
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Gknt.  on  the  second  part;  and  the  said  Sir  Bohert  Atkyns  (the  son)  on 
the  third  part;  by  which,  after  reciting  the  indenture  of  release  of  12th 
Jane,  1699,  and  that  it  was  therein  mentioned  that  Sir  Clement  Farnham 
and  Edward  Atkyns  were  possessed  of  several  terms  for  years  in  the  pre- 
mises in  question,  and  that  they  were  to  stand  possessed  thereof  in  trust 
for  such  person  and  persons  for  whose  use  and  uses  the  same  were  limited 
by  the  said  indenture;  and  reciting  that  the  said  Sir  Robert  Atkyns  (the 
son)  then  claimed  the  said  manor  and  premises  by  and  under  the  said  inaen- 
tare :  and  that  Sir  Clement  Farnham  was  dead,  and  the  said  Edward 
Atkyns,  (afterwards  Sir  Edward  Atkyns,  Knt.,  Lord  Chief  '*'Baron  r^oo^-i 
of  the  Exchequer)  suryiyed  him,  and  was  also  then  dead,  haying  ^  -I 
first  made  his  will,  and  the  said  Edward  Atkyns  executor  thereof,  and 
that  he  had  proved  the  same;  the  said  Richard  Atkyns,  at  the  instance 
and  request  of  the  said  Robert  Atkyns  (the  son,)  testified  by  his  executing 
the  said  indenture,  and  in  consideration  of  6«.  paid  to  him  by  the  said 
Joseph  Walker,  assigned  oyer  thcf  said  manor  and  premises  in  question  to 
the  said  Joseph  Walker,  to  hold  him,  his  executors,  administrators,  and 
assigns,  for  all  the  then  residue  and  remainder  of  the  said  terms,  whereof 
the  said  Clement  Farnham  and  Edward  Atkyns  or  either  of  them  were 
possessed ;  in  trust  for  the  said  Robert  Atkyns  (the  son)  and  the  heirs 
male  of  his  body  by  the  before  mentioned  Dame  Loyis  his  wife  (the  said 
premises  being  so  limited  in  and  by  the  said  indenture  of  release  of  12th 
June,  1669.)  In  which  said  indenture  there  is  a  covenant  from  Sir 
Robert  (the  son)  to  indemnify  the  said  Richard  Atkyns,  his  heirs,  exe« 
cutors,  and  administrators,  against  any  damages  he  or  they  might  sustain 
by  reason  of  his  making  the  said  assignment  to  the  said  Joseph  Walker 
as  aforesaid. 

The  jury  further  find  that  Dame  Ann  Atkyns  being  so  in  possession  of 
the  premises  aforesaid;  in  Trinity  Term,  1710,  9  Anne,  an  ejectment  was 
brought  in  the  Court  of  Common  Pleas,  for  the  recovery  of  the  said  pre- 
mises, against  her  the  said  Dame  Ann  and  the  tenants  in  possession  of  the 
same  premises,  by  John  Philips,  upon  the  several  demises  of  the  said  Sir 
Robert  Atkyns  the  son,  and  of  the  said  Joseph  Walker:  in  which  eject- 
ment, the  demises  were  laid  upon  the  22d  day  of  May,  9  Anne.  To  hold 
from  the  20th  day  of  the  same  May  for  seven  years.  And  the  said  ejects 
ment  was  tried  at  the  bar  of  the  Court  of  Common  Pleas,  in  Michaelmas 
Term  following;  and  a  general  verdict  was  found  for  the  plaintiff;  and 
judgment  was  entered  up  thereupon  against  her  and  the  rest  of  the  defend* 
ants  therein,  for  the  said  John  Philips ;  and  he  recovered  ierminum  iuum 
predtdumf  and  had  an  habere  /acicu  pouessionem. 

The  jury  further  find,  that  upon  the  trial  the  said  two  indentures,  called 
greater  and  lesser  deeds,  of  12th  June,  1669,  were  both  of  them,  read 
and  given  in  evidence  to  the  jury;  but  that  the  deed  of  assignment  of 
18th  May,  1710,  was  not  produced,  nor  given  in  evidence,  to  the  jury. 

*They  find  that  soon  after  the  said  judgment  in  ejectment,  and  r#QQo-| 
during  the  life  of  Dame  Ann,  Sir  Robert  Atkyns  (the  son)  entered  t-  J 
into  and  was  in  possession  of  the  premises  in  question,  and  in  the  said 
declaration  in  ejectment  mentioned. 

They  find  that  on  1st  January,  1710,  John  Philips,  the  said  plaintiff  in 
ejectment,  snrrendered  the  two  terms  mentioned  in  the  said  declaration  io 
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ejectment  to  be  demised  to  him  by  the  said  Sir  Robert  Atkyns  (the  son) 
and  Joseph  Walker^  to  the  said  Sir  R.  A.  (the  son)  then  in  possession  of 
the  premises. 

They  farther  find  that  on  the  17th  January,  1710,  the  said  R.  A.  the 
son,  being  so  in  possession  as  aforesaid,  and  daring  the  lifetime  of  the  said 
Dame  Ann  Atkyns^  widow,  made  a  feoffment  to  James  Earle,  of  the  pre- 
mises in  question,  in  fee;  by  indenture  tripartite  of  that  date,  made 
between  himself,  on  the  first  part ;  James  Earle,  yeoman,  on  the  second 
part;  and  John  Holmden,  Gent.,  on  the  third  part;  which  feoffment  in 
fee  is  therein  declared  to  be  for  the  docking,  barring,  and  destroying  all 
estates  tail,  use  and  uses,  reyersions  and  remainders,  at  any  time  thenio-* 
fore  made,  created,  or  limited  of  and  in  the  manor  and  premises  in  ques- 
tion ;  and  for  the  vesting  and  settling  an  estate  in  fee  simple  therein,  to 
and  in  the  said  Sir  Robert  the  son.  Sir  Robert  (the  son)  did  therefore, 
in  consideration  of  ds.,  vthereby  grant,  bargain,  sell,  enfeoff  and  confirm 
unto  the  said  James  Earle,  his  heirs  and  assigns,  the  premises  in  question, 
to  hold  to  and  to  the  use  of  the  said  James  Earle,  his  heirs  and  assigns 
for  ever;  to  the  intent  and  purpose  that  the  said  James  Earle  might  become 
perfect  tenant  of  the  freehold  of  the  said  premises,  in  order  for  the  suffer- 
ing a  common  recovery  in  Hilary  Term  then  next ;  wherein  the  said  John 
Holmden  was  to  be  demandant,  the  said  James  Earle  tenant,  and  Sir  Robert 
himself  a  vouchee.  Which  recovery,  it  was  thereby  declared,  was  to  be 
and  enure  to  the  use  and  behoof  of  the  said  Sir  Robert  Atkyns  (the  son,) 
his  heirs  and  assigns,  for  ever ;  and  to  and  for  no  other  use,  intent,  or  pur- 
pose whatsoever.  And  by  this  same  deed.  Sir  Robert  Atkyns  (the  son) 
constituted  Edward  Carter  and  John  Longford  his  attorneys  and  attorney, 
either  jointly  or  severally  to  enter-  upon  and  take  seisin  and  possession  of 
the  premises,  and  to  give  and  deliver  seisin  and  possession  thereof  to  the 
r«^^Ql  ^^^  James  Earle  and  his  heirs  and  ^assigns  forever,  according  to 
L  J  the  purport  and  true  meaning  and  for  the  purposes  in  the  said  deed 
mentioned. 

And  the  jury  find  that,  on  the  20th  January,  1710,  Edward  Carter, 
one  of  the  said  attorneys,  entered  upon  the  premises,  and  gave  seisin  and 
possession  thereof  to  the  said  James  Earle,  by  virtue  of  the  said  warrrnt 
of  attorney  contained  in  the  said  indenture :  as  appears  by  a  memorandum 
indorsed  upon  the  said  indenture,  and  found  by  the  verdict. 

They  find  that  in  Hilary  Term,  9  Anne  (1710,)  a  recovery  was  suffered 
of  the  premises,  wherein  John  Holmden  was  demandant ;  James  Earle, 
tenant;  and  Sir  Robert  Alkyns  (the  son)  and  Levis  his  wife,  vouchees, 
and  seisin  executed  thereon  :  which  recovery  they  find  to  be  prosecuted, 
had,  and  executed  to  the  several  uses  mentioned  in  the  said  deed  of  feoff- 
ment. And  they  find  that,  after  this  recovery.  Sir  Robert  (the  son)  con- 
tinued in  possession  of  the  premises  till  the  9  th  of  November,  1711. 

They  find  the  death  of  the  said  R.  A.  (the  son)  on  9lh  November,  1711, 
without  issue  male  by  the  said  Lovis  his  wife,  who  survived  him. 

They  also  find  that  an  ejectment  was  brought  for  the  premises,  against 
the  present  defendant,  Robert  Atkyns,  Esq.,  and  his  tenants  of  the  premi- 
ses in  question  in  Hilary  Term,  1711,  10  Anne,  by  John  Miles,  as  plain- 
tiff, on  the  several  demises  (both  laid  to  be  made  on  14th  February,  8 
Anne,  1709,  which  is  five  days  after  Sir  R.  A.  the  elder's  death)  of  Dame 
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Anu  AtkyDS  the  jointress^  and  of  Thomas  Daores,  the  surviying  lessee 
under  the  indentore  of  lease  of  31st  May,  1698.  And  in  Easter  Term, 
1712|  11  Anne,  a  general  verdiet  was  given  for  the  plaintiff,  on  both 
demises,  on  a  trial  at  bar  in  this  ooart :  and  judgment  was  entered  np 
accordingly,  « that  the  plaintiff  do  reco?er  his  several  terms  aforesaid/' 
And  the  said  Dame  Ann  Atkyns  entered  npon  the  premises  in  question 
immediately  after  this  last  judgment,  and  continued  in  possession  thereof 
till  9th  October,  1712,  when  she  died. 

Soon  after  the  death  of  Dame  Ann,  the  (original)  defendant,  Robert 
Atkyns,  Esq.,  nephew  and  heir-at-law  to  Sir  R.  A.  the  son  (and  also  heir* 
at-law  to  Sir  R.  A.  the  father)  entered  upon  the  premises,  and  continued 
in  possession  thereof  till  his  death ;  which  happened  on  16th  March,  1753. 
[Robert's  death  was  just  three  ^months  after  the  now  lessor  of  the  r«q4A-i 
plaintiff's  actual  entry;  and  it  was  after  issue  joined  in  this  pre-  ^  J 
sent  ejectment.] 

John  Dacres,  one  of  the  lessees  in  the  indenture  of  lease,  dated  81st 
May,  1698,  died  in  1705. 

Robert  Dacres,  another  of  them,  died  in  1706. 

Thomas  Dacres,  the  third  of  them,  survived  the  other  two,  and  died  on 
23d  July,  1752. 

They  find  that  John  Atkyns  the  lessor  of  the  plaintiff,  never  was  in 
possession  of  the  premises  in  question,  or  any  part  thereof,  nor  in  receipt 
of  the  rents  and  profits  thereof,  or  any  part  thereof,  nor  entered  there- 
upon, till  the  15th  December,  1752;  when  he  made  an  actual  entry  into 
and  upon  the  same;  claiming  the  same  as  devisee  thereof  under  and  by 
virtue  of  the  will  of  the  said  Sir  Robert  Atkyns  the  father ;  and  ejected, 
drove  out,  and  removed  the  said  Robert  Atkyns,  Esq.,  Charles  Coxe, 
Thomas  Horde,  &o.,  therefrom;  and  was  seised  thereof  as  the  law  requires; 
and  being  so  seised  thereof,  made  the  demise  to  the  said  Cyprian  Taylor 
the  now  plaintiff,  on  the  16th  of  December,  1752,  to  hold  from  thence  for 
fifteen  years :  by  virtue  whereof  the  said  Cyprian  Taylor  entered  on  the 
18th,  and  was  ejected  by  the  defendants  on  the  19th. 

And  then  they  conclude  generally,  as  usual ;  submitting  the  matters  of 
law  to  the  judgment  of  the  court  upon  the  above  facts. 

This  case  was  argued  four  several  times;  first,  on  Tuesday,  3d  June, 
1755,  by  Mr.  Yorke,  for  the  plaintiff,  and  Mr.  Knowler  for  the  defend- 
ants; again,  on  Tuesday,  11th  November,  1755,  by  Mr.  Pratt  for  the 
plaintiff,  and  Mr.  Perrott  for  the  defendants ;  a  third  time,  on  Tuesday, 
11th  May,  1756,  by  Mr.  Caldecot  for  the  plaintiff,  and  Mr.  Serjeant  Prime 
for  the  defendants ;  and  a  fourth  time,  on  Friday,  19th  November,  1756, 
by  Mr.  Caldecot  for  the  plaintiff,  and  Mr.  Knowler  for  the  defendants. 
But  it  is  unnecessary  to  repeat  the  three  first  arguments  particularly,  be- 
cause the  last  includes  the  general  substance  of  them. 

The  sum  of  what  was  urged  on  the  part  of  the  plaintiff  was,  that  the 
leasing  and  jointuring  powers  existed  at  the  time  when  they  were  executed 
by  Sir  Robert  Atkyns  the  father;  that  those  powers  were  well  executed 
by  him;  that  the  lease  and  jointure  made  by  him,  in  pursuance  of  those 
*powerS|  were  an  impediment  to  his  son  Sir  Robert  the  younger's  r4rQ4-i -i 
suffering  a  common  recovery ;  that  even  supposing  that  James  ^  -I 
Earl  was  a  good  tenant  to  the  prsocipe,  yet  the  entry  of  Dame  Ann  the 
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jointress,  within  the  five  years,  avoided  this  recovery;  and  consequently 
that  the  remainder  or  reversion  in  fee,  devised  to  the  lessor  of  the  plaintiff 
by  Sir  Robert  the  father,  was  not  barred  by  the  recovery  thns  suffered  by 
Sir  Robert  the  son. 

These  points  were  entered  into  very  largely  by  Mr.  Oaldecot  and  the 
gentlemen  who  had  spoken  before  him  on  the  same  side. 

First,  they  endeavoured  to  prove  that  the  powers  reserved  to  Sir  B.  A. 
the  father  by  the  two  deeds  of  12th  June,  1669,  were  in  being  and  valid 
at  the  time  of  the  execution  of  the  lease  to  Dacres;  and  secondly,  that 
they  were  well  executed;  and  consequently,  that  there  were  estates  of 
freehold  subsisting  at  the  time  when  Sir  B.  A.  the  son  made  the  feoffment 
to  Earl ;  vis.  Dame  Ann's  jointure  and  the  leaae  to  the  Dacres.  And 
therefore,  thirdly,  they  insisted  that  these  life-estates  were  impediments 
to  Sir  R.  A.  the  son's  suffering  the  common  recovery.  For  they  denied 
that  Sir  Robert  Atkyns  the  son  was  tenant  in  tail  in  possession  at  the 
time  that  he  made  the  feoffment  to  James  Earle :  so  that  Earle  could  not 
be  a  good  tenant  to  the  prs&cipe. 

And  they  insisted  that  even  admitting  that  Sir  R.  A.  the  son  was  tenant 
in  tail  in  possession,  yet  he  could  not  upon  this  naked  possession,  without 
the  freehold,  make  a  good  tenant  to  the  praecipe  without  the  jointress  and 
the  lessee  for  life's  joining.  And  that  the  Court  cannot  (under  14  Oeo. 
2,  c.  20,  s.  1,)  presume  a  previous  surrender  or  conveyance  of  the  estates 
for  life  in  order  to  make  the  recovery  good. 

Fourthly,  they  further  insisted,  that  supposing  Sir  Robert  Atkyns  the 
son  was  tenant  in  tail  in  possession,  and  also  that  there  was  a  good  tenant 
to  the  praecipe  (so  that  the  recovery  was  good,  as  a  common  conveyance,) 
yet  the  re-entry  of  Dame  Ann  Atkyns,  the  jointress,  within  the  five  years 
(in  1712)  actually  avoided  this  recovery ;  which,  if  not  void,  was  at  least 
voidable  by  the  tenant  for  life :  and  this  re-entry  of  the  tenant  for  life 
re-vested  all  the  subsequent  estates. 

r*S421  *''^^®  geeat  stress  of  the  question  lief  (as  they  said)  upon  the 
1-        -■  tenant  to  the  praecipe. 

The  first  point,  in  order  of  time,  is  the  validity  of  the  two  powers 
created  by  the  greater  deed  of  1669. 

But  there  is  no  ground,  either  for  the  supposition  of  a  fact  "  that  the 
lesser  deed  must  have  been  executed  last ;"  nor  for  any  inference  in  point 
of  law,  ''  that  it  operates  to  the  extinction  of  these  powers.'' 

The  fact  concerning  the  priority  of  execution  of  the  two  deeds  cannot 
now  be  determined  by  any  evidence  :  therefore  presumption  must  deter- 
mine it. 

Now  one  of  these  deeds  is  an  agreement  to  execute  the  other;  conse- 
quently, must  have  been  prior  to  it.  The  lesser  deed  covenants;  the 
greater  performs  that  covenant :  therefore  the  lesser  was  prior.  If  it  had 
been  executed  last,  that  would  have  destroyed  the  very  effect  of  it  and 
the  powers  raised  by  it.  Dame  Mary  was  giving  up  and  exchanging  her 
former  jointure,  and  therefore  she  might  desire  a  single  distinct  deed  to 
secure  her  own  interest.  For  which  purpose  a  deed  of  covenant  was  the 
most  proper.  And  there  was  no  deed  to  incumber  this  lesser  deed,  with 
the  powers  inserted  in  the  greater  deed ;  which  powers  did  not  concern 
her.     Whereas,  in  order  to  support  the  contrary  argument,  it  is  necessary 
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to  suppose  a  new  agreement  (without,  and  even  against,  any  reason  for  it) 
to  alter  and  destroy  the  former  agreement.  But  if  the  parties  had  meant 
80,  they  would  have  so  expressed  it. 

However,  supposing  the  lesser  deed  to  have  been  actually  executed  fast, 
yet  being  all  uno  flatUy  the  law  will  order  the  time,  so  that  the  proper 
deed  shall  be  taken  to  be  anterior,  and  the  other  subsequent,  according  to 
the  reason  of  the  thing  and  the  intent  of  the  parties.  Diggers  case,  1  Co. 
Rep.  173 ;  Alban/s  case,  1  Go.  Bep.  107,  and  2  Eep.  75,  the  Lord 
CromwelFs  case. 

And  the  operation  of  the  fine  will  follow  the  construction  of  the  deed. 
Countess  of  Rutland's  ease,  5  Co.  26,  a.   ^ 

Therefore  the  existence  of  the  powers  being  established,  the  next  ques- 
tion is,  "whether  they  have  been  well  executed?'*  Dame  Mary's  jointure 
has  not  been  objected  to;  but  the  lease  made  to  the  Dacres  has :  first,  as 
being  without  a  subsisting  power  in  Sir  R.  A.  the  elder,  the  lessor,  to 
*make  it ;  secondly,  as  being  feiudulent,  even  supposing  him  to  r^o^-i 
have  had  power  to  make  it )  thirdly,  as  the  livery  and  seisin  was  *-  J 
made  to  the  attorney  of  one  only  of  the  three  lessees,  and  not  to  all  three, 
or  their  joint  attorney. 

Now  it  is  true  that  a  tenant  in  tail  in  possession  may  suffer  a  recovery  : 
so  also  may  a  tenant  in  tail  in  remainder,  if  he  can  get  in  the  tenant  for 
life. 

But  the  original  donor  may  interpose  as  many  estates  for  life  as  he 
pleases,  before  and  prior  to  the  tenancy  in  tail.  And  this  lease  to  the 
Dacres,  under  the  power,  is  just  the  same  as  if  it  had  been  originally 
interposed.  And  the  declaration  of  the  intention  will  not  vitiate  the 
estate  limited  to  these  Dacres :  if  it  had  been  even  a  condition  annexed, 
in  restraint  of  alienation,  such  a  condition  would  have  only  been  void,  and 
the  estate  good.  Co.  Litt.  24,  a;  Corbefs  case,  1  Co.  84;  Mary  Porting- 
ton's  case,  10  Co.  35,  b. 

As  to  fraud — there  is  nothing  fraudulent  in  this  lease.  And  both  the 
terms  have  been  actually  recovered  at  law. 

If  Sir  R.  A.  the  father's  superfluous  declaration  has  any  effect,  it 
makes  the  lease  g6od :  and  it  would  have  been  adjudged  good,  if  it  had 
been  called  in  question  whilst  it  subsisted.  2  Leon.  132.  Moore  and 
Saville's  case. 

And  no  one  is  hurt  or  defrauded  by  this  lease.  Not  the  jointress :  for 
the  full  and  best  rent  is  reserved.  Therefore  Cro.  Eliz.  5,  the  Countess 
of  Sussex's  case,  does  not  affect  this  case :  for  there  the  jointress  suffered. 
Nor  is  the  tenant  in  tail  hurt ;  for  the  same  reason,  as  to  his  rent :  and  as 
to  the  postponing  his  power  to  suffer  a  recovery,  it  was  legal,  and  might 
have  been  done  by  a  real  actual  demise  for  life  or  lives.  And  the  eyes 
of  this  court  do  not  pierce  further  than  the  shell  of  the  conveyance,  not 
to  the  design  of  it.  As  in  cases  of  terms  to  preserve  contingent  remain- 
ders, this  court  cannot  hinder  the  trustee  from  destroying  them :  so,  of 
terms  to  attend  inheritances ;  which  this  court  cannot  hinder  the  mort- 
gagee from  getting  in.  Cro.  Car.  190,  the  case  of  Nash  v.  Preston,- is  a 
strong  case  to  show  that  the  court  of  law  will  not  meddle  with  the  equity 
of  the  case. 
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Now  this  lease  has  pursued  the  power :  and  this  oourt  will  not  meddle 
with  the  intent. 

r*^441  I'^'^^s  made  by  churchmen,  for  the  benefit  of  their  'families, 
■-  -I  are  generally  as  fictitious  as  this :  and  jet  they  are  always  allowed 
to  be  good. 

As  to  the  livery  and  seisin — ^this  livery  to  Thomas  Barker  enured  to 
the  use  of  all  the  three  Bacres,  according  to  the  purport  and  true  mean- 
iug  of  the  letter  of  attorney,  most  explicitly  therein  expressed,  and  so 
declared  at  the  time  of  the  livery,  by  Sir  R.  A.  the  elder,  who  gave  it. 

This  sufficiently  appears  (as  the  present  infeofiPment  was  by  deed)  from 
Bro.  Abr.,  title  FeffementM  de  terre$j  pi.  16,  67,  72,  and  Go.  Litt.  48  b, 
49  a.  But  2  Anders.  196,  pi.  14,  the  case  of  Davy  v.  Abbot,  is  in  point : 
'tis  most  exactly  the  same  case  as  this. 

So  that  the  life  estates  of  Dame  Ann  and  of  the  three  Dacres  appear 
to  have  been  well  created. 

Consequently  therefore,  a  double  freehold  is  sufficiently  established; 
viz.  one  in  Dame  Ann,  the  other  in  the  Dacres. 

From  hence  it  follows,  thirdly,  that  Sir  Robert  Atkyns  the  son  was  by 
them  precluded  from  suffering  this  recovery ;  as  he  was  not  tenant  in  tail 
in  possession  at  the  time  of  his  making  the  feoffment  to  James  Earle. 
Therefore  he  was  to  gain  a  freehold  as  he  could,  by  right  or  wrong ;  and 
it  may  be  said  that  either  of  them  will  do. 

But  even  supposing  him  to  have  been  tenant  in  tail  in  possession,  yet 
James  Earle  was  no  good  tenant  to  th^prmdpe. 

When  he  recovered  against  Dame  Ann,  he  was  not  tenant  in  tail  in 
possession ;  but  he  recovered  against  her  upon  a  supposition  <<  that  he 
was ;''  which  supposition  was  grounded  therefore  upon  a  mistake.  And 
the  terms  which  Philips  recovered  as  his  lessee,  and  surrendered  to  him, 
were  both  of  them  fictitious.  So  that  the  feoffment  to  Earle  must  fall  to 
the  ground,  having  no  foundation  to  support  it.  And  though  livery  was 
given  to  him  by  Sir  Robert,  yet  Sir  Robert  himself  continued  in  posses- 
sion till  his  death. 

Which  observations  being  premised,  this  part  of  the  case  may  be  con- 
sidered, first,  on  Sir  Robert's  verdict  and  judgment  against  Dame  Ann ; 
and  secondly,  on  his  subsequent  feoffment  to  Earle. 

First — His  entry  under  the  judgment  cannot  amount  to  a  disseisin  : 
r*S451  ^^^  ^^  ^^  thereby  an  estate  pursuant  to  his  *title,  as  there  claimed 
L  J  by  him ;  it  could  not  be  more  than  an  estate  in  tail,  expectant 
upon  two  freeholds.  It  could  not  be  a  disseisin )  because  it  was  an  entiy 
under  a  verdict.  In  truth,  he  gained  only  a  bare,  naked  possession, 
without  the  freehold.  And  so  is  the  writ  of  habere  fdcias  poaessumem  ; 
and  the  judgment  is  <<  to  recover  the  term''  only.  And  Gro.  Elix.  438, 
the  case  of  Bateman  v.  Allen  (upon  a  devise  the  same  with  that  in  the 
case  of  Newys  and  Soholastica  his  wife  v.  Larke,  in  Plowd.  403),  also 
proves  this. 

Therefore  the  entry  under  the  judgment  in  ejectment  could  give  no 
title  to  Sir  R.  A.  the  son  to  suffer  a  recovery :  it  was  a  lawful  entry,  but 
an  unlawful  holding.  Go.  Litt.  67  b.  A  wrongful  withholding  is  not  a 
disseisin,  but  a  deforcement.  Go.  Litt  277  b,  831  b,  854  b,  855,  356. 
And  this  is  without  the  freehold. 
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'Tis  like  the  cases  of  tenant  at  sufferance :  12  Assize,  22 ;  Co.  Litt.  57 
b ;  1  Bo.  Abr.  659,  title  Disseisin,  letter  C.  pi.  10,  11 ;  Cro.  Jac.  169 ; 
the  case  of  Bntler  y.  Dackmanton;  Co.  Litt.  270,  271;  Cro.  Eliz.  238, 
the  case  of  Allen  y.  Hill.  All  which  cases  concar  to  proye  <<that 
nothing  shall  operate  by  way  of  disseisin  bat  a  tortious  entrj.'^ 

And  there  is  no  middle  kind  of  holding,  between  a  naked  possession, 
that  disturbs  nothing,  and  a  fee  which  disturbs  eyerjthing. 

Then,  secondly,  as  to  the  feoffment  to  James  Earle.  It  gained  no 
estate  to  Earle.  This  is  a  yery  great  point  to  families,  for  the  preserya- 
tion  of  entails. 

If  the  contrary  construction  should  preyail,  eyen  tenants  at  will  might 
do  the  same  thing. 

But  the  line  is  drawn  thus :  yii.,  '<  that  a  tenant  in  tail,  with  a  freehold 
may  bar :  but  without  it,  he  cannot.'' 

A  real  feoffment,  indeed,  may  do  it ;  but  a  fictitious  one  cannot ;  but 
shall  be  considered  as  fraudulent  and  yoid,  like  that  in  Sayill,  126.  Leon. 
White  y.  William  Bacon.  It  is  not  a  discontinuance ;  Swift  y.  Heath, 
Carthew,  109,  110. 

Sir  R.  A.  the  son  gained  no  fee  by  it,  to  himself;  nor  any  to  Earle : 
and  the  court  will  consider  it  as  merely  coUusiye. 

That  he  gained  none  to  himself,  appears  from  1  Brownlow,  230;  Dame 
Pett's  case;  2  Inst.  412,  413 ;  Cro.  Car.  302;  Blunden  y.  Baugh;  Brao- 
ton,  lib.  4,  pa.  161,  162 ;  Go.  Litt.  153;  Dy.  62 ;  11  Assise,  6;  Powsley 
y.  Blackman,  Cro.  Jac.  659 ;  Bull  y.  Wyat,  Cro.  Car.  388. 

*That  he  gained  none  to  Earle  is  equally  true.  Earle  gained  r^oAfri 
no  estate  of  freehold  by  this  feoffment,  either  as  a  wrong-doer  or  L  J 
as  a  disseisor.  1  Yentr.  360.  Serjeant  Maynard's  argument  in  Moor  y. 
Pitt. 

He  might,  indeed,  be  taken  as  a  disseisor,  at  the  election  of  the  right 
owner;  but  not  against  it.  And  here  was  intention  of  a  disseisin.  Cro. 
Jac.  643,  Ferrers  y.  Farmer;  1  Mod.  107,  Fountain  y.  Coke.  In  fact, 
here  was  no  actual  disseisin :  for  Sir  B.  A.  the  son  continued  in  posses- 
sion. Neither  was  here  any  force  or  expulsion.  And  it  is  not  eyery  entry 
that  is  a  disseisin ;  His  no  disseisin,  unless  there  be  an  expulsion.  Co. 
Litt.  181 ;  1  Salk.  246,  pi.  2,  most  expressly.  Considering  this  feoffment 
as  part  of  the  conyeyance  of  a  common  recoyery,  as  a  common  assurance. 
Sir  Bobert  the  younger  had  no  power  to  make  a  feoffment. 

It  is  not  hereby  meant  that  he  could  not  in  fact  make  a  feoffment :  eyery 
man  in  possession  may  do  it.  But  this  Sir  B.  A.  the  son  could  not  oon- 
yey  an  estate  of  freehold  by  any  rightful  conyeyance — as  fine,  release,  or 
bargain  and  sale.  And  if  he  cannot  do  it  by  a  rightful  method,  will  the 
law  permit  him  to  do  it  by  a  wiongfal  one?  Surely  not.  The  possession 
of  a  tenant  at  su&rance  is  not  sufficient  to  build  a  title  upon.  Co.  Litt. 
278 ;  Cro.  Jac.  169 ;  Cro.  Eliz.  238. 

Common  reooyeries  are  now  considered  as  a  mere  conyeyance ;  and  the 
recoyeror  is  a  mere  instrument  and  creature  of  the  tenant  in  tail.  2  Bep. 
77,  Cromwell's  case;  Poph.  23,  the  case  of  Crocker  and  York  y.  Dormer; 
Cro.  Jac.  643,  Sir  John  Ferrers  and  Sir  John  Curson  y.  Bichard  Fermor 
and  others;  2  Bo.  Bep.  247,  S.  C.  at  the  end  of  it);  1  Mod.  107,  Foun- 
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tain  V.  Coke.     So,  the  known  cage  of  copjholdB,  4  Co.  28,  a ;  Coke's 
Compleat  Copyholder :  and  the  case  in  1  Bo.  Bep.  223,  Herbert  y.  Binion. 

From  all  which  cases  it  is  clearly  to  be  inferred,  that  the  whole  trans- 
action is  one  common  assorance ;  that  the  recoveror  is  a  creatore  and 
instrument  of  the  tenant  in  tail ;  and  that  it  shall  not  be  considered  as  a 
tortious  entry  and  a  disseisin  in  a  common  assurance. 

Such  a  feoffment  as  this  may  be  made  by  any  person  in  possession ;  and 
if  this  should  be  established  it  may  be  of  very  mischievous  consequenoe, 
and  will  introduce  a  new  law,  contrary  to  all  former  rules  and  doctrines. 
rn.oA'T-i  *^^®  B^^'  ^^  ^'  ^1  ^-  ^^}  considers  a  common  recovery  as  a 
L  J  common  assurance ;  and  has  a  proviso,  <^  that  the  person  had  a 
title  to  make  a  tenant  to  the  proectpe"  And  here  is  not  the  least  ground 
to  presume  that  the  tenants  for  life  either  joined  or  surrendered  their 
estates. 

Now  if  the  law  considero  that  some  persons  have  this  power,  and 
others  have  not,  the  law  will  never  suffer  that  to  be  done  by  fraud,  which 
cannot  be  done  fairly  and  regularly.  And  this  whole  transaction  is 
fraudulent  and  collusive,  and  done  eo  animo  to  bar  the  subsequent  estates ; 
and  is  therefore  void,  as  a  fraud,  within  the  rule  and  reason  of  Fermor's 
case,  3  Co.  7  b,  which  considers  an  estate  made  by  collusion  and  fraud  as 
no  estate. 

Lastly — ^Admitting  the  facts  of  Sir  B.  A.  the  son's  being  tenant  in 
tail  in  possession ;  and  also  that  there  was  a  good  tenant  to  the  praecipe; 
yet  the  re-entry  of  the  jointress  actually  avoided  it,  and  revested  all  the 
subsequent  estates. 

If  the  recovery  was  not  absolutely  void,  but  good  as  a  common  convey- 
ance, yet  it  was  voidable :  and  if  it  was  voidable,  then  it  was  actually 
avoided  by  the  entry  of  Dame  Ann  upon  demises  laid  as  fur  back  as  the 
14th  of  February,  1709. 

To  prove  this,  they  applied  the  cases  in  11  Co.  51  b,  Lifford's  case; 
Cro.  Eiiz.  540,  Holcomb  v.  Bawlyns ;  1  Anderson,  352,  Butler  v.  Baker; 
FitzOibbon,  225,  Bunker  v.  Cooke,  Holt's  cases,  748 ;  1  Co.  14  b,  Sir 
William  Pelham*s  case;  and  a  case  in  C.  B.  in  H.  12  Ann,  GoodtiUe  v. 
Bisden. 

It  is  like  the  regress  of  a  disseisee,  which  avoids  all  intermediate  acts 
by  relation. 

Mr.  Knowler,  who  twice  argued  this  case  for  the  defendants,  included 
in  his  last  argument  all  that  had  been  or  <>ould  be  urged  on  that  side  of 
the  question ;  and  it  was  to  the  following  effect : 

The  main  question  upon  this  case  is,  whether  the  recovery  suffered  by 
Sir  B.  A.  the  son,  be  a  good  recovery. 

For  'tis  insisted  by  the  lessor  of  the  plaintiff,  <<  that  the  recovery  is  void, 
as  being  suffered  by  a  person  who  had  only  a  bare  possession,  and  had  no 
power  to  make  a  tenant  to  the  praecipe,'' 

But  if  the  recovery  is  good,  the  lessor  of  the  plaintiff  can  have  no 
1-^040-1  ^i^l^ ;  because  he  claims  under  a  limitation  in  fee,  ^expectant  on 
^  -1  the  determination  of  an  estate  tail,  which  is  barred  by  the  reco- 
very. 

The  limitations  under  which  all  the  parties  derive  their  title  are  con- 
'd  in  two  deeds,  dated  12th  June,  1669 :  which,  from  their  bulk. 
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tnd  for  difltinotion's  sake^  have  been  called  the  great  deed  and  the  little 
deed. 

The  great  deed  is  a  release^  groanded  on  a  bargain  and  sale  for  a  year; 
the  little  deed  is  a  covenant  to  levy  a  fine^  and  a  declaration  of  the  uses 
of  the  fine. 

In  speaking  to  the  qnestioni 

Fonr  matters  must  be  taken  into  consideration ;  viz : — 

First,  the  order  in  which  the  two  deeds  were  executed;  and  in  what 
manner  they  influence  each  other.  And  from  this  consideration  it  will 
appear,  whether  the  leasing  and  jointuring  powers  did  exist  at  the  time 
when  they  were  exercised  by  Sir  Robert  Atkyns  the  father. 

Secondly,  supposing  the  leasing  and  jointuring  powers  did  then  exist, 
then  wheUier  those  powers  were  well  executed  by  the  said  Robert  the 
father. 

Thirdly,  supposing  they  were  well  executed,  then  whether  the  lease  or 
the  jointure,  made  pursuant  to  these  powers,  were  an  impediment  to  Sir 
Robert  Atkyns  the  son's  sufiPering  the  recovery. 

Fourthly,  if  the  recovery  was  good,  then  whether  the  re-entry  of  Dame 
Ann«  under  the  second  ejectment,  did  avoid  it 

PiiBt,  as  to  the  order  in  which  the  two  deeds  were  executed,  and  in  what 
manner  they  influence  each  other. 

It  is  found  by  the  verdict,  that  Sir  R.  A.  the  father,  being  seised  of  the 
estate  in  question  and  of  several  other  estates,  on  12th  June,  1669,  made 
and  executed  three  indentures.  By  the  first,  he,  in  consideration  of  a  mar- 
riage before  that  time  had  with  Dame  Mary  his  then  wife,  and  of  her  releas. 
ing  a  former  jointure  made  to  her  before  their  marriage,  covenanted  that 
he  and  the  said  Dame  Mary  his  wife  and  Sir  Edward  Atkyns  (his  father) 
would  levy  a  fine  to  Edward  Carteret  and  John  Lowe,  of  the  estate  in 
question  only,  to  the  use  of  Sir  R.  A.  the  father  for  life,  sans  waste ; 
remainder  to  the  said  Dame  Mary,  for  life,  for  her  jointure ;  remainder 
to  Sir  R.  A.  the  son,  and  the  heirs  male  of  his  body  by  Levis  Carteret 
his  intended  wife ;  remainder  to  the  right  heirs  of  Sir  Robert  the  father* 

^By  the  second  indenture  (taken  in  the  order  as  they  stand  in  pKQ^qi 
the  verdict)  the  estate  in  question  is  bargained  and  sold  by  Sir  L  J 
Edward  A.  and  Sir  R.  A.  the  father,  to  Sir  Edward  Carteret  and  John 
Lowe,  for  a  year. 

By  the  third  indenture.  Sir  Edward  A.  and  Sir  Robert  A.  the  father, 
in  consideration  of  a  marriage  before  that  time  had  between  Sir  R.  A.  the 
father  and  dame  Mary  his  then  wife,  and  of  a  marriage  to  be  had  between 
Sir  R.  A.  the  son  and  Levis  Carteret,  and  of  her  marriage  portion,  and  for 
a  provision  to  be  made  for  Dame  Mary,  of  a  jointure,  release  the  estate  in 
question  {inter  alia)  to  Carteret  and  Lowe  and  their  heirs,  to  the  use  of 
Sir  R.  A.  the  father  for  life,  sans  waste ;  remainder  (except  timber)  to 
Dame  Mary  for  life,  for  her  jointure ;  remainder  to  Sir  R.  A.  the  son,  and 
the  heirs  male  of  his  body  on  the  body  of  Levis  Carteret ;  remainder  to 
the  right  heirs  of  Sir  R.  A.  the  father.  (These  are  all  the  limitations  in 
this  indenture,  concerning  the  estate  in  question.)  Sir  R.  A.  the  father 
covenanted  with  Sir  George  Carteret  (the  father  of  Levis  C)  that  for  the 
better  securing  the  estate  in  question  to  Sir  Edward  C.  and  John  Lowe 
and  their  heirs,  he  and  Dame  Mary  his  wife  and  Sir  Edward  Atkyns, 
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would  levy  a  fine  to  Carteret  and  Lowe  and  their  heim,  to  the  uses  before 
declared. 

In  Trinity  Term  1669,  a  fine  with  proolamations  was  levied  of  the 
estate  in  question  (together  with  other  estates)  by  Sir  Edward  A.,  Sir  R. 
A.  the  father,  and  Dame  Mary  his  then  wife,  to  Sir  Edward  Carteret  and 
John  Lowe. 

It  is  not  found  which  of  the  two  deeds  was  executed  first  (though  it  was 
a  matter  of  fact ;)  so  that  the  priority  of  execution  must  be  determined  by 
the  court  from  circumstances  and  presumptions. 

The  order  in  which  the  two  deeds  stand  in  the  verdict  eondudes 
nothing,  one  way  or  the  other ;  since  they  are  placed  there  as  they  were 
given  in  evidence. 

Then  he  proceeded  to  compare  the  two  deeds,  and  to  reason  upon  them ; 
and  argued  very  elaborately,  that  either  the  little  deed  was  executed  after 
the  great  deed ;  or  that  the  little  deed  was  made  with  a  view  to  control  or 
correct  the  great  deed ;  or  that  the  great  deed,  and  the  little  deed,  and 
the  fine,  must  be  considered  as  one  assurance  (though  not  as  incorporated, 
r^Q^Ol  ^^^  ^  ^°^  single  act :)  and  in  either  *case,  there  is  an  end  of  the 
t-        -I  leasing  power,  and  also  of  the  jointuring  power. 

And  he  argued  very  strenuously,  that  the  fine  would  extinguish  both 
those  powers ;  because  they  were  powers  appendant  and  annexed  to  Sir  R. 
A.  the  father's  estate  for  life,  and  not  collateral  to  his  estate. 

Second  point  or  head — Supposing  the  great  deed  was  last  executed,  or 
that  it  controls  or  corrects  the  little  deed  ;  then 

Whether  the  leasing  and  jointuring  powers  were  well  executed  by  Sir  B. 
A.  the  father. 

He  chose  to  say  nothing  as  to  the  execution  of  the  jointuring  power;  no 
circumstances  attending  the  execution  of  it  having  been  laid  before  the 
jury  :  but  confined  himself  to  the  other  (the  leasing  power.) 

Now  this  lease  is  void,  as  against  law ;  being  made  for  no  other  purpose 
than  to  restrain  Sir  B.  A.  the  son  from  suffering  a  recovery.  For  that 
restraint  is  against  law. 

The  power  to  sufier  a  common  recovery  is  a  privilege  inseparably  inci- 
dent to  an  estate  tail :  it  is  a  potestas  alienandi,  which  is  not  restrained 
by  the  Statute  de  Donis,  and  has  been  so  considered  ever  since  Taltaram's 
case.  [12  E.  4,  14  b,  pi.  16.]  And  this  power  <<  to  suffer  a  common  re- 
covery cannot  be  restrained  by  condition,  limitation,  custom,  recognii- 
ance,  statute,  or  covenant. 

That  it  cannot  be  restrained  by  condition,  appears  by  Co.  Litt.  223  b, 
224  a,  and  Sonday's  case,  9  Bep.  128. 

That  it  cannot  be  restrained  by  limitation,  appears  by  Cro.  Jao.  696, 
Foy  V.  Hinde ;  and  by  Sonday's  case,  and  other  books. 

That  it  cannot  be  restrained  by  custom,  appears  by  the  case  of  Taylor 
and  Shaw,  in  Carter,  6  &  22. 

That  it  cannot  be  restrained  by  recognizance  or  by  statute,  appears  by 
Poole's  case,  cited  in  Moore,  810. 

That  it  cannot  be  restrained  by  covenant,  appears  by  the  case  of  Collins 
V.  Plummer,  1  Peere  Wms.  104. 

That  an  attempt  to  suffer  a  common  recovery  cannot  be  restrained,  ap- 
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pears  by  Corbet's  case,  in  the  1  Bep.  83 ;  Mildmay's  case,  in  the  6  Bep. 
40;  and  the  case  of  Pierce  ▼.  Win,  in  1  Yentr.  321. 

And  that  a  conclusion  to  suffer  a  recovery  cannot  be  restrained,  ap- 
pears by  Mary  Portington's  case  in  the  10  Rep.  35.  v 
'So  that  the  question  is  reduced  to  this :  '<  whether  that  can  be  rjnofii-i 
eflfected  by  a  lease  made  pursuant  to  a  power  which  cannot  be  at-  t.  J 
tained  by  a  condition,  limitation,  custom,  statute,  recognizance,  or  cove- 
ninf' 

Since  the  law  has  been  thus  careful  to  preserve  this  incidental  privilege 
of  suffering  a  common  recovery  to  a  tenant  in  tail,  surely  it  will  not  per- 
mit this  new  experiment,  equally  destructive  to  that  privilege,  to  take  place. 
This  is  the  first  attempt  of  the  kind :  and  it  is  a  sound  rule  of  law,  "  that 
what  never  has  been,  ought  not  to  be  permitted.'' 

The  lease  is  also  void,  as  being  fraudulent :  for  it  was  made  to  deprive 
Sir  B.  A.  the  son,  of  the  profits  of  the  estate,  and  of  an  incidental  power 
over  it.  And  the  fraud  which  made  it  void  was  apparent.  And  as  the 
estates  affected  by  the  lease  subsisted  before  the  lease  was  made,  the  lease 
was  fraudulent  at  common  law. 

To  prove  the  lease  to  be  fraudulent,  he  relied  on  Savill,  126 ;  the  case 
of  White  V.  Bacon,  H.  82,  Eliz.  In  a  formedon^  the  tenant  pleaded  non- 
tenure :  on  which  the  parties  were  at  issue.  The  jury  found  «  that  the 
tenant  made  a  feoffment  to  several  persons,  to  their  own  proper  use,  be- 
fore the  writ  purchased ;  and  that  the  feoffees  never  took  the  profits  of  the 
land;  but  that  the  feoffor  took  them  until  the  day  of  purchasing  the  writ." 
And  the  doubt  was,  whether  the  feoffment  was  fraudulent,  as  against  the 
demandant.  And  the  judgment  of  the  court  was,  <<  that  it  was  fraudu- 
lent and  void."  Now  if  the  feoffee's  not  taking  the  profits,  but  the 
feoffor's  taking  them,  was  a  reason  for  adjudging  the  feoffment  to  be  frau- 
dulent against  the  demandant  in  that  case ;  the  lessee's  not  taking  the 
profits^  not  paying  the  reserved  rent,  nor  having  the  lease  in  his  custody, 
but  the  lessor's  continuing  in  possession  and  taking  the  profits  to  the  day 
of  his  death,  seem  in  the  present  case  to  be  full  as  cogent  reasons  for  de- 
termining this  lease  to  the  Dacres  to  be  fraudulent,  against  Dame  Mary 
and  Sir  B.  A.  the  son. 

If  this  case  should  be  answered  by  saying,  '^  the  feoffment  therein 
mentioned  was  made  void  by  13  Eliz.  c.  5,  made  against  fraudulent 
grants,"  the  reply  would  be  '<  that  that  statute  was  made  in  affirmance  of 
the  common  law ;"  as  appears  by  Twine's  case  in  the  3  Bep.  82  b.  But- 
he  argued  that  the  lease  was  fraudulent  not  only  at  common  law,  but 
^likewise  by  the  statute.  For  the  marriage  of  Dame  Mary  with  r^icqeo-i 
Sir  B.  A.  the  father,  and  Dame  Mary's  releasing  her  former  t-  J 
jointure,  were  a  valuable  consideration  for  the  estate  limited  /to  Dame 
Mary  for  life :  and  the  marriage  portion  of  Lovis  Carteret  was  a  valuable 
consideration,  which  extended  to  the  limitation  to  Sir  B.  A.  the  son,  and 
the  heirs  male  of  his  body  by  Lovis  Carteret. 

Here  it  had  been  observed,  <<  that  if  the  lease  had  been  called  in 
question  whilst  it  subsisted,  it  could  not  have  been  avoided ;  but  would 
have  been  adjudged  absolute,  for  the  benefit  of  the  lessees :  and  2  Leon. 
132,  Moore  and  Savill,  and  other  books  were  cited  as  authorities  to  sup- 
port the  observation. 
VoIn  II.— 32 
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Answer — ^The  objection  to  the  lease  is,  <<that  it  never  did  snbsist/'  for 
the  reasons  which  have  been  mentioned :  and  if  the  lease  was  void  from 
the  beginning,  'tis  a  contradiction  to  say  ^<  it  shall  be  adjudged  absolate." 
And  the  authorities  cited  are  all  of  conditions  subsequent  to  the  estatey 
created  at  the  same  time  with  the  condition.  In  which  oases  there  was 
no  objection  to  the  estate  (for  the  estate  was  allowed  to  be  well  created ;) 
but  the  objections  were  to  the  conditions^  which  were  subsequent  to  the 
estate. 

It  has  been  observed  farther,  <<  that  the  eyes  of  the  court  do  not  pierce 
further  than  the  shell  of  a  conveyance ;  not  to  the  design  of  the  maker 
of  it.''  Here  indeed  one  must  be  at  a  loss  for  an  answer,  for  want  of 
knowing  what  the  shell  of*  a  conveyance  is.  But  there  is  one  thing  that 
appears  upon  this  special  verdict,  which  very  much  favours,  if  it  does 
not  directly  establish,  what  we  have  been  contending  for :  and  that  is  the 
verdict  which  is  found  to  have  been  obtained  by  Sir  R.  A.  the  son  against 
Dame  Ann  the  second  wife  of  Sir  B.  A.  the  father ;  which  verdict  is  a 
disaffirmance  of  the  leasing  and  jointuring  powers,  and  could  not  have 
been  obtained  if  those  powers  had  subsisted.  'Tis  true,  there  is  a  deed 
found  also  in  the  special  verdict,  which  was  made  between  the  death  of 
Sir  B.  A.  the  father  and  the  bringing  the  ejectment,  and  to  which  Sir  R. 
A.  the  son  is  a  party ;  inf^))  which  deed  there  is  a  recital  <<  that  Sir  B. 
A.  the  son  then  claimed  tne  estate  in  question,  by  and  under  the  great 
deed ;"  which  deed  was  not  g^ven  in  evidence  on  the  trial  of  the  ejectr 
P^neq-i  nicut.  But  thls  finding  b  *a  matter  of  no  moment ;  for  the  little 
L  J  deed  was  executed  either  before  or  at  the  time,  or  else  subsequent 
to  the  time  of  executing  the  great  deed.  If  it  was  executed  subse- 
quent to  the  execution  of  the  great  deed,  then  the  little  deed  and  fine 
control  the  great  deed,  by  extinguishing  the  powers.  If  it  was  executed 
before  or  at  the  time  of  executing  the  great  deed,  then  the  two  deeds  and 
the  fine  may  be  taken  as  one  assurance.  And  in  that  case,  the  little  deed 
corrects  the  great  one,  by  limiting  the  estate  in  question  to  Sir  B.  A. 
the  father,  discharged  of  the  powers.  And  in  either  case  it  may  be  said, 
with  great  truth,  "  that  Sir  B.  A.  the  son  claimed  under  the  great  deed." 
However,  supposing  the  person  who  drew  the  deed  had  mistaken  the  law, 
and  made  a  false  recital,  surely  a  mis-recital  of  matter  of  law  will  not 
conclude  a  court  of  justice.  And  what  Sir  B.  A.  the  son's  own  opinion 
upon  the  matter  was,  will  appear  by  the  recent  pursuit  of  his  title  against 
Dame  Ann ;  for  Sir  B.  A.  the  father  died  in  February,  1709 :  and  in 
Trinity  Term  following.  Sir  B.  A.  the  son  brought  his  ejectment  against 
Dame  Ann,  who  was  then  in  possession  of  the  estate  under  the  jointuring 
power. 

But  it  having  been  found,  <<  that  afterwards  Dame  Ann  brought  an 
ejectment,  and  recovered  the  estate,  upon  two  demises,  one  made  by  her- 
self and  the  other  by  the  surviving  lessee  for  life ;"  it  hath  been  insisted 
that  Dame  Ann  could  not  have  obtained  that  verdict,  unless  the  two 
powers,  or  one  of  them,  at  least,  had  then  existed. 

To  which  it  may  be  answered,  that  it  does  not  appear  that  the  little 
deed  was  produced  in  evidence,  upon  the  trial  of  that  ejectment.     Or 

(b)  The  indenture  tripartite,  dated  May  ISth,  1710. 
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perhaps  the  joioturing  power,  only  might  thea  be  in  qaestion  :  or  there 
might  have  been  other  reasons  for  the  difference  in  opinion.  But  how- 
ever it  might  happen,  still  that  verdict  is  not  conclusive. 

Here  Mr.  Knowler  argued  that  the  lease  to  the  Dacres  must  have 
determined  in  1711,  upon  the  death  of  Sir  B.  A.  the  son  without  issue 
male  :  and  the  lessor  of  the  plaintiff  was  barred  of  his  remedy  by  this 
action  of  ejectment  (being  an  action  grounded  on  an  entry,)  because  it 
wu  not  brought  within  twenty  years  after  his  title  accrued,  and  conse- 
quently, his  entry  was  not  lawful,  by  21  Jac.  1,  0.  16. 

But  these  parts  of  his  argument  are  omitted. 

The  third  point  or  head. — ^Bnt  supposing  the  leasing  and  the  nieqRj.-i 
^jointuring  powers  did  exist,  and  were  well  executed  by  Sir  B.  A.  ^  J 
the  father ',  the  matter  which  falls  next  under  consideration  is,  «  whether 
the  lease  or  jointure  made  in  execution  of  the  powers  were  an  impediment 
to  Sir  B.  A.  the  son's  suffering  the  recovery.'' 

The  point  we  shall  endeavour  to  establish  is,  that  James  Earle,  the 
person  against  whom  the  writ  of  entry  was  brought,  was  tenant  of  the 
freehold  when  judgment  was  given  against  him  in  the  common  recovery. 
And  we  shall  begin  with  observing  that  the  jointure  or  the  lease  could 
be  no  impediment  to  Sir  B.  A.  the  son's  suffering  the  recovery,  because 
neither  of  the  lessees  nor  Dame  Ann  were  in  possession  of  the  estate,  at 
the  time  when  Sir  B.  A.  the  son  made  the  feoffment  to  the  said  James 
Earle. 

(c)  If  the  court  should  be  of  opinion,  on  the  authority  of  2  Anderson, 
196,  ''that  the  livery  under  the  letter  of  attorney  of  John  Dacres  vested 
the  freehold  in  his  co-lessees  as  well  as  in  himself  and  not  in  himself 
only,"  then  we  insist  that  the  livery  was  void,  because  the  lessees  were  in 
possession  by  the  deed.  For  if  tenant  for  life  has  a  power  to  make  leases 
for  lives,  and  makes  a  lease  for  life  by  livery,  the  livery  is  void ;  because 
the  lease  takes  effect  by  the  deed :  for  by  sealing  the  deed  the  power  is 
executed.  2  Levinz,  149,  Wigson  and  Garrett;  1  Ventris,  291,  the 
Earl  of  Leicester's  case.  And  the  livery  being  void,  the  lessees  were 
never  in  possession ;  for  it  is  found  by  the  verdict,  <^  that  the  lessees  or 
either  of  them  were  never  in  possession  otherwise  than  by  the  livery." 

And  as  the  lease  was  no  impediment,  so  the  jointure  could  be  none. 
For  it  is  found,  ^*  that  Dame  Ann  being  in  possession  by  virtue  of  the 
deed  of  appointment,  and  claiming  the  estate  for  her  life  for  her  jointure, 
an  ejectment  was  brought  on  the  demise  of  Sir  B«  A.  the  son  and  J. 
Walkef  his  trustee,  against  Dame  Ann  and  the  tenants  in  possession  for 
the  recovery  of  the  estate ;  and  that  there  was  a  verdict  for  the  plaintiff, 
and  judgment  on  it :"  and  <ahat  a  writ  of  possession  was  awarded ;  and  that 
soon  after  the  judgment,  and  during  the  life  of  Dame  Ann,  Sir  B.  A.  the 
son  entered  into  and  was  in  possession  of  the  estates,  and  that  he  continued 
in  possession  to  the  day  of  his  death."  By  this  it  appears  that  the  join- 
tare  and  possession  of  Dame  Ann  was  removed  out  of  the  way. 

(«)  Note. — ^Upon  his  first  argnment,  he  had  urged  (upon  the  authority  of  Bro. 
Abr.  title  Feffements  de  terres,  pi.  67  V,  "  that  no  freehold  passed  by  the  liTerj^  to 
any  of  the  three  lessees,  except  John  Dacres,  who  ezecated  the  letter  of  attorney  to 
take  it;"  which  John  dying  in  1705,  the  lease  expired  then.  But  he  did  not  now 
insist  upon  this  point,  but  seemed,  rather,  to  gire  it  np. 
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P^Q- .-  *It  can  be  no  objeotion  to  the  legality  of  Sir  R.  A.  the  son's 
L  -I  possession,  « that  the  jadgment  was  not  executed  by  a  writ  of 
,  possession  3"  since  something  equivalent  to  it  is  fonnd,  yiz.  <<that  soon 
after  the  jadgment,  Sir  B.  A.  the  son  entered  into  and  was  in  possession 
of  the  estate/'  And  there  is  no  rule  of  law  more  unoontroverted,  than 
<<  that  a  recoveror  may  enter  without  a  writ  of  execution,  where  the  demand 
is  certain."  The  demandant  after  judgment  in  a  common  recovery  niay 
enter,  or  take  out  execution,  at  his  election.  Shelley's  case,  1  Rep.  106; 
Mary  Portington's  case,  10  Rep.  88.  Gonusee  may  execute  a  fine  execu- 
tory (which  does  not  take  effect  till  execution)  by  entry.  The  plaintiff 
may  have  a  redisseisin,  on  the  Statute  of  Merton,  c.  3,  (which  gives  it 
after  a  recovery  in  an  assize  of  novel  disseisin  and  delivery  of  seisin  by 
the  sheriff,)  as  well  where  he  executes  the  recovery  by  entry,  as  where  the 
sheriff  delivers  seisin  to  him.  The  juitron  who  recovers  in  quare  impedit| 
may  present  without  a  writ  to  the  bishop.  Hutton,  66,  Rudd  v.  Bishop 
of  Lincoln.  And  the  lessor  of  the  plaintiff  may  enter  after  recovery  in 
ejectment.  2  Sid.  156.  Sir  Robert  the  son  being  thus  in  possession  of 
the  estate ;  and  the  possession  which'  is  found  to  have  been  in  Dame  Ann 
having  been  removed,  the  effect  and  operation  of  the  feoffment  comes  next 
in  order  to  be  considered. 

But  Mr.  Knowler  said,  he  would,  out  of  the  respect  due  to  what  came 
from  the  court,  take  notice  of  an(c^),  intimation  of  one  of  their  lordships, 
expressing  a  desire  to  hear  it  argued  hypothetically,  supposing  the  less 
deed  to  have  been  first  executed,  and  supposing  the  powers  to  have  sub- 
sisted and  to  have  been  well  executed,  and  consequently  that  Sir  R.  A. 
the  son  was  only  tenant  in  tail  in  remainder ;  what  would  be  the  effect 
of  the  entry  of  such  tenant  in  tail  in  remainder,  under  or  in  consequence 
of  a  judgment  in  ejectment  ? 

And  he  hoped,  he  said,  to  make  it  appear  beyond  controversy,  that  Sir 
R.  A.  the  son,  after  his  entry  in  consequence  of  the  judgment  in  ejectment, 
became  tenant  in  tail  in  possession;  i.  e.  became  seised  of  an  estate  tail 
executed. 

The  gentlemen  who  have  argued  for  the  lessor  of  the  plaintiff,  have 
called  the  possession  of  Sir  R.  A.  the  son,  a  naked  possession.  But,  he, 
to  maintain  his  position,  would  show  that  the  right  of  possession  was  in 
Sir  R.  A.  the  son. 

P^oe/»-i  *There  is  a  sound  distinction  in  law  between  a  naked  possession 
L  -I  and  a  right  of  possession.  A  disseisor  has  only  a  naked  posses- 
sion :  the  disseisee  has  the  right  of  possession ;  for  he  may  enter  upon  the 
disseisor.  But  when  a  descent  is  cast,  the  right  of  possession  is  no'longer 
in  the  disseisee :  but  is  in  the  heir  of  the  disseisor :  for  the  disseisee  can- 
not enter  upon  the  possession  of  the  heir.  So  that  a  right  of  possession, 
and  a  right  of  entry,  are  convertible. 

A  judgment  is  an  act  of  law :  and  whilst  it  continues  in  force,  it  destroys 
the  title  of  the  adverse  party.  A  judgment  in  ejectment,  by  which  only 
the  possession  is  recovered,  not  only  destroys  the  right  of  possession  which 
was  in  the  adverse  party,  but  gives  a  right  of  possession  to  the  recoveror. 
And  if  the  judgment  in  ejectment  did  not  produce  this  effect,  the  lessor  of 

(d)  This  had  been  intimated  bj  one  of  the  jadges,  at  the  end  of  the  second  argu- 
ment. 
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the  plaintiff  coald  Dot  enter,  or  be  entitled  to  the  writ  of  habere  facioA 
possessioiiem  ;  but  his  having  a  right  to  enter  and  sue  out  that  writ,  infers 
his  right  to  the  possession.  Whilst  the  judgment  stands  in  force,  it  re- 
moves an  intervening  estate  out  of  the  way :  and  during  that  time,  'tis 
the  same  thing  as  if  it  had  never  existed.  And  the  recoveror's  right  to 
the  possession  will  continue  till  the  judgment  is  reversed  by  error,  or  fal-^ 
sified  in  another  action.  Like  the  case  where  the  tenant  in  tail  suffers  an 
erroneous  recovery )  so  long  as  the  recovery  remains  in  force,  it  is  a  bar 
to  the  tail,  and  the  issue  in  tail  has  no  right  to  the  estate  tail :  for  if  the 
tenant  in  tail  should  disseise  the  recoveror  and  die,  the  issue  would  not 
be  remitted ;  because  he  has  but  one  title  to  the  land  (which  is  the  title 
by  descent;)  and  there  must  be  two  titles  in  the  same  person  to  make  a 
remitter.     Go.  Litt.  349  a. 

Now  the  consequence  of  this  is,  that  the  right  to  the  possession  and  the 
remainder  in  tail  meeting  in  the  same  person,  and  that  person  being  Sir 
R.  A.  the  son,  the  possession  and  the  remainder  in  tail  united,  and  Sir 
R.  A.  the  son  became  seised  of  an  estate  tail  executed,  or,  (in  other  words) 
of  an  estate  tail  in  possession. 

If  the  nature  of  an  action  of  ejectment,  and  the  consequence  resulting 
from  a  recovery  in  it,  be  considered,  this  will  appear  in  a  clearer  light. 

An  ejectment  is  a  possessory  action;  in  which  almost  all  titles  to  land 
are  tried  :  whether  the  party's  title  is,  to  an  estate  in  fee,  fee  tail,  for  life 
or  for  years,  the  remedy  is  by  *one  and  the  same  action.  In  an  r^qe^-i 
action  of  ejectment,  the  plaintiff  recovers  only  the  possession  of  I-  -> 
the  land :  and  the  execution  is  of  the  possession  only.  But  if  the  lessor 
of  the  plaintiff  recovers  only  the  possession  of  the  land,  it  may  be  asked, 
<<  how  he  becomes  seised  according  to  his  title  T'  To  which  it  may  be 
answered,  that  when  a  person  is  in  possession  by  title  (as  every  person  is 
who  enters  in  execution  of  a  judgment  in  ejectment,  because  the  law  does 
no  wrong,)  the  possession  and  title  unite.  For  it  is  a  rule  of  law,  ^<  that 
when  a  man,  having  a  title  to  an  estate,  comes  to  the  possession  of  it  by 
lawful  means,  he  shall  be  in  possession  according  to  his  title :''  as  where 
the  title  is  to  have  a  fee,  he  becomes  seised  in  fee ;  where  the  title  is  to 
have  an  estate  tail,  be  becomes  seised  of  an  estate  tail,  and  so  on ;  the  law 
casting  the  estate  upon  him  according  to  his  title.  And  were  it  not  so, 
an  ejectment  would  be  the  most  ineffectual  remedy  for  the  trial  of  titles 
to  estates :  and  it  would  never  answer  the  purpose  of  which  it  was  brought 
into  use,  if  (as  the  counsel  on  the  other  side  would  have  it)  the  lessor  of 
the  plaintiff  nad  no  more  than  a  bare  possession,  after  an  execution  or 
entry  on  a  judgment  in  ejectment.  But  this  is  not  all.  For  a  great 
absurdity  would  follow,  were  it  otherwise :  a  man  would  have  a  rightful 
possession,  with  an  immediate  remainder  to  himself  in  tail;  a  notion  which 
never  existed  till  this  case  came  to  be  debated. 

What  is  it  that  converts  an  estate  tail  in  remainder  into  an  estate  tful 
executed,  in  any  case  ?  Certainly,  nothing  more  or  less  than  the  posses- 
sion's coming  to  the  remainder  in  tail.  For  if  there  is  tenant  for  life 
with  remainder  to  a  third  person  in  tail,  nothing  comes  to  the  remainder- 
man upon  the  death  of  the  tenant  for  life  but  the  possession ;  for  the 
estate  tail  was  in  him  before. 

And  whilst  the  estate  tail  continaed  executed,  Sir  B.  A.  the  son  made 
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the  feoffment  to  James  Barle ;  which  discoDtinaed  the  tidl,  and  Tested  a 
defeasible  fee  in  him :  and  the  prsecipei  npon  which  the  common  recovery 
was  suffered,  being  brought  against  him,  and  Sir  R.  A.  the  son  being  a 
a  party  to  the  common  recovery,  as  vouchee,  the  common  recovery,  thns 
circnmstanced,  barred  the  estate  tail  and  the  remainders  over. 

And  though  Dame  Ann  falsified  the  recovery  in  ejectment  brought  bj 
P^nen-i  Sir  R.  A.  the  son,  by  the  judgment  in  the  ^ejectment  afterwards 
t-  -I  brought  by  herself,  yet  that  falsification  had  no  other  effect  upon 
the  estate,  than  to  revive  her  right  to  the  possession.  Like  the  case  just 
now  cited,  of  an  erroneous  common  recovery  suffered  by  the  tenant  in 
tail,  where,  if  the  issue  in  tail  reverses  the  common  recovery  by  a  writ  of 
error,  the  reversal  revives  his  title  to  the  estate  tail,  and  consequently  he 
is  then  tenant  in  tail,  by  remitter.  So  that  Dame  Ann,  by  means  of  the 
recovery  in  the  ejectment  brought  by  herself,  having  the  right  to  the  pos- 
session, became  tenant  for  life  again,  in  possession ;  with  a  remainder  in 
fee  thereupon  expectant  to  the  recoveror  in  the  common  recovery,  or  to 
the  person  to  whose  use  the  common  recovery  was  declared. 

That  estates  may  open  and  shut,  or  be  spread  and  expand,  as  events 
happen,  is  not  unusual  in  our  law.  If  an  estate  is  limited  to  A.  for  life ; 
remainder  to  his  first  and  other  sons  in  tail;  remainder  to  A.  and  the  heirs 
of  his  body ;  till  A.  has  issue,  he  is  seised  of  an  estate  tail  executed :  npon 
the  birth  of  a  son,  that  estate  opens,  and  lets  in  the  son ;  and  A.  thereupon 
becomes  tenant  for  life,  with  remainder  to  his  son  in  tail.  And  this  was 
Lewis  Bowie's  case,  11  Co.  80.  So  if  lands  are  limited  to  all  the  chil- 
dren, either  in  possession  or  remainder,  upon  the  birth  of  the  first  child, 
the  whole  estate  vests  in  him  or  her :  upon  the  birth  of  another  child,  the 
estate  opens  and  takes  in  that  child ;  and  opens  in  like  manner  on  the 
birth  of  every  other  child.  1  Ld.  Raym.  310,  311,  Earl  of  Sussex  y. 
Temple;  2  Vem.  525,  Cook  v.  Cook. 

But  the  resolution  of  the  question  now  under  consideration  does  not 
altogether  depend  on  the  quantity  of  the  estate  which  Sir  R.  A.  the  son 
had  at  the  time  when  he  made  the  feoffment.  It  depends  on  the  quality 
of  the  conveyance  he  made  use  of. 

All  the  gentlemen  who  have  argued  this  case  on  the  other  side,  have 
blended  and  confounded  the  several  operations  of  different  conveyances, 
and  have  not  considered  them  with  that  distinction  and  precision  that  is 
necessary  for  the  solution  of  the  present  question.  If  due  attention  were 
given  to  the  operation  of  the  several  conveyances  which  the  law  has  esta- 
blished, the  seeming  difficulties  of  this  part  of  the  case  would  be  removed. 

All  conveyances  operate  as  a  feoffment,  or  as  a  grant. 
P^orQ-i  *A  feoffment  operates  on  the  possession,  without  any  regard  to 
I-  -I  the  estate  or  interest  of  the  feoffor.  A  grant  operates  on  the  estate 
or  interest  which  the  grantor  has  in  the  thing  granted.  But,  to  be  more 
particular ;  according  to  Lord  Coke's  enumeration,  a  man  may  purchase 
or  convey  lands  by  ten  manners  of  conveyance  :  viz.,  by  feoffment,  grant, 
fine,  common  recovery,  exchange,  release,  confirmation,  grant  of  reversion 
with  attornment,  bargain  and  sale,  will. 

To  make  a  feoffment  good  and  valid,  nothing  is  wanting  but  possession ; 
and  where  the  feoffor  has  possession,  though  it  be  as  bare  and  naked  as 
the  gentlemen  would  have  it,  yet  a  freehold  or  fee  simple  passes  by 
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reMon  of  the  livery.    Poph.  89 ;  Litt.  §  695,  599,  611|  698 ;  Co.  Litt 
866  b,  867  a. 

A  grant  passes  nothing  bat  what  the  grantor  may  lawfully  grant. 
Poph.  89 ;  Liu.  §  608. 

A  fine  and  common  recoyery  are  likened  to  a  feoffinent ;  for  one  is 
called  a  feoffment  of  record^  and  the  other  is  said  to  be  in  nature  of  a 
feoffment  of  record.  That  which  occasions  the  likeness  between  a  feoff- 
ment, fine,  and  recovery,  is  that  they  all  pass  a  fee,  though  the  feoffor, 
oonosor,  or  tenant  have  none.  Co.  Litt.  9  b.  But,  to  give  them  this 
uniform  operation,  the  conusor  in  the  fine,  and  the  tenant  to  the  prsdcipe, 
must  be  seised  of  a  freehold ;  i.  e.  an  estate  for  life  at  least ;  otherwise 
the  fine  may  be  avoided,  by  the  plea  of  ^'parties  Jinu  nil  hahuerunt  ;*' 
and  the  recovery,  by  the  plea  of  non-tenure,  i.  e.  « that  the  person  against 
whom  the  writ  was  brought  was  not  tenant  of  the  freehold,  by  right  or 
by  wrong/'  By  this,  it  appears  that  a  fine  and  a  common  recovery  are 
both  void,  for  want  of  a  freehold.  But  it  no  where  appears,  notwith- 
standing what  has  been  urged,  that  an  estate  in  the  feoffor  is  necessary 
to  support  a  feoffment.  But  it  does  appear,  and  I  have  a  great  authority 
for  it,  that  it  is  no  plea  in  avoidance  of  a  feoffment,  to  say,  « that  the 
feoffor  has  nothing  in  the  land,  at  the  time  of  the  feoffment/'  because  the 
land  passes  by  the  livery.  If  the  operation  of  the  feoffment  is  questioned, 
the  only  plea  is,  ^^IPenftoffa,  pas;''  which  puts  in  issue  only  the  livery. 
This  is  the  opinion  and  this  is  the  language  of  Littleton ;  10  Edward  4, 
8,9. 

All  other  conveyances,  as  exchange,  release,  confirmation,  *grant  r^coaoi 
of  reversion,  bargun  and  sale,  will  pass  nothing  but  what  the  L  J 
grantor  may  lawfully  convey,  without  livery ;  and,  on  that  account,  are 
in  the  nature  of  a  grant.  Litt.  §  606,  607,  609,  610;  Hardres,  410; 
Edwards  v.  Slater.  It  is  the  operation  of  those  conveyances,  that  the 
gentlemen,  in  the  course  of  their  argument,  have  applied  to  a  feoffment; 
but  with  what  propriety,  is  submitted  to  the  Court,  upon  what  is  now 
disclosed. 

But  it  has  been  smd,  <<that  such  a  feoffment  as  this  may  be  made  by 
any  person  in  possession ;  and  if  established,  will  introduce  a  new  law  in 
Westminster  Hall  contrary  to  all  former  rules  and  doctrines." 

To  which  objection  the  answer  is,  « that  it  ia  most  clear  that  a  feoff- 
ment may  be  made  by  any  person  in  possession ;  for  'tis  the  doctrine  the 
law  teaches,  and  it  has  been  the  language  of  the  greatest  professors  of  it. 
Lord  Coke,  in  his  comment  on  the  25th  chapter  of  W.  2,  (which  gives  a 
writ  of  novel  disseisin,  where  tenant  for  years  aliens  in  fee,  by  feoffment), 
grounds  his  distinction  between  cases  which  are  within  the  act  and  oases 
which  are  not  within  the  act  on  possession  only.  For  he  says,  '<  Though 
the  act  speaks  of  an  alienation  by  feoffment,  by  a  tenant  for  years ;  yet 
it  extends  to  tenant  by  elegit,  statute-merchant,  statute-staple,  tenant  at 
will,  and  tenant  at  sufferance,  because  all  these  have  a  possession ;  but  it 
is  otherwise  of  a  bailiff,  for  he  hath  no  possession  at  all."  This  shows 
how  greatly  one  of  the  gentlemen  is  mistaken,  when  he  asserts,  <<  that  a 
conveyance  of  an  estate  of  freehold  by  a  tenant  at  sufferance  would  be 
void,"  sinoe  it  appears  by  the  statute,  and  by  the  comment  upon  it  « that 
a  feoffment  by  a  tenant  at  sufferance  (who  has  no  more  than  a  bare  pos> 
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session)  will  unquestionably  pass  a  freehold/'  And  tbe  case  of  Buder  y. 
BuckmantoU;  Cro.  Jac.  169,  proves  no  more  that  the  release  of  a  tenant 
in  tail  to  a  tenant  at  sufferance  is  not  good,  for  want  of  a  privity  between 
them.  Besides,  a  release,  as  has  been  already  observed,  passes  no  greater 
estate  than  the  releasor  can  lawfully  convey. 

Lord  Ch.  Just.  Holt  lays  it  down  as  clear  law,  in  the  case  of  Hunt  v. 
Burn,  H.  1  Annao,  « that  if  lessee  for  years  makes  a  feoffment  with  livery 
though  the  lessor  be  on  the  land,  protesting  against  it,  yet  the  land  passes, 
r*^fi11  ^^^^^^  ^^^  lessee  was  entitled  to  the  possession.''  And  Lord 
I-  -I  Oh.  Just.  *Holt  is  supported  in  his  opinion  by  the  case  of  Bead 
and  Morpeth  v.  Errington,  Cro.  Eliz.  821,  where  the  question  was,  ^if  a 
feoffment  by  lessee  for  years,  the  lessor  being  upon  the  land,  was  a  good 
feoffment/'  for  it  was  pretended,  that  his  being  upon  the  land  guarded 
the  land,  so  that  no  feoffinent  could  be  made.  But  the  court  was  of 
opinion  that  the  feoffment  was  good,  "  because  the  lessee  had  the  sole  right 
to  the  possession,  and  livery  ought  always  to  be  given  to  the  possession.'' 

Notice  has  been  already  taken,  that  it  is  no  plea  in  avoidance  of  a 
feoffment  to  say,  <<  that  the  feoffor  had  nothing  in  the  land  at  the  time  of 
the  feoffment."  Let  us  here  add  the  form  of  pleading  a  feoffment  by 
tenant  for  life,  and  tenant  for  years;  good  pleading  being  an  infallible 
test  of  the  law.  If  feoffment  in  fee  is  pleaded  by  tenant  in  fee,  the  con- 
clusion is,  <<  that  the  feoffee  was,  by  virtue  thereof,  seised  in  fee ;"  and 
the  same  conclusion  is  made  on  the  feoffment  in  fee  for  the  tenant  for 
life  and  tenant  for  years,  « that  by  pretext  thereof  the  feoffee  was  seised 
in  fee."    The  entry  of  Albany's  case  in  1  Bep.  108,  is  a  proof  of  this. 

It  appears  by  Jenning's  case,  in  the  10th  Bep.  443,  <<  that  the  feoffee 
of  lessee  for  years  was  a  good  tenant  to  the  praBcipe."  In  the  case  of 
Smith  V.  Parkhurst,  or  Dormer  and  Fortescue,  it  was  admitted  that  there 
would  have  been  a  good  tenant  to  the  prsocipe,  if  Mr.  Just.  Dormer  had 
made  a  feoffment.  And  the  question  in  Sir  William  Pelham's  case,  1  Co. 
14  b,  is  an  admission  <<  that  the  feoffment  of  lessee  for  years  will  pass  a 
freehold." 

^'That  possession  only  would  support  a  feoffment,"  was  the  doctrine  at 
Westminster-Hall  in  elder  times.  In  Perkins  (a  book  of  no  mean  autho* 
rity,)  section  200,  it  is  laid  down  as  a  rule,  <<that  without  possession,  a 
man  cannot  make  livery."  A  feoffment  by  the  lessee  for  years,  though 
the  lessor  be  upon  the  land,  passes  the  land;  and  the  reason  for  this  is 
rendered  in  the  book,  « because  the  lessor  had  nothing  to  do  with  the  pos- 
session." 

It  was  the  law,  when  lands  were  devisable  only  by  custom,  that  a  man 
might  devise,  <<  that  his  lands  should  be  sold  by  his  executors,"  in  which 
case  the  lands  descended  upon  the  death  of  the  testator  to  his  heir- 
at-law,  and  the  executors  took  no  interest  by  the  will.     Babington,  a 
learned  judge,  in  putting  this  case,  and  taking  notice  of  the  feoffment 
P^Q/*o-i  *^^  ^^6  executors,  makes  this  remark : — «  And  so,"  says  he,  <<  a 
L        -I  man  may  have  a  lawful  freehold  from  a  person  who  had  nothing 
in  the  land ;  as  a  man  may  have  fire  from  a  flint,  which  has  no  fire  in  it." 
And  he  further  illustrates  his  conclusion  with  the  instance,   <Uhat  a 
woman  shall  recover  her  dower  (which  is  an  estate  for  life)  against  a 
guardian  in  chivalry,  who  has  no  freehold."     9  H.  6,  24. 
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In  10  n.  8, 10,  it  is  meafcioned  aa  a  thing  notorious,  "  that  those  who 
have  no  freehold  may  convey  a  freehold/'  The  conTeyance  which  will 
pass  a  freehold  from  a  person  who  has  none,  must  necessarily  be  a  feoff- 
ment, since  there  is  no  other  conveyance  in  the  law  which  will  prodaoe 
the  like  effect. 

Before  the  statute  of  uses,  a  cestui  que  use  conveyed  the  use  by 
bargain  and  sale,  and  afterwards  levied  a  fine  to  a  stranger.  And  the 
question  was,  whether  the  fine  was  not  void,  as  neither  of  the  parties  had 
anything  in  use  or  in  possession ;  for  by  the  bargain  and  sale,  the  use  was 
in  the  bargainee,  and  nothing  was  in  the  bargainor,  or  in  the  stranger. 
It  was  argued  that  if  this  fine  was  not  good,  great  inconvenience  would 
follow ;  for  that  many  recoveries  had  been  suffered  against  the  bargainor, 
after  he  had  conveyed  the  use.  To  this  Fitzherbert  replied :— <<It  is  the 
folly  of  purchasers  that  they  do  not  take  a  feoffment  from  the  cestui 
que  use,  before  the  fine  is  levied;  for  if  they  do,  the  fine  will  be  good. 
I,  for  my  part,  says  he,  will  never  purchase  any  land  without  taking  a 
feoffment;  so  that  I  may  be  in  possession  when  the  fine  is  levied;  for 
then  the  fine  will  undoubtedly  be  good."  27  H.  8,  20.  The  possession 
here  spoken  of  must  be  a  freehold  at  least,  because  nothing  less  than  a 
freehold  will  support  a  fine ;  for  if  neither  conusor  nor  conusee  have  an 
estate  of  freehold  in  possession,  remainder,  or  reversion  at  the  time  of 
levying  the  fine,  the  fine  is  void.  The  feoffment  here  spoken  of  is  the 
feoffment  of  a  oestuy  que  use,  after  he  had  parted  from  the  use,  and 
whilst  the  freehold  and  inheritance  of  the  estate  was  in  the  feoffees,  so 
that  it  was  the  feoffment  of  a  person  who  had  only  a  bare  and  naked  pos- 
session (unaccompanied  with  right)  to  a  stranger.  The  feoffment  could 
not  have  been  made  good  by  the  statute  of  1  R«  3,  c.  1 ;  because,  after 
the  bargain  and  sale,  the  use  was  in  the  bargainee,  and  the  feoffer  was  no 
longer  oestuy  que  use.  This  *was  the  opinion,  and  this  was  the  r«Qgo*i 
practice,  of  one  of  the  greatest  lawyers  of  the  age  in  which  he  >-  -I 
lived;  for  it  is  said  that  Fitsherbert  and  Baldwyu  were  the  greatest  law- 
yers of  that  age.  The  observations  upon  the  opinion  of  Fitzherbert  are, 
that  if  a  feoffment  from  the  cestuy  que  use  to  a  stranger,  after  he  had 
conveyed  the  use,  would  have  made  the  fine  undoubtedly  good,  the  like 
feoffment  would  have  made  a  good  tenant  to  the  prsBcipe ;  and  for  this 
plain  reason,  <<  because  the  feoffment  passed  a  freehold.^'  How  would  this 
great  Judge  have  been  surprised  to  have  heard  the  operation  of  a  convey- 
ance which  he  relied  on  as  the  basis  of  his  titles  to  his  estates,  doubted 
and  debated  I  This  case  is  an  additional  authority,  « that  the  feoffment 
of  a  tenant  at  sufferance  will  pass  a  fee."  For  after  the  cestuy  que  use 
had  conveyed  the  use  by  bargain  and  sale,  he  was  no  longer  a  tenant  at 
will  to  his  feoffees.  It  is  likewise  a  proof  ^<that  the  feoffment  of  a 
deforceor,  who  is  a  wrongful  withholder,  passes  a  fee.''  For  after  a  bargain 
and  sale,  the  cestuy  que  use  had  no  right  to  the  possession,  but  was  a 
wrongful  withholder.  Upon  this,  it  is  submitted  whether  the  confirma* 
tion  of  this  doctrine,  by  the  judgment  of  the  court,  will  introduce  a  new 
law  into  Westminster-Hall,  contrary  to  all  former  rules  and  doctrines ;  or 
whether  it  will  not  rather  revive  a  doctrine  almost  worn  out  of  memory. 
It  is  so  long  since  a  feoffment  was  in  common  use,  that  it  is  no  wonder 
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the  gentleman  should  think  the  doctrine  new,  and  that  the  properties  of  » 
feoffment  should  be  so  little  known. 

But  it  has  been  said,  « that  the  feoffment  of  tenant  in  tail  in  remunder 
expectant  upon  an  estate  for  life,  will  not  make  a  discontinuance,  though 
the  feoffment  was  made  with  the  consent  of  the  tenant  for  life '/'  and  for 
this  the  case  of  Swift  v.  Heath,  Carthew,  109, 110,  was  cited.  This  most 
be  admitted ;  because  a  feoffment  does  not  make  a  discontinuance,  unless 
the  tenant  in  tail  is  seised  of  the  estate  tail  in  possession.  But  does  this 
case  prove  <<  that  a  feoffment  by  a  remainder-man,  with  the  consent  of  the 
tenant  for  life,  is  void  V*  Nothing  less.  The  question,  in  the  case  cited, 
<<  whether  the  feoffment  made  a  discontinuance,''  admitted  the  feoffment 
to  be  good ;  for  the  doubt  was  upon  the  operation  of  it. 
r^oa±-\  ^0  P^^  ^^  ®^^  ^  ^^®  question,  there  is  a  case,  in  which  *it  was 
I-  J  determined,  that  the  feoffment  of  him  in  reversion  or  remainder,  in 
the  absence  of  the  tenant  for  life,  is  a  good  feoffment''  It  is  in  Dyer,  840. 
The  case  was,  that  he  in  remainder  in  fee  enfeoffed  a  stranger,  in  the 
absence  of  the  tenant  for  life ;  who  neither  attorned  nor  assented  to  the 
feoffment,  but  occupied  the  estate  during  his  life ;  and  it  was  holden  to  be 
a  good  feoffment  for  the  fee-simple.  Where  is  the  difference  between  this 
case  and  the  present?  In  the  case  before  the  court,  was  not  the  feoffment 
made  by  the  remainder-man  in  the  absence  of  Bame  Ann,  the  tenant  for 
life  ?  Did  she  ever  attorn  or  assent  f  And  did  she  not  occupy  the  estate 
during  her  life  ?  The  only  difference  that  can  be  pretended  between  the 
two  cases  is,  that  in  one,  the  remainder-man  was  tenant  in  fee;  in  the 
other,  tenant  in  tail.  But  will  that  make  any  difference  1  'Tis  impossi- 
ble it  should ;  because  the  feoffment  in  both  cases  took  effect  by  the 
livery. 

It  has  been  further  said,  <<  that  Sir  R.  A.  the  son  could  not  convey  a 
freehold  by  a  rightful  conveyance,  as  by  fine,  release,  or  bargain  and  sale : 
and  if  not  by  a  rightful,  he  could  not  do  it  by  a  wrongful  one." 

Here  is  a  distiction  made  which  was  never  met  with.  According  to 
their  notion  of  instruments  of  conveyance,  a  fine,  release,  and  bargain  and 
sale,  are  rightful  conveyances ;  a  feoffment,  a  wrongful  one.  Whereas  it 
is  most  manifest  that  all  conveyances  are  in  themselves  equally  rightful, 
and  are  to  be  made  use  of,  according  to  the  nature  of  the  case  to  which 
they  are  applicable ;  and  their  being  rightful,  or  wrongful,  do  not  depend 
upon  their  names  or  their  properties.  That  a  freehold  will  not  pass,  by 
a  fine,  release,  or  bargain  and  sale,  from  a  person  who  has  only  a  bare  and 
naked  possession  (for  that  is  the  subject  we  are  now  upon,)  does  not  pro- 
ceed from  those  conveyances  being  lawful  ones,  but  from  the  nature  of 
those  conveyances  whose  property  it  is  to  convey  nothing  but  what  the 
maker  of  them  may  lawfully  convey  ]  because  they  operate  as  a  grant. 
Therefore,  to  infer  from  thence  <<  that  a  freehold  wiU  not  pass  by  a  feoff- 
ment,"—a  conveyance  of  a  different  operation,  and  whose  property  is  to  pass 
a  freehold  and  fee,  by  force  of  the  livery, — is  an  inconclusive  argument. 

Another  observation  has  been  made,  <<  that  if  the  law  considers  that  some 
P^AAc-i  persons  have  this  power  (to  make  a  ^feoffment,)  and  others  have 
L  J  not,  the  law  will  never  suffer  that  to  be  done  by  fraud,  which  can- 
not be  done  fairly  and  regularly." 

Answer. — Every  one  who  can  get  into  possession  has,  and  ever  had,  a 
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power  to  make  a  feoffment;  and  the  law  makes  no  distinction  of  persons* 
And  whenever  a  tenant  in  tail  in  remainder  has  obtained  the  possession 
(whether  bj  right  or  by  wrong,)  and  has  done  an  aot,  whilst  in  posses- 
sioni  to  make  a  tenant  to  the  prssoipe,  in  order  to  soffer  a  oommon  reoo- 
▼ery ;  no  instance  can  be  produced,  where  saoh  act  has  been  adjudged 
fraudulent,  unfair,  or'irregular.  • 

It  is  very  common,  in  practice,  for  tenant  for  life  to  surrender  his  estate 
to  the  remainder-man  in  tail,  conditionally;  in  order  to  give  the  tenant 
in  tail  in  remainder  an  opportunity  to  bar  the  estate  tail  and  the  remain- 
ders over :  and  though  such  surrender  is  a  mere  contrivance  between  the 
tenant  for  life  and  the  remainder-man  in  tail,  yet  no  common  recovery  was 
ever  avoided  on  that  account. 

If  tenant  in  tail  in  remainder  disseises  the  tenant  for  life,  and  during 
the  continuance  of  the  disseisin  suffers  a  common  recovery,  by  their  own 
admission,  the  common  recovery  is  not  avoidable  by  reason  of  the  disseisin. 
80,  where  trustees,  to  preserve  contingent  remainders  during  the  life  of 
a  tenant  for  years,  have  conveyed  the  freehold,  to  make  a  tenant  to  the 
praecipe,  in  order  to  give  the  remainder-man  in  tail  an  opportunity  of  suf- 
fering a  recovery ;  there  is  no  instance  of  such  a  recovery  being  set  aside 
at  law,  upon  a  supposed  practice  between  the  tenant  for  years,  the  trustees, 
and  the  remainder-man  in  tail.  And  if  a  remainder-man  in  tail,  who 
comes  to  the  possession  by  a  wrongful  act,  or  by  stratagem  and  contrivance, 
may  make  a  tenant  po  the  prsocipe,  in  order  to  suffer  a  recovery;  surely, 
a  remainder-man  in  tail  who  comes  to  the  possession  by  a  lawful  act,  may 
do  the  same. 

Where  tenant  in  tail  is  party  to  the  recovery  as  tenant  or  as  vouchee, 
such  recovery  is  not  in  the  eye  of  the  law  either  fraudulent  or  collusive ; 
because  the  law  has  made  the  estate  tail,  and  all  the  remainders,  and  the 
reversion  expectant  on  it,  subject  to  the  pleasure  of  the  tenant  in  tail,  and 
given  him  a  right  to  bar  them  all.  If  a  reversioner  expectant  upon  an 
estate  tail  could  avoid  a  recovery  suffered  by  the  tenant  in  tail,  as  fraudu- 
lent, collusive,  unfair,  *or  irregular,  the  law  would  have  devised  r^ooo-t 
some  means  for  avoiding  it ;  and  the  reason  why  there  are  no  such  *-  -■ 
means  is,  because  a  reversion  expectant  on  an  estate  tail  is  of  no  conside- 
ration in  law.  A  reverson  expectant  on  an  estate  tail  is  no  assets.  The 
reversioner  cannot  falsify  a  common  recovery  suffered  by  tenant  in  tail : 
neither  is  receipt  given  by  the  statute  of  W.  2,  c.  8,  to  a  reversioner  on  an 
estate  tail.  The  reason  of  all  this  is,  because  the  estate  tail  is  an  inherit- 
ance which  may  continue  forever.  There  is  no  provision  by  the  statutes 
of  32  H.  8,  c.  81,  and  14  Eliz.  c.  8,  to  preserve  a  remainder  or  reversion 
expectant  on  an  estate  tail,  as  there  is  when  they  are  expectant  on  an 
estate  for  life,  and  the  tenant  for  life  is  only  vouched. 

But  Fermor's  case,  8  Co.  78,  has  been  objected ;  as  if  there  was  no 
difference  between  a  fine  or  recovery  by  tenant  for  years,  tenant  for  life, 
or  a  copyholder,  by  covin,  to  the  intent  to  bar  the  reversioner  or  the  lord 
of  his  inheritance ;  and  a  recovery  suffered  by  tenant  in  tail,  to  the  intent 
to  bar  the  estate  tail  and  the  reversion. 

It  has  been  matter  of  surprise  to  hear  the  gentlemen  mention  the  statute 
of  14  Q,  2,  0.  20,  because  that  statute  is  made  in  aid  of  recoveries,  and 
not  to  invalidate  them ;  and  more  especially,  as  there  is  a  proviso  in  the 
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act;  <<that  it  shall  not  be  oonstrued  to  the  prejadice  or  affect  any  question 
in  law  which  may  arise  upon  common  recoveries^  not  remedied^  or  intended 
to  be  remedied  by  it;  but  all  such  common  recoveries  are  to  remain,  and 
be  of  such  force  and  effect  as  they  would  have  been  if  the  act  had  not 
been  made/'  Besides,  there  is  a  proviso  in  the  act,  « that  no  common 
recovery  shall  be  called  in  question  after  twenty  years/' 

The  principal  argument  which  the  gentlemen  have  opposed  to  the  doc- 
trine which  we  have  been  endeavouring  to  support,  may  be  reduced  to  the 
head  of  inconvenience ;  and  they  have  argued  upon  it,  as  if  the  decision 
of  the  question  depended  on  private  opinion,  and  not  on  the  law.  But  the 
question  is  not,  « What  inconvenience  will  attend  the  determination  either 
way  ?"  but,  « What  is  the  law  V  The  inconvenience  (if  there  be  one) 
arises  from  the  nature  and  operation  of  a  feoffment;  and  cannot  be  avoidedy 
but  by  taking  away  that  conveyance,  or  depriving  it  of  an  operation  which 
r*^B71  ^^  ^^  ^^^  allowed  to  have  by  all  the  sages  *of  the  law.  But  to 
L  J  do  this,  is  not  in  the  power  of  a  Court  of  Justice;  since  no  maxim 
of  the  common  law  can  be  abrogated  or  abolished,  but  by  a  legislative 
authority. 

It  was  once  thought  to  be  a  great  inconvenience,  ^<that  a  descent, 
immediately  after  a  disseisin,  should  take  away  the  entry  of  the  person 
disseised/'  At  another  time,  it  was  thought  to  be  no  small  one,  '<  that 
the  son  should  lose  his  patrimony  because  he  happened  to  be  bom  out  of 
time/'  And  till  lately,  an  heir  might  have  been  deprived  of  his  fiBimily 
estate  by  the  warranty  of  an  ancestor  who  was  never  in  possession  of  it 

The  inconveniences  occasioned  by  the  maxims  I  have  just  now  hinted 
at,  were  as  great  as  that  which  is  pretended  to  arise  from  the  feoffment  of 
a  tenant  in  tail  in  remainder  expectant  upon  an  estate  for  life ;  and  yet 
they  continued  through  ages  of  the  law,  till  the  legislature  took  them 
away.  The  inconveniences  which  attended  the  law  in  those  instances  were 
as  universal  as  any  that  can  be  suggested  to  follow  from  the  doctrine  we 
have  been  endeavouring  to  support;  and  yet  Courts  of  Justice  never 
thought  themselves  warranted  to  depart  from  the  law. 

Could  the  Courts  of  Common  Law  have  determined  "  that  a  descent, 
afier  a  recent  disseisin,  did  not  take  away  an  entry,"  without  determining, 
at  the  same  time,  ^<  that  a  descent  does  not  take  away  an  entry  7"  Could 
they  have  determined  <<  that  a  posthumous  child  should  take,  though  the 
estate  which  was  the  support  of  the  limitation  to  it  determined  before  its 
birth,"  without  resolving  at  the  same  time,  <<  that  a  contingent  remainder 
should  take  effect,  though  it  did  not  vest  during  the  continuance,  or  upon 
the  determination,  of  the  estate  created  for  its  support?"  Or,  coald  they 
have  determined,  "that  an  heir  should  take  an  estate,  notwithstanding 
the  warranty  of  his  collateral  ancestor,"  without  determining,  "  that  col- 
lateral warranties  did  not  bind  ?"  And  can  the  court  determine,  in  the 
present  case,  "that  the  recovery  is  void,"  without  adjudging  "that  a  feoff- 
ment has  not  the  operation  which  it  has  had  ever  since  it  became  a  com- 
mon assurance  7" 

When  the  law  is  doubtful,  it  is  allowable  to  draw  an  argument  from 
inconvenience ;  but  where  the  law  is  clear  and  precise,  (as  it  is,  "  that 
the  feoffment  of  a  person  in  possession,  let  him  come  to  that  position 
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how  be  will^  ^passes  a  fee/')  an  argament  from  inconveiiienoe  is  r^cofso-i 
not  admissible;  because  it  tends  to  undermine  and  overthrow  the  ^  J 
kw. 

Much  has  been  said  of  disseisin ;  and  many  critical  observations  have 
been  made  upon  that  subject,  in  order  to  show  that  Sir  K.  A.  the  son 
could  not  be  a  disseisor.  All  that  needs  be  said  to  them  is,  that  Sir  B. 
A.  the  son  entered  by  right  or  by  wrong  (for  there  is  no  medium.)  And 
<<  that  he  entered  and  took  the  profits''  is  admitted.  Now,  if  he  entered 
of  his  own  wrong,  he  was  a  disseisor,  for  he  ousted  the  tenant  for  life ; 
and  if  he  was  a  disseisor,  it  is  agreed  there  was  a  good  tenant  to  the  prae- 
cipe. If  he  entered  by  right,  then  (fpr  the  reasons  already  offered)  he  had 
power  to  make  a  tenant  to  the  praecipe  by  his  feoffment.  So  that,  in 
either  case,  James  Earle  was  a  good  tenant  to  the  prs^cipe,  at  the  time 
when  judgment  was  given  in  the  common  recovery.  And  so  he  was  war- 
ranted, he  said,  to  conclude,  that  the  recovery  is  good,  and  barred  the 
estate  tail  limited  to  Sir  B.  A.  the^  son ;  and  consequently,  the  remainder 
in  fee,  which  was  limited  to  Sir  R.  the  father,  and  by  him  devised  to  the 
lessor  of  the  plaintiff. 

The  fourth  point  or  head.— Supposing  the  recovery  to  be  good,  whether 
the  re-entry  of  Dame  Ann,  under  the  recovery  and  judgment  in  the  second 
ejectment,  did  avoid  it  7 

The  gentleman  who  made  this  question  said,  <<  it  seemed  to  be  of  consi* 
derable  weight"  Whether  it  be  so  or  not,  we  shall  see  presently.  What 
he  undertook  to  maintain  was,  ^<  that  the  entry  of  Dame  Ann,  after  she 
had  recovered  in  the  second  ejectment,  revested  her  estate  for  life  and  the 
remainder  in  fee,  and  put  the  estate  in  the  same  plight  it  was  in  before  the 
common  recovery  was  suffered."  And  to  make  this  out,  he  compared  the 
entry  of  Dame  Ann  to  the  regress  of  the  disseisee,  which  avoids  all  inter- 
mediate acts  by  relation ;  and  made  that  instance  the  foundation  of  his 
argument. 

Mr.  KnowUr  here  observed,  how  inconsistent  thb  argument  of  the  gen- 
tleman was  with  his  former.  The  direction  and  force  of  his  argument 
under  the  last  head  was  to  show  '^  that  Sir  R.  A.  the  son  entered  by  title, 
and  could  not  possibly  be  a  disseisor."  The  drift  of  this  argument  is  to 
prove  him  to  have  been  a  disseisor.  This  shows  how  difficult  ^it  r^oacn 
is  to  be  consistent,  when  a  person  would  reconcile  matters  not  sup-  L  -• 
portable. 

The  question  is  not  to  be  determined  by  the  rule  or  instance  which  the 
gentleman  has  applied  to  it ;  but  upon  this  distinction, — <<  where  the  entire 
estate  is  defeated,"  and  <<  where  only  part  of  the  estate  is  defeated  by  one 
who  has  a  prior  title."  The  case  which  the  gentleman  puts,  falls  under 
the  first  member  of  the  distinction;  the  present  case  falls  under  the  second 
member  of  it. 

The  subsisting  estate,  at  the  time  when  Dame  Ann  entered  under  the 
judgment  in  the  second  ejectment,  was  an  estate  in  fee  in  Bobert  Atkyns, 
the  nephew  and  heir  of  Sir  B.  A.  the  son.  All  the  interest  that  she  could 
derive  to  herself  by  force  of  the  judgment  in  the  second  ejectment  was  an 
estate  for  life ;  for  she  could  recover  no  otherwise  than  according  to  her 
title.  And  therefore  Dame  Ann's  entry  under  that  judgment  could  have 
no  other  effect  than  to  diminish  and  lessen  the  interest  of  Robert  Atkyns, 
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by  taking  out  of  it  an  estate  for  bor  life.  This  will  appear  by  some  instances 
which  shall  be  mentioned. — ^Tenant  for  life  surrenders  his  estate  to  the 
next  remainder-man  in  tail,  conditionallji  to  enable  the  remainder-man  to 
suffer  a  common  recovery.  A  recovery  is  suffered ;  and,  the  condition 
being  broken,  the  tenant  for  life  re-enters ;  the  re-entry  of  the  tenant  for 
life  will  not  avoid  the  recovery,  and  revive  the  estates  that  were  barred  by 
it.  This  appears  by  every  day's  experience.  One  of  the  gentlemen 
seemed  to  admit  the  law  to  be  so,  and  accounted  for  it  by  saying,  "  It  is 
because  the  tenant  to  the  praecipe  was  made  by  force  of  a  rightful  estate/' 
But  that  is  not  the  reason.  The  true  reason  is  (what  has  been  already 
mentioned,)  <<  that  only  part  of  the  estate  is  defeated  by  the  entry  of  the 
tenant  for  life,  and  not  the  entire  estate.''  A  tenant  for  years,  or  by 
elegit,  can  avoid  or  falsify  a  recovery,  during  their  particular  estates  only. 
A  wife  can  avoid  a  recovery  suffered  by  her  husband  alone,  as  to  her  title 
of  dower  only,  and  no  further.  Remainder-man  in  tail,  expectant  on  an 
estate  for  life,  disseised  the  tenant  for.life,  and  levied  a  fine  with  procla- 
mations ;  the  tenant  for  life  entered  on  the  conusee.  And  it  was  deter- 
mined, ti  that  notwithstanding  the  regress  of  the  tenant  for  life,  the  rever- 
sion remained  in  the  conusee,  not  defeated."  And  this  was  the  case  of 
r*^701  ^^^^  ^'  dimiss.  *Lord  Sturton,  which. is  cited  in  Popham,  65, 
L  J  66.  Lessor  disseises  his  lessee  for  life,  and  makes  a  lease  for  life 
to  another:  the  first  lessee  re-enters;  he  leaves  the  reversion  in  the  second 
lessee  for  life,  who  shall  have  the  rent  reserved  on  the  first  lease.  Earl 
of  Gloucester's  case,  cited  in  Sir  Moyle  Finch's  case.  More  proofs  might 
be  brought,  to  confirm  this  part  of  the.  argument ;  but  in  so  plain  a  case, 
these  may  suffice.  And  with  them  we  may  conclude,  that  the  re-entry 
of  Bame  Ann  under  the  recovery  and  judgment  in  the  second  ejectment 
did  not  avoid  the  common  recovery  suffered  by  Sir  Robert  Atkyns  the  son. 

And  let  it  be  observed,  that  the  arguments  made  use  of  have  not  been 
drawn  from  general  reasons  and  reflections,  but  have  been  suggested  from 
authorities,  and  from  the  experience  and  practice  of  learned  men. 

Upon  the  whole,  he  prayed  judgment  for  the  defendants. 

In  reply — ^it  was  urged  on  the  part  of  the  plaintiff— 

1st,  As  to  the  great  and  little  deeds — That  the  little  deed  did  not 
revoke  the  geater  one,  or  destroy  the  powers  thereby  given.  Which  was 
supported  chiefly  by  arguments  drawn  from  the  deeds  themselves. 

As  to  the(e)  lease  to  the  Dacres  being  fraudulent,  the  case  in  Savile, 
126,  is  not  like  the  present ;  for  here  were  express  legal  motives  for 
making  the  lease ;  whereas  there  were  none,  in  that  Case,  for  making  the 
feoffment. 

As  to  livery — ^It  was  not  necessary,  and  therefore  void.    1  Yentr.  291. 

As  to  the  recovery — ^The  authorities  are  not  ad  idem* 

Nor  as  to  the  feoffment.  For  this  is  a  fictitious  possession,  and  «» 
nuhihus  ;  not  an  actual  possession.  No  freehold  is  recovered  in  ejectment. 
So  that  Sir  R.  A.  the  son  was  not  tenant  in  tail  in  possession,  for  want  of 
the  freehold.  And  without  being  tenant  of  the  freehold,  the  recovery 
could  not  be  valid.    Mr.  Knowler  admits,  <<  that  the  possession  of  the 

(e)  Here  is  a  like  omission  as  to  the  argument  concerning  the  validity  and  de- 
termination of  the  lease  to  the  Dacres,  as  in  the  adverse  argument. 
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bailiff  would  not  do/'    And  surely  the  case  is  stronger  than  that  of 
baUiff. 

As  to  Cro.  Jac.  169,  the  case  of  Butler  t.  Bnckmanton,  the  possession 
of  tenant  at  sufferance  was  considered  as  no  possession  at  all  in  that  case. 
Therefore  we  may  admit  all  Mr.  Knowler's  cases,  because  they  do  not 
come  up  to  the  present  case  of  Sir  K.  A.  the  son's  possession.  Conse- 
quently, the  remainder  is  not  ^affected  by  anything  done  under  r^^onyi 
this  nugatory  possession.  *  L        J 

Dame  Ann  was  tenant  of  the  freehold ;  and,  without  disseising  her, 
there  could  be  no  tenant  to  the  praecipe,  who  would  be  tenant  of  the 
freehold.  Sir  R.  A.  the  son  did  not  enter  as  a  disseisor,  but  as  having  a 
title.  And  he  had  a  title  under  the  judgment  to  enter.  And  the  estate 
which  passed  by  the  feoffment  was  according  to  his  right.  2  Bo.  Abr.  5. 
Co.  Litt  52,  b.  And  the  warranty  extended  only  to  the  fictitious  title  in 
ejectment.  The  possession  only  was  transferred  to  him,  not  the  freehold } 
and  this  was  a  mere  naked  possession,  an  accidental  possession.  Carthew, 
110,  proves  that  the  remainders  were  not  discontinued  for  want  of  a 
tenant  to  the  freehold.  Dame  Ann  was  never  out  of  possession  of  the 
freehold. 

So  that  the  estate  which  Sir  Robert  gained  by  his  entry  upon  Dame 
Ann  could  not  be  an  estate  tail  in  possession ;  because  there  was  a  prior 
rightful  estate  for  life  in  another  person.  Therefore  it  must  be  an  estate 
tail  in  remainder.  « 

It  is  asked,  «  when  he  first  began  to  hold  over  unlawfully  V  The 
answer  is^ — ^From  his  first  entry. 

His  entry  was  not  wrongful ;  therefore  he  cannot  be  considered  as  a 
disseisor.  But  he  held  over  unlawfully.  'Tis  like  a  tenant  by  suffer- 
ance ;  or  a  man  who  enters  upon  the  king  ^who  cannot  be  put  out  of 
possession,)  or  a  man  after  the  death  of  his  wire,  &c.  And  it  is  not  easy 
to  apprehend  the  distinction  between  entering  «'  under  the  ejectment,'' 
and  entering  <<in  pursuance  of  the  ejectment."  Consequently,  his  was 
a  mere  naked  possession,  and  the  freehold  remained  undisturbed  in  Dame 
Ann. 

As  to  the  fraud  and  collusion  of  suffering  a  recovery. — ^There  is  surely 
such  an  insufficiency  of  estate  in  a  tenant  in  tail  in  remainder,  that  he 
cannot  suffer  a  common  recovery.  And  surely  the  court  will  not  permit 
a  person  who  cannot  be  a  tenant  to  the  prsscipe  himself,  to  make  a  tenant 
to  the  praecipe.  And  they  strongly  urged  the  vast  inconvenience  that 
must  attend  this  dbcrine  now  advanced,  "That  a  tenant  in  tail  in  remain- 
der only,  who  can  obtain  a  mere  naked  possession,  may  legally  suffer  a 
recovery,  and  bar  the  subsequent  remainders." 

Fourth  point. — As  to  the  re-entry  of  Lady  Ann — ^The  verdict  did 
nothing ;  it  is  the  entry  that  revests.  It  ^revested  her  estate,  r^ono-i 
which  was  an  estate  for  life.  Whereas  Sir  R.  A.  the  son's  entry  *-  -I 
under  his  verdict  only  operated  to  give  him  a  naked  possession;  he 
having  no  right  to  an  estate  tail  in  possession.  And  he  could  not  be 
tenant  in  tail  in  possession  to  one  purpose ;  and  in  remainder  to  another. 
Then  her  re-entry  left  him  tenant  in  tail  in  remainder,  as  it  found  him. 

In  the  case  in  2  Ro.  Abr.  421,  title  Remitter,  letter  1,  pi.  1,  the  wife 
entered  under  an  act  of  parliament^. which  remitted  her. 
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5th  point  (fts  to  the  remedy).  The  plaintiff  is  not  barred  of  his  entry, 
by  the  Statute  of  Limitations,  21  J.  1,  c.  16 ;  for  the  recoveree  was  not 
entitled  to  suffer  a  recovery ;  not  being  tenant  in  tail  in  possession 

As  to  Dame  Ann's  recovery  in  the  ejectment  brought  by  Miles,  the  de* 
mise  was  laid  so  far  back  as  to  overreach  the  whole  term  which  Sir  R.  A. 
the  son  had  recovered :  it  was  laid  so  far  back  as  to  five  days  after  the 
death  of  Sir  R.  A.  the  father.  And  her  estate  had  never  been  discon- 
tinued }  nor  her  right  of  entry  taken  away.  So  that  Sir  Robert  the  son 
was  never  tenant  in  tail  in  possession.  The  lessor  of  the  plaintiff  could 
not  therefore  enter  till  the  jointure  of  Dame  Ann  was  at  an  end,  and  her 
life  estate  determined.  Neither  could  he  enter,  so  long  as  the  lease  to  the 
Dacres  was  in  being ;  which  did  not  expire  till  the  death  of  Thos.  Dacrea, 
the  surviving  lessee,  on  23d  July,  1752. 

Note — ^The  last  of  the  four  arguments  of  this  case  was  intended  chiefly 
for  the  information  of  Lord  Mansfield,  who  had  not  heard  any  of  the 
former. 

Before  it  came  on,  his  lordship  (having  read  the  case,  and  seen  notes 
of  all  the  former  arguments)  sent  for  the  counsel  and  agents  on  both 
sides,  and  told  them  that  a  point  occurred  to  him,  which  did  not  seem  to 
have  been  particularly  attended  to  in  drawing  up  the  special  verdict,  and 
which  he  observed  had  been  very  little  gone  into  in  any  of  the  former  ar- 
guments :  that  it  seemed  to  him  material ;  and  therefore  he  wished  to 
have  it  spoken  to :  and  he  choA  to  apprise  them  of  it  beforehand,  to 
avoid  further  expense  and  delay  to  the  parties ;  because  if  he  should  defer 
mentioning  it  till  after  he  had  heard  them  in  court,  and  if  they  should 
omit  going  fully  into  that  point  in  ^their  argument,  and  his  lordship  should 
continue  to  think  it  material,  it  must  occasion  a  new  argument. 
r*^7^1  *^^®  point  was,  "  Whether,  supposing  the  recovery  to  be  bad, 
L  -I  yet  the  plain tiff*s  ejectment  was  not  barred  by  the  statute  of  limi- 
tations ?'' 

That  depended,  he  said,  upon  many  considerations  which  he  desired 
them  to  think  of ;  as,  first,  whether  the  lease  was  made  pursuant  to  the 
power,  or  (in  other  words)  whether  the  lease  was  void,  as  not  being  made 
pursuant  to  the  power ;  (2dly)  whether  it  was  not  determined  upon  the 
extinction  of  the  estate  tail  in  1711 :  (Bdly)  whether,  as  this  special  ver- 
dict was  found,  an  objection  from  the  statute  of  limitations  was  now  open 
to  be  made.  And  he  mentioned  some  cases  to  them,  which  he  desired 
them  to  look  into. 

Accordingly,  upon  the  last  argument,  the  said  question  was  very  fully 
discussed  on  both  sides.  But,  to  avoid  prolixity,  1  have  omitted  to  re- 
port these  arguments  of  the  counsel ;  because  everything  material  upon 
thiB(/)  point  will  appear  from  the  following  unanimous  resolution  of  the 
court,  given  by  Lord  Mansfield. 

Lord  Mansfield  now  delivered  the  resolution  of  the  court  (having  first 
stated  the  case  and  special  verdict). 

Sir  Robert  Atkyns  the  son  being  dead  without  issue  male,  the  rever- 
sion in  fee,  devised  to  the  lessor  of  the  plaintiff,  is  come  into  possession ; 
and,  consequently,  he  must  be  entitled  to  judgment  in  this  ejectment,  un- 

(/)  They  fell  under  the  2d  point. 
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leas  the  defendant  ean  set  np  a  bar  to  his  right^  or  to  his  remedy  bj  an 
ejeetment. 

They  set  np  a  bar  to  both. 

In  bar  of  hia  right,  they  inaist  upon  the  oommon  recovery  suffered  in 
Hilary  term;  9  Ann.  a*  d.  1710.  In  bar  of  his  remedy,  they  insist  upon 
the  statute  of  limitations. 

The  common  recovery,  if  duly  suffered,  certainly  destroyed  the  right  of 
the  lessor  of  the  plaintiff.  The  statute  of  limitations,  if  his  title  of  entry 
aoomed  above  twenty  years  before  the  15th  December,  1752,  has  certainly 
taken  away  the  remedy  by  ejectment. 

The  merits,  therefore,  must  depend  upon  two  general  questions : 

Ist,  Whether  the  said  oommon  recovery  was  duly  suffered. 

2d,  Whether  this  ejectment  is  barred  by  the  statute  of  limitations. 

*As  to  the  first,  the  objection  is,  that  there  was  not  a  good  ten-  r^ieo^ii 
ant  to  the  praacipe ;  for  Lady  Atkyns,  the  widow  of  Sir  Bobert  ^  ^ 
the  father,  had  an  estate  for  life  in  the  premises,  and  did  not  join,  by  sur* 
render  or  otherwise,  in  any  conveyance  of  the  freehold  to  James  Earle, 
the  tenant  against  whom  the  prcecipe  was  brought  There  is  no  occasion 
to  entangle  this  part  of  the  case  with  the  demise  to  the  three  Dacres. 

The  defendants  contend  that  there  was  a  good  tenant  to  the  prsMipe 
apon  two  grounds;  first,  because  Lady  Atkyns  had  no  estate  for  life,  and 
80  Sir  Robert  the  son  was  tenant  in  tail  in  possession.  Secondly,  suppose 
she  had  an  estate  for  life,  yet  Earle  was  a  good  tenant  to  the  prsscipe, 
by  dissebin  :  which  they  endeavor  to  prove  two  ways,  viz.,  first,  that  Sir 
Bobert  Atkyns,  by  his  entry,  was  himself  a  disseisor;  and  by  his  feoff- 
ment the  17th  of  January,  1710,  conveyed  the  freehold  he  had  acquired  by 
disseisin  to  James  Earle ;  and  secondly  suppose  Sir  Bobert  the  son  was 
noi  a  disseisor,  yet  his  said  feoffment  was  a  disseisin,  and  made  James 
Earle  a  good  tenant  of  the  freehold  by  disseisin. 

As  to  the  first  ground,  «  That  lady  Atkyns  had  no  estate  for  life,*'  the 
whole  argument  depends  upon  this  proposition,  <^  that  the  lesser  deed  was 
executed  after  the  greater  deed;  and,  consequently  the  power  of  Sir  Bo- 
bert Atkyns  the  father,  to  make  a  jointure,  was  extinguished  by  the  fine 
levied  in  Trinity  Term,  1669.'^  But  the  jury  have  not  found  the  fact, 
<<  which  was  first  executed."  Both  deeds  bear  the  same  date.  They  are 
both  consistent.  They  are  both  manifestly  but  one  agreement,  executed 
by  different  instruments,  to  answer  different  purposes,  and  to  suit  (probably) 
the  convenience  of  one  party,  who  was  interested  only  in  a  small  part  of 
the  transaction. 

The  fine  levied  in  Trinity  Term,  1669,  pursued  both  deeds,  and  com- 
prises all  the  premises  in  the  greater  deed,  by  which  the  powers  were 
created. 

It  never  could  be  the  intent  to  revoke  these  powers  at  the  instant  they 
were  created :  by  the  lesser  deed,  which  makes  no  mention  of  them ;  or  by 
a  fine  levied  agreeable  to  the  greater  deed,  in  which  they  are  contained. 

Sir  Bobert  Atkyns,  who  survived  the  transaction  above  thirty  years,. 
has  shown  by  many  acts  that  he  understood  the  powers  to  be  well  created 
and  subsisting. 

*If  it  was  necessary  we  ought  to  presume  the  lesser  deed  first  ri^on^'x 
executed,  to  support  the  clear  intent  of  parties,  in  a  family  settle-  ■-        -*^ 
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ment  made  by  yalnable  considenlion :  but  it  is  impoarible  to  sappoM  tbej 
ooald  really  mean  to  revoke  or  extinguish  these  powers,  and  take  this  way 
of  doing  it.  Bat,  in  this  case,  there  is  no  room  for  presumption :  the  in- 
ternal evidence  of  the  thing  itself  speaks  them  to  be  one  transaetion ;  and 
the  same,  to  all  intents  and  purposes,  as  if  expressed  in  one  instrument. 

As  tbe  jointress  clearly  had  an  estate  for  life,  the  next  ground  is,  <<that 
James  Earle  was  a  good  tenant  to  the  pnecipe  by  disseisin.'^ 

The  better  to  judge  of  this  question,  it  may  be  proper  to  try  to  find  out 
what  the  old  law  meant  by  a  disseisin  which  constituted  the  tenant  of  the 
freehold,  in  respect  of  every  demandant  suing  out  a  prssoipe ;  although 
the  owner's  entry  was  not  taken  away.  (For  where  the  right  of  posses- 
sion was  acquired,  and  the  owner  put  to  his  real  action,  there  without 
doubt  the  possessor  had  got  the  freehold,  though  by  wrong.) 

All  the  law  concerning  dissdsins,  which  is  any  way  applicable  to  the 
present  inquiry,  existed  and  was  in  use  and  practice  before  the  assise 
of  novel  disseisin.  The  assize  was  introduced  (probably  from  the  usage 
of  Normandy,  for  the  Grand  Ooustumier  treats  of  assises)  in  or  before 
the  reign  of  Henry  the  Second.  Olanville,  who  wrote  in  that  reign,  calls 
the  great  assize  a  benefit,  <<  demeiUtam  prineipU  de  eonnUo  proeenmi, 
popvlu  induUam:"  and  the(^)  Myrrour,  fo.  93,  says  <<  Olanville  intro- 
duced it.'' 

Seisin  is  a  technical  term  to  denote  the  completion  of  that  investitaie 
by  which  the  tenant  was  admitted  into  the  tenure,  and  without  which  no 
freehold  could  be  constituted  or  pass.  Sciendum  est  feudum,  nne  uim»- 
ti^ra,  nuHo  modo  contHtui  po8$e.  Feud.  lib.  1,  tit.  25 :  lib.  2,  tit  1 ; 
2  Craig,  lib.  2,  tit.  2. 

Disseisin,  therefore,  must  mean  some  way  or  other  turning  the  tenant 
out  of  his  tenure,  and  usurping  his  place  and  feudal  relation.  At  the  time 
I  speak  of,  no  tenant  could  alien  without  license  of  the  lord.  When  the 
r*^7A1  ^^'^  ^consented,  the  only  form  of  conveyance  was  by  feoflfment 
^  ^  publicly  made,  coram  paribus  curiss^  with  the  lord's  concurrence. 
Homage,  or  fealty,  was  solemnly  sworn ;  and  suit  of  court  and  services 
were  frequently  done. 

The  freeholder  represented  the  whole  fee,  did  the  duty  to  the  lord,  and 
defended  the  whole  fee  against  strangers. 

The  freehold  never  could  be  in  abeyance;  because  the  lord  must  never 
be  at  a  loss  to  know  upon  whom  to  call  as  his  tenant;  nor  a  stranger 
to  know  against  whom  to  bring  his  praecipe.  From  the  necessity  of 
there  being  always  a  visible  tenant  of  the  freehold,  and  the  notoriety  who 
acted  and  did  suit  and  service  as  such,  many  privileges  were  allowed  to 
innocent  persons  deriving  title  from  the  freeholder  de  facto. 

If  the  disseisor  died,  after  one  year's  nonclaim,  the  descent  to  his  heir 
gave  him  the  right  of  possession,  and  took  away  the  true  owner*8  entry. 
The  Stat,  of  32  H.  8,  c.  33,  requires  five  years'  nonclaim.  The  feoffiBO  of 
a  disseisor  acquired  title  of  possession,  at  the  time  I  speak  of,  by  one  year's 
nonclaim.  The  descent  to  his  heir  remains  privile^Bd  as  it  was  at  oom- 
mon  law;  for  the  32  H.  8,  c.  33,  extends  not  to  any  feofiee  of  the  dis- 
seisor immediate  or  mediate.    Go.  Lit.  256  a.     The  feofiee  of  a  disseisor 

{g)  C.  3,  j  25,  p.  150;  Edit  1642. 
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was  faronred ;  beoavse  he  oame  innooentlj  into  tho  tenure,  bj  a  solemn 
and  public  investitiirey  with  the  lord's  ooncurrenoe. 

Bat  the  statute(A)  Q^ia,  Emptores  Terrarwm^  (which  took  away  sub 
infeudations,  and  gave  free  liberty  of  alienation  to  the  tenants  of  subjeets 
and  to  those  who  held  of  the  king,  as  of  an  honour  or  manor,)  and  other 
statutes  which  extended  the  power  of  alienation  to  the  king's  tenants  in 
capite^  the  frequent  leases  of  feudal  services,  the  statutes  of  uses  and  wills, 
and  at  last,  the  tota](t)  abolition  of  all  military  tenures,  have  left  us  little 
but  the  names  of  feoffment,  seisin,  tenure,  and  freeholder,  without  any 
precise  knowledge  of  the  thing  originally  signified  by  these  sounds :  the 
idea  modem  times  annex  to  freehold,  or  freeholder,  is  taken  merely  from 
the  duration  of  the  estate. 

Copyholds,  and  the  customary  freeholds  in  the  north,  retain  faint  traces 
in  imitation  of  the  old  system  of  feudal  tenures.  It  is  obvious  how  a  man 
may  visibly  be  the  copyholder,  or  customary  freeholder  de  factOy  in  pre* 
judice  of  the  rightAil  tenant.  It  is  obvious,  too,  that  usurping  such  copy- 
hold or  customary  tenure  is  a  different  fact  from  a  naked  possession  or 
occupation  of  the  land. 

But  whoever  will  look  into  the  practice  of  other  countries,  where  rtt^c^^H^  ^ 

tenures  subsist  with  all  the  solemnities  of  feoffments  *and  seisins,  L        J  /^ 

upon  every  change  of  a  tenant  by  descent  or  alienation,  and  upon  every 
usurpation  of  the  real  right,  will  easily  comprehend,  that,  at  the  time  I 
speak  of,  it  might  be  as  notorious  who  was  the  feudal  tenant  d»  factOj  as 
who  is  now  de  fouOo  incumbent  of  a  living,  or  mayor  of  a  corporation. 

Disseisin  was  a  complicated  fact,  and  differed  from  dispossessing.  The 
freeholder  by  disseisin  differed  from  a  possessor  by  wrong.  Bracton,(^) 
0.  2;  De  Assisa  Novsd  Dlsseysinss,  fo.  160,  puts  many  cases  of  possession 
WTODgfuUy  taken,  which  he  calls  intrusion ;  because  there  is  no  disseisin : 
<<  Fb9ses9io  gum  nuda  est  amninoy  et  $ine  altquo  vettimento;  qum  dicitur  in« 
truiio»"  VestimefUo  is  seisin,  investiture  7from  whence  the  Saxon  term 
vest);  a  metaphor  the  feudists  took  from  clothing:  by  which  they  meant 
to  intimate  <<  that  the  naked  possession  was  clothed  with  the  solemnities  of 
the  feudal  tenure."  A  particular  tenant,  according  to  feudal  notions,  was 
in  as  of  the  seisin  of  the  fee,  of  which  his  estate  was  a  part.  If  he  alien- 
ated the  fee  (which  he  could  only  do  by  solemn  feoffment,  with  the  con- 
onrrence  of  the  lord  of  whom  the  fee  was  held),  he  forfeited  his  particular 
estate,  for  having  betrayed  his  seisin  with  which  he  was  intrusted :  but  on 
account  of  the  privity  and  confidence  between  him  and  the  reversioner, 
and  the  notorious  solemnity  of  the  act  of  investitttre,  his  feoffment  dis- 
seised  the  reversioner* 

Bracton,  who  wrote  in  the  reign  of  Henry  3,  (before  tenants  could  alien 
without  license,)  mentions  the  disseisin  in  this  case  as  a  necessary  conse- 
quence, and  as  a  thing  which  could  not  possibly  be  otherwise ;  c.  8,  De 
Assisa  Nov»  Disseysinss,  161,  b,  f*Item/acit  quis  dineyzinamy  dim  qu%$ 
in  Beysina  faerit  ut  de  Uhero  tenemento  et  cui  vitam,  vel  ad  terminum 
an7U>rumy  vd  nomine  cuetadiae,  vel  cUiquo  cdio  modo  ;  tdium  feoffaverity  in 
prajudicfum  veri  dominiy  et/ecerit,  alteri lihervm  tenementum;  cwn  duo 

(k)  18  E.  1,  y.  introdaction  to  the  Law  of  Tenures,  f.  158  to  167. 

(t)  y.  12  0.  2,  0.  23,  and  13  G.  2,  c.  7.  (h)  Y.  Ub.  4,  c.  1,  2. 
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timid  et  semely  de  eodem  tenemento  et  in  BoUdum^  esse  non  posntnt  in 
ieysina"  He  considers  it  as  impossible  for  the  trae  tenant  not  to  be  pat 
ont  when  the  other  actually  came  into  his  place. 

So  late  as  the  82d  of  Eliz.  in  the  case  of  Matheson  v.  Trot,  1  Leon. 
209,  the  distinction  upon  which  the  judgment  turns  is,  <<  that  Henry 
Denny  gained  a  wrong^l  possession  in  fee,  but  did  not  gain  any  seisin,  so 
no  disseisor;  therefore  the  descent  to  his  heir  is  not  privileged.'^ 
_Qi^o-i  *Nobody  can  disseise  the  king;  neither  can  any  one  be  disseised 
L  -I  to  the  use  of  the  king.  The  king  may  be  wrongfully  dispossessed : 
but  the  intruder's  injurious  possession  is  sine  altquo  vestimentOj  and 
called  intrusion.  The  king  cannot  be  made  a  disseisor;  not  because  it  is 
wrong ;  (for  he  may,  in  fact,  withhold  the  possession  of  land  from  a  sub- 
ject contrary  to  right)  but  the  reason  seems,  according  to  the  feudal 
system,  to  be  this :  a  subject  never  could  stand  in  the  king's  seisin  or 
tenure;  and  the  king  never  could  be  in  the  seisin,  tenure,  or  feudal  rela- 
tion of  a  subject.  By  that  policy  all  real  property  was  held,  mediately 
or  immediately,  of  the  king :  in  the  king  himself  all  real  property  was 
allodial. 

The  precise  definition  of  what  constituted  a  disseisin  which  made  the 
disseisor  the  tenant  to  the  demandant's  prascipe,  though  the  right  owner's 
entry  was  not  taken  away,  was  once  well  known,  but  it  is  not  now  to 
be  found.  The  more  we  read,  unless  we  are  very  careful  to  distinguish, 
the  more  we  shall  be  confounded.  For  after  the  assize  of  novel  disseisin 
was  introduced,  the  legislature,  by  many  acts  of  parliament,  and  the 
courts  of  law  by  liberal  constructions  in  furtherance  of  justice,  ex- 
tended this  remedy  for  the  sake  of  the  owner  to  every  trespass  or  injury 
done  to  his  real  property;  if  by  bringing  his  assize  he  thought  fit  to 
admit  himself  disseised. 

It  lay  against  advisers,  aiders,  or  abettors,  who  were  not  tenants.  Go. 
Lit.  180  b.  It  lay  against  the  tenant  who  was  no  disseisor ;  as  the  heir 
of  a  disseisor  or  his  feoffiee.  Stat.  G-locester.  It  lay  for  the  owner,  against 
the  disseisor  of  the  disseisor.  The  tenant's  not  being  ready  to  pay  a  rent 
seek  when  demanded,  was,  for  the  benefit  of  the  owner's  remedy,  a  dis- 
seisin. Lit.  §  288.  It  lay  for  outrageous  distress.  2  Inst.  412.  It  lay 
against  guardian,  or  particular  tenant,  who  made  a  feoffment,  as  well  as 
against  their  feoffees.  2  Inst.  413.  The  stat.  of  Westm.  2,  c.  25,  extends 
it  to  a  man's  depasturing  the  ground  of  another ;  or  taking  fish  in  hia 
fishery.  If  one  receives  my  rent  without  my  consent,  I  may  elect  to  make 
him  a  disseisor.  Style,  407.  If  a  guardian  assigns  dower  to  a  woman 
not  dowable,  the  owner  may  elect  to  make  her  a  disseisoress.  24  Ed.  3, 
43  (cited  in  Cro.  Car.  203.)  In  a  word,  for  the  sake  of  the  remedy,  as 
between  the  true  owner  and  the  wrong-doer,  to  punish  the  wrong;  and  as 
between  the  true  owner  and  naked  possessor,  to  try  the  title,  the  assize 
r^^TOn  ^^^  extended  to  almost  *every  case  of  obstruction  to  an  owner's 
L        -I  full  enjoyment  of  lands,  tenements,  or  hereditaments. 

The  report  of  assize  can  only  relate  to  cases  where  the  owner  admits 
himself  disseised. 

The  law  books  treat  of  disseisin  with  a  view  to  the  assize ;  which  was 
the  common  method  of  trying  titles  till  ejectment  came  in  use. 

Littleton,  who  wrote  long  after  the  remedy  by  assize  was  enlarged  by 
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statutes  and  by  an  equitabb  latitude  of  construotion,  speaks  of  disseisin 
principally  as  between  the  owner  and  trespasser  or  possessor,  with  an  eye 
to  the  remedy  by  assize. 

These  are  the  common  places  from  whence  many  descriptions  have  been 
cited  of  a  didseisin.  But  such  authorities  can  give  little  light  to  the  pre- 
sent question,  which  depends  upon  the  nature  of  such  a  disseisin  as  made 
the  disseisor  tenant  to  every  demandant,  and  freeholder  de  fctcto  in  spite 
of  the  true  owner.  Yet  the  definition  in  the  books  (though  very  imper- 
fect) savour  often  of  that  which  originally  was  an  actual  disseisin  in  spite 
of  the  owner. 

Littleton,  in  §  279,  defines  disseisin,  with  an  &o. :  <<  Where  a  man  enters 
into  lands  or  tenements  (where  his  entry  is  not  congeable)  and  ousteth 
him  which  hath  the  freehold,  &c." — ^The  comment  says,  *<  every  entry  is 
no  disseisio,  unless  there  be  an  ouster  of  the  freehold.'^  And  Co.  Lit. 
133  b,  says,  <^  disseisin  is  putting  a  man  out  of  seisin,  and  ever  implies  a 
wrong :  but  dispossession  or  ejectment  is  putting  out  of  possession,  and 
may  be  by  right  or  wrong.  Disteuin  est  un  penonal  trespcus  de  torttoui 
ouster  del  teinn. 

Though  the  term  '<  disseisin"  used  happens  to  be  the  same,  the  thing 
signified  by  that  word,  as  applied  to  the  two  cases  of  actual  disseisin  or 
disseisin  by  election,  is  very  different.  This  distinction  of  disseisin  at 
election  is  made  in  the  case  of  Blunden  v.  Baugh,  Cro.  Car.  303,  of  which 
case  we  have  seen  a  manuscript  report,  fuller  than  the  printed  one.  The 
three  judges,  with  whom  agreed  the  four  judges  of  the  Common  Pleas, 
argued  and  held  « that  the  lessee  for  years  of  the  tenant  at  will  was  a 
disseisor  at  the  election  of  the  original  lessor  for  the  sake  of  his  remedy; 
but  never  could  be  looked  upon  as  the  freeholder,  or  a  disseisor  in  spite 
of  the  owner,  or  with  regard  to  third  persons."  The  manuscript  report 
says,  if  a  prseoipe  was  brought  against  him,  he  *might  say  ^<  I  pkoqa-i 
ftm  not  tenant  to  the  freehold."  A  variety  of  like  cases  are  put  t.  J 
in  Cro.  Car.  (to  which  I  refer  ) :  in  the  manuscript  report  there  are 
more. 

When  the  easy  specific  remedy  was  by  assise,  where  the  entry  was  not 
taken  away,  the  injured  owner  might,  for  his  benefit,  elect  to  consider  the 
wrong  as  a  disseisin.  So,  since  an  ejectment  is  become  the  easy  specific 
remedy,  he  may  elect  to  call  the  wrong  a  dispossession. 

Where  an  ejectment  is  brought,  there  can  be  no  disseisin ;  because  the 
plaintiff  may  lay  his  demise  when  his  title  accrued,  and  recover  the  profits 
from  the  time  of  the  demise.  The  entry  confessed  is  previous  to  making 
the  lease :  but  there  is  no  real  or  supposed  re-entry  after  the  ejectment 
complained  of.  If  it  was  considered  as  a  disseisin,  no  mesne  profits  could 
be  recovered  without  an  actual  re*entry. 

If  the  lessee  for  life,  or  years,  makes  a  feoffment,  the  lessor  may  still 
distrain  for  the  rent,  or  charge  the  person  to  whom  it  is  paid  as  a  receiver, 
or  bring  an  ejectment,  and  choose  whether  he  will  be  considered  as  dis- 
seised. Metcalf  on  the  demise  of  Kynaston  v.  Parry  and  others ;  a  case 
reserved  at  Salop  assises  25th  March,  1742,  for  the  opinion  of  the  court 
of  Exchequer  (who  gave  judgment  in  it  on  the  24th  of  November,  1743), 
was  this.  Tenant  in  tail  of  lands  leased  by  his  father,  to  a  second  son, 
for  lives  (under  a  power),  upon  his  father's  death  received  the  rent  from 
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Ihe  ooenpier,  as  owner,  and  as  if  no  snch  lease  bad  been  raade^'dnring  bk 
whole  life.  He  suffered  a  oommon  reoovery.  It  was  bolden  <<  that  this 
was  only  a  disseisin  of  the  freehold  at  election ;  and  that  therefore  he 
could  not  make  a  good  tenant  to  the  prsBoipe:''  and  the  reooyery  was 
adjudged  bad. 

Except  the  special  case  of  fines  with  prodamalaons  (wbidi  stands 
entirely  upon  distinct  grounds),  and  the  construction  of  the  stat.  of  4  H. 
7,  c.  24,  for  the  sake  of  the  bar,  I  cannot  think  of  a  case  where  the  trae 
owner,  whose  entry  is  not  taken  away,  may  not  elect  by  pursuing  a  pos* 
sessory  remedy)  to  be  deemed  as  not  having  been  disseised. 

The  consequences  of  actual  disseisin,  considered  as  such,  continue  law 
to  this  day.  The  disseisee  cannot  dispose  or  devise :  the  descent  takes 
away  his  entry.  There  are  two  cases  cited  in  the  case  of  Blnnden  ▼• 
Baugh,  material  to  this  point.  Pousley  v.  Blackman,  B.  R.  Trin.  18  Jae. 
Bot.  1230.    Palmer  201,  which  is  more  fully  stated  in  the  manusoript 

r*^8l1  ^'^P^'^'  ^^^^  ^°(0  Ci^^^*  ^^®  ^'^^  (^^  effect  and  operation^ 
I-  ^  this.  Tenant  at  will  made  a  lease  for  years :  the  original  U 
devised.  Though  the  lease  by  tenant  at  will  at  the  election  of  the  origi- 
nal lessor  was  a  disseisin,  yet  they  adjudged  his  devise  good ;  because  he 
had  not  elected  to  admit  himself  disseised ;  and,  by  making  a  will,  inti- 
mated the  contrary. 

Another  case  (not  in  the  report  in  Cro.  Jac.  but  cited  in  the  manu* 
script)  was  in  the  14  Eliz.,  Sir  Ambrose  Gone,  of  his  own  head,  entered 
into  lands  of  Sir  William  Hollis,  and  paid  Sir  William  afterwards  a  cer- 
tain rent,  claiming  to  hold  as  tenant  at  will,  and  died.  His  heir  entered : 
upon  whom  Sir  William  entered.  It  was  adjudged  <'  that  at  the  eketiou 
of  Sir  William,  Sir  Ambrose  was  a  disseisor :  but  as  Sir  William  had  not 
determined  his  election  before  the  death  of  Sir  Ambrose,  and  entered 
upon  his  heir,  it  was  no  disseisin ;  and,  consequently,  the  descent  no  bar 
to  his  entry." 

In  the  case  of  Pousley  t.  Blackman,  Palmer  205,  it  is  said,  <<  if  a  dis- 
seisee, devise,  and  afterwards  enter,  the  devise  is  good ;"  which  Dodderidge 
denied,  and  said  there  must  be  a  new  publication ;  which  seems  right,  if 
there  ever  was  a  disseisin  :  for,  where  an  actual  entry  is  necessary,  it  will 
not  make  good  a  conveyance  made  before ;  as  was  holden  in  B.  R.  &  Dom. 
Proc.  in  the  case  of(m)  Berrington  v.  Parkhurst.  The  actual  entry  could 
not  support  the  lease  made  before.  Tet  in(n)  Salk.  237,  it  is  agreed,  « the 
devise  is  good,  because  he  was  seised  ab  initto,  so  as  he  might  bring  tres- 
pass z"  i.  e,  he  never  was  disseised  at  all  by  his  election ;  and  he  might 
make  that  election  without  an  entry ;  he  might  bring  his  ejectment,  he 
might  bring  trespass,  without  a  re-entry.  If  it  was  not  for  this  doctrine 
of  election,  what  a  condition  would  men  be  in  I 

In  the  case  of  Pousley  v.  Blackman  there  was  no  entry  :  and  after  much 
argument  it  was  at  last  resolved  unanimously  by  the  whole  court,  front 
the  inconveniences  which  would  be  introduced  if  a  lessee  by  a  secret  eon- 
tract  with  a  stranger  could  defeat  the  will  of  his  lessor,  « that  the  devise 
was  good."    And  in  the  manuscript  report  where  it  is  cited,  one  point 


! 


;)  y.  Cro.  Jao.  669,  S.  G.  (m)  May,  1738. 

fi)  I  Salk.  237.    Banter  v.  Coke. 


r 


TAYLOR  d.  ATKTN8  v.  HOBDB.  519 

to  have  been  resolyed  is,  <<tliat  the  owner,  by  making  a  devise, 
showed  his  election  not  to  be  disseised/' 

I  will  now  consider  whether  James  Earle  can  be  deemed  a  good  tenant 
of  the  freehold  by  disseisin. 

^Disseisin  is  a  fact.  It  is  not  found :  all  the  jury  say  b,  <<  that  rftogoi 
soon  after  the  judgment  in  ejectment  Sir  Robert  entered  and  was  ^  J 
in  possession.''  This  must  be  taken  to  be  an  entry  in  consequence  of  the 
judgment;  it  was  so  considered  upon  settling  the  special  verdict :  other- 
wise the  defendants  have  no  case ;  for  it  is  not  found  that  Lady  Atkyns 
was  ever  ousted,  or  quitted  the  possession,  or  that  Sir  Robert  ever  was 
seised. 

Taking  possession,  under  a  judgment  in  ejectment,  never  could  be  a 
disseisin  of  the  freehold. 

Suppose  it  is  a  real  proceeding— the  termor  of  a  disseisee  might,  at  the 
eld  law,  recover  against  the  disseisor :  he  might  recover  against  the  feoffee 
of  his  lessor ;  but  he  never  could  thereby  become  a  disseisor  of  the  free* 
hold :  he  never  could  be  other  than  a  termor,  enjoying  in  the  nature  of  a 
bailiff,  by  virtue  of  a  real  covenant.  In  respect  of  the  freehold,  his  pos- 
session enured  always  by  right,  and  never  by  wrong.  If  the  lessor  had 
infeoffed,  it  enured  to  the  alienee ;  if  the  lessor  was  disseised  and  might 
enter,  it  enured  to  the  disseisee ;  if  his  entry  was  taken  away,  it  enured 
to  the  heir  or  feoffee  of  the  disseisor,  who  in  that  case  had  the  right  of 
possession. 

Suppose  the  proceeding  (as  it  is)  a  fictitious  remedy  :  then  in  truth  and 
substance  a  judgment  in  ejectment  is  a  recovery  of  the  possession  (not  of 
the  seisin  or  freehold,)  without  prejudice  to  the  right,  as  it  may  after- 
wards appear,  even  between  the  parties.  He  who  enters  under  it  in  truth 
and  Bulmtance  can  only  be  possessed  according  to  right,  praut  lex  po9tulat. 

If  he  has  a  freehold,  he  is  in  as  a  freeholder.  If  he  has  a  chattel 
interest)  he  is  in  as  a  termor ;  and  in  respect  of  the  freehold,  his  posses- 
sion enures  according  to  right  If  he  has  no  title,  he  is  in  as  a  trespasser } 
and,  without  any  re-entry  by  the  true  owner,  is  liable  to  account  for  the 
profits. 

It  is  found,  that  the  ejectment  was  brought  by  Sir  Robert  Atkyns  to 
recover  the  possession  ;  but  it  is  not  found  that  he  claimed  the  freehold. 

The  title  must  now  be  taken  as  in  this  special  verdict.  Therefore  it 
appears  he  had  no  right  to  the  possession.  His  feoffee  could  be  in  no 
other  condition  than  himself;  he  had  a  possession  without  prejudice  to  the 
right ;  and  could  convey  no  other.  He  was  not  in  as  a  particular  r«oou-i 
tenant ;  *there  was  no  privity  of  any  seisin  ;-^he  had  only  a  L  J 
naked  pos8e8sion.(o) 

(o)  Note  (bif  the  present  SdUar):  With  reference  to  this  part  of  the  judgment,  the 
reader  is  requested  to  peruse  the  celebrated  note  of  Mr.  Butler,  I  Inst.  330  b,  where 
the  learned  editor  controverts  Lord  Mansfield's  doctrine,  and  argues  that  lirery  of 
seisin,  made  by  any  person  haying  the  possession,  necessarily  transferred  the  free- 
hold; see  also  Doe  d.  Blight  r.  Pett,  11  A.  &  E.  842. 

With  regard  to  the  meaning  of  the  word  dtMeimh,  here  so  much  canyassed  by  his 
lordship,  it  certainly  has  been  used  by  the  courts  and  text  writers  in  senses  so 
various  as  to  create  a  good  deal  of  embarrassment.  It  is  used  sometimes  to  denote 
a  dUeeiem  at  election;  sometimes  iheaequieition  of  a  tortioue  freehold ;  and  in  the  latter 
sense  it  seems  sometimes  to  be  applied  to  denote  any  acquisition  of  a  tortious  fre^ 
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Bat  the  oase  is  still  stronger.  The  tme  owner  cannot  eyen  elect  to 
make  a  person  in  possession  under  a  judgment  in  ejectment  a  disseisor. 
He  could  not  bring  an  assise  of  novel  disseisin ;  the  entry  is  not  injtuie  et 
wne  judiciOf  but  under  authority  of  a  court  of  justice  and  lawful ;  there- 
fore not  liable  to  punishment  by  fine  (as  every  disseisin  was.) 

The  true  owner  may  enter  upon  a  disseisor :  but  after  a  judgment  in 
ejectment  an  actual  entry  would  not  be  permitted.  If  there  had  been  an 
r^RRdl  ^^^^^^  ^  ^^^  ^^^>  ^^^  *true  owner  elected  <<not  to  be  disseised," 
L  -I  and  recovered  by  ejectment ;  which^  if  there  had  been  a  disaeisin, 
would  have  purged  it.  ^ 

But  there  is  still  behind  (though  it  happens  not  to  be  necessary)  a  larger 
ground  upon  which  to  determine  this  question,  and  more  satisfactory,  be- 
cause more  intelligible ;  from  the  nature  of  a  common  recovery  now,  and 
a  feoffment  to  make  a  tenant  to  the  praecipe  with  that  view  only. 

The  sense  of  wise  men,  and  the  general  bent  of  the  people  in  this  coan- 

hold ;  at  other  times  to  bear  the  confined  meaning  of  the  acquisition  of  a  freehold 
by  tort,  by  means  of  an  entry  on  and  ou8ter  of  the  former  freeholder:  thns  In  Bead- 
ing ▼.  Royston,  Sal.  423,  it  is  laid  down  that  "  the  statute  of  limitations  never  rans 
against  a  man  but  where  he  is  actually  ousted  or  diateued;"  a  proposition  obTiooslj 
untrue,  if  we  were  to  understand  disteiged  in  the  confined  sense :  since  it  is  manifest 
that  the  statute  ran  in  erery  case  where  a  tortious  freehold  was  acquired  by  abate- 
ment or  intrusion.  On  the  other  hand,  the  word  disseimn  is  frequently  used  in  the 
confined  sense;  for  instance,  in  Sir  William  Blackstone's  Commentaries,  where,  in 
conformity  to  Go.  Litt.  277  a,  it  is  explained  to  be  "  an  attack  on  him  who  has  the 
real  freehold  and  turning  him  out  of  it;"  and  Sir  William  expressly  distinguishes 
it  from  abatement  and  tn^runon,  saying,  "  Those  were  an  otuter  from  a  freehold  in 
law,  this  is  an  ouster  from  a  freehold  in  deed,"  Ace.  1  Inst.  277  a.  Numerous  other 
examples  might  be  given  in  which  the  word  duteisin  is  used  in  the  general  sense, 
and  as  many  in  which  it  is  used  in  the  confined  sense. 

This  species  of  confosion  seems  to  hare  proceeded  from  the  etymology  of  ciiMtfiam, 
which  being  compounded  of  the  privative  particle  de  and  the  word  Mttm,  signifies 
nothing  more  than  to  put  out  of  the  seinn,  whether  in  law  or  in  deed,  whether  with 
force  or  without  force.    And  such  being  the  etymology  of  the  word,  law  writers 
appear  yery  early  to  have  made  use  of  it  as  a  nomen  generale  comprehending  ereiy 
particular  mode  of  interference  with  the  seisin;  thus,  in  1  Roll.  669, 1. 15,  it  is  stated 
that  "  if  a  man  ditturbe  the  entry  of  him  who  has  a  right  unto  land,  it  will  be  a  dit- 
seisin"    Yet  this  will  include  tiie  cases  of  abatement  and  intrusion.    Thus,  too,  any 
one  reading  the  chapter  of  the  1st  Institute  upon  releases^  will  find  many  things 
predicated  there  of  disseisor  and  disseisee^  which  must  be  meant  to  apply  to  every 
person  wrongfully  acquiring  or  put  out  of  a  freehold.    And,  indeed,  Lyttleton  him- 
self seems  to  have  been  conscious  of  this ;  for  when  he  undertakes  to  define  dissasin 
at  sect  279,  he  says,  "Ifotay  que  disseisin  est  properment  Vou  vn  homme  entra  en  aseums 
ierres  ou  tenements  Pou  son  entry  n^estpasoongeable  et  ousta  eeluy  que  adfi-anktenemenL" 
It  is  clear  from  his  use  of  the  word  properment  that  he  was  conscious  of  some  other 
sense  in  which  the  word  was  used,  though  perhaps  not  ^^prcperfy"  so.    And  indeed 
this  seems  to  have  been  so  almost  ez  necessitate;  for  I  am  not  aware  that  such  a 
word,  for  instance,  as  abates  ever  existed  by  which  the  character  of  the  heir  or  re- 
mainder-man abated  or  intruded  on  could  have  been  denoted.    Now  the  above 
consideration  reconciles  very  many  of  the  apparent  discrepancies  in  the  books  re- 
garding the  necessity  of  a  disseisin  in  order  that  the  time  of  limitation  might  begin 
to  run ;  for  taking  the  word  m  its  general  sense  it  would  be  true,  as  laid  down  in 
Beading  v.  Royston,  that  the  statute  never  ran  against  a  man  but  when  he  was 
actually  ousted  or  disseised:  and  taking  it  in  its  confined  sense,  it  would  be  also  true, 
as  stated  by  Lord  Ellenborough  in  Doe  v.  Perkins,  that  in  order  to  constitute  a  titie 
by  disseisin  there  must  be  a  wrongful  entrg^  but  that  a  wrongful  eontinuanee  in  pooses- 
sion  is  no  disseisin.    Whereas,  in  1  Roll.  659,  it  is  laid  down,  that  *'  if  guardian 
continue  possession  after  the  f\ill  age  of  bis  ward,  he  will  be  a  disseisor.''  A  passage 
which  is  the  more  remarkable,  because  Lord  Coke  at  1  Inst  57  b,  calls  the  same 
person  an  abator. 
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tiy,  has  ever  been  against  making  land  perpetually  unalienable.  The 
udlity  of  the  end  waa  thought  to  justify  any  means  to  attain  it. 

Nothing  eould  be  more  agreeable  to  the  law  of  tenures  than  a  male  fee 
unalienable.  But  this  bent  <<  to  set  property  free''  allowed  the  donee,  after 
a  son  was  bom,  to  destroy  the  limitation,  and  break  the  condition  of  his 
inTestature. 

No  sooner  had  the  statute  de  Donis  repeated  what  the  law  of  tenures 
said  before,  « that  the  tenor  of  the  grant  should  be  observed,"  than  the 
same  bent  permitted  tenant  in  tail  of  the  freehold  and  inheritanoe  to  make 
an  alienation,  Toidable  only  under  the  name  of  a  discontinuanoe.  But 
this  was  a  small  relief. 

At  last,  the  people  having  groaned  for  200  years  under  the  inconveni- 
enoes  of  so  much  property  being  unalienable ;  and  the  great  men,  to  raise 
the  pride  of  their  families,  and  ^in  those  turbulent  times)  to  preserve  their 
estates  from  forfeitures,  preventing  any  alteration  by  the  legislature ;— the 
same  bent  threw  out  a(/>)  fiction  in  Taltarum's  case;  by  which  tenant  in 
tail  of  the  freehold  and  inheritanoe,  or  with  consent  of  the  freeholder,  might 
alien  absolutely. 

Public  utility  adopted  and'  gave  a  sanction  to  the  doctrine,  for  the  real 
political  reason  <<  to  break  entails :"  but  the  ostensible  reason,  from  the 
<<  fictitious  recompense,"  hampered  succeeding  times,  how  to  distinguish 
eases  which  were  within  the  false  reason  given,  but  not  within  the  real 
policy  of  the  invention.  Till  at  last  the  legislature  applauded  common 
recoveries,  and  lent  their  aid  by  the  acts,  of  11  Hen.  7,  c.  20 ;  83  Hen.  8, 
e.  81;  34  and  35  Hen.  8,  c.  20;  14  Eliz.  c.  8;  and  lately  14  Geo.  2,  o. 
20  (which  is  a  retrospective  and  declaratory  law,  and  seems  to  have  restored 
the  original  tenant  to  the  prsdcipe.)  Before  the  statute  of  Quia  rs|cooe-i 
Emptore$  Terrarum^  ^subinfeudations,  whereupon  rente  and  ser-  ■-  -I 
vices  were  reserved,  did  not  prevent  the  praecipe's  lying  against  the  free- 
holder of  the  seignory.  When  common  leases  to  farmers,  for  one  or  more 
life  or  lives,  reserving  rent,  came  in  use,  they,  for  that  purpose,  resembled 
subinfeudations,  and  ought  not  to  prevent  the  prsdcipe  being  brought 
against  the  owner  of  the  freehold  under  which  such  leases  were  granted. 

As  the  legislature  has  for  ages  avowed  the  proposition,  we  may  now  say, 
<<  that  common  recoveries  are  a  mere  form  of  conveyance."  All  necessary 
circumstences  of  form  and  ceremony  are  taken  from  ite  fictitious  original. 

The  policy  of  this  species  of  alienation  meant  to  take  a  middle  way  as  to 
entails,  between  perpetuities  and  absolute  property. 

Alienations  were  allowed,  yet  in  such  a  shape  as  necessarily  required 
deliberation  and  delay :  and  they  were  only  allowed  to  be  made  by  tenant 
in  tail  in  possession,  or  by  tenant  in  teil  in  remainder,  with  consent  of  the 
owner  of  the  first  estate  for  life.  The  eldest  son  was  restrained  in  the 
lifetime  of  his  father,  or  mother,  or  any  other  ancestor  or  relation,  seised 
for  life  under  a  family  settlement. 

The  act  of  14  G.  2,  proceeds  upon  the  parties  to  a  recovery  having  power 
to  suffsr  it  Sir  Bobert  Atkyns  the  son  had  no  right  to  suffer  a  common 
recovery  without  the  concurrence  of  the  jointress.  Any  contrivance  to 
do  it  without  her  joining  is  artifice  and  evasion. 

{p)  l^got  of  Gommoii  Recoveries,  pp.  7,  8,  9, 10. 
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If  tenant  in  tail  in  possession  is  disseisedy  thongh  the  prsBcipe  be  bfx>Qght 
against  the  disseisor,  yet,  if  he  is  yonched,  the  recovery  shall  bar ;  beoaue 
he  had  power  to  bar. 

In  Lincoln  Oollege  case,  8  Go.  69,  the  jadgessnpport  the  collateral  war- 
ranty of  Sibil;  because  she  and  Edward  had  power  to  bar. 

In  Jenning's  case,  10  Go.  44,  the  recovery  is  supported,  because  the 
parties  had  power. 

By  parity  of  reason,  this  recovery  ought  not  to  be  supported,  because 
the  parties  had  no  power :  if  it  was,  the  law  must  be  overturned. 

Every  remainder-man  in  tail  might  easily  get  a  naked  possession,  and 
make  a  secret  feoffment. 

The  plan  of  marriage  and  other  family  settlements,  is  ^<  to  limit  « 

r*3861  '^°^^'^^^'  ^  ^^®  ^^f  <^^  every  other  son  in  *tail/'  The  neg»- 
^  J  tive  which  the  father  now  has  upon  the  eldest  son's  suffering  a 
common  recovery,  is  the  very  means  and  consideration  of  getting  the 
estate  resettled  upon  the  marriage  of  the  eldest  son.  By  this  method, 
the  moment  he  attains  the  age  of  twenty-one  years,  he  may  set  his  father 
at  defiance,  suffer  a  common  recovery,  and  bar  all  the  rest  of  the  family. 
This  consequence  alone,  in  a  case  unprecedented,  is  a  sufficient  objection. 

When  a  termor,  after  the  4  H.  7,  made  a  feoffment,  and  levied  a  fine 
with  proclamations,  and  insisted  upon  five  years'  non-claim,  the  judgesi 
with  strong  sense,  said,  though  a  feoffment  by  tenant  for  life,  or  years,  or 
at  will,  is  a  disseisin ;  it  shall  not  operate  as  a  disseisin  to  enable  the 
termor  himself  to  bar  the  inheritance  by  a  fine  with  proclamations 
according  to  the  4  H.  7,  c.  20 ;  for,  say  they,  ^<  it  was  never  the  intent 
of  the  makers  of  the  act  that  those  who  could  not  levy  a  fine,  should,  by 
making  an  estate  by  wrong  and  fraud,  be  enabled  to  bar  those  who  had 
right.  For  if  they  themselves,  without  such  fraudulent  estate,  could  not 
levy  a  fine  to  bar  them  who  had  the  freehold  and  inheritance,  certainly 
the  makers  of  the  4  H.  7,  c.  20,  did  not  intend  that  by  making  of  an 
estate  by  fraud  and  practice,  they  should  have  power  to  bar  them :  and 
such  fraudulent  estate  is  as  no  estate  in  the  judgment  of  the  law.''  So 
say  I,  in  the  present  case.  It  was  never  the  intent  that  those  who  could 
not  suffer  a  recovery,  should,  by  making  an  estate  by  wrong  and  fraud, 
be  enabled  to  bar  those  in  remainder  or  reversion  who  had  right.  For  if 
they  themselves,  without  such  fraudulent  estate,  could  not  suffer  a  recovery 
to  bar  those  in  remainder  in  reversion,  certainly  the  framers  of  this 
qualified  species  of  alienation  did  not  intend  that  by  making  an  estate  by 
fraud  and  practice  they  should  have  power  to  bar  them :  and  such 
fraudulent  estate  is  as  no  estate  in  the  judgment  of  the  law. 

The  judges  then  put  many  cases,  where  a  recovery  in  dower,  or  other 
real  action;  a  remitter  to  a  feme  covert,  or  an  infant;  a  warranty ;  a  sale 
in  market-ovwt;  the  king's  letters-patent;  a  presentation ;  an  adminis- 
tration ; — ^in  short,  all  acts  temporal  and  ecdesiastical,  shall  be  avoided  by 
covin :  and  from  thence  argue  that  a  fine  which  the  parties  had  no  power 
to  levy  directly,  shall  not  be  supported  indirectly  by  covin.  So  argue  I, 
r*3871  ^°  ^^^  present  case :  a  *common  recovery  which  the  parties  had  no 
I-  ^  power  to  suffer  directly,  shall  not  be  made  good  by  wrong  aod 
fraud. 
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In  the  spirit  of  the  m»keT8  of  the  14  G-.  2|  I  say  the  parties  to  this 
reooTery  had  not  power  to  snfier  it:  therefore  it  is  substantially  bad. 

This  is  not  the  ease  of  a  feoffment  to  a  third  person  for  his  own  benefit : 
it  IS)  in  efieoty  to  the  use  of  Sir  Robert,  the  wrong*doer,  himself.  The 
law  considerB  a  feoflfoe  to  the  intent  to  be  tenant  to  the  praaoipe  as  a  mere 
instniment  for  one  purpose  of  form  only.  His  wife  shall  not  be  endowed ; 
his  statutes  or  judgments  shall  not  affect  the  land ;  if  he  had  a  term  for 
years  it  shall  not  merge.  Let  me  appeal  then  to  the  oldest  authorities^ 
in  those  times  when  the  solemnity  and  notoriety  of  feoffments  and  the 
feudal  veneration  in  whioh  they  were  held,  gaye  them  all  that  wonderful 
dBcaoy  we  read  of:  could  a  man,  by  his  own  injurious  feoffment,  have 
acquired  an  advantage  to  himself?  Littleton  shall  answer:  he  tells  us 
what  was  established  long  before  he  wrote.  Lit.  §  896.  <<  If  a  disseisor 
infeoff  his  father  in  fee,  and  the  fether  die  seised  of  such  estate,  by 
which  the  lands  descend  to  the  disseisor  as  son  and  heir,  &o. ;  in  this  case, 
the  disseisee  may  well  enter  upon  the  disseisor,  notwithstanding  the 
descent :  for  that  as  to  the  disseisin,  the  disseisor  shall  be  adjudged  in 
but  as  a  disseisor,  notwithstanding  the  descent ;  quia  particepz  crimiwU*' 

After  the  statute  de  Donis,  tenant  in  tail  in  remainder,  with  the  con- 
eurrenoe  of  the  freeholder,  might  make  a  voidable  alienation  by  discon- 
tinuance; but  he  could  not  acquire  to  himself  that  privilege  by  an 
injurious  entry  and  feoffment.  <<  He  in  remainder  in  tail  disseises  tenant 
for  life,  and  makes  a  feoffment,  and  dies  without  issue,  and  the  tenant  for 
life  dies;  he  in  reversion  may  enter :  it  is  no  disoontinuanoe.''  Co.  Lit. 
(47  a,  b.  It  is  no  disseisin  of  the  reversion.  <<  If  remainder-man  for 
life  disseise  the  immediate  tenant  for  life,  after  the  death  of  the  immediate 
tenant  he  is  in  as  tenant  for  life."  Neither  should  a  reversioner,  by  an 
injurious  entry  upon  the  tenant  for  life,  be  in  respect  of  strangers, 
allowed  to  transmit  to  his  heir  the  privilege  of  descent.  If  the  rever- 
sioner  disseises  tenant  for  life,  and  dies  seised,  the  descent  shall  not  take 
away  the  entry  of  a  stranger.    Hob.  323. 

From  the  whole  we  may  conclude — ^if,  before  the  introduction  r^tooo-i 
*of  common  recoveries  as  a  conveyance,  this  question  had  been  L  J 
agitated  in  an  adversary  real  action,  upon  a  plea  <<  that  Earle  was  not 
tenant  of  the  freehold,"  it  would  have  been  adjudged,  from  the  law  and 
artificial  learning  of  tenures,  <^  that  he  could  not  be  so  cmisidered."  If 
the  question  had  been,  <<  whether  tenant  in  tail  in  remainder  should,  by 
such  injurious  entry  and  feoffment,  acquire  a  benefit  to  himself  to  the 
prejudice  of  his  reversioner,  it  would  have  been  adjudged,  from  eternal 
principles  of  justice,  <<  that  an  act  founded  in  wrong  should  not,  by 
virtue  of  the  crime  itself,  become  legal  for  the  author's  advantage.' " 

As  it  is  now  agitated,  when  common  recoveries  are  established,  as  a 
species  of  alienation,  the  only  question  is,  <<  whether  the  rule  of  law 
which  requires  the  concurrence  of  the  owner  of  the  first  estate  for  life 
ahall  be  overturned.*'  'Tis  better  to  subvert  the  rule  directly,  than  suffer 
it  to  be  done  by  a  secret  injurious  entry  and  feoffment ;  which  cannot  be 
prevented,  and  which  the  owner  may  never  hear  of. 

There  is  no  injury  or  wrong  for  which  the  law  does  not  provide  a 
remedy.  But  if  this  stratagem  should  prevail,  redress  must  follow  too 
late ;  unless  the  entry  of  the  tenant  for  life  shall  avoid  the  recovery.     If 
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it  wouldy  there  is  in  end  of  the  present  question :  for  the  jointreoB 
entered,  and  was  entitled  to  the  profits  from  Sir  Bobert  Atkjna  as  a 
trespasser  ab  initio. 

In  eyery  light,  and  npon  every  ground  of  law,  this  reeovery  is  bad. 

As  there  is  no  bar  to  the  right  of  the  lessor  of  the  pliuntiff — 

The  second  general  question  is,  «  whether  the  lessor  of  the  plaintiff  is, 
by  the  statute  of  limitations,  barred  from  reooyering  in  this  ejectment  ?'* 

This  point  was  certainly  not  insisted  upon  at  the  trial,  and  therefore 
the  special  verdict  is  not  adapted  to  it.  The  abstruse  learning,  upon 
which  the  validity  of  the  common  recovery  depended,  might  engroas  the 
whole  attention  at  the  trial :  and  the  special  verdict  having  no  hotm 
(which  easily  might  have  been  found)  particularly  applicable  to  an 
objection  from  the  statute  of  limitations,  might  occasion  the  question 
not  having  been  made  at  the  bar  till  the  last  argument.  The  point,  how- 
ever, is  certainly  open  upon  this  special  verdict. 

r*S801  ^'^^  ejectment  is  a  possessory  remedy,  and  only  competent 
L  -I  where  the  lessor  of  the  plaintiff  may  enter ;  therefore  it  is  aiwajs 
necessary  for  the  plaintiff  to  show  that  his  lessor  had  a  right  to  enter;  by 
proving  a  possession  within  twenty  years,  or  accounting  for  the  want  of 
it,  under  some  of  the  exceptions  allowed  by  the  statute.  Twenty  years' 
adverse  possession  is  a  positive  title  to  the  defendant :  it  is  not  a  bar  to 
the  action  or  a  remedy  of  the  plaintiff  only,  but  takes  away  his  right  of 
possession. 

Every,  plaintiff  in  ejectment  must  show  a  right  of  possession  as  well  aa 
of  property ;  and  therefore  the  defendant  needs  not  plead  the  statute,  as  in 
the  case  of  actions. 

The  question  then  is,  whether  it  appears  upon  this  special  verdict, 
« that  the  lessor  of  the  plaintiff  might  enter  when  he  brought  this  eject- 
ment" 

On  the  9th  of  November,  1711,  Sir  Robert  Atkyns  died  without  issue 
male. 

On  the  9th  of  October,  1712,  Lady  Atkyns,  the  jointress,  died.  Then 
accrued  the  title  of  entry  of  the  lessor  of  the  plaintiff.  His  only  excuse 
for  not  entering  is,  "  that  he  was  prevented  by  the  said  lease  of  the  81st 
of  May,  1698,  to  the  three  Dacres."  That  upon  the  death  of  Thomas 
Daores  the  surviving  lessee,  on  the  23d  of  July,  1752,  a  new  title  of 
entry  accrued ;  upon  which  he  entered  on  the  15th  of  December,  1752, 
and  brought  this  ejectment 

Three  answers  are  given ;  any  one  of  which,  if  well  founded,  is  sufi* 
cient. 

1st.  That  the  said  lease  was  absolutely  void,  and  of  no  effect. 

2d.  If  good,  it  determined  by  the  estate  tail  being  spent,  by  the 
express  tenor  of  the  demise. 

3d.  If  subsisting,  yet,  upon  the  extinction  of  the  estate  tail,  it  was  a 
trust  to  attend  the  inheritance  in  the  lessor  of  the  plaintiff,  and  made 
part  of  his  titie  deeds :  therefore  could  not  stop  the  statute's  running  to 
protect  the  adverse  possession,  nor  give  him  any  new  right  of  entry. 

First  that  the  lease  was  void. 

Sir  Robert  Atkyns  the  father  being  only  tenant  for  life,  could,  by  virtue 
of  his  ownership,  make  no  estate  to  continue  after  his  death.     This  leaaci 
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therefore,  after  his  death,  can  only  be  sapported  by  his  power,  if  it  was 
made  parsoant  to  it. 

*'<  Whether  it  was  made  parsaant  to  his  power/'  is  the  ques*  r«ogoi 
tioD.  I-        -I 

The  limitation  and  modifying  <rf  estates,  by  virtne  of  powers,  came 
from  equity  into  the  common  law  with  the  statnte  of  nses.  The  intent  of 
parties  who  gave  the  power  oaght  to  goyem  every  constmction.  He  to 
whom  it  is  giyen  has  a  right  to  enjoy  the  fnll  exercise  of  it :  they  over 
whose  estate  it  is  given,  have  a  right  to  say  <<  it  shaU  not  be  exceeded.'* 
The  conditions  shall  not  be  evaded ;  it  shall  be  striotly  parsned  in  form 
and  snbstance  :  and  all  acts  done  nnder  a  special  authority,  not  agreeable 
thereto,  nor  warranted  thereby,  must  be  void. 

Of  idl  kinds  of  powers,  the  most  frequent  is  that  ^<  to  make  leases/' 
For  the  encouragement  of  farmers  to  occupy,  stock,  and  improve  the  land, 
it  is  necessary  they  should  have  some  permanent  interest.  Unless  the 
owner  of  the  estate  for  life  was  enabled  to  make  a  permanent  lease,  he 
could  not  enjoy  to  the  best  advantage  during  his  own  time ;  and  they  who 
come  after  must  suffer  by  the  land  being  untenanted,  out  of  repair,  and  in 
a  bad  condition.  The  plan  of  this  power  is  for  the  mutual  advantage  of 
possessor  and  successor.  The  execution  thereof  is  checked  with  many 
conditions  to  guard  the  successor,  that  the  annual  revenue  shall  not  be 
diminished ;  nor  those  in  succession  or  remainder  at  all  prejudiced  in 
point  of  remedy  or  other  circumstances  of  full  and  ample  enjoyment. 

There  are  two  methods  of  leasing  in  common  use  in  this  kingdom,- — at 
the  best  rent,  and  upon  fines :  which,  as  the  lives  or  leases  drop,  are  con- 
sidered among  the  annual  profits.  This  power  is  always  adapted  to  both. 
It  is  inserted  in  almost  every  strict  settlement  of  every  kind.  It  is  in- 
serted in  the  greater  deed  of  the  12th  of  June,  1669,  and  given  indiscri- 
minately to  Sir  Robert  the  &ther,  Sir  Bobert  the  son,  and  Levis  his  wife. 

The  nature  and  view  of  a  power  so  usually  given  is  well  understood  ; 
and  courts  of  justice  have  always  looked  with  a  jealous  eye  to  see  that 
the  conditions  in  favour  of  the  next  taker  be  pursued;  not  literally  only, 
but  substantially.  It  is  not  sufficient  that  the  ancient  rent  be  reserved ; 
it  must  be  reserved  with  all  the  beneficial  circumstances.  If  payable 
before  at  four,  it  cannot  be  reserved  at  two  payments.  Lord  Mountjoy's 
case,  5  Go.  8  b.  The  whole  rent  must  be  ^payable  annually  r  #001-1 
during  the  whole  term.  In  that  case,  it  was  holden  that  less  could  ^  -I 
not  be  reserved  even  to  the  lessor  himself  during  his  own  life. 

One  of  the  reasons  in  Elmer's  case,  5  Co.  2,  shows  the  rent  must  be 
payable  annually  during  4he  term. 

In  the  case  of  Lady  Charlotte  Orby  A  al.  v.  Lady  Mohun,  2  Yemon, 
581,  542,  Lord  Cowper,  Holt,  and  Trevor,  all  three  held  clearly,  that  a 
lease  <<  reserving  the  best  rent,"  though  good  against  an  owner  of  the 
inheritance,  was  void  under  a  power ;  and  Cowper  and  Trevor  held,  that 
reserving  « the  ancient  rent,"  where  lands  had  been  usually  demised, 
though  good  and  certain  enough  by  reference  against  an  owner  of  the 
inheritance,  was  void  under  a  power ;  because  it  put  the  remainder-man 
under  difficulties  in  avowing. 

<<The  intent  was,"  say  they,  <<that  the  tenant  for  life  in  possession 
might  lease  :  so  it  was,  on  the  other  hand,  that  the  revenue  should  not  be 
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diminished;  bat  the  aneient  rent  at  least  resenred ;  and  in  sooh  benefioial 
manner  as  might  with  certainty  and  without  any  difficnlty  be  recovered.'' 

"The  question  here  is  not,"  say  they,  ^  whether  the  lease  is  void  for 
uncertainty,  as  between  the  lessor  and  lessee,  but  whether  all  requisites 
are  observed,  and  such  benefioial  clauses  and  reservations  as  ought  to  have 
beeUi  for  the  benefit  of  a  third  person,  the  remainder-man/' 

In  the  case  of  the  Earl  of  Oardigan  v.  Montague,  6th  June,  1755,  % 
decretal  order  on  the  master's  report;  the  Duke  of  Montague,  tenant  for 
life,  without  impeachment  of  waste,  had  power  to  lease,  reserving  ancient 
rents  where  usually  demised,  and  best  rent  where  not  usually  demised : 
he  made  twenty-four  leases.  The  master's  report,  as  to  many  of  the  leases^ 
which  he  reported  bad,  was  submitted  to;  as  where  ancient  covenants 
<<  to  grind  at  mills,  or  to  pay  land-tax,"  were  not  in  the  new  lease, — ^where 
some  part  not  within  the  power  is  included  in  the  lease,  where  many 
manors  were  included  in  the  lease,  reserving  a  sum  certain  as  the  best  rent, 
which  laid  the  remainder-man  under  difficulties  to  find  out  whether  it  was 
the  best  rent  or  not  As  to  five  of  them,  which  the  master  reported  to  be 
good,  exceptions  were  taken.  Their  validity  turned  upon  this  case.  The 
words  in  the  power  were,  <<  reserving  ancient,  usual,  and  accustomed  rentSy 
heriots,  boons,  and  services."  In  the  former  leases  the  tenants  covenanted 
r*3d21  "  ^  ^^P  ^  repair :"  *that  covenant  was  omitted  in  this.  The 
L  J  Lord  Chancellor  was  of  opinion  that  that  covenant  was  a  bo<my 
and  beneficial  to  the  remainder-man ;  and  held  these  leases  void  for  want 
of  it.  He  took  some  days  to  consider ;  and  he  declared  he  was  dear  upon 
the  argument,  but  took  time  because  there  was  no  case  in  point.  The 
more  he  thought  of  it,  the  more  he  was  convinced.  The  principle  he 
rested  upon  was,  that  the  estate  must  come^  to  the  remainder-man  in  aa 
beneficial  a  manner  as  ancient  owners  held  it. 

I  have  gone  so  far  at  large  into  the  general  doctrine,  not  from  any  diffi- 
culty, but  because  the  point  is  of  so  much  consequence  to  the  lessor  of  the 
plaintiff.  For  this  writing  of  the  31st  of  May,  1698,  has  not  colour 
enough  to  make  a  question. 

1st.  It  is  no  lease  at  all.  The  very  definition  of  a  lease  is  a  contract 
between  landlord  and  tenant,  by  which  both  are  bound  in  mutual  stipula- 
tions. 

A  sale  and  lease  are  defined  to  be  the  same  species  of  contract  A  sale 
cannot  be,  unless  somebody  agrees  to  pay  the  price ;  nor  can  there  be  a 
lease,  unless  somebody  agrees  to  hire  and  to  pay  the  rent  This  writing 
purports  to  be  such  a  contract.  It  is  an  indenture,  which  implies  recipro- 
cal instruments,  tallying  one  with  the  other.  It  •professes  being  made  by 
Sir  Robert  Atkyns  on  the  one  part,  and  the  three  Dacres  on  the  other  part 
But  it  is  not :  the  Dacres  are  not  bound  :  they  never  executed  this  or  any 
counterpart  It  does  not  appear  they  knew  or  consented  to  the  making 
of  it 

Livery  of  seisin  was  immaterial.  A  lease  by  virtue  of  a  power,  takes 
effect  out  of  the  settlement  that  gives  the  power.  But  John  Dacres,  who 
gave  the  letter  of  attorney  to  take  livery,  died  in  1705.  Bobert  died  in 
1706.  Sir  Bobert  Atkyns  the  father  lived  till  1709.  Suppose,  at  his 
death,  3602.  a  year  a  beneficial  rent :  those  in  remainder  could  not  demand 
it    Thomas  Dacres  had  not  executed  the  lease;  he  had  not  accepted  it; 
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lie  never  had  entered  under  it;  no  dlBtress  could  be  taken  from  him ;  no 
action  could  be  brought  against  him. 

One  man  cannot  oblige  another  to  be  hie  tenant  at  a  high  rent  without 
hie  consent.  This  is  so  pLuUi  that  on  the  part  of  the  plaintiff  they  have 
argued  that  Thomas  Daores  was  bound  by  aoceptance  three  ways : — 

1st.  Because  livery  of  seisin  was  taken  in  the  name  of  John,  Robert, 
and  Thomas. 

^Answer :  Thomas  gave  no  authority%o  to  do :  it  does  not  appear  r^ooo-i 
that  he  knew  of  it.  But  the  mere  taking  livery  of  seisin,  if  he  I-  -I 
never  entered  or  ocoupied|  would  not  be  sufficient  to  charge  him  with  the 
rent  reserved. 

2d.  In  the  ejectment  brought  in  Hilary  Term  ITll,  a  demise  wae  laid 
from  Thomas  Dacres,  as  well  as  the  jointress,  and  the  plaintiff  had  judg- 
ment to  recover  f*$eparalei  termxnatJ' 

Answer :  The  two  titles  are  inconsistent ;  so  there  could  not  be  really  a 
recovery  upon  both.  But  the  judgment  pursued  the  declaration,  and  was 
mere  form.  It  does  not  appear  that  Thomas  Daores  knew  his  name  was 
made  use  of;  and  he  never  entered  or  took  possession. 

8d.  That  acceptance  shall  be  presumed.  And  it  is  compared  to  grants ; 
and  Thompson  v.  Leach  is  cited.     [V.  8,  Lev.  284.] 

Answer :  The  ground  of  Thompson  v.  Leach,  and  of  all  the  cases  there 
put  is,  <<  that  a  gift  imports  a  benefit ;  and  consent  to  receive  a  bounty  may 
fairly  be  presumed  till  the  contrary  appear.'^  But  the  offer  of  lands  to  a 
substantial  man  at  a  rack-rent  does  not  import  such  benefit,  as  nobody  in 
his  senses  could  refuse.  And  here  there  is  no  room  to  presume,  for  the 
contrary  appears.  Thomas  Dacres  dissented  during  his  whole  life,  and 
never  took  possession.  The  contrary  appears,  too,  from  the  writing  itself. 
It  never  was  the  intent  that  the  Dacres  should  take  possession  or  pay  rent. 
It  was  to  be  a  conveyance  only  of  the  ideal  freehold,  which  might  nonsuit 
the  remainder-man  in  case  he  brought  an  ejectment  against  third  persons ; 
or  prevent  his  suffering  a  recovery ;  but  never  could  be  any  security  to 
him  for  his  rent. 

It  is  immaterial  whether  an  owner  of  the  inheritance  could  convey  an 
ideal  freehold,  to  delay  the  tenant  in  tail,  claiming  under  his  grant,  from 
suffering  a  recovery. 

The  question  here  is,  whether  it  be  that  usual  husbandry  lease,  reserv- 
ing a  rack-rent,  which  is  intended  by  every  power  of  leasing. 

It  is  very  dear  that  none  of  the  lessees  were  bound  by  this  writing; 
more  especially  that  Thomas  Dacres  was  not.  But  I  go  further :  Sir 
Bobert  Atkyns,  the  nominal  lessor,  was  not  bound  by  it.  The  deed  was 
never  out  of  his  own  possession.  The  declared  intent  proves  it  a  trust  r^oQA-t 
for  Sir  ^Robert  himself.  His  will,  under  which  the  lessor  of  the  L  -1 
plaintiff  claims  avers  it  to  be  a  trust,  and  devises  it  as  such. 

It  is  no  objection  to  lease  under  a  power,  <<  that  it  is  in  trust  for  him 
who  executes  the  power ;  provided  the  legal  tenant  be  bound  during  the 
term  in  all  requisites  covenants  and  conditions.^'  But  here,  at  the  death 
of  Sir  Bobert  the  father,  those  in  remainder  had  no  tenant  to  resort  to ;  and 
the  nominal  tenant  never  did  in  fact  enter,  nor  could  either  in  law  or  equity 
ever  have  been  compelled  to  enter,  or  pay  one  farthing  rent.    So  that  this 
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writing,  calling  itself  an  indentnre,  and  parporting  to  be  a  contract,  is 
waste  paper  only,  by  which  nobody  ever  was  bound. 

But  suppose  it  had  been  executed  by  the  three  Dacres,  it  coold  not  be 
supported  as  a  lease  within  the  meaning  of  the  power ;  upon  a  variety  of 
plain  objections,  in  respect  of  the  premises,  the  rent,  and  the  remedy. 

Ist.  As  to  the  premises  demised : — It  comprises  too  much  and  lays 
the  remainder-man  under  difficulties  to  know  whether  the  best  rent  is  re- 
served. It  extends  to  things  out  Of  which  no  rent  can  be  reserved— aa 
tithes,  rents  of  assize,  rents  of  customary  tenants,  commons,  feedings,  and 
lands  in  the  several  tenures  of  particular  persons. 

The  condition  of  the  power  is,  that  there  should  be  no  term  exceeding 
three  lives  in  being  at  the  same  time :  yet  the  demise  extends  to  all  and 
every  the  rents  reserved  upon  any  lease  or  grants. 

2dly.  As  to  the  rent  reserved : — ^The  power  requires  <<  the  best  rent 
that  can  be  reasonably  got,  to  be  reserved  payable  during  the  term/' 

There  is  no  covenant  for  payment.  Under  a  mere  reservation  it  could 
not  be  payable  until  entry;  and  therefore,  in  fact,  might  never  be  payable 
during  the  term.     It  is  not  found  <<  to  be  the  best  rent." 

8rdly.  As  to  the  remedy :— There  being  no  covenant  to  pay  the  rent, 
the  lease  might  be  assigned  to  a  succession  of  beggars.  There  being  no 
clause  of  re-entry,  the  ground  might  lie  unoccupied  without  any  or  not 
sufficient  distress  upon  it :  so  that  the  remainder-man  could  neither  have 
his  rent  nor  his  land.  There  is  no  counterpart;  an  unusual  omission,  and 
very  prejudicial. 

Therefore  the  lease  could  not  have  been  supported,  if  it  had  been  exe- 
cuted by  the  three  Dacres,  which  is  not  the  case. 

P^n  Ae-i       *Every  fraudulent,  un&ir,  prejudicial  execution  of  such  a  power, 
L        J  in  respect  of  those  in  remainder,  is  void  at  law. 

If  the  lease  be  a  void  execution  of  the  power  against  all  claiming  under 
the  settlement,  it  cannot  be  made  good  against  the  reversion  in  fee,  whereof 
Sir  Robert  Atkyns  the  father  was  seised,  either  by  virtue  of  the  livery,  or 
by  way  of  estoppel,  supposing  the  three  Dacres  to  have  executed ;  because 
an  interest  would  have  passed  during  the  life  of  Sir  Robert  Atkyns  the 
father;  and  there  is  no  estoppel  where  any  interest  passes;  and  to  make 
it  operate  by  virtue  of  the  livery,  out  of  the  reversion  in  fee,  would  be 
contrary  to  the  whole  intent  of  the  deed  plainly  expressed.  Which  brings 
me  to  a  second  answer  given. 

2d  answer.  Suppose  this  pocket  undelivered  grant  of  the  ideal  incor- 
poreal freehold,  a  good  execution  of  the  power;  they  have  argued  that  it 
determined  with  the  estate  tail ;  that  the  only  cause  of  the  grant  being 
to  preserve  the  reversion  during  the  estate  tail,  must  qualify  the  grant, 
and  amount  to  a  limitation;  that  there  is  no  technical  form  of  words 
necessary  to  express  a  contingency,  upon  which  an  estate  for  lives  may 
sooner  determine. 

The  deed  might  have  said  expressly,  <<  if  the  heirs  male  of  Sir  Robert 
Atkyns  the  son  continue  so  long ;''  or,  "  that  the  lease  should  determine, 
if,  during  the  lives,  the  estate  tail  should  be  spent."  That  the  intent  of 
the  deed,  plainly  expressed,  is  tantamount. 

Sd  answer.  Suppose  it  to  subsist;  it  is  as  a  trust,  and  devised  as  such, 
to  attend  the  inheritance  of  the  lessor  of  the  plaintiff,  which  came  into 
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possession  the  9th  of  October^  1712 :  his  title  and  right  of  entry  then 
aconied. 

This  lease  was  one  of  his  muniments;  a  mere  weapon  in  his  hands;  and 
it  would  be  going  a  great  way  to  say  <<  Such  a  form  should  take  from  an 
adverse  possession  the  benefit  of  the  statute." 

But  as  we  are  all  clear^  <<  that  at  the  trial  a  surrender  of  such  a  lease 
might,  and  ought  to  be  presumed^  to  let  in  the  statute  of  limitations/'  the 
special  verdict  here  not  having  found  such  surrender,  we  cannot  come  at 
the  justice  of  the  case  in  that  shape. 

It  is  unnecessary  to  go  into  this  point,  or  the  former;  and  it  would  be 
very  improper  unnecessarily  to  do  it. 

If  the  Daores  had  no  estate  by  virtue  of  this  demise  upon  *the  r^qofi-i 
9th  of  October,  1712,  then  this  ejectment  was  not  brought  within  ^  J 
twenty  years  after  the  lessor's  title  accrued ;  and  no  facts  are  found  to 
excuse  him  within  any  of  the  exceptions. 

Therefore  we  are  all  of  opinion  that  there  should  be  Judgment 
for  the  defendants, 

A  writ  of  error  was  brought  in  the  House  of  Lords,  and  came  on  upon 
Thursday,  26th  January,  1758.  The  counsel  agreed,  and  were  allowed 
to  argue  the  last  point  for  the  judgment  of  the  house  first :  because  if 
their  lordships  should  be  of  the  same  opinion  with  the  Court  of  Eang's 
Bench,  <<that  this  ejectment  was  barred  by  the  statute  of  limitations,''  it 
would  be  quite  unnecessary  to  go  into  the  first  question. 

All  the  judges  were  ordered  to  attend ;  to  whom,  after  the  argument  at 
the  bar  was  over,  the  house  proposed  the  following  question,  vii.  :-*- 

<<  Whether  sufficient  appears  by  the  special  verdict  in  this  cause  to  pre- 
vent the  lessor  of  the  plaintiff,  by  force  of  the  statute  of  limitations,  of 
the  21st  of  King  James  the  First,  from  recovering  in  this  ejectment  ?" 

Whereupon,  the  Lord  Chief  Justice  Witles  having  conferred  with  the 
rest  of  the  judges,  delivered  their  unanimous  answer:— ^< That  sufficient 
does  appear  by  the  special  verdict  in  this  cause  to  prevent  the  lessor  of  the 
plaintiff,  by  force  of  the  statute  of  limitations  of  the  21st  of  King  James 
the  First,  from  recovery  in  this  ejectment." 

Then  the  judgment  of  the  Court  of  King's  Bench  was  affirmed, 
with  6^.  costs. 


Thb  doctrine  of  adverse  poesession,  until  very  lately,  constituted,  and  perhaps 
still  constitates,  one  of  the  least  settled  although  most  important  heads  of  English 
law.  The  difficulties  which  surrounded  it  seem  to  have  had  an  origin  subsequent 
to  the  abolition  of  a  great  proportion  of  the  ancient  tenures  by  St.  12  Car.  2,  cap. 
24.  Before  that  event,  the  difference  seems  to  have  been  well  understood  between 
the  sort  of  wrongful  holding  which  would  reduce  the  interest  of  the  lawful  owner 
to  a  right  capable  of  being  barred  by  the  statute  of  limitations,  and  substitute 
the  wrong-doer  for  him  meanwhile,  as  the  representative  of  the  freehold  and  the 
person  responsible  to  the  lord  for  feudal  dues  and  services,  and  that  species  of 
unwarrantable  possession  which  was  accompanied  by  no  such  consequences.  At 
all  events,  it  is  not  till  a  comparatively  modem  period  that  we  find  any  com- 
plaints *aboat  the  difficulty  of  ascertaining  what  did  or  what  did  not  con-  r«3QYi 
stitute  adverse  possession.  At  last,  however,  this  difficulty  not  only  arose, 
but  became  so  considerable,  that  in  Taylor  dem.  Atkyns  v.  Horde,  so  long  the 
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leading  case  upon  this  subject^  we  find  Lord  Mansfield  saying,  tliat  ^  the  precise 
definition  of  what  constituted  a  disseisin^  which  made  the  disseisor  the  tenant  to 
the  demandant's  praecipe,  though  the  right  owner's  entry  was  not  taken  away, 
was  once  well  known,  but  is  not  now  to  be  found.  The  more  we  read,  the  more 
we  shall  be  confounded.^'  The  view  taken  by  his  lordship  in  that  case  is,  that 
disseisin  at  the  common  law  ^'  signified  some  mode  or  other  of  turning  the  tenant 
out  of  his  tenure,  and  usurping  his  place  and  feudal  relation ;"  an  act  which  was 
also  accompanied  by  this  consequence )  namely,  that  if  the  disseisor  died  seised^ 
the  descent  to  his  heir  gave  him  the  right  of  possession,  and  tolled  or  took  away 
the  true  owner's  entry.  Co.  Litt.  238  a,  Litt.  426.  This  being  the  state  of  things 
at  common  law,  the  assize  of  novel  disseisin  was  inyented ;  which  being  found  a 
beneficial  remedy,  but  being  applicable  only  to  the  case  of  a  person  disseiaedf  a 
fiction  grew  up  and  was  encouraged  by  the  courts  according  to  which  a  party 
wrongfully  out  of  possession,  although  not  disseised,  properly  speaking,  of  the 
freehold,  was  permitted  to  treat  the  wrong  done  him  as  a  disseisin  for  the  sake  of 
entitling  himself  to  an  assize.  '^  In  a  word,"  says  Lord  Mansfield,  ^^for  the  sake 
qf  the  remedy,  as  between  the  true  owner  and  the  wrongdoer  to  punish  the  wrong^ 
and  as  between  the  true  owner  and  naked  possessor  to  try  the  title,  the  assise  was 
extended  to  almost  erery  case  of  obstruction  to  an  owner's  full  enjoyment  of 
lands,  tenements,  and  hereditaments."  This  sort  of  supposed  disseisin  obtained 
the  name  of  disseisin  at  election,  for  the  purpose  of  distinguishing  it  from  the 
other,  or  actual  disseisin,  the  consequences  of  which  were  widely  different. 

For,  after  an  actual  disseisin,  the  disseisee  could  not  devise  or  dispose  of  the 
lands,  inasmuch  as  his  interest  was,  by  the  disseisin,  cut  down  to  a  right  of  entry 
which  the  policy  of  the  old  law  against  maintenance  would  not  allow  him  to  de- 
part with ;  and  further,  if  a  descent  was  cast  afler  a  year,  he  lost  his  right  of 
entry,  and  was  put  to  his  real  action  in  order  to  reinstate  himself. 

When  St.  21  Jac.  1,  cap.  16,  had  passed,  his  condition  became  still  worse ;  for 
by  that  act,  it  was  ordered  "  that  no  person  shall  make  any  entry  into  any  lands, 
tenements,  or  hereditaments,  but  within  twenty  years  next  after  his  or  their  right 
or  title  shall  Jirst  descend  or  accrue  to  the  same,  except  infants,  femes  covertSf 
persons  non  competes  mentis,  imprisoned  or  beyond  the  seas,  who  shall  have  ten 
years  next  after  his  and  their  full  age,  discoverture,  coming  of  sound  mind,  en- 
largement out  of  prison,  or  coming  into  this  realm,  to  make  their  entry  or  claiia 
in."  Previous  to  this,  the  claimant  might  have  entered  at  any  time,  provided 
that  his  entry  was  not  tolled*  Bevill's  case,  4  Co.  11  b.  But  this  statute,  in 
twenty  years,  barred  the  disseisee's  entry  in  the  same  way  that  a  descent  cast 
barred  it  at  the  common  law ;  and  the  right  owner  was,  after  that  time,  put  to 
his  real  action,  the  period  for  commencing  which  had  been  before  limited  by  St. 
32  H.  8,  c.  1,  and  was,  in  the  extreme  case — that,  namely,  of  a  writ  of  right  on 
the  demandant's  ancestor's  own  seisin — ^terminated  at  the  expiration  of  sixty 
years  from  the  time  when  the  right  first  accrued  which  the  writ  was  sued  forth  to 
recover. 

This  statute,  however,  it  is  apprehended,  only  ran  against  the  true  owner  in 
those  cases  in  which  he  would,  at  common  law,  have  been  put  out  of  his  tenancy 
and  reduced  to  his  right  of  entry ;  but  not  to  cases  in  which  he  might  have  elected 
to  consider  himself  disseised,  although  not  really  so,  for  the  purpose  of  entitling 
himself  to  maintain  an  assize ;  and,  consequently,  whenever  the  question  arose 
whether  a  particular  claimant  was  barred  by  having  been  twenty  years  out  of 
possession,  the  mode  of  solving  this  question  was  by  considering  whether  he  had 
been  out  of  possession  under  such  circumstances  as  had  reduced  his  interest  to 
a  right  of  entry  ;  for,  if  he  had,  then,  as  that  right  of  entry  would  be  barred  by 
St.  21  Jac.  1,  at  the  end  of  twenty  years,  the  possession  during  the  intermediate 
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time  was  adverge  to  him.  Now,  in  order  to  determine  ^whether  the  claim-  r«  ogg-i 
ant  had  been  ont  of  possession  under  cirenmstances  which  wonld  tnm 
liis  estate  to  a  right  of  entry,  it  ^iras  necessary  to  inquire  in  what  manner  the  per- 
son who  had  been  in  the  possession  dnring  that  time  held.  See  Beading  t. 
Boyston,  Sal.  423.  If  he  held  in  a  character  incompatible  with  the  idea  that  the 
freehold  remained  Tested  in  the  claimant,  then,  as  the  case  wonld  arrange  itself 
under  some  one  of  the  heads  disseiainj  abatemefU,  discontinuanee,  deforcement  or 
intmaion-^M  of  which  expressed  at  common  law  difierenV modes  of  substitnting 
a  freeholder  by  wrong  for  one  by  right,  so  as  to  make  the  new  comer  tenant  to 
the  lord  and  to  a  stranger's  praecipe,  see  1  Roll,  659,  &c. ;  Co.  Litt,  277,  and  the 
note  ante,  p.  382,  it  followed  that  the  possession  in  such  character  was  tidvereem 
But  it  was  otherwise  if  he  held  in  a  character  compatible  with  the  claimant's 
title.  And,  in  order  to  ascertain  in  what  character  the  person  in  possession  held, 
the  court  would  look  at  his  conduct  while  in  possession.  See  Doe  d.  Grubb  ▼• 
Qmbb,  10  B.  &  G.  816 ;  Smartle  v.  Williams,  1  Salk.  246 ;  Williams  v.  Thomas, 
12  East,  141 ;  Doe  y.  Perkins,  3  M.  &  8.  271 ;  Hall  t.  Doe  d.  Surtees,  5  B.  &  A. 
687  •,  Doe  d  Foster  y.  Scott,  4  B.  &  0.  706 ;  Doe  d.  Humann  y.  Pettet^  5  B.  &  A. 
223 ;  and  R.  y.  Azbridge,  2  Ad.  k  Ell.  620. 
It  is  therefore  apprehended  that  at  the  time  of  the  enactment  of  3  and  4  W.  4, 

c.  27,  the  question  whether  possession  was  or  was  not  adterae  was  to  be  decided 
by  inquiry  whether  the  circumstances  of  that  possession  were  sufficient  to  CYince 
its  incompatibility  with  a  freehold  in  the  claimant  It  is  not  intended  to  can^ 
the  discussion  of  this  part  of  the  subject  much  further,  nnce  the  aboYe  statute 
has,  as  will  be  shown,  rendered  the  doctrine  of  adverse  poasession  of  less  import* 
ance,  so  far  as  claims  of  titie  founded  upon  twenty  years'  enjoyment  are 
concerned. 

A  title  may,  howcYer,  CYcn  now,  depend  upon  a  fine,  and  Ayc  years'  nonclalm 
prior  to  that  act  and  to  stat  3  &  4  W.  4,  c.  74,  which  abolished  fines  and  recoY- 
eries.  For  instance,  supposing  an  ejectment  to  be  brought  against  A.  for  lands 
of  which  he  had  been  in  possession  19  years,  and  of  which  he  had  levied  a  fine 
before  3  ft  4  W.  4,  c.  74.  In  such  a  case,  not  having  been  in  possession  20  years, 
he  could,  of  course,  have  no  defence  under  St.  3  ft  4  W.  4,  cap.  27.  His  defence, 
if  any,  would  rest  upon  the  operation  of  the  fine.  But,  in  order  that  the  fine 
might  operate  for  his  advantage,  it  would  be  essential  that  there  should  have  been 
an  adYerse  possession  at,  and  for  five  years  after,  the  time  of  levying  it.  Doe  y. 
Perkins,  3  M.  ft  S.  271 ;  Hall  v.  Doe,  5  B.  ft  A.  687,  et  v.  1  Prest.  Conv.  224, 310. 
So  that  the  question  of  adverse  possession  or  not  may  still  become  material,  with 
a  view  to  determining  the  operation  of  a  fine.  Now,  prima  facie,  there  certainly 
does  not  seem  to  be  any  reason  why  the  adverse  possession  necessary  to  make  a 
fine  with  proclamations  operate  by  way  of  bar  should  be  in  any  respect  difierent 
firom  the  adverse  possession  necessary  (before  the  late  act)  for  the  purpose  of 
barring  a  right  of  entry.  It  is  true  that  the  effect  of  the  fine  was  more  extensive 
than  that  of  the  statute  of  Jac.  1  *,  since  the  one  barred  the  true  owner's  righty 
the  other  only  his  remedy  by  way  of  entry.  But,  though  their  operations  (where 
they  did  operate)  were  different,  I  cannot  help  thinking  that  the  adverse  posses- 
sion necessary  to  enable  either  to  operate  at  all  must  have  been  the  same ;  for  in 
both  cases  it  seems  to  have  been  necessary  that  the  claimant's  estate  should  have 
been  divested,  before  either  the  twenty  years  or  the  five  years  wonld  begin  to  run. 
It  would,  therefore,  have  been  submitted  pretty  confidentiy,  that  the  same  species 
of  adverse  possession  would  have  sufficed  for  both  purposes,  were  it  not  for  Doe 

d.  Parker  v.  (Gregory,  2  Ad.  ft  EIL 14,  where  the  contrary  seems  to  have  been  the 
opinion  of  the  Court  of  Queen's  Bench.  In  that  case,  Thomas  Rogers,  being 
seised  in  fee,  devised  to  his  son  Thomas  for  life,  remainder  to  William  in  tail 
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male,  remainder  to  his  own  right  heirs.  After  his  death,  Thomas,  the  first  tenant 
for  life,  (having  a  power  to  jointore  in  that  manner,)  settled  the  lands  upon  his 
wife  for  life  and  died.  His  wife  survived  him,  and  marrried  a  person  of  the  name 
of  Vale,  who,  along  with  her,  levied  a  fine  of  them.  She  died,  and  twenty  yean 
r*399l  ®^^P^®^ )  ^^^  which  (Vale  having  died  in  1832,  and  ^William's  issue 
having  failed)  the  heir  of  Thomas  Rogers,  the  devisor,  brought  an  eject- 
ment. The  Court  held  that  he  was  barred,  saying,  that  ''  in  Doe  d.  Burrell  v, 
Perkins,  3  M.  &  S.  271,  (which,  by-the-bye,  has  been  much  questioned ;  see  note, 
1  Wms.  Saund.  319  d  j  also  Watk.  Conv.  by  Morley  k  Coote,  p.  26,)  the  Court 
was  of  opinion,  that  a  fine  levied  by  a  person  who  was  in  possession  under  the 
same  circumstances  as  the  defendant(a)  here  operated  nothing,  because  he  came 
in  by  title,  and  had  no  freehold  by  disseisin ;  and  it  was  argued  that  the  defend- 
ant here  was  also  to  be  considered  as  having  entered  rightfully,  and  conunitted 
no  disseisin.  We  are,  howevcTf  of  qptnton,  that,  though  this  may  be  so  for  the 
purpose  of  avoiding  ajine,  it  cannot  prevent  the  defendants  possession  from  being 
wrongful  from  the  very  hour  when  his  interest  expired  by  his  wifis  death.  It  is 
clear  that  he  nkight  have  been  turned  out  by  an  ejectment.  We  thinks  ^urefortj 
that' his  continuing  the  same  possession  for  twenty  years  endUes  him  to  theprotee- 
Hon  of  ^  statute  of  limitations,  and  that  this  action  has  been  brought  too  kUe" 
It  would  perhaps  be  difficult  to  support  the  above  distinction  upon  principle, 
since,  on  the  one  hand,  it  was  well  settled  that  a  fine  with  proclamations  would 
operate  as  a  bar  if  levied  by  a  person  having  acquired  a  tortious  freehold ;  and, 
on  the  other  hand,  it  is  impossible  to  conceive  how  the  statute  of  limitations 
could  have  begun  to  run  until  such  a  freehold  had  been  acquired  by  some  person ; 
since,  as  that  statute  only  forbade  the  assertion  of  a  right  of  entry  after 
the  lapse  of  twenty  years,  it  never  could  begin  to  run  against  any  person 
who  had  not  previously  been  put  to  his  right  of  entry,  which  could  not  be  the 
case  until  some  one  had  acquired  an  adverse  freehold,  inasmuch  as  the  person  in 
actual  enjoyment  must  have  been  in  of  an  estate  either  consistent  or  inconsistent 
with  that  of  the  true  owner :  now,  if  it  were  consistent^  the  possession  of  the 
occupier  would  be  his  possession,  and  he  would  not  be  put  to  his  right  of  entry, 
nor  could  the  statute  begin  to  run  against  him ;  if  inconsistent,  then  it  must  have 
been  a  tortious  freehold,  since  a  wrong-doer  could  not  possibly  have  acquired  a 
less  estate;  and,  in  that  case,  a  fine  with  proclamations  duly  levied  would  have 
Qperated.  It  may  be  said,  that  Doe  v.  Gregory  is  itself  an  instance  of  a  case  in 
which  the  stat.  21  Jac.  1  ran,  although  stat.  4  H.  7,  o.  24,  (of  Fines,)  would  not 
have  done  so.  But,  with  submission,  it  may  be  suggested,  that  though  the  fine 
in  Doe  v.  Gregory  was  manifestly  inoperative,  yet  it  might  be  open  to  some  doubt 
whether  the  stat.  of  21  Jac  1,  ought  to  have  been  held  a  bar,  since  Yale,  having 
come  in  rightfully  upon  his  marriage,  was,  on  his  wife's  death,  in  the  situation  of 
a  person  who  had  come  in  by  right  and  held  over  without  right,  which  is  the  very 
definition  of  a  tenant  by  sufferance.  See  Com,  Dig.  Estate  1.  Co.  Litt.  67  \ 
ubi, ''  tenant  pur  terme  d'auter  vie  continueth  in  possession  after  the  decease  of 
ce'  que  vie,  the  lessor  cannot  have  an  action  of  trespass  before  entry."  It  is  true 
that,  as  the  Court  remarked  in  Doe  v.  Gregory,  Yale  might  have  been  imme- 
diately turned  out  by  an  ejectment :  but  that  might  be,  not  because  his  possession 
was  adverse,  but  because  a  tenancy  at  sufferance  would  constitute  no  defence  in 
that  action.  In  the  place  above  adverted  to.  Lord  Coke  proceeds — ^  Now  that  a 
writ  of  entry  ad  terminum  qui  prosteriit  lyeth  against  such  a  tenant  as  holdeth 
over,  IB  rather  by  admission  of  the  demandant,  than  for  any  estate  of  fireehold 
that  is  in  him,  for  in  judgment  of  law  he  hath  but  a  bare  possession."    And  Lord 

(a)  Sic;  but  should  be,  "Yale,  the  husband." 


> 
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Hale  adda  in  a  note — ^*  Tenant  for  years  snrrenders  and  still  continues  possession ; 
he  is  tenant  at  sufferance  or  disseisor  at  election."  Now  it  is  apprehended  that 
the  possession  of  a  tenant  by  sufferance  never  could  be  adverse,  and  that,  indeed, 
it  was  for  the  very  purpose  of  preventing  the  true  owner's  entry  from  being  taken 
away,  that  the  law  originally  raised  such  tenancies.  See  Co.  Litt.  67  b,  1  Boll. 
€59;  the  judgment  of  Abbott,  G.  J.  in  Doe  d.  Soutor  y.  Hall,  2  D.  &  B.  38,  and 
the  note  by  Messrs.  Morley  and  Goote,  Watk.  on  Gonv.,  6th  ed.  p.  24,  where  this 
subject  is  very  ably  handled.  It  is  not,  however,  necessary,  to  impugn  the  deci- 
sion in  Doe  t.  Gregory,  since  Lord  Goke's  Gommentary  proceeds,  ubi  supra, 
"  There  is  a  diversity  between  particular  estates  created  by  the  tenant,  and  parti- 
cular estates  created  by  *act  in  law ;  as,  if  a  guardian  after  fuU  age  of  r«4AA-| 
heire  continueth  in  possession,  he  is  no  tenant  at  sufferance,  but  an  abator 
against  whom  an  assize  of  mort  d*ancestor  doth  lye,  et  sic  de  simUibus ;''  and 
Lord  Hale  adds, — ^'  If  guardian  in  such  case  die  seised,  the  entry  of  the  heir 
tolls."  So  that,  on  this  distinction,  it  may  be  argued,  that  the  wife's  estate,  in 
Doe  V.  Gregory,  having  been  cast  upon  the  husband  Yale  by  act  of  law,  his  con- 
tinuance in  possession  was  not  as  tenant, at  sufferance,  but  as  an  intruder  against 
the  remainder-man,  in  which  case  he  would  have  acquired  a  tortious  freehold, 
and  the  stat.  21  Jac.  1,  would  clearly  run.  But,  with  submission,  so  would  the 
statute  of  non-claim  have  run  too,  had  the  fine  been  one  capable  of  operating.  It, 
l^owever,  was  not  so,  but  at  the  time  when  it  was  levied,  namely,  during  the  wife's 
life,  was  beyond  dispute  void.  So  that  the  arguments  above  hazarded  are 
directed,  not  against  the  decision  in  Doe  v.  Gregory,  but  against  the  dictum, 
which  was  not  essential  to  the  decision  of  the  case,  that  a  possession  might  be 
adverse  within  21  Jac.  1,  and  yet  not  adverse  for  the  purpose  of  the  statute  of 
non-claim. 

The  above  remarks  are  hazarded  with  much  diffidence,  as  rrell  on  account  of 
the  high  authority  of  the  dictum  in  Doe  v.  Gregory,  as  also  because  an  opinion 
certainly  has  been  entertained  by  persons  of  learning  that  there  might  be  a  poa- 
aession  adverse  under  21  Jac.  1,  yet  not  amounting  to  the  seisin  of  a  freehold  by 
wrong.  This  opinion  receives  countenance  too  from  part  of  the  elaborate  judg- 
ment of  Lord  Mansfield  in  Taylor  v.  Horde.  But  I  confess,  it  seems  to  me 
impossible  to  understand  how  the  possession  of  land  could  be  otherwise  than 
either  eaimiient  with  the  rightful  claimant's  freehold — ^in  which  case  it  could  not 
be  adverse  to  it,— or  xneonnstent  with  it,  in  which  case  it  must  have  become  so  by 
reason  of  the  acquisition  of  a  tortious  fee,  since  no  wrong-doer  could  acquire  a 
less  estate,  inasmuch  as,  to  use  the  expressions  of  Lord  Hobart,  Hob.  323, 
"  Wrong  is  unlimited,  and  ravens  all  that  can  be  gotten." 

These  observations  on  the  old  doctrine  of  adverse  possession  seem  best  con- 
cluded by  the  remark,  that,  should  a  question  be  ever  tLg&in  raised  as  to  the  spe- 
cies of  possession  necessary  for  the  purpose  of  rendering  a  fine  with  proclama- 
tions operative,  such  question  will  be  more  easily  answered  after  consulting 
Davies  v.  Lowndes,  5  Bing.  N.  G.  173,  where  the  doctrine  is  thus  stated  to  the 
grand  assize  by  the  Lord  G.  J.  of  the  Gommon  Pleas : — 

**  I  was  about  to  tell  you,"  said  his  Lordship,  ''what  the  condition  of  a  party 
who  levies  a  fine  should  be,  in  order  to  give  it  effect  or  validity.  Your  tenant 
can  never  levy  a  fine  so  as  to  injure  you  the  landlord ;  and  if  a  party  receives 
possession  of  an  estate  from  another  for  a  term  of  years,  a  fine  levied  by  such  a 
person  woqld  be  merely  void.  A  fine  levied  by  a  stranger  to  the  estate,  who  had 
nothing  to  do  with  it,  would  be  merely  void.  It  would  be  a  singular  thing  if  any 
body  of  laws  wotdd  allow  such  a  proceeding  as  that  two  persons,  by  collusion 
between  themselves,  might  go  through  a  process  in  a  court  of  justice  which  would 
deprive  the  possessor  of  his  right  to  the  estate.    It  is  necessary,  therefore,  in 
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Older  that  a  fine  may  hare  its  validity,  that  the  penon  who  levies  the  fine  should 
have  a  freehold  estate,  either  by  right  or  by  wrong.  If  he  has  tnmed  out  a  lawfbl 
possessor  of  it,  if  he  has  committed  a  disseisin,  he  has  what  is  called  a  wrongfiil 
freehold ;  and  if  the  party  entitled  has  not  claimed  within  five  years  after  the  fine 
has  been  levied,  that  would  be  a  bar  to  him.  Or  if  a  person  has  been  in  by  right 
adversely  to  the  rest  of  the  world  and  asserting  the  dominion  to  be  his  own,  and 
levies  a  fine ',  after  the  proclamations  have  been  made  and  five  years  have  ex- 
pired, any  dormant  or  latent  claim  would  be  equally  barred :  and  therefore,  the 
question  for  you  to  determine  will  be,  tohether  Mr.  Sdby^  at  the  time  when  ihejine 
was  leoied  in  Trinity  Ibrm,  1784,  loos  inpos9e99ion  of  this  estate  to  wkieh  ikefime 
reHaiee,  having  entered  upon  ii,  and  claiming  U  or  exercising  the  right  to  it  as  his 
oton.  If  he  wu  so,  he  had  such  an  estate  as  wmtd  make  dujine  Umed  by  him  a 
fne  available  at  lawJ'  See  Doe  d.  Blight  v.  Pett,  11  Ad.  &  EIL  842.  [Davieev. 
Lowndes,  7  Scott,  N.  R.  141.] 

We  now  come  to  stat  3  ft  4  W.  4,  cap.  27,  entitled.  An  Act  for  the  LimitaHon 
of  Actions  and  Suits  relating  to  real  property,  and  for  simplifying  the  remedies 
for  trying  the  rights  thereto,  ^  The  second  *and  third  sections  of  this 
^  -I  act,"  to  use  the  language  of  the  Court  in  the  principal  case,"  have  done 
away  with  the  doctrine  of  non-adverse  possession,  and,  except  in  casee  faUing 
within  the  fifteenth  section  of  the  act,  the  question  is,  vjheQur  twenty  years  have 
elapsed  since  the  right  accruedJ^ 

The  sections  in  question  are  as  follows :  (Sect  2.) — ^^  And  be  it  ftiriher  enacted. 
That  after  the  31st  day  of  December,  1833,  no  person  shall  make  an  entry  or 
distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  wUhin  twenty  years 
next  after  the  Hme  at  which  the  right  to  make  such  entry  or  distress^  or  to  bring 
such  action,  sTuUl  have  first  accrued  to  some  person  through  whom  he  daims;  or, 
if  such  right  shall  not  have  accrued  to  any  person  through  whom  he  claims,  then, 
within  twenty  years  next  after  the  time  at  whioh  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the  person  making  or 
bringing  the  same,** 

The  time  of  limitation  having  been  thus  directed  to  run  from  the  Hme  at 
which  the  right  first  accrued,  the  mode  in  which  that  time  is  to  be  ascertained 
is  pointed  out  by  the  third  section,  which  enacts, — ^*  That  in  the  construction  of 
this  act,  the  right  to  make  an  entry  or  distress,  or  bring  an  action  to  recover 
any  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  such  time  as  here- 
inafter is  mentioned  *,  (that  is  to  say)  when  the  person  claiming  such  land  or 
rent,  or  some  person  through  whom  he  claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  possession  or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall  while  entitled  thereto  have  been 
dispossessed,  or  have  discontinued  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  cft  the  time  of  such  dispossession  or  dis- 
eontinuanee  of  possession,  or  at  the  last  time  at  whu^  any  such  profits  or  rent 
were  or  was  so  received;  and  when  the  person  claiming  such  land  or  rent  shall 
claim  the  estate  or  interest  of  some  deceased  person  who  shall  have  continued 
in  such  possession  or  receipt,  in  respect  of  the  same  estate  or  interest,  until  the 
time  of  his  death,  and  shall  have  been  the  last  person  entitled  to  such  estate  or 
interest  who  shall  have  been  in  such  possession  or  receipt,  then  such  right  shall 
be  deemed  to  have  first  accrued  at  the  time  of  such  death  ;  and  when  the  person 
claiming  such  land  or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  pos- 
session granted,  appointed,  or  otherwise  assured  by  any  instrument  (other  than 
a  will)  to  him,  or  some  person  through  whom  he  claims,  by  a  person  being,  in 
respect  of  the  same  estate  or  interest,  in  the  possession  or  receipt  of  the  profits  of 
the  land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled  under  such  instru- 
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ment  shall  have  been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accraed  €U  the  time  at  which  the  person  datming  cu  aforesaidf  or  the 
person  through  whom  he  daims,  became  entitled  to  sach  possession  or  receipt  by 
Tirtae  of  such  instrament  -j  and  when  the  estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion  or  remainder,  or  other  fhture  estate  or 
interest,  and  no  person  shall  have  obtained  the  possession  or  receipt  of  the  profits 
of  snoh  land  or  the  receipt  of  sach  rent,  in  respect  of  such  estate  or  interest, 
then  snch  right  shall  be  deemed  to  have  first  accmed  at  the  tifne  at  which  such 
estate  or  interest  became  an  estate  or  interest  in  possession  ;  and  when  the  person 
claiming  sach  land  or  rent,  or  the  person  through  whom  he  claims,  shall  have 
become  entitled  by  reason  of  any  forfeiture  or  breach  of  condition,  then  such  right 
shall  be  deemed  to  have  first  accraed  when  such  forfeiture  was  incurredj  or  such 
eondUion  was  broken." 

Now,  with  regard  to  this  third  section  I  will  here  remark,  that,  according  to 
the  doctrine  of  the  Coart  of  Common  Pleas,  in  the  late  case  of  James  v.  Salter,  it 
is  not  intended  to  comprise  all  cases  falling  within  the  operation  of  the  second, 
bat  only  to  give  examples  of  the  modus  operandi  of  the  second  section  upon  cer- 
tain cases.  This  doctrine  of  the  Court  of  Common  Pleas  is  contrary  to  the  im- 
pression  which  had  been  entertained  upon  the  subject  by  Sir  Edward  Sugden* 
[V.  A  P.  618;  11th  edition.]  The  case  of  James  v.  Salter  will,  however,  be  dis- 
cussed at  greater  length  towards  the  conclusion  of  the  note.  Perhaps  it  may  torn 
out  that,  practically  speaking,  there  is  no  great  difference  between  the  construc- 
tion adopted  ^by  the  Court  and  that  suggested  by  Sir  *E.  S.,  since  the  r^  .^.o-i 
opinion  of  the  latter  seems  to  be,  that  every  case  is  included  within  the  *-  -* 
terms  of  the  third  section ;  of  the  former,  that  though  some  cases  are  not  speci- 
fically included  within  the  terms  of  the  third  section,  still,  that  the  application  of 
the  second  section  to  them  is  to  be  regulated  by  a  regard  and  in  anaJogy  to  the 
instances  given  in  the  third  section. 

[In  the  case  of  Owen  v.  De  Beauvoir,  16  Mee.  &  W.  647,  (afterwards  more 
fully  set  out,)  Parke,  B.,  in  delivering  the  judgment  of  the  Court  of  Exchequer, 
says  on  this  subject  (see p.  563,)  "in  the  third  section  the  Legislature,  apparently 
considering  that  difficulties  might  exist  as  to  the  exact  point  of  time  from  whence 
the  twenty  years  should  begin  to  date,  has  proceeded  to  fix  that  point  in  many, 
if  not  in  all,  possible  cases."  In  the  case  of  Jones  v.  Jones,  16  Mee.  k  W.  699, 
an  attempt  was  made  to  incorporate  the  second  and  third  sections  so  as  to  read 
them  together  as  one  section,  for  the  purposes  of  pleading.  In  that  case  the 
declaration  was  in  trespass ;  the  plea  alleged  title  by  an  in  closure  act  to  an  allot- 
ment of  copyhold  land  comprising  the  locus  in  quo,  in  one  Trusted,  as  a  trustee 
for  the  defendant  It  then  stated  his  entry  and  possesion  until  just  before  the 
time  when,  &c.,  and  then  giving  express  colour,  justified  the  entry  by  the  com- 
mand of  Trusted.  To  this  plea  the  plaintiff  replied,  that  the  right  of  entry  did 
not  first  accrue  to  Trusted  at  any  time  within  twenty  years,  &c.,  (pursuing  the 
words  of  the  second  section.)  On  demurrer  to  that  replication  it  was  objected 
that  it  did  not  answer  the  plea,  inasmuch  as  it  might  well  be  that  the  title  had  not 
accrued  to  Trusted  within  twenty  yearS;  &c.,  and  yet  he  might  still  have  the  right 
to  enter,  as  for  instance,  if  it  were  a  case  of  possessioJratriSf  before  the  act,  ten- 
ancy at  will  determined  before  the  act,  or  the  like.  The  court,  however,  decided 
the  replication  to  be  good,  upon  the  ground  that  if  the  defendaiit  sought  to  avail 
himself  of  any  subsequent  clause  in  order  to  get  rid  of  the  operation  of  the  second 
section,  the  statement  necessary  for  that  purpose  oaght  to  come  from  him  and 
not  from  the  plaintiff.] 

The  general  enactment  of  the  2nd  section  being  as  above,  the  reader  will  ob- 
serve that,  with  some  exceptions  which  shall  be  hereafter  noticed,  and  except  in 
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cases  provided  for  by  the  fifteenth  and  thirty  eighth  sectionSy  it  is  retrospectiTe. 
The  fifUerUh  section  enacts,  '^  That  when  no  such  acknowledgment  as  aforesaid 
(the  nature  of  this  acknowledgment  will  be  presently  stated)  shall  have  been  given 
before  the  passing  of  this  act,  and  the  possession  or  receipt  of  the  profits  of  the 
land,  or  the  receipt  of  the  rent,  shaU  not  at  the  time  of  the  passing  of  this  act 
have  been  adverse  to  the  right  or  title  of  the  person  claiming  to  be  entitled  thereto, 
then  such  person,  or  the  person  claiming  through  him,  may,  notwithstanding  the 
period  of  twenty  years  hereinbefore  limited  8ha^  have  expired,  make  an  entiy  or 
distress  or  bring  an  action  to  recover  such  land  or  interest  at  any  time  wiikinjwe 
years  next  afler  the  passing  of  this  act/' 

The  thirty-eighth  section  enacts,  '^  That  when,  on  the  said  1st  day  of  Jane,  1835, 
any  person  whose  right  of  entry  to  any  land  shaU  have  been  taken  away  by  any 
descent,  cast,  discontinuance,  or  warranty,  might  maintain  any  such  writ  or  action 
as  aforesaid  (referring  to  the  abolished  actions)  in  respect  of  such  land,  such  writ 
or  action  may  be  brought  af^r  the  said  1st  day  of  June,  1835,  but  only  within 
the  period  during  which,  by  virtue  of  the  provisions  of  this  act,  an  entry  might 
have  been  made  upon  the  same  land  by  the  person  bringing  such  writ  or  action 
if  his  right  of  entry  had  not  been  so  t^en  away." 

On  the  construction  of  the  fifteenth  section,  which  has  however  now,  in  con- 
sequence of  the  lapse  of  the  ^y^  years,  become  of  comparatively  slight  import- 
ance, the  reader  may  consult  Doe  d.  Jones  v.  Williams,  5  Ad.  4k  Ell.  291 ;  Doe 
d.  Burgess  v.  Thompson,  5  Ad.  &  Ell.  532 ;  CuUey  v.  Doe  d.  Taylerson,  11  Ad. 
k  Ell.  1008;  [Doe  d.  Angell  v.  Angell,  9  Q.  B.  328;  The  Incorporated  Society 
V.  Richards,  1  Dru.  k  War.  289,  cases  temp.  Sugden  ;  Lord  Shannon  v.  Hodder, 
2  Ir.  L.  R.  223 ;  Lessee  0*Sullivan  v.  M'Sweeny,.  2  Jr.  L.  R.  89.] 

Except  where  this  section  or  some  one  of  the  other  exceptions  hereinafter  men- 
tioned applies,  the  second  section  is  decided  by  the  principal  case  to  be,  and  is 
indeed,  clearly  in  its  terms  retrospective  ;  so  that,  supposing  A.  to  have  gone  out 
of  possession  twenty  years  ago,  and  his  title  not  to  have  been  since  acknowledged, 
he  would  be  barred  though  great  part  of  that  twenty  years  elapsed  previous  to  the 
passing  of  the  statute  and  though  the  possession  of  the  party  in  enjoyment  might 
not  have  been  adverse  to  him  previous  to  the  passing  of  the  act.  It  was  attempted 
in  one  case  to  stretch  this  retrospective  operation  further  than  either  reason  or 
convenience  would  have  warranted.  In  Doe  d.  Thompson  v.  Thompson,  6  Ad. 
&  EIL  721,  it  appeared  that  James  Thompson,  in  1807,  became  tenantrat-will  to 
W.  T.  who  was  seised  in  fee ;  that  he  remained  in  possession  till  1831,  (previous 
to  the  passing  of  3  &  4  W.  4,  c,  27,)  when  he  died,  and  his  widow  had  ever  since 
continued  in  possession.  The  action  was  brought  by  the  heir-at-law  of  James 
Thompson,  who  contended  that,  by  the  retrospective  operative  of  the  statute  and 
the  possession  of  James  for  twenty  years,  a  title  had  accrued  to  himself.  The 
Court,  however,  held  otherwise.  *'  The  act,"  said  Littledale,  J., ''  in  the  clauses 
referred  to  must  contemplate  cases  where  the  possession  has  continued  \  other- 
wise a  party  might  go  back  to  an  unlimited  period  of  time  for  the  possession  on 
which  his  claim  was  to  be  founded." — ''  The  case,"  said  Patteson,  J.,  "  would 
have  been  quite  different  if  the  tenant-at-will  had  continued  in  possession.  Bat 
here,  after  ^e  possession  has  been  long  determined,  it  is  contended  that  a  fee- 
simple  arises  by  the  passing  of  the  act :  that  cannot  be."  [See  Rosebaam  v.  Van 
Yechten,  6  Denio,  414,  where  the  doctrine  of  Davies  v.  Lowndes  was  followed,  and 
a  disseisor  held  to  exist  firom  the  moment  the  statute  began  to  run.  Controi  6 
Iredell's  Equity,  329.] 

Having  said  thus  much  as  to  the  general  effect  of  the  second  and  third  sections 
of  the  act,  the  former  of  which  establishes  the  limitation  of  twenty  years  from  the 
accraal  of  the  right,  while  the  latter  points  out  from  what  time  the  right  shall  be 
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said  to  accrae  in  the  several  classes  of  cases  there  provided  for,  let  us  proceed  to 
consider  the  effect  of  the  statute  on  persons  occnpying  certain  particular  cha- 
racters,— ^those,  namely,  of  heir-at-law,  ^demsee,  executor  or  administrator,  r^ .  ^q-i 
reversioner  or  remaindeT'inaTi,  issue  in  tail,  UmcUord  or  tenant,  mortgagor  ^  ^ 
or  mortgagee,  trustee  or  cestui  que  trust 

Heir  at  Law, 

With  regard  to  the  Heir-at-Law,  it  is  clear  that  (supposing  his  ancestor  to 
have  died  in  possession  of  the  land  or  profits)  he  will  be  barred  if  he  allow  twenty 
years  to  pass  without  acknowledgment ;  the  words  of  the  third  section  being — 
''  When  the  person  claiming  such  land  or  rent  shall  claim  the  estate  or  interest 
of  some  deceased  person  who  shall  jiave  continued  in  such  possession  or  receipt 
in  respect  of  the  same  estate  and  interest  until  the  time  of  his  death,  and  shall 
have  been  the  last  person  entitled  to  such  estate  or  interest  who  shall  have  been 
in  such  possession  or  receipt,  <Aen  suck  right  shaU  be  deemed  to  have  first  accrued 
at  the  time  of  such  death" 

Formerly,  indeed,  if  a  younger  brother  had  entered  generally  on  the  death  of 
the  ancestor,  his  entry  was  in  law  that  of  his  elder  brother ;  Co.  Litt.  242  a., 
Gilb.  Ten.  28 ;  and  so,  if  one  coparcener  had  entered  generally,  it  would  have ' 
preserved  the  right  of  the  other.  Co.  Litt.  243  b,  373  b.  This  doctrine  is, 
however,  now  abolished  by  sections  12  and  13,  the  operation  of  the  formej^  of 
which  seems  to  be  retrospective  (see  CuUey  v.  Doe  d.  Taylerson,  11  Ad.  &  Ell. 
1008 ;  [Doe  d.  Holt  v.  Horrocks,  1  Car.  &  Eir.  666]),  of  the  latter  prospective 
only,  and  which  enact — 

(Sect  12.) — "  That  when  any  one  or  more  of  several  persons  entitled  to  any 
land  or  rent  as  coparceners,  joint  tenants,  or  tenants  in  common,  sh(iU  have  been 
in  possession  or  receipt  of  the  entirety,  or  more  than  his  or  their  undivided 
share  or  shares  of  such  land  or  of  the  profits  thereof,  or  of  such  rent,  for  his  or 
their  own  benefit,  or  the  benefit  of  any  person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  of  shares  of  the  same  land  or  rent,  such 
possession  or  receipt  shaU  not  be  deemed  to  have  been  the  possession  or  receipt  of 
or  by  such  last^mentioned  person  or  persons  or  any  of  them."  [See  Burroughs 
T.  M'Creight,  1  Jones  &  Lat.  290,  cases  temp.  Sugden.] 

(Sect  13.) — '^  That  when  a  younger  brother  or  other  relation  of  the  person 
entitled  as  heir  to  the  possession  or  receipt  of  the  profits  of  any  land,  or  to  the  receipt 
of  any  rent,  shaU  enter  into  the  possession  or  receipt  thereof,  such  possession 
or  receipt  shall  not  be  deemed  to  be  the  possession  or  receipt  of  or  by  the  person 
entitled  as  heir."  [See  the  effect  of  the  thirteenth  section  considered  by  way  of 
illustration  in  the  judgment  of  the  Court  in  the  case  of  Jones  v.  Jones,  16  Mee. 
k  W.  712.]  \ 

As  to  the  case  in  which  the  ancestor  died  out  of  possession,  and  after  the 
twenty  years  had  begun  to  run  against  him,  in  that  case  the  heir  has  but  as 
long  as  the  ancestor  would  have  had,  had  he  continued  to  live ;  that  case  being 
provided  for  by  the  third  section  as  follows : — 

^  When  the  person  claiming  such  land  or  rent,  or  some  person  ihrough  whom 
he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have  been  in  posses- 
sion or  receipt  of  the  profits  of  such  land  or  the  receipt  of  such  rent,  and  shall 
whUe  entitled  (hereto  have  been  dispossessed  or  have  discontinued  such  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of 
such  dispossession  or  discontinuance  of  possession,  or  ai  ike  last  time  at  which 
any  such  profits  or  rent  were  or  was  so  received,"  [In  Doe  v.  Bramston,  3  Ad. 
&  £11.  63,  (afterwards  more  fully  noticed)  the  Court  of  Queen's  Bench  held  the 
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above  clause  of  the  tliird  section  applicable  to  the  Heir  of  a  wife  wbo,  and  wliose 
husband,  seised  in  her  right,  discontinaed  the  possession  ichUst  entiHed  ^tereio. 
Bat  in  Jnmpsen  r.  Pitchers,  13  Sim.  327,  the  Vice-chancellor  of  England  held 
the  clause  inapplicable  to  a  wife,  or  the  heir  of  a  wife,  who,  and  whose  hasband| 
seised  in  her  right,  relinquished  the  possession  in  consequence  of  a  conveyance 
by  the  hitaband ;  a  decision  which  coincides  with  Sir  E.  Sugden's  opinion  on 
such  a  state  of  facts,  see  V.  A  P.  631,  11th  edition.  The  Vice-Chancellor  was 
of  opinion  that  the  husband's  conveyance  had  the  effect  of  making  that  which 
was  the  wife's  present  estate  a  Aiture  estate  within  the  meaning  of  the  foniih 
branch  of  the  third  section ;  and  see  Doe  v.  Liversedge,  infra.] 

Deoisee* 

In  the  case  of  a  devisee  in  fie  (who  is  a  Jueres  fitetus)  the  right  depends  on 
the  same  words  as  that  of  the  heir  and  accrues  at  the  same  period,  unless  indeed 
in  the  possible  case  which  will  be  hereafter  adverted  to.  With  regard  to  the 
devisee  of  a  particular  estate,  his  right  also  accrues  at  the  period  of  the  testator's 
death,  since  no  person  had  any  right  to  such  estate  before^  See  James  ▼• 
Salter,  3  Bing,  N.  C.  646 ;  a  decision  which  will  be  found  set  foru  and  commented 
on  at  the  conclusion  of  the  note. 

Executor  and  Administraior. 

The  case  of  an  (tdminisiraior  is  expressly  provided  for  by  section  6,  which 
directs  that  he  shall  claim  as  if  there  had  been  no  interval  between  the  deaUi 
and  the  grant  of  administration.  The  executor  obviously  falls  within  the  same 
rule  as  the  devisee  in  fee. 

BenuUnder-man  and  Beversioner* 

The  position  of  a  remainder-man  or  reversioner,  is  a  great  deal  altered  by 
the  operation  of  the  statute.  Previous  to  the  act,  it  wiU  be  recollected,  a  person 
entitled  to  a  vested  remainder,  or  a  reversion,  had  always  twenty  years  after  the 
r*4041  '^"^^^  ^^  ^^  ^^^  ^^  which  his  estate  *would,  in  the  regular  course  of 
things,  have  come  into  possession ;  and  such  right  appears  stiU  to  be 
allotted  to  him  by  that  part  of  the  third  section  which  enacts, ''  That  when  the 
estate  or  interest  claimed  shall  have  been  an  estate  or  interest  in  reversion  or 
remainder,  or  other  fbture  estate  or  interest,  and  no  person  shall  have  obtained 
the  possession  or  receipt  of  the  profits  of  such  land,  or  the  receipt  of  such  rent 
in  respect  of  such  estate  or  interest,  then  such  right  shall  be  deemed  to  have 
Jlrst  accrued  at  the  time  when  such  estate  or  interest  became  an  estate  or  interest 
in  possession."  [In  Doe  d.  Johnson  v.  Liversedge,  11  Mee.  ft  W.  617,  an  action 
of  ejectment  was  brought  by  the  assignee  of  a  bankrupt  to  recover  possession  of 
a  copyhold  estate,  which  had  been  surrendered  in  1798  to  the  use  of  the  bankrupt 
and  his  wife  for  their  lives,  with  remainder  to  the  heirs  of  the  husband,  who  became 
bankrupt  in  1807,  the  bargain  and  sale  to  the  assignee  being  executed  in  that 
year.  The  bankrupt  had  not  been  heard  of  from  1806,  when  he  went  abroad| 
but  his  wife  continued  to  live  upon  the  premises  until  her  death  in  1841,  when 
the  lessor  of  the  plaintiff  was  admitted  under  the  surrender,  and  brought  eject- 
ment. It  was  contended  that  the  right  of  entry  first  accrued  in  1807,  upon  Uie 
execution  of  the  bargain  and  sale,  and  was  therefore  barred ;  but  the  Gouit 
held  it  to  be  a  case  of  tkjuiure  estate  or  interest^  within  the  meaning  of  this  brandi 
of  the  third  section,  and  that  the  lessor's  right  of  entry  only  accrued  upon  the 
death  of  the  wife  in  1841 ;  see,  too,  Jumpsen  v.  Pitchers,  supra.] 

But  further ;  before  the  passing  of  the  act,  a  reversioner  entitied  to  enter  by 
reason  of  forfeiture  had  his  opinion  either  to  enforce  the  forfeiture  or  waive  it— 
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and,  if  he  waived  it,  still  retain  his  right  of  entering  within  twenty  years  after 
the  arrival  of  the  time  at  which  his  estate  was  limited  to  take  effect  in  possession. 
Now  the  third  section  of  3  &  4  W.  4,  c.  27,  contains  the  following  clause : — 

^  And  when  the  person  claiming  snch  land  or  ient^  or  the  person  through  whom 
he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach  of 
condition,,  then  such  right  shall  be  deemed  to  have^r^  accrued  when  such  for- 
feiture was  incurred  or  such  condition  was  broken." 

The  effect  of  this,  it  was  apprehended,  might  possibly  be  to  oblige  the  rever- 
sioner to  take  advantage  of  a  forfeiture  on  pain  of  losing  his  right  of  entry ; 
and,  to  prevent  snch  a  construction,  it  was  enacted  by  section  4-^ 

"  That  when  any  right  to  make  an  entry  or  distress  or  to  bring  an  action  to 
recover  any  land  or  rent,  by  reason  of  any  forfeiture  or  breach  of  condition  shall 
have  first  accrued  in  respect  of  any  estate  or  interest  in  reversion  or  remainder, 
and  the  land  or  rent  shall  not  have  been  recovered  by  virtue  of  such  right,  the 
right  to  make  an  entry  or  distress  or  bring  an  action  to  recover  such  land  or 
rent  shall  be  deemed  to  have  first  accrued  in  respect  of  such  estate  or  interest 
at  the  time  when  the  same  shall  have  become  an  estate  or  interest  in  possession, 
as  if  no  such  forfeiture  or  breach  of  condition  had  happened." 

The  object  of  this  section  is  to  prevent  the  party  entitled  to  an  estate  in 
remainder  or  reversion  firom  being  barred  by  his  own  clemency  in  not  taking 
advantage  of  a  forfeiture,  or  by  his  ignorance  of  its  ocourteiiice,  and  to  secure  to 
the  person  who  right  has,  the  option  of  considering  himself  put  to  his  right  of 
entry  or  not  as  he  may  think  proper.  [In  the  case  of  the  Duke  of  Leeds  v. 
Earl  Amherst,  2  Phil.  Chan.  Ca.  p.  124,  by  analogy  to  the  rights  of  a  remainder^ 
man  under  this  statute,  an  account  for  equitable  waste  committed  by  the  tenant 
for  life  was  decreed  against  his  representatives  at  the  suit  of  the  remainder-man, 
thirty-eight  years  after  the  waste  was  committed,  the  plaintiff's  remainder  having 
fallen  into  possession  within  twenty  years  before  the  filing  of  the  bill.  "  If," 
says  the  Lord  Chancellor,  '^  equity  is  to  follow  the  law,  this  court  is  bound  to 
adopt  the  rule  which  the  statute  has  laid  down,  and  to  allow  the  same  time  for 
making  a  claim  of  this  kind  which  the  statute  gives  for  making  a  claim  to  the 
land  itself."] 

The  Jifth  section  enacts,  "  That  a  right  to  make  an  entry  or  distress  or  to  bring 
an  action  to  recover  any  land  or  rent  shall  be  deemed  to  have  first  accrued,  in 
respect  of  an  estate  or  interest  in  reversion,  at  the  time  at  which  the  same  shall 
have  become  an  estate  or  interest  in  possession  by  the  determination  of  any  estate 
or  estates  in  respect  of  which  snch  land  shall  have  been  held,  or  the  profits  thereof 
or  such  rent  shall  have  been  received,  notwithstanding  the  person  claiming  such 
land,  or  some  person  through  whom  he  claims,  shall,  at  time  previously  to  the 
creation  of  the  estate  or  estates  which  shall  have  determined,  have  been  in  pos- 
session or  receipt  of  the  profits  of  snch  land,  or  in  receipt  of  such  rent" 

The  object  of  the  fifth  section  seems  to  be  to  prevent  any  doubt  that  might 
have  arisen  upon  the  question,  whether  a  person  being  in  possession  of  an  estate, 
and  then  going  out  of  possession  to  make  room  for  somebody  entitled  to  a  sub- 
interest,  could  be  barred  of  the  remainder  of  his  interest  by  that  person's  posses- 
sion? For  instance:  suppose  A.  to  be  in  possession  of  an  estate  subject  to  a 
power  of  leasing  vested  in  B.,  B.  exercises  the  right  by  making  a  lease  for  twenty 
years.  Now  in  this  case  the  fifth  section  declares  that  the  possession  of  the  lessee 
for  twenty  years  shall  not  prevent  A.'s  regress  at  their  termination,  but  that  A.'s 
right  shall  be  considered  to  have  accrued  anew  at  the  end  of  the  twenty  yean, 
and  the  consequent  determination  of  the  lessee's  estate. 

It  must,  however,  be  recollected,  that  the  fifth  section  applies  only  to  oases 
where  the  owner  of  the  estate  is  dispossessed  by  some  one  riglUjvUy  daiming  a 
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particular  interest,  as,  in  the  instance  above  put,  by  one  claiming  under  a  power; 
the  twentieth  section  expressly  providing,  that  where  a  person  having  a  particu- 
r«j.n;>i  ^^  ^s^^  is  dispossessed  by  wrong,  the  lapse  *of  twenty  years  shall  bar 
^  -I  not  only  that  estate,  but  also  any  subsequent  one  existing  in  the  same 
person :  unless,  indeed,  it  be  revested  by  the  entry — not  of  the  person  dispos- 
aessed  or  his  representatives,  but  of  some  one  entitled  to  an  intermediate  estate, 
which,  being  previous  to  the  estate  in  reversion  or  remainder  of  the  person  dis- 
possessed, could  not  vest  without  causing  the  other  to  revest.  [Where,  therefore, 
upon  the  death  of  another,  a  party  became  entitled  to  a  term  for  lives  and  abo 
to  the  reversion  expectant  upon  its  determination,  under  circumstances  such  as 
to  render  it  doubtful  whether  there  was  a  merger,  but  he  did  not  take  possession, 
and  the  property  continued  to  be  occupied  by  persons  not  entitled,  and  upon  the 
last  life  falling  in  he  brought  ejectment,  it  was  held,  that  even  if  there  was  no 
merger,  yet,  reading  the  fifth  and  twentieth  sections  together,  the  statute  ran  from 
the  time  when  the  title  to  the  term  accrued,  and  not  from  the  determination  of 
the  term ;  the  fifth  section  applying  only  in  cases  where  another  than  the  termor 
or  person  entitled  to  an  interest  in  possession,  is  also  the  immediate  reversioner, 
Doe  d.  Hall  v.  Moulsdale,  16  Mee.  &  W.  689.] 

The  twentieth  section  is  as  follows : — 

"  That  when  the  right  of  any  person  to  make  an  entry  or  distress  or  bring  an 
action  to  recover  any  land  or  rent  to  which  he  may  have  been  entitled  for  an 
estate  or  interest  in  possession  shall  have  been  barred  by  the  determination  of  the 
period  hereinbefore  limited,  which  shall  be  applicable  in  such  case,  and  such  per- 
son shall,  at  any  time  during  the  said  period,  have  been  entitled  to  any  other 
estate,  interest,  right,  or  possibility,  in  reversion,  remainder,  or  otherwise,  in  or 
to  the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be  made  or  brought 
by  such  person,  or  any  person  claiming  through  him,  to  recover  such  land  or  rent, 
in  respect  of  such  other  estate,  interest,  right,  or  possibility,  uniesa  in  the  mean 
time,  such  land  or  rent  shall  have  been  recovered  by  some  person  eniiUed  to  an 
estate,  interest,  or  right  which  shall  have  been  limited  or  taken  effect  after  or  in 
defeasance  of  such  estate  or  interest  in  possession." 

Some  curious  questions  might  arise  upon  this  section.  Suppose  A.  to  be  ten* 
ant  for  life,  remainder  to  6.  for  life,  remainder  to  A.  in  fee.  A.  is  disseised,  and 
twenty  years  elapse  without  his  re-entry.  A.  and  his  heirs  are  now  totally  barred 
by  section  20,  so  that  no  act  which  they  can  do  can  possibly  entitle  them  to  the 
remainder  in  fee-simple.  B.,  however,  whose  right  accrues  upon  the  death  of  A., 
enters  as  of  his  life  estate,  and  thereupon  the  remainder  dependent  upon  it  revests. 
Kow,  suppose  A.,  to  have  devised  this  remainder — shall  his  devise  operate  on  the 
estate  revesting  ?  or,  as  it  could  not  operate  at  the  time  of  his  death,  shall  it  not 
operate  at  all,  and  shall  the  remainder  go  to  his  heirs  7  This  question,  and  others 
which  might  be  suggested,  would  probably  be  found  susceptible  of  argument.  [In 
Doe  d.  Johnson  v.  Liversedge,  11  Mee.  &  W.  617,  the  Court  of  Exchequer  was  of 
opinion  that  the  words  "  recovered  by  some  person  entitled,"  are  satisfied  by  the 
possession  of  such  a  person,  though  not  in  consequence  of  a  recovery  by  process 
of  law.] 

Estates  taU  and  Remainders  and  Reversions  on  Estates  iaiL 

Sections  21  and  22  render  a  possession  that  would  be  destructive  to  the  right 
of  a  tenant  in  tail  destructive  also  to  the  rights  of  any  person  whom  he  could 
have  barred ;  and  the  twenty-third  section  renders  certain  assurances,  coupled 
with  twenty  years's  possession,  operative  against  the  remainder  or  reversion  on 
an  estate  tail  which  otherwise  would  not  have  been  so. 
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*rhe  twentj-firat,  twenty-second,  and  twenty-third  sections  are  as  follows : — 

Sect.  21  enacts, ''  That  when  the  right  of  a  tenant  in  tail  of  any  land  or  rent 
to  make  an  'entry  or  distress,  or  to  bring  an  action  to  recover  the  same,  shall  have 
been  barred  by  reason  of  the  same  not  having  been  made  or  brought  within  the 
period  hereinbefore  limited,  which  shall  be  applicable  in  such  case,  no  such  entry, 
distress,  or  action  shall  be  made  or  bronght  by  any  person  claiming  any  estate, 
interest,  or  right  which  such  tenant  in  tail  might  lawfully  have  barred." 

Sect.  22  enacts,  **  That  when  a  tenant  in  tail  of  any  land  or  rent,  entitled  to 
recover  the  same,  shall  have  died  before  the  expiration  of  the  period  hereinbefore 
limited,  which  shall  be  applicable  in  such  case,  for  making  an  entry  or  distress 
or  bringing  an  action  to  recover  such  land  or  rent,  no  person  claiming  any  estate^ 
interest,  or  right  which  such  tenant  in  tafl  might  lawfully  have  barred  shall  make 
an  entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent  but  within  the 
period  during  which,  if  such  tenant  in  tail  had  so  long  continued  to  live,  he  might 
have  made  such  entry,  or  distress  or  brought  such  action." 

Sect  23  enacts,  "That  when  a  tenant  in  tail  of  any  land  or  rent  shall  have  made 
an  assurance  thereof,  which  shall  not  operate  to  bar  an  estate  or  estates  to  take 
effect  after,  or  in  defeasance  of,  his  estate  tail,  and  any  person  shall  by  virtue  of 
such  assurance,  at  the  time  of  the  execution  thereof,  or  at  any  time  afterwards, 
be  in  possession  or  receipt  of  the  profits  of  such  land,  or  in  the  receipt  of  such 
rent,  and  the  same  person,  or  any  other  person  whatsoever  (other  than  some  per* 
son  entitled  to  such  possession  or  receipt  in  respect  *of  an  estate  which  r  ^ .  ng  -1 
shall  have  taken  effect  after  or  in  defeasance  of  the  estate  tail),  shall 
continue  to  be  in  such  possession  or  receipt  for  the  period  of  twenty  years  next 
after  the  commencement  of  the  time  at  which  such  OMurancej  if  it  had  then  been 
executed  by  such  tenant  in  tail  or  the  person  who  would  have  been  entitled  to  his 
estate-tail  if  such  assurance  had  not  been  ^executed,  would,  without  the  \^Af\RfA 
consent  of  any  other  person,  have  operated  to  bar  such  estate  or  estates 
as  aforesaid,  then  at  the  expiration  of  such  period  of  twenty  years  such  assurance 
shall  be  and  be  deemed  to  have  been  effectual  as  against  any  person  claiming 
any  estate,  interest,  or  right  to  take  effect  after  or  in  defeasance  of  such  estate 
taiL" 

With  regard  to  the  hsue  in  taU — ^Before  the  statute,  if  tenant  in  tail  had 
aliened  by  an  innocent  conveyance,  e.  g,  lease  and  release,  the  issue  might,  upon 
his  death,  have  entered ;  if  he  had  aliened  by  a  tortious  one,  e.  g.  a  feoffment,  a 
discontinuance  took  place,  and  they  were  put  to  their  formedon.  In  both  cases 
the  right  of  the  issue  first  accrued  upon  the  death  of  tiie  ancestor :  so  that,  sup- 
posing the  tenant  in  tail,  since  the  statute,  to  alien  by  an  innocent  conveyance, 
there  may  be  a  question  made  whether  the  issue  would  be  barred  at  the  expira* 
tion  of  twenty  years  from  that  conveyance,  or  whether  they  would  still  retain  their 
right  to  enter  within  twenty  years  after  the  death  of  the  ancestor.  In  support  of 
the  latter  view  they  would  urge  that  sections  twenty-one  and  twenty-two  could  not 
apply,  since  those  are  only  aimed  at  cases  where  the  ancestor's  right  is  affected 
by  lapse  of  time,  and  by  reason  of  an  entry  or  action  not  having  been  made  or 
brought,  not  where  his  right  has  been  determined  by  his  own  conveyance,  after 
which  he  could  not  make  an  entry  or  bring  any  action  whatever;  and  that,  in 
truth,  the  effect  of  the  innocent  conveyance  is  merely  to  pass  to  the  purchaser 
such  an  interest  as  the  tenant  in  tail  could  lawfully  grant,  leaving  the  rights  of 
the  issue  untouched.  On  the  other  hand,  it  would  perhaps  be  urged  that  the 
case  fell  within  the  first  clause  of  the  third  section,  and  was  a  case  in  which  a 
person  through  whom  the  issue  claimed  had  been  in  possession  in  respect  of  the 
estate  claimed,  and  had,  while  entitled  thereto,  discontinued  such  possession.  But 
the  words  in  italics  form  an  argument  against  this  latter  construction,  since,  upon 
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executing  the  conyeyance,  he  would  have  ceased  to  be  entitled  and  consequently 
would  not  have  discontinued  his  possession  while  entitled  thereto.  Besides,  it  may 
be  argued  that  they  claim  not  through  their  ancestor,  but  performandoni,  [unless 
the  interpretation  clause,  section  1,  preclude  this  last  argument] 

Suppose,  next,  that  the  tenant  in  tail  were  to  convey  by  feofibient,  this  would 
have  discontinued  the  estate  tail  before  the  act;  but  discontinuance  being 
abolished  by  section  39,  this  case  also  perhaps  stands  on  the  same  footing  as  that 
of  an  innocent  oonveyance.  [In  Doe  d.  Daniell  v.  Woodroffe,  10  Mee.  &  W.  608 ; 
1*40651  ^"  dnfor,  15  Mee.  &  W.  769,  a  case  under  21  Jac.  1,  c.  16,  A.  tenant  in 
tail  special  aliened  in  1735  by  an  ^innocent  conveyance  to  B.  the  heir 
in  tail,  who  during  A.'s  life  suffered  a  recovery.  A.  died  in  1767,  B.  died  in  1779, 
and  the  Court  of  Exchequer,  and  afterwards  the  Exchequer  Chamber,  held  that 
the  right  of  entry  of  the  heirs  in  tail  still  subsisted  in  the  year  1790 ;  for  that^ 
up  to  the  death  of  B.  there  never  was  any  avaUdble  right  of  entry  in  any  person, 
and  it  never  could  have  been  the  intention  of  the  statute  to  take  away  the  right 
of  entry  unless  an  available  right  of  entry  had  descended  upon  some  person  who 
had  neglected  to  take  advantage  of  it.  Doe  d.  Daniel  v.  Woodroffe,  is  now 
(1848)  pending  in  the  House  of  Lords  on  a  writ  of  error.] 

Next,  as  to  the  Bemainder^man  or- Beoersioner: — ^It  seems  that  wherever  a 
voidable  fee-simple  is  created  by  the  tenant  in  tail,  whether  by  a  tortious  or  an 
innocent  conveyance,  the  right  of  the  remainder -man  or  reversioner  is  to  t^Juimr^ 
estate  within  the  meaning  of  the  second  section,  and  is  governed  thereby. 
.  In  all  the  above  cases  it  is  obvious  that,  on  the  death  of  the  tenant  in  tail  who 
made  the  conveyance,  the  statute  will  begin  to  run  against  some  one.  [See  the 
observations  of  Sir  Edw.  Sugden  on  these  sections,  V.  &  P.  11th  edition.] 

In  Doe  d.  Curzan  v.  Edmonds,  6  Mee.  &  W.  295,  the  Court  of  Exchequer  Were 
of  opinion,  that  where  there  was  an  estate  for  life,  remainder  in  tail,  and  the  ten- 
ants for  life  and  in  tail  (after  an  adverse  possession  had  commenced)  suffered  a 
recovery  and  declared  the  use  of  it  to  A.  for  life,  remainder  to  the  original  tenant 
for  life,  remainder  to  the  late  tenant  in  tail  for  life,  remainders  over  to  his  issue, 
remainder  to  B.  for  life,  and  the  late  tenant  in  tail  died  without  issue,  B.  had  the 
same  time  to  enter  that  the  tenant  in  tail  would  have  had  had  there  been  no 
recovery. 

Landlord, 

The  case  of  a  landlord  is,  of  course,  only  a  branch  of  that  of  the  recernoner. 
There  are,  however,  some  peculiar  considerations  applicable  to  it.  By  the  word 
landlord  I  understand  a  reversioner  in  the  actual  receipt^  or  entitled  to  the  €KtMal 
receipt,  of  the  rent  of  the  land.  Now,  previous  to  3  &  W.  4,  c  27,  the  rule  was 
that  the  landlord  had  a  right  to  enter  at  the  expiration  of  the  lease,  or  within 
twenty  years  afterwards,  even  though  he  might,  during  the  whole  period  that  the 
lease  had  to  run,  have  discontinued  the  receipt  of  the  rent  due  from  the  tenant ; 
for  it  was  a  maxim,  that  neither  non-payment  of  rent  nor  payment  of  rent  to  the 
wrong  person  could  amount  to  an  ouster,  since  no  person  by  wrong  could  gain 
another's  right.  N.  B.  P.  104  j  Elvis  v.  Archbishop  of  York,  Hob.  322.  This 
rule,  which  was  the  same  in  all  cases,  is  however  considerably  altered  by  the  pre- 
sent act. 

r*4071  ^^^  general  rule  regarding  reveraionera  is  promulgated  as  has  been 
already  seen,  *by  section  3,  viz, — ^that  "when  the  estate  or  interest 
claimed  shall  have  been  an  estate  or  interest  in  reversion,  or  remainder,  or  other 
future  estate  or  interest,  and  no  person  shall  have  obtained  the  possession  or  re* 
ceipt  of  the  profits  of  such  land  or  the  receipt  of  sudi  rent  in  respect  of  such 
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estate  or  interest,  then  sttch  right  ahdU  he  deemed  to  have  first  accrued  at  the  time 
when  9uch  estate  or  intereai  became  an  estate  or  interest  in  possession. 

The  qualifications  engrafted  on  this  rale  with  regard  to  reyersions  expectant 
on  estates  tail  have  been  already  shown.  In  the  cases  of  landlord  and  tenant,  the 
following  farther  qualifications  are  to  be  remarked : 

First,  that  by  the  provision  of  section  7,  in  the  case  of  a  tenancy  at  tnUy  the 
tenancy,  if  not  determined  sooner,  is  to  be  deemed  determined  at  the  expiration 
of  a  year  ;  and,  if  the  landlord  neglect  for  twenty  years  after  that  time  either  to 
enforce  payment  of  rent,  or  claim  possession  of  the  land,  it  seems  that  hia 
right  to  do  so  will  be  extinguished.  See  Doe  d.  Thompson  ▼.  Thompson,  6  Ad. 
A  EIL  721. 

The  seventh  section  is  as  follows : — "  And  be  it  further  enacted,  that  when  any 
person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt 
of  any  rent,  cu  tenant  at  wiUf  the  right  of  the  person  entitled  subject  thereto,  or 
of  the  person  through  whom  he  claims  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  such  land  or  rent  as  shall  be  deemed  to  have  first  accrued  either 
at  the  determination  of  such  tenancy,  or  at  the  expiration  of  one  year  next  after 
the  commencement  of  such  tenancy,  at  which  time  such  tenancy  shall  be  deemed 
to  have  determined :  Provided  always,  that  no  mortgagor  or  cestui  que  trust  shall 
be  deemed  to  be  a  tenant  at  will,  within  the  meaning  of  this  clause,  to  his  mortp 
gagee  or  trustee." 

In  Doe  d.  Bennett  v.  Turner,  Gloucester  Summer  Assizes  1840,  [7  Mee.  &  W. 
226,]  the  defendant  had  entered  by  the  permission  of  the  lessor  of  the  plaintiff  in 
1817,  and  continued  in  possession  till  1839,  no  rent  had  been  paid ;  but  about  the 
year  1827,  the  lessor  of  the  plaintiff  had  entered  and  cut  stone,  without  the  de« 
fendant's  consent.    Parke,  B.,  ruled  that  this  was  a  determination  of  the  will,  and 
that  a  Aew  tenancy  commenced  on  the  defendant's  retaining  possession  after  that 
period ;  and,  consequently,  that  the  20  years  had  not  run,  and  that  the  lessor  of 
the  plumitiff  must  recover.    Upon  a  motion  for  a  new  trial,  the  court  were  of 
opinion  that  the  learned  judge  had  rightly  directed  the  jury  that  the  landlord's 
entry  to  cut  stone  in  1837,  was  a  determination  of  the  tenancy  at  ¥rill,  and  they 
were  further  of  opinion  that  if,  on  the  determination  of  the  tenancy  at  will,  a  new 
tenancy  at  will  commenced,  the  period  of  limitation  would  run,  not  from  the 
commencement  of  the  old,  but  from  that  of  the  new  tenancy.    But  they  thought 
that  if  upon  the  determination  of  the  first  tenancy  at  wiU  a  tenancy  at  sufferance 
commenced  and  continued  down  to  the  expiration  of  the  statutable  time  of  lim- 
itation, that  is  to  the  end  of  twenty  years  from  the  termination  of  the  year  next 
afler  the  commencement  of  the  first  tenancy,  the  operation  of  the  act  could  not 
be  stopped  by  the  conversion  of  the  tenancy  at  will  into  a  tenancy  on  sufferance. 
And  in  that  case  they  thought  the  lessor  of  the  plaintiff  would  be  barred.    And 
they  granted  a  new  trial  in  order  that  the  jury  might  be  asked  whether,  afler  the 
determination  of  the  original  tenancy  in  1827,  the  tenancy  on  sufferance  thereby 
occasioned  was  permitted  to  continue,  or  a  new  tenancy  at  will  created  by  the 
parties.    The  case  was  again  tried,  and  the  jury  found  that  a  new  tenancy  at 
will  was  created.    [On  the  second  trial,  the  jury  having  been  directed  by  the 
judge,  in  conformity  with  the  opinion  of  the  Court  of  Exchequer,  a  bill  of  excep- 
tions was  tendered,  and  the  Court  of  error  agreed  in  opinion  with  the  court  below. 
Turner  v.  Doe  d.  Bennett,  9  Mee.  k  W.  643.  See  also  Doe  d.  Stanway  v.  Bock,  4 
M.  &  Gr.  30.    After  the  decision  in  Doe  d.  Bennett  v.  Turner,  the  general  impres- 
sion at  the  bar  is  believed  to  have  been  that  a  tenancy  at  will,  created  before  the 
statute,  and  followed  immediately  either  by  a  tenancy  at  sufferance  or  an  adverse 
possession,  would  operate  as  a  bar,  provided  the  tenancy  at  will  and  adverse  pos- 
session, or  tenancy  at  sufferance  taken  together,  had  continued  for  twenty-one 
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jeare  withont  payment  of  rent  or  acknowledgment  of  title,  and  this  was  supposed 
to  be  involved  in  the  opinion  expressed  by  the  Gonrt  of  Exchequer  in  Doe  d. 
Bennett  v.  Tomer,  at  page  234  of  the  report  in  7  Mee.  &  W.,  that  *'  if  when  the 
original  tenancy  at  will  determined  in  1827,  no  new  tenancy  at  will  had  been 
created,  bat  the  tenant  had  continued  to  occupy  merely  as  tenant  at  sufferance, 
then  the  reasoning  of  the  defendant  would  have  been  correct;  the  right  to 
bring  an  action  which  by  the  express  provision  of  the  7th  section  undoubtedly 
accrued  to  the  plaintiff  in  1818,  would  have  continued  uninterrupted  during  the 
succeeding  twenty  years,  and  not  having  been  exercised  during  that  period  would 
have  been  barred.''  Accordingly,  the  question,  whether  the  tenancy  at  will 
was  in  that  case  succeeded  by  a  tenancy  at  sufferance  or  by  a  new  tenancy  at 
will,  was  the  only  question  to  determine  which  a  second  trial  was  directed,  and 
the  only  question  which  was  left  to  the  jury  upon  that  new  trial ;  a  question 
which  was,  however,  obviously  immaterial  to  the  ultimate  decision  of  the  case, 
I  *407a1   ^'^^^^'^  ^^^  ^^^  ^^  limitation  would,  in  the  event  of  a  tenancy  at  *8n^ 

ferance  being  found  to  have  succeeded  the  tenancy  at  will,  have  run 
from  1818,  the  time  at  which  the  first  year  of  the  tenancy  at  will  expired.  How- 
ever, the  Court  of  Queen's  Bench  has  in  the  subsequent  case  of  Doe  d.  Evans 
T.  Page,  6  Q.  B.  767,  pronounced  a  judgment,  which  certainly  appears  to  be 
founded  on  a  different  view  of  the  seventh  section  of  the  statute  from  that  taken 
by  the  Court  of  Exchequer  in  Doe  d.  Bennett  v.  Turner.  In  Doe  v.  Page,  the 
father  of  the  lessor  of  the  plaintiff  had  inclosed  a  piece  of  waste  in  1802,  and 
had  died  in  1816,  leaving  a  widow,  who  occupied  till  1832,  but,  as  the  jury  fonnd, 
occupied  as  tenant  at  will  to  her  son,  who  was  heir  to  his  father.  In  1832 
(before  the  stat.  3  &  4  W.  4,  c.  27,)  the  widow  died,  and  the  defendant  then 
entered  and  held  till  the  commencement  of  the  action  in  1841,  adversely  to  the 
lessor  of  the  plaintiff.  Under  these  circumstances,  the  court  held  that  the 
plaintiff  was  entitled  to  recover.  **  We  are  of  opinion,*'  said  Lord  Denman, 
delivering  judgment,  "that  the  seventh  section  only  applies  to  cases  of  tenancies 
at  will  existing  at  the  time  the  act  passed,  or  subsequently ;  and  that  it  does  not 
apply  to  cases  where  the  tenancy  at  will  had  been  determined  before  the  passing 
of  the  act.''  Now  in  Doe  v.  Turner,  the  first  tenancy  at  will  had  determined 
before  ike  passing  of  the  act,  viz.,  in  1827,  and  it  seems  difficult  to  reconcile 
the  opinion  of  the  Court  of  Exchequer,  that  if  succeeded  by  a  tenancy  at 
.sufferance  it  wonld  have  operated  as  a  bar,  with  the  grounds  of  the  decision  of 
the  Court  of  Queen's  Bench  in  Doe  d.  Evans  v.  Page.  In  two  cases,  subse- 
quently decided  in  the  Court  of  Queen's  Bench,  Doe  d.  Angell  v.  Angell,  9  Q.  B. 
328,  and  Doe  d.  Dayman  v.  Moore,  9  Q.  B.  655,  the  decision  in  Doe  v.  Page  iB 
adverted  to,  and  put  upon  the  ground  rather  that  the  tenancy  at  will  had  been  deter- 
mined before  the  passing  of  the  act,  than  that  the  seventh  section  was  wholly  pro- 
spective ;  indeed  Doe  v.  Moore  expressly  decides  the  seventh  section  to  be  so  fiir 
retrospective  as  to  apply  to  tenancies  at  will  existing  at  the  time  of  the  passing 
of  the  act."  "  Although,"  (says  Lord  Denman,  in  delivering  judgment)  "  in 
Doe  V.  Page,  that  section  (7th)  was  held  not  to  be  retrospective,  yet  it  certainly 
applies  where  there  has  been  no  express  act  done  to  determine  the  tenancy  at 
will  up  to  the  time  of  the  passing  of  the  statute."  And  accordingly,  it  was  held, 
in  Doe  v.  Moore,  that  a  tenancy  at  will  existing  for  twenty-one  years  before,  and 
at  the  time  of  the  passing  of  the  act,  was  a  bar,  no  action  having  been  brought 
within  five  years  after  the  statute  passed.  In  the  judgment  of  the  court,  in  Doe 
V.  Angell,  it  is  stated  that  the  Court  of  Exchequer,  in  the  case  of  Doe  v.  Snmner, 
[*40761   ^*  ^®®*  *  ^'  ^^'  ^'agreed  that  Doe  v.  Page  *was  rightly  decided.'' 

That  case,  however,  proceeded  not  upon  the  seventh  but  upon  the 
eighth  section  of  the  statute,  and  in  the  more  recent  case  of  Jones  v.  JoneSj  16 
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Mee.  &  W.  712,  where  the  effect  of  tenancies  at  will  determined  before  the  pass- 
ing of  the  act  is  incidentally  discassed  in  the  judgment,  the  Court  of  Exchequer 
observed  a  degree  of  caution  upon  the  subject  scarcely  consistent  with  an 
opinion  that  the  case  of  Doe  v.  Turner  had  ceased  to  be  law.  In  a  case  of  Doe 
d.  Goody  v.  Carter,  9  Q.  B.  863,  the  Court  of  Queen's  Bench  are  said  to  have 
cited  and  reasoned  upon  the  case  of  Doe  ▼•  Turner,  without  disapprobation ; 
but  in  the  still  more  recent  case  of  Doe  d.  The  Birmingham  Canal  Co.  v.  Bold, 
11  Q.  B.  127,  the  court,  afler  taking  time  to  consider  the  point,  are  reported  to 
have  treated  it  as  ''  clear  that  <As  determination  of  an  ekaie  at  vnU  before  the 
statute  paeeed  gvcea  a  right  of  entry  eommeneing  at  that  iitnCf"  as  decided  in  Doe 
d.  Evans  v.  Page.  It  is  submitted  that  the  decision  in  Doe  d.  Evans  v.  Page  is 
more  in  conformity  with  the  words  of  the  seventh  section  of  the  statute  than  the 
opinion  expressed  in  the  case  of  Doe  v.  Turner,  and  less  likely  to  produce 
injustice ;  for  although  the  hardship  alluded  to  in  the  judgment  of  the  court  in 
Doe  V.  Page  would  only  exist  where  tenancy  at  will,  having  been  determined 
before  the  act,  was  succeeded  by  an  adverse  possession  and  not  by  a  tenancy  at 
sufferance,  (the  latter  case  being  within  the  protection  of  the  fifteenth  section,) 
yet  it  seems  clear  that  the  same  constrncton  must  apply  in  both  cases,  there 
being  no  words  in  the  seventh  section  upon  which  a  distinction  between  them 
oottld  be  founded.] 

Secondly,  In  the  case  of  a  tenant  holding  under  a  lease  not  in  writing^  it 
appears  from  the  provisions  of  the  eight  section,  that  his  landlord's  right  is  to 
begin  to  run  at  the  end  of  one  year  (if  he  be  a  tenant  from  year  to  year,)  or  at 
the  end  of  the  first  period  of  his  tenancy  (if  he  be  a  tenant  for  any  other  period,) 
Tinless  indeed  rent  have  been  subsequently  paid ;  for  then  the  right  will  commence 
from  the  last  payment,  and  the  landlord  will  be  barred  at  the  expiration  of  twenty 
years  from  the  date  of  such  last  payment. 

The  eighth  section  is  as  follows : — ''  Ajud  be  it  further  enacted,  That  when  any 
person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent,  as  tenant  from  year  to  year  or  other  period,  mthmU  any 
lease  in  writing^  the  right  of  the  person  entitled  subject  thereto,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  the  deter^ 
mination  of  the  first  of  such  years  or  other  periods,  or  at  the  last  time  when 
any  rent  payable  in  respect  of  such  tenancy  shall  have  been  received  (which 
shall  last  happen.*')  [This  section  has  been  held  to  apply  to  tenancies  from  year 
to  year  created  before,  and  existing  at,  the  time  of  Uie  passing  of  the  act,  Doe 
d.  Jukes  V.  Somner,  14  Mee.  &  W.  39,  and  in  order  to  prove  payment  of  rent,  so 
as  to  take  a  case  out  of  its  operatioa,  a  verbal  admission  of  the  fad  by  the 
occupier,  or  any  person  under  whom  he  claims,  is  evidence.  Doe  d.  Earl  Spencer 
▼.  Beckett,  4  Q.  B.  60.] 

Thirdly,  In  the  case  of  a  tenant  holding  wader  a  koM  in  writing  tie  yearly 
rent  reserved  on  which  ammmts  to  twenty  akilUnge.  1£  the  rent  have  beeft 
received  by  some  person  wrongfully  chiiming  to  be  entitled  to  the  reversion,  and 
no  rent  been  subsequently  received  by  the  rightful  landlord,  the  landlord's  right 
is  deemed  to  have  first  accrued  from  ihe  p^od  when  the  wiongfiil  receipt  com- 
menced. This  is  a  perfectly  new  enactment ;  for,  under  the  former  statntes, 
receipt  of  rent  never  constituted  an  ouster,  Qilb.  Ten.  97  ;  Goodright  t.  Jc»e% 
Cmise  on  Fines,  3d  ed.  295  *,  Doe  v.  Danvers,  1  East,  299.  And  the  pcAioj  on 
which  it  is  based  is  thus  explained  by  the  ResJ-  Property  CommissioneES  in  theii 
fifst  Report,  page  77 :  "  Another  rule  is  (speaking  of  the  then  law,)  that  in  the 
case  of  a  lease,  adverse,  possession,  so  as  to  bar  the  reversioner,  does  not  com- 
BMnce  till  the  expiration  of  the  term,  where  rent  is  reserved  on  a  lease.    We 
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consider  it  more  reasonable  tliat  the  limitation  should  ran  from  the  time  when 
the  rent  began  to  be  received  from  a  person  claiming  adversely,  so  that  there 
shall  not  be  a  new  period  of  limitation  from  the  expiration  of  the  lease.  The 
receipt  of  rents  and  profits  is  equivalent  to  the  occupation  of  the  soil.  The  per^ 
son  who  is  in  possession  of  them  can  do  nothing  more  to  establish  his  rightSi 
and  the  person  to  whom  they  are  denied  is  virtually  dispossessed." 
r^40Rl  *'^^^  ninth  section  is  as  follows  : — *^  And  be  it  further  enacted,  That 
''  when  any  person  ahaU  be  in  possession  or  in  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a  lease  in  writing,  by  which  a 
rent  amounting  to  the  yearly  sum  of  twenty  shillings  or  upwards  shall  he  reserved, 
and  the  rent  reserved  by  such  lease  shall  have  been  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  such  land  or  rent  in  reversion  immediately 
expectant  on  the  determination  of  such  lease,  and  no  payment  in  respect  of  the 
rent  reserved  by  such  lease  shall  afterwards  have  been  made  to  the  person  rightr 
fully  entitled  thereto,  the  right  of  the  person  entitled  to  such  land  or  rent  subject 
to  such  lease,  or  of  the  person  through  whom  he  claims  to  make  an  entry  or 
distress,  or  to  bring  an  action  after  the  determination  of  such  lease  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  the  rent  reserved  by  such  lease 
was  first  so  received  by  the  person  wrongfully  claiming  as  aforesaid ;  and  no 
such  right  shall  be  deemed  to  have  first  accrued  upon  the  determination  of  snch 
lease  to  the  person  rightfully  entitled."  [In  Doe  d.  Angell  v.  Angell,  9  Q.  B. 
328,  John  Angell,  the  testator,  demised  certain  lands  and  premises  in  1776  for 
sixty-one  years,  and  died  in  1784,  from  which  time  to  1837,  when  the  action  was 
brought  by  the  lessor  of  the  plaintiff  claiming  as  devisee  of  the  testator,  the 
rent  under  the  lease  had  been  received  by  the  defendant's  father  and  himself, 
claiming  also  as  devisees.  It  was  held  the  case  was  within  the  ninth  section, 
and  that  the  lessor  of  the  plaintiff  would  have  been  barred  had  he  not  brought 
his  action  under  the  fifteenth  section  within  five  years  after  the  passing  of  the 
act.] 

It  will  be  observed  that  in  the  two  first  of  the  three  caseef  above  pointed  out-* 
that,  namely,  of  the  tenant-at-will,  and  that  of  the  tenant  holding  under  a  lease 
not  in  writing,»-the  tenant  may  himself  in  twenty  years  after  the  period  fixed 
for  the  commencement  of  the  landlord's  right,  acquire  a  right  to  hold  out  his  own 
landlord ; — ^while,  in  the  third  case, — that,  namely,  in  which  the  tenant  holds 
under  a  written  lease, — he  never  can  acquire  a  right  against  his  landlord ;  for  the 
time  of  limitation  does  not  begin  to  run  till  payment  of  rent  by  him  to  some  third 
person,  at  the  expiration  of  twenty  years  from  which  time  the  right  is  acquired, 
not  by  the  tenant,  but  by  the  third  person  to  whom  he  so  pays  rent ;  for  it  is  en- 
acted by  section  35,  ^'  that  the  receipt  of  the  rent  payable  by  any  tenant  firom 
year  to  year,  or  other  lessee,  shall,  as  against  snch  lessee,  or  any  person  claimini^ 
under  him,  (but  subject  to  the  lease,)  be  deemed  to  be  the  receipt  of  the  profits 
of  the  land  for  the  purposes  of  this  act."  And  it  has  lately  been  decided  that,  in 
the  case  of  mere  non-payment  of  such  a  rent  for  twenty  years,  the  landlord  does 
not,  under  section  2,  lose  his  right  to  recover  arrears  less  than  twenty  years  old. 
Grant  v.  Ellis,  9  Mee.  &  W.  113. 

With  regard  to  the  other  cases  between  landlord  and  tenant,  those,  namely, 
where  the  lease  is  in  writing  btU  the  rent  less  than  twenty  shUUngSf  and  where  the 
lease  is  in  writing^  and  the  rent  has  not  been  paid  to  any  tortious  claimant^  though 
the  rightful  landlord  may  have  discontinued  the  possession  of  it— 4hose  cases  stand 
npon  the  general  rule  laid  down  by  section  3,  and  the  reversioner's  right  to  enter 
accrues  on  the  determination  of  the  particular  estate.    See  Doe  d.  Davy  v.  Oxen- 

r«408  1  ^^^*  ^  ^^'  ^  ^'  ^^^'    [Fulton  V.  Creagh,  3  Jonds  k  *Lat.  cas.  teou 
^    ""*J  Sugden,  329 ;  Drew  v.  B.  of  Norbury,  3  Jones  A  Lat.  280 ;  Doe  d.  New- 
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man  y.  Gopsall,  4  Q.  B.  603  (b) ;  and  Chad  wick  v.  Broadwood,  3  Beay.  SOS, 
oyermling  the  opinion  said  to  haye  been  expressed  bj  Lord  Abinger,  0.  B.,  in 
£x  parte  Jones,  4  Yon.  k  Col.  466.] 

The  reason  for  this  is,  that,  where  a  rent  of  less  than  twenty  shillings  is  reseryed, 
the  sum  is  of  so  small  importance,  that  the  trne  landlord  may  possibly  neglect  to 
enforce  payment  of  it,  and  the  tenant  in  possession  may  not  think  it  worth  his 
while  to  look  strictly  into  the  title  of  the  person  demanding  it  from  him :  indeed, 
the  former  reason  is  expressly  giyen  by  the  commissioners  at  the  conclnsion  of 
the  passage  the  commencement  of  which  is  aboye  cited.  And  where  the  lease  has 
been  reduced  to  writing,  there  can  at  no  period  be  any  difficulty  in  ascertaining 
on  what  terms  the  tenant  entered,  and  consequently  it  would  be  wanton  to  allow 
him  to  acquire  a  title  to  the  fee,  in  contrayention  of  the  terms  of  his  own  written 
muniment.  [In  the  case  of  Doe  d.  Mannion  y.  Bingham,  3  Ir.  L.  R.,  456,  the 
Court  of  Common  Pleas  in  Ireland  held  that  a  landlord  who  had  not  receiyed  rent 
from  his  tenant  holding  under  a  lease,  was  barred  by  the  3  &  4  W.  4,  c.  27,  ss.  2 
&  3,  from  recoyering  in  ejectment  for  non-payment  of  rent  under  aproyiso  in  the 
lease,  'Hhat  if  the  said  reseryed  yearly  rent  or  any  part  thereof  should  happen  to 
be  unpaid,  &c.,  theUf  and  so  often  <u  U  should  so  happen,  &c.,  it  should  be  lawful 
for  the  said  F.  C,  &c.,  to  enter,  &c.''  The  Court  was  strongly  pressed  with  the 
anomaly  of  allowing  the  landlord  to  recoyer  at  the  end  of  the  term  or  within  20 
years  after,  and  yet  to  preyent  his  recoyering  during  the  term  for  non-payment  of 
the  rent.  Admitting  howeyer  the  anomaly,  the  Court  yet  thought  the  words  of 
the  statute  too  strong  to  be  got  oyer.  But  it  seems  impossible  to  reconcile  this 
case  with  that  of  Doe  d.  Dayey  y.  Oxenham,  supra.  See  per  Alderson,  B.  in 
Owen  y.  De  Beauyoir,  16  Mee.  k  W.  660.] 

It  will  be  recollected,  that,  in  cases  of  landlord  and  tenant,  as  well  as  in  all 
other  cases  arising  on  this  act,  an  acknowledgment,  such  as  is  prescribed  by 
sect  14,  which  shall  be  hereafter  set  out,  will  preyent  the  time  of  limitation 
from  barring,  and  cause  it  to  begin  to  run  dt  novo  from  the  date  of  the  acknow- 
ledgment. 

It  may  be  ob^ryed,  upon  the  seyenth,  eighth,  and  ninth  sections,  that  they  do 
not,  like  the  third  section,  contain  merely  examples  of  the  operation  of  the  second, 
but  enactments  altering  the  operation  which  the  second  section  would  otherwise 
haye  had.  Thus,  in  the  case  of  a  tenancy  from  year  to  year  not  created  by  writ- 
ing, had  it  not  been  for  the  eighth  section,  the  right  contemplated  by  the  second 
section  would  not  haye  accrued  till  the  determination  of  the  tenancy  by  notice  to 
quit  or  surrender.  [So  in  Doe  y.  Angell,  ante,  408,  the  right  to  bring  the  action 
(in  the  ordinary  sense  of  the  phrase)  would  not  haye  accrued  until  1837,  when  the 
lease  expired, — ^bnt  (as  obseryed  in  the  judgment)  the  effect  of  the  ninth  section 
in  that  case  was,  that  the  right  to  bring  the  action  in  1837  was  (for  the  purpose 
of  reckoning  the  statutory  period  of  limitation)  deemed  to  haye  first  accrued  in 
1784,  when  the  rent  was  first  receiyed  wrongfully,  and  was  barred  (subject  to  the 
effect  of  the  fifteenth  section)  by  the  lapse  of  twenty  years  in  1804,  thirty-three 
years  before  the  time  for  bringing  such  action  had  arrived.  That  seemingly 
paradoxical  result,  however,  flowed  frt>m  the  laches  of  those  under  whom  the 
lessor  of  the  plaintiff  claimed,  in  not  asserting  their  right  to  th^rent] 

Mortgagor  and  Mortgagee. 

The  case  of  mortgagor  and  mortgagee  inyolyed  some  difficulty.  Section  28 
had  indeed,  proyided  that  where  the  mortgagee  had  taken  possession,  the  mort* 
gagor  should  *be  barred  after  twenty  years,  unless  such  an  acknowledg-  r^  .^^  •. 
ment  had  been  giyen  as  is  there  specified.  ^        ^ 
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That  aectloQ  u  as  follows : — "  And  be  it  farther  enacted,  That  whea  a  mort- 
gagee should  have  obtained  the  possession  or  receipt  of  the  profits  of  any  land, 
or  the  receipt  of  any  rent,  comprised  in  his  mortgage,  the  mortgagor,  or  any  pez^ 
^n  claiming  through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage  but  with- 
in twenty  years  next  after  the  time  at  which  the  mortgagee  obtained  such  posses- 
ion or  receipt,  unless,  in  the  meantime,  an  acknowledgment  of  the  title  of  the 
mortgsgor,  or  of  his  right  of  redemption,  shall  have  been  given  to  the  mortgagor, 
or  some  person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  pexsoBy 
in  writing,  signed  by  the  mortgagee,  or  the  person  claiming  through  him ;  and 
in  such  case,  no  such  suit  shall  be  brought  but  within  twenty  years  next  after  the 
time  at  which  such  acknowledgment,  or  the  lasit  of  such  acknowledgoMnts,  if 
more  than  one,  was  given ;  and  when  there  shall  be  more  than  one  mortgagor,  or 
more  than  one  person  claiming  through  the  mortgagor  or  mortgagors,  such  acknow- 
ledgment, if  ^ven  to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall 
Ve  as  effectual  as  if  the  same  had  been  given  to  all  such  mortgagors  or  persons ;  but 
^here  there  shall  be  more  than  one  mortgagee,  or  more  than  one  peison  cUdming 
the  estate  or  interest  of  the  mortgagee  or  mortgagees,  such  acknowledgment,  signed 
by  oue  or  more  of  such  mortgagees  or  persons,  shall  be  effectual  only  aa  against  the 
party  or  parties  signing  as  aforesaid,  and  the  person  or  persons  claiming  any  part 
pf  the  mortgage  money,  or  land  or  rent,  by,  fW>m,  or  under  him  or  them,  and  any 
person  or  persons  entitled  to  any  estate  or  estates,  interest  or  interests,  to  take 
effect  afler  or  in  deleasance  of  his  or  their  estate  or  estates,  interest  or  intereatSi 
and  shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to  redeem 
the  mortgage  as  against  the  person  or  persons  entitled  to  any  other  undivided  or 
divided  part  of  the  money,  or  land  or  rent  ^  and  where  such  of  the  mortgagees  or 
persons  aforesaid  as  shall  have  given  such  acknowledgment  shall  be  entitled  to  a 
divided  part  of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained  part  of  the  mortgage  money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same  divided  part  of 
the  land  or  rent  on  payment,  with  interest,  of  the  part  of  the  mortgage  money, 
which  shall  bear  the  same  proportion  to  the  whole  of  the  mortgage  money,  aa  the 
value  of  such  divided  part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole 
of  the  land  or  rent  comprised  in  the  mortgage."  (See  Brown  v.  Bishop  of  Cork, 
1  Dro.  &  Walsh,  709 ;)  [Hyde  v.  DaUaway,  2  Hare,  528;  Trulock  v.  Robey,  12 
Sim.  402  •,  Lucas  v.  Dennison,  13  Sim.  684 ;  Batchelor  v.  Middleton,  $  Hara,  76.] 

But  the  main  difficulty  that  arose  was  in  the  case  of  a  mortgagor  in  poauB- 
sion.  His  situation  will  be  found  discussed,  independently  of  this  statute,  in 
the  notes  to  Keech  v.  EjaH,  in  the  first  volume ;  but  the  oonsideBationa  these 
adduced  were  inapplicable  to  cases  under  the  3  &  4  W.  4,  o.  27 ;  th^t  statste 
having  expressly  declared  in  secdon  7, ''  that  no  mortgoffor  or  oeshti  que  Inut 
should  be  iencm^atrwiU^  within  the  meaning  of  that  clause,  to  his  mortgagee  or 
trustee.'''  Hence  it  was  contended,  that,  at  the  expiration  of  twenty  years,  the 
right  of  the  Bu>rtgagee  would  be  barred  by  section  2, — ^thewoida  of  which,  it 
thought,  were  perhaps  wide  enough  to  include  his  case :  though  certainly  hia 
was  not  within  the  spirit  of  them.  And  in  Doe  d.  Jones  v.  Williams,  6  Ad.  4 
£11.  291,  the  judges  had  expressed  considerable  doubt  as  to  the  true  situation 
of  the  mortgagor  in  such  a  case.  "  How  &r,''  said  Patteson,  J.,  '<  under  the 
third  section,  it  is  necessary  for  the  mortgagee  to  bxi^g  this  action  within  twenty 
years  from  the  day  of  default,  I  cannot  say.  I  do  not  see  my  way  at  alL  If  the 
third  section  was  intended  to  comprehend  the  case  of  a  mortgagee,  it  is  v«y  ill 
penned."  However,  the  question  is  now  set  at  rest  by  stat  7  WilL  4  41  Vict 
cap.  28,  which  enacts,  "  thai  it  shall  and  may  be  lawful  for  any  person  entitled  to 
or  claiming  under  any  mortgage  of  land,  to  make  an  entry,  or  bring  an  action  at 
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lliv,  or  suit  in  eqaity,  to  recover  such  land,  at  any  time  within  twenty  years  next 
after  tke  last  payment  of  any  part  of  the  principal  money  or  interest  secured  by 
snch  mortgage,  although  more  than  twenty  years  *may  have  elapsed  since  r  ^^^  rrt 
the  time  at  which  the  right  to  make  snch  entlry,  or  bring  snch  action  or  ^ 

snit  in  equity,  shall  have  first  accrued.''  [Where  no  interest  has  been  paid,  thd 
twenty  years  run  from  the  execution  of  the  deed,  if  under  it  the  mortgagee  has 
a  right  to  immediate  possession,  ]>oe  d.  Boylance  v.  Lightfoot,  8  Mee.  k  W.  664 
Bee  note  to  Keech  v.  Hall,  voL  i.,  296  ^.] 

In  Murphy  v.  Sterne,  1  Dru.  k  Walsh,  236,  the  Lord  Chancellor  of  Ireland 
held  that  a  mortgagee  who  had  been  brought  before  the  Oourt  <u  a  dtfmdan^ 
was  not  barred  by  the  lapse  of  twenty  years,  and  the  provisions  of  8  ft  4  W.  4) 
e.2r. 

TVrutee  and  CeHui  que  TVust, 

This  head  subdivides  itself  into  four  cases ;  for  the  trust  must  be  either  erprest 
or  implied,  and  either  the  tnuiee  or  cestui  que  irust  may  be  in  possession.  When 
the  eeettti  que  trutt  i»  inposiession  in  a  case  of  express  trust,  it  certainly  appears 
extremely  difficult  to  say  that  his  possession  shall,  even  at  law,  bar  the  trustee, 
with  whose  right  it  is  perfectly  consistent.  The  trust  must  in  such  case  have 
been  created  either  by  an  instrument  inter  Pivos,  or  a  testamentary  instrument; 
Now,  supposing  it  to  be  created  by  an  instrument  inter  mtxfSf  the  ti^tee,  if  barred 
by  the  third  section,  would  be  so,  at  least  in  the  majority  of  cases,  by  that  patt 
of  it  which  enacts  that ''  when  the  person  claiming  such  land  or  rent  shall  claim 
in  respect  of  an  estate  or  interest  in  possession,  granted,  appointed,  or  otherwise 
assured  by  any  instrument  (other  than  a  will)  to  him  or  some  person  through 
whom  he  claims,  by  a  person  being,  in  respect  of  tke  same  estate  or  interest,  in 
the  possession  or  receipt  of  the  profits  of  the  land  or  in  the  receipt  of  the  rent^ 
andno  person  entiUed  under  such  instrument  shall  have  been  in  su*^  possession  0^ 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  ^t  the  time  at  which 
tiie  person  claiming  as  aforesaid,  or  the  person  through  whom  he  claims,  became 
entitled  to  sveh  possession  or  receipt  by  virtue  of  such  instrument" 

Kow,  upon  this  clause,  there  would  be  difficulty  in  saying,  in  the  case  of  i&  bare, 
naked  trust,  that  the  trustee  is  entitled  to  the  possession  at  aU  by  virtue  of  the  in- 
Blmment  creating  the  trust,  which  manifestly  contemplates  that  the  oesttd  que 
tmsl  shall  have  the  possession ;  and  there  would  be  as  great  difficulty  in  saying 
*^  that  no  person  entiUed  under  such  instrument  has  been  in  possession  or  i^ceipt,** 
when  it  is  manifest  that  the  cestui  que  trust,  whose  only  title  is  undet  the  instm- 
ment,  has  been  so.  (See  Keen  v.  Dearden,  8  East,  248 ;  Smith  v.  King,  16  Bast, 
263,  [and  the  reasoning  of  the  Master  of  the  Rolls  in  Burrell  v.  Lord  Bgremoiii^ 
18  L.  J.  309,  Rolls,  7  Beav.  205  ;  but  see  the  Judgment  of  Mr.  Justice  Patteson, 
Doe  d.  Jacobs  v.  Phillips,  8  Q.  B.  158.])  It  might  be  indeed,  that  by  the  Words 
Buck  possession  or  receipt,  the  legislature  meant  such  possession  as  the  trustee 
would  have,  that  is,  in  respect  of  a  legal  estate ;  still  it  would  be  too  hard  to  ptii 
this  construction  on  the  clause  to  the  detriment  of  any  other  persons  entitled 
under  the  trast  It  may  be  that  this  ease  is  a  easUs  omissus,  altogether  unpro^ 
vided  for  by  the  act ;  a  construction  from  which  no  mischief  could  arise,  since 
the  instrument  creating  the  express  trust  would  always  explain  the  nature  of  the 
possession :  or  it  may  be  that  the  general  provision  of  the  second  section  applies^ 
but  none  of  the  explanatory  provisions  of  the  third ;  and  that  the  trustee  will  be 
barred  in  twenty  years  after  the  right  to  make  his  entry  or  bring  his  action  has 
accrued ;  but  that  the  time  of  the  accrual  of  snch  right,  not  being  pointed  out 
by  the  tiiird  section,  is  to  be  ascertained  by  considerations  independent  of  that 
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section.  That  there  may  be  sach  a  casus  omissus  is  clear  from  James  y.  Salter, 
the  facts  of  which  are  hereinafter  stated  [and  see  Owen  ▼.  De  Beauvoiri  16  Mee. 
&  W.  666,  per  cur.] 

Observations  very  similar  to  the  above  apply  where  the  express  trust  is  created 
by  a  will.  The  third  section  enacts,  that  the  right  of  a  person  who  ''shall  claim 
the  estate  or  interest  of  some  deceased  person  who  shall  have  continued  in  pos- 
session or  receipt  in  respect  of  the  same  estate  or  interest  until  the  time  of  his 
death,  and  shaU  have  been  the  last  person  entitled  to  such  estate  or  itUerest  who 
shall  have  been  in  such  possession  or  receipt,  shall  be  deemed  to  have  first  accrued 
at  the  time  of  such  death."  Supposing  that,  in  the  case  of  an  express  trust  cre- 
ated by  writing  ifUer  vivos,  the  possession  of  the  cestui  que  trust  cannot  be  held 
adverse  to  his  trustee,  it  would  be  strange  indeed  if  it  were  held  so  merely  because 
the  trust  was  created  by  will ;  and  probably,  therefore,  any  arguments  applicable 
to  the  former  case  would  be  held  to  apply  also  with  considerable  force  to  the 
latter.  Indeed,  it  maybe  doubted  whether  the  devisor  who  created  the  trust,  and 
r*4111  ^^^  enjoyed  the  whole  estate  heneficiaUyy  can  *be  said  ever  to  have  been 
^  entitled  to  "  me^''  or  have  ''  possessed  the  same  estate  or  interest''  as  the 
trustee  takes ;  and,  therefore,  whether  this  case  be  not  also  a  cctsus  omissus  un- 
provided for  by  enactment. 

It  may  be  worth  while  to  consider  the  bearing  of  the  seventh  section  upon  these 
questions.  The  seventh  section  provides  for  the  case  of  a  tenant-at-will,  and 
directs  that  tkfB  landlord's  right  shall  be  deemed  to  accrue  against  him  either  at 
the  expiration  of  the  tenancy,  or  at  the  end  of  the  year  after  its  commencement 
which  shaU  first  happen ;  but  it  also  provides  ''  that  no  mortgagor,  or  cestui  que 
irustf  shall  be  deemed  to  be  a  tenant-at-will  vnihin  the  meaning  of  this  clause  to 
his  mortgagee  or  trustee."  Now  it  is  obvious,  that,  for  all  purposes  not  unthin  the 
meaning  of  this  clause,  the  cestui  que  trust  continues  tenant-at-will  to  his  trustee, 
provided  that  he  would  have  been  so  before  the  statute ;  and  the  only  "purpose 
within  the  meaning  of  the  clause  "  is  that  of  making  the  time  of  limitation  run 
from  the  end  of  the  first  year.  There  is,  therefore,  some  ground  for  contending 
that  the  possession  of  a  cestui  que  trust  cannot  now  bar  his  trustee  where  it  would 
not  have  done  so  previous  to  the  statute,  for  that  before  the  statute,  he  was  in 
most  cases  tenant-at-will  and  his  possession  not  adverse,  and  that  the  statute  has 
made  no  difference,  for  that  the  provisions  of  the  seventh  section  are  inappli- 
cable, and  that,  indeed,  that  section  having  defined  the  time  at  which  the  right  of 
entry  is  to  accrue  in  other  cases  of  tenancy  at  will,  and  having  left  it  undefined 
in  this,  the  intent  of  the  legislature  must  be  taken  to  have  been  to  leave  this  case 
as  it  stood  before  the  statute. 

It  may  indeed  be  said,  that  a  landlord  has  always  a  right  to  enter  on  his  tenant- 
at-will,  and  therefore  that  the  general  words  of  the  section  are  sufficient  to  com- 
prehend this  case.  (See  James  v.  Salter,  3  Bing.  N.  C.  345,  commented  on  at 
the  end  of  the  note.)  To  this,  however,  it  may  be  answered,  that  he  must,  at  aU 
events,  have  determined  the  tenancy  before  he  could  bring  an  ejectment  against 
him ;  and  that  though  an  actual  entry,  or  demand,  or  act  of  ownership  inconsist- 
ent with  the  tenancy  would  have  determined  it,  still  a  fictitious  one  was  not  suffi- 
cient for  that  purpose :  for  that,  before  the  passing  of  the  act,  if  a  landlord  had 
brought  an  ejectment  against  his  tenant-at-will,  he  would  have  been  defeated, 
unless  he  had  shown  that,  before  the  day  of  the  demise,  the  will  had  been  in  some 
manner  determined,  and  the  tenancy  put  an  end  to.  Bight  v.  Beard,  13  East, 
210 ;  Doe  V.  Jackson,  IB.&Q,  448. 

This  mode  of  reasoning  is  somewhat  countenanced  by  the  expressions  of  the 
judges  in  Doe  v.  Williams,  6  Ad.  k  EIL  291.  In  that  case  the  ejectment  was  by 
a  mortgagee  against  a  mortgagor  in  possession,  and  the  judges  seem  to  have 
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doubted  whetlier  it  conld  be  held  to  fall  witbin  the  act  at  all.  Now  the  case  of  a 
mortgagor  in  possession  was  not  so  strong  as  that  of  cestui  que  tnui  in  posses- 
sion ;  since  the  fonner  may  be  fairly  contended  to  be,  afler  defanlt^  a  tenant  at 
sufferance,  whereas  a  cestui  que  trust  is  almost  always  tenant-at-will.  The 
former  case,  indeed,  is  now  provided  for  by  7  W.  4  &  1  Vict.  c.  28 ;  bat  r^^-.  ^-i 
the  *latter  remains  untouched  by  that  statute. 

If  it  should,  in  consequence  of  the  above  considerations,  become  necessary 
to  inquire  on  what  principles,  previous  to  the  3  ft  4  W.  4,  c.  27,  cestui  que  trust 
filled  the  character  of  tenant>at'will  to  his  trustee,  that  question  will  be  found 
ably  treated  by  Messrs.  Morley  and  Ck)ote  in  their  note  to  Watkins  on  Conveyanc- 
ing, 6th  ed.  p.  16  ;  and  see  Littletoq,  sees.  462,  463,  464. 

The  above  observations  apply  of  course  only  to  cases  where  the  cestui  que 
trust's  possession  is  consistent  with  the  trust.  Where  it  is  inconsistent|  no 
question,  I  apprehend,  can  arise,  since  no  tenancy  at  will  could  have  been  implied 
even  before  the  statute,  and  the  trustee  would  be  barred  either  under  section  2  of 
the  recent  act  or  under  the  statute  of  James  1,  independently  of  the  recent  act. 
[There  has  been  a  recent  case  in  the  Queen's  Bench  (Doe  d.  Jacobs  v.  Phillips, 
12  Feb.,  1847,  16  L.  J.  269,)  upon  the  subject  here  discussed,  which  has  excited 
a  great  deal  of  attention,  and  been  thought  by  some  to 'have  decided  that  the 
possession  of  the  cestui  que  trust  for  twenty  years  without  acknowledgment,  will 
bar  the  right  of  the  trustee,  under  the  second  and  third  sections  of  tiie  statute ; 
it  is,  however,  submitted  that  the  decision  when  examined  does  not  involve  that 
proposition.  The  facts  of  the  case  are  thus  stated  in  the  report : — ^^  The  lessor 
of  the  plaintiff  claimed  the  premises  which  were  the  subject  of  the  action,  under 
limited  letters  of  administration,  granted  to  him  by  the  Archbishop  of  Canter- 
bury, on  the  14th  of  August,  1843,  of  the  goods,  chattels,  and  effects  of  one 
Holyhead,  deceased,  to  whom  a  satisfied  term  of  500  years  in  the  premises  in 
question  had  been  assigned,  by  an  indenture  dated  the  7th  of  October,  1767, 
upon  trust  to  attend  the  inheritance,  the  beneficial  interest  being  vested  in  certain 
minors,  on  whose  behalf  the  lessor  of  the  plaintiff  brought  the  action.''  It  was 
held  he  could  not  recover.  Now,  it  will  be  observed,  it  is  not  stated  that  the 
cestui  que  trust  was  the  party  in  possession,  and  the  statement  that  the  action 
was  brought  on  behalf  of  the  persons  beneficially  interested,  would  rather  seem 
to  show  the  contrary.  The  argument,  however,  all  through  the  case,  seems  to 
have  proceeded  on  the  assumption  that  the  possession  was  that  of  the  cestui  que 
trust,  as  the  effect  of  a  tenancy  at  will,  and  its  determination  formed  the  chief 
subject  of  contest,  which  could  scarcely  have  been  in  question  if  any  other  than 
the  cestui  que  trust  had  been  in  possession ;  but  even  assuming  this  to  have  been 
so,  still  it  was  conceded  on  all  sides  that  there  had  been  no  demand  of  posses- 
sion ;  and  taking  the  interlocutory  observations  of  the  judges  during  the  argu- 
ment, together  with  their  more  formal  judgments,  the  view  taken  by  the  court 
seems  to  have  been,  either  that  no  tenancy  at  will  had  ever  existed  under  the 
circumstances,  in  which  case  the  second  and  third  sections  of  the  statute  would 
be  a  bar,  or,  if  a  tenancy  at  will  was  created,  it  had  not  been  determined ;  the 
bringing  of  the  action  alone,  without  a  previous  demand  of  possession,  not  being 
sufficient  for  that  purpose ; — thus  rather  fortifying  than  impugning  the  sugges- 
tions made  on  this  subject  in  the  present  note.  Whether  the  facts  of  the  case 
really  placed  the  lessor  of  the  plaintiff  in  the  dilemma  suggested,  or  whether 
the  death  of  Holyhead,  the  original  trustee,  would  have  changed  the  tenancy  at 
will  into  a  tenancy  at  sufferance,  and  so  have  dispensed  with  the  necessity  of  a 
demand  of  possession,  or  whether  section  6  of  the  statute  would  have  affected 
the  case,  and  how  far,  were  questions  which  it  was  not  necessary  for  the  couf^ 
to  discuss,  as  it  seems  to  have  been  assumed  in  the  case  that  there  had  been  no 
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determinatioii  of  the  tenancy  at  will  except  by  bringing  tbe  action,  and  opon 
that  assnmption  the  decision  was  grounded.  *^  If«  on  the  other  hand/'  said  Lord 
Denman,  C.  J.,  "  yon  make  the  defendants  tenants  at  will  to  the  lessor  of  the 
plaintiff  there  has  been  no  demand  of  possession,  and  so  no  right  is  shown  lo 
recover."  And  Mr.  J.  Patteson  observed,  **  If  bringing  an  action  now  is  enough 
to  enable  the  lessor  of  the  plaintiff  to  recover,  I  cannot  see  why  he  might  not 
have  done  so  at  any  time  since  the  assigpimentin  1767."  '^  Asstxm  asUia  conceded,"^ 
said  Mr.  J.  Coleridge,  '*  that  the  termor  has  a  right  to  recover  toithcut  any  pro- 
ceedings preliminary  to  bringing  ike  actUmy  we  must  look  to  see  what  effect 
sections  2  and  3  have  upon  that  right,  and  I  clearly  think  the  effect  is  to  bar  it" 
Whilst,  therefore,  there  are  passages  in  thQ  judgments  of  the  learned  judges  in 
the  above  case,  which  render  it  questionable  whether  they  considered  the  case  of 
trustee  and  cestui  que  trust  to  be  excluded  from  the  operation  of  sections  2  and 
3  of  the  statute,  yet  it  is  submitted  that  the  court  never  intended  to  decide,  nor 
in  fact  decided,  that  the  possession  of  the  cestui  que  trust  for  twenty  years  will 
bar  the  right  of  the  trustee.] 

To  cases  in  which  the  cestui  que  trust  is  in  possession  under  an  impUed  trtuif 
the  observations  on  the  wording  of  the  third  section  will  for  the  most  part  prove 
inapplicable.  But  those  upon  the  provisions  of  the  second  and  seventh  sectiona 
r*Al  21  *^^  ^PP^y*  [^*  ^'  Pfttteson,  however,  with  the  assent  of  Mr.  J.  Cress* 
^  ^  well,  has,  since,  the  above  was  written,  ruled  at  Nisi  Prius  that  the  pro- 
viso in  the  seventh  section  only  applies  to  express  trusts,  an  opinion  in  which  the 
Court  of  Common  Pleas  seems  to  have  coincided,  see  Doe  d.  Stanway  v.  Rock, 
1  Car.  k  M.  549,  4  M.  ft  Or.  30.  The  point  does  not,  however,  seem  to  have 
been  much  discussed,  and  perhaps  did  not  very  clearly  arise ;  and«  considering 
its  nicety  and  importance,  can  hardly  be  considered  settled  by  that  case.]  To 
put  an  instance  or  two  of  implied  trust :— A.  purchases  land  with  his  own 
money,  and  takes  the  conveyance  in  the  name  of  B.  a  stranger,  who,  thereupon, 
becomes,  by  implication,  a  trustee  for  A.  (Anon.  2  Vent.  361 ;  1  Yem.  109, 
Lamplugh  v.  Lamplugh,  1  P.  Wms*  111.)  A.  enters  into  possession ;  he  was 
certainly  before  the  act  tenani«t*will  to  B.,  and  the  proviso  at  the  end  of  the 
seventh  section  (save  quatenus  the  purpose  of  that  section)  leaves  him  so. 

Again :  A.  enters  into  a  contract  to  purchase  land  from  B.,  who,  thereupon, 
becomes,  by  implication,  a  trustee  for  A.'s  benefit.  (Ripley  v.  Waterworth,  7 
Yes.  426.)  A.  enters,  and,  before  the  statute,  was  tenant-at-will  to  B. ;  and  the 
proviso  at  the  end  of  the  seventh  section  (except  so  &r  as  the  purpose  of  thai 
section  extends)  seems  to  leave  him  so. 

Now,  in  these  cases  of  implied  trust,  also,  if  the  cestui  que  trust  be  indeed  a 
tenant-at-will  (and  if  the  case  can  be  considered  as  omitted  from  the  proviso  in 
the  seventh  section,)  the  question  is,  whether  some  determination  of  the  will, 
must  not  take  piece  before  the  trustee's  right  accrues  within  the  meaning  of  the 
second  section.  The  right  to  enter,  mentioned  in  that  section,  is  nowhere  defined, 
save  in  those  subsequent  sections  within  which  the  present  case  does  not  fall. 
Must  it  not,  then,  in  other  cases,  mean  what  it  meant  before  the  2  ft  3  W.  4,  c. 
27,  namely,  a  right  to  bring  ^'eetment  f  and  if  so,  are  not  Right  v.  Beard  and 
Doe  V.  Jackson  applicable  ?  [Assuming,  however,  that  the  opinion  of  Patteson 
and  Cresswell,  J  J.,  in  Doe  d.  Stanway  v.  Rock,  should  ultimately  prevail,  the 
ease  of  a  cestui  que  trust  in  possession  under  an  implied  trust  would  fall  within 
the  early  part  of  the  seventh  section,  and  be  governed  by  the  same  principles  aa 
that  of  an  ordinary  tenant-a^will.  The  case  of  Doe  d.  Stanway  v.  Rock,  4  M. 
ft  Or.  30,  was  as  follows : — W.  agreed  to  purchase  a  plot  of  ground  from  F.  h 
^  He  took  possession  of  it,  and  afterwards  assigned  his  equitable  right  to  B., 
who  allowed  him  to  remain  in  possession  till  his  death.    He  devised  all  his  pro- 
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petty  to  loB  widow^  who  occupied  till  her  death,  and  devised  her  property  to  pe^ 
sons,  agaiDSt  one  of  whom  the  repreBentatiye  of  B.  having  obtained  a  convey- 
ance of  the  legal  estate,  brought  an  ejectment  more  than  twenty  years  after  the 
death  of  W.  There  was  no  proof  of  payment  of  rent  by  W. }  there  was  some 
evidence  of  an  acknowledgment  by  his  widow,  but  the  jury  found  that  she  did 
not  become  tenant  to  F.  ft  S.  It  was  held  that  the  lessor  of  ihe  plaintiff  was 
barred.  It  certainly  was  laid  down  in  that  case  that  an  implied  trust  did  not 
&11  within  the  proviso  at  *the  end  of  the  seventh  section.  It  does  not|  r»4i2>2l 
however,  seem  to  have  been  a  question  necessarily  involved  in  the  oasej 
for  although  F.  ft  S.  were  at  first  seised  in  trust  for  W.,  they  ceased  to  be  so  on 
the  assignment  of  the  equitable  right  to  B.,  and  more  than  twenty  yean  had 
elapsed  after  that  event  before  the  commencement  of  the  action,  during  which 
twenty  years  W.  and  his  widow  were  in  possession,  but  not  as  cestui  que  trusts.] 

Next,  when  the  tnutu  xa  in  poneasion^  no  question,  it  is  mamfesty  can  arise  at 
laWf  the  legal  estate  being  vested  in  him.  Readers  desirous  of  considering 
how  the  matter  stands  in  equifyf  may  consult  the  twenty*fourth,  twenty^fifth, 
twenty-sixth,  and  twenty-seventh  sections,  and  the  case  of  Salter  v.  Cavanagh,  1 
Dru.  ft  Walsh,  668 ;  Young  v.  Lord  Waterpark,  13  Sim.  204  ]  Burroughs  v» 
M'Greight,  1  Jones  ft  Lat.  920,  temp.  Sugden ;  The  Commissioners  of  Charities 
V.  Wybrants,  2  Jones  ft  Lat.  182,  temp.  Sugden  ]  Law  v.  Bagwell,  4  Dm.  ft  War. 
408 ;  Attorney-General  v.  Flint,  4  Hare,  147.] 

Having  thus  made  a  few  observations  on  the  applicability  of  the  general  enact- 
ments at  the  commencement  of  the  statute  to  the  cases  of  persons  occupying 
particular  characters,  it  seems  right  to  say  a  few  words  upon  those  cases  in  which 
their  operation  is  excluded  by  some  provision  contained  in  the  statute  itself. 

The  first  of  these  is  where  an  acknowledgment  in  writing  hoe  been  given  under 
ihe  fourieenih  eeeUon  ;  which  enacts, "  That  when  any  acknowledgment  of  the  title 
of  the  person  entitled  to  any  land  or  rent  shall  have  been  given  to  him  or  his 
agent  in  writing  signed  by  the  person  in  possession  or  in  receipt  of  the  profits  of 
such  land,  or  in  receipt  of  such  rent,  then  such  possession  or  receipt  of  or  by  the 
person  by  whom  such  acknowledgment  shall  have  been  given  shall  be  deemed^ 
according  to  the  meaning  of  this  act,  to  have  been  the  possession  or  receipt  of  or 
by  the  person  to  whom  or  to  whose  agent  such  acknowledgment  shall  have  been 
given  at  the  time  of  giving  the  same,  and  the  right  of  such  last-mentioned  person, 
or  any  person  claiming  through  him,  to  make  an  entry  or  distress,  or  bring  an 
Action  to  recover  such  land  or  rent  shall  be  deemed  to  have  firei  accrued  at  and 
not  before  the  time  at  which  such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments, if  more  than  one  was  given.''  Whether  a  particular  writing  amount 
to  an  acknowledgment  within  the  meaning  of  this  section  is  a  question  for  the 
judge,  not  for  the  jury ;  Doe  d.  Ourzon  v.  Edmonds,  6  M.  ft  W.  296.  Where  Mr. 
J.  Coleridge  thought  at  N.  P.,  and  his  opinion  was  afterwards  confirmed  by  the 
Court  of  Exchequer,  that  an  offer  to  take  a  lease  of  ^e  premises  made  by  a  per- 
son who  at  the  same  time  stated  that  he  was  of  opinion  he  oonld  himself  establish 
a  legal  *title  to  them  was  not,  if  not  accepted,  an  acknowledgment  with-  _  .  ^ 
in  the  meaning  of  this  section.  [In  Fursden  v.  Clogg,  10  Mee.  ft  W.  l-  -i 
572,  the  defendant,  in  answer  to  an  application  by  the  plaintiff's  attorney  for 
rent,  after  stating  **  that  he  was  involved  in  law  firom  1806  to  1816  concerning  the 
land,  which  had  given  him  great  trouble  and  expense,  and  with  respect  to  the 
expense,  it  was  reasonable  that  the  lords  of  the  fee  should  make  him  some  recom- 
pense accordingly :"  and  that  '^  it  appeared  reasonable  that  the  plaintiff  should 
vindicate  his  right  to  the  land,''  said  that  the  writer  ''  begged  compassion,  mercy, 
pity,  and  recompense  in  a  satisfietctory  manner."  This  was  held  a  sufficient 
acknowledgment;  and  see  The  Incorporated  Society  v.  Richards,  1  Dru.  ft  Wac* 


554  SMITH'S  LEADING  GAISES. 

291,  Gas.  temp.  Sugden ;  and  Hill  ▼.  Stowell,  2  Jr.  L.  B.  302.]  The  fifteenth  section 
enacts  *^  That  when  no  such  acknowledgment  as  aforesaid  shall  have  been  given 
before  the  passing  of  this  act  and  the  possession  or  receipt  of  the  profits  of  the 
land,  or  the  receipt  of  the  rent,  shaU  not  ai  the  time  ofihepaanng  of  this  act  haw 
been  adverse  to  the  right  or  title  of  the  person  claiming  to  be  entitled  theretOy 
then  such  person,  or  the  person  claiming  through  him,  maj,  notwithstanding  the 
period  of  twenty  years  hereinbefore  limited  shall  have  expired,  make  an  entry  or 
distress  or  bring  an  action  to  recover  such  land  or  interest  at  any  time  wthim 
Jive  years  next  after  the  passing  of  this  act"  The  Queen's  Bench  has  held  the 
effect  of  this  section  to  be  to  render  a  devise  made  by  such  person  within  the 
five  years  valid,  GuUey  v.  Doe  d.  Taylerson,  11  Ad.  &  EIL  1008.  [The  word 
'interest"  is  used  in  this  section  by  mistake  for  ''rent,"  which  does  not  mean 
rent  reserved  on  a  lease,  Doe  d.  Angell  v.  Angell,  12  Feb.  1846,  15  L.  J.,  Q.  B. 
202,  where  the  receipt  of  the  rent,  being  a  rent-service  and  therefore  not  within 
the  statute,  was  held  not  to  be  adverse.  See  the  facts,  ante,  408 ;  see  also  Incor- 
porated Society  v.  Richards,  1  Dru.  &  War.  289,  Gas.  temp.  Sugden.] 

It  has  been  laid  down  in  an  action  of  replevin,  that  to  bring  a  case  within  the 
fifteenth  section,  the  absence  of  an  acknowledgment  ought  to  be  pleaded ;  James 
V.  Salter,  2  Bing.  N.  G.  613 ;  [and  see  the  pleadings  on  that  section  in  Holmes  t. 
Newlands,  3  Q.  B.  682.] 

Other  exceptions  are  contained  in  section  16,  which  enacts : — "  That  if  at  the 
time  at  which  the  right  of  any  person  to  make  an  entry  or  distress  or  bring  an 
action  to  recover  any  land  or  rent  shall  have  first  accrued  as  aforesaid  such  per- 
son shall  have  been  under  any  of  the  disabilities  hereinafter  mentioned  (that  is  to 
say,)  infi&ncy,  coverture,  idiocy,  lunacy,  unsoundness  of  mind,  or  absence 
^  -I  beyond  seas,  then  such  person,  or  the  person  'claiming  through  him,  may 
notwithstanding  the  period  of  twenty  years  hereinbefore  limited  shall  have  expiredy 
make  an  entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent  at  anj 
time  within  ten  years  next  aft«r  the  time  at  which  the  person  to  whom  such  right 
shall  first  have  accrued  as  aforesaid  shall  have  ceased  to  be  under  any  such  dis- 
ability or  shall  have  died  (which  shall  have  first  happened.") 

This  provision  is,  however,  qualified  in  the  following  manner  by  sections  17| 
18,  and  19,  which  enact: — Sect.  17. — ^* That  no  entry,  distress,  or  action  shall  be 
made  or  brought  by  any  person  who,  at  the  time  at  which  his  right  to  make  an 
entry  or  distress  or  to  bring  an  action  to  recover  any  land  or  rent  shall  have  first 
accrued,  shall  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or  by  any 
person  claiming  through  him,  but  wUhin  forty  years  next  after  the  time  at  which 
such  right  shall  have  first  accrued,  although  the  person  under  disability  at  such 
time  may  have  remained  under  one  or  more  of  such  disabilities  during  the  whole 
of  such  forty  years,  or  although  the  term  of  ten  years  tcom  the  time  at  which  he 
shall  have  ceased  to  be  under  any  such  disability,  or  have  died,  shall  not  have 
expired."  « 

Sect.  18. — ^'  That  when  any  person  shall  be  under  any  of  the  disabilities  here- 
inbefore mentioned  at  the  time  at  which  his  right  to  mske  an  entry  or  distress  or 
to  bring  an  action  to  recover  any  land  or  rent  shall  have  first  accrued,  and  shaQ 
this  life  without  having  ceased  to  be  under  any  such  disability,  no  time  to  make 
an  entry  or  distress  or  to  bring  an  action  to  recover  such  land  or  rent  beyond  the 
said  period  of  twenty  years  next  after  (he  right  of  such  person  to  make  an  entry  or 
distress  or  to  bring  an  action  to  recover  such  land  or  rent  shail  have  first  accrued^ 
or  the  said  period  often  years  next  after  the  time  at  which  such  person  shall  have 
diedy  shall  be  allowed  by  reason  of  any  disability  of  any  other  person." 

Sect.  19. — ^"  That  no  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
nor  the  Island  of  Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any  island 
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adjacent  to  any  of  them  (being  part  of  the  dominions  of  his  Majesty,)  shall  be 
deemed  to  be  beyond  geat  within  the  meaning  of  this  act."  [As  to  which,  see  Ex 
I>arte  Hasell,  3  Yon.  &  GolL  617.] 

In  Doe  d.  Gorbyn  v.  Bramston,  3  Ad.  &  Ell.  63,  there  is  a  decision  npon  these 
sections.  A  female  devisee  in  fee  married  one  Corbyn,  and  after  her  marriage 
removed  from  the  premises,  and  no  act  of  ownership  had  since  been  exercised 
by  her,  or  any  person  claiming  under  her.  The  ejectment  was  brought  more 
than  forty  years  after  the  removal,  but  less  than  five  years  after  the  3  &  W.  4,  c. 
27.  The  lessor  of  the  plaintijQP  was  the  devisee's  heir-at-law.  The  court  held  that 
he  was  barred  by  section  17.  There  is,  however,  a  consideration  which  does  not 
seem  to  have  been  pressed  in  Doe  v.  Bramston,  and  which  is  not  adverted  to  in 
the  judgment  in  the  case ;  namely,  that  the  toords  of  the  aeventeenth  section  are 
prospective*  They  are :  '^  That  no  entry,  distress,  or  action  shall  be  made  or 
brought  by  any  person  who  at  the  time  at  which  his  right  to  make  an  entry  or 
distress  or  to  bring  an  action  to  recover  any  land  or  rent  shall  have  first  accrued 
shaU  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or  by  any  person 
claiming  through  him,  but  within  forty  years,"  &c.  Now,  it  will  be  observed, 
that  in  the  sixteenth  section  the  words  are  retrospective  ;  namely,  *^  that  if  at  the 
time  at  which  the  right  first  accrued  as  aforesaid,  such  person  shaU  have  been 
under  any  of  the  disabilities,"  &c.  So  are  the  words  of  the  second--90  are  the 
words  of  the  third — so  are  the  words  oi\h»  fifteenth  section.  So  that  the  legisla- 
ture seems  to  have  been  alive  to  the  distinction  between  words  prospective  and 
retrospective;  and  as  that  point  was  not  under  the  consideration  of  the  Court  in 
Doe  d.  Bramston,  it  will,  perhaps,  notwithstanding  that  decision,  be  still  permitted 
to  a  party  to  contend  that  the  seventeenth  section  only  applies  to  disabilities  sub- 
sequent to  the  3  ft  4  W.  4,  c.  27,  [the  point,  however,  was  not  taken  in  Jumpsen 
▼•  Pitchers,  13  Sim.  327.]  See  as  to  the  effect  of  the  word  shaU  in  rendering  an 
enactment  prospective.  Burn  v.  Carvalho,  1  Ad.  &  Ell.  986. 

It  may  be  further  observed,  that  there  are  other  sections  in  this  statute,  in  which 
prospective  words  have  been  inserted.  Thus,  in  the  twenty-third  section  there 
are  prospective  words,  viz^ — ^that  where  a  tenant  in  tail  shall  have  made  an  assurance, 
''  which  shaU  not  operate  to  bar  an  estate  or  estates,  to  take  effect  after  or  in  _ 

^defeasance  of  his  estate  tail,  and  any  person  shallj  by  virtue  of  such  assur-  ^  ^ 
ance  at  the  time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  in  posses- 
sion," &c. ''  such  assurance  ihcbU  be  and  be  deemed  to  have  been  effectual,"  &c. 

The  author  of  this  note  has  been  informed  that  several  gentlemen  of  high  pro- 
fessional eminence  have  expressed  their  opinion  that  the  above  section  (notwith- 
standing that  it  contains  some  retrospective  words)  is  prospective  (see  Sugd. 
Vend,  ft  Pur.  vol.  ii.  357,)  [11th  Edition,  633,]  and  that  it  is  or  was  in  contempla- 
tion to  introduce  a  bill  for  the  purpose  of  giving  it  a  retrospective  effect.  Now, 
if  the  twenty-third  section  be  prospective,  it  will  be  difficult  to  contend  that  the 
seventeenth  is  retrospective. 

The  consequence  of  holding  the  seventeenth  section  prospective  would  be,  that 
a  discontinuance  of  possession  for  any  length  of  time  previous  to  the  3  ft  4  W.  4, 
c.  27,  would  not  operate  or  assist  in  operating  as  a  bar,  provided  that  the  person 
or  persons  entitled  had  been  during  such  time  under  disability.  Such  a  case,  it 
will  be  perceived,  might  easily  arise  even  now,  and  therefore  it  is  that  so  much 
space  has  been  attributed  to  the  discussion  of  the  precise  effect  of  Doe  v.  Brams- 
ton on  the  construction  of  the  seventeenth  section.  Some  other  consequences, 
flowing  from  that  decision,  are  commented  upon  by  Sir  E.  Sugden  in  the  late 
edition  of  his  treatise  on  Vendors  and  Purchasers. 

There  is  another  exception  contained  in  section  ihirty-^ht,  which  preserves 
the  right  to  bring  a  real  action  to  certain  persons  whose  right  of  entry  had,  on 
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the  Ist  Jane)  1835,  been  taken  away  \  but  only  preseryei  it  daring  the  period 
fbr  which  their  right  of  entry,  had  it  not  been  bo  taken  away,  would  have  con* 
tinned.  Under  this  provision,  a  writ  of  right  may  possibly  be  even  now  sned 
Ibith. 

The  reader  will  remember,  that,  before  3  ft  4  W.  4,  c.  27,  a  right  of  entry 
might  have  been  taken  away,  not  only  by  the  lapse  of  twenty  years,  bringing  the 
ease  within  the  provisions  of  stat.  21,  Jac.  1,  but  aiso  by  a  descent  cast,  by  a 
lineal  warranty  with  or  a  collateral  warranty  without  assets,  or  by  a  discontinn- 
(knee*  Now,  it  was  possible,  that,  in  some  one  of  these  modes,  the  right  of  entry 
Inight  have  been  gone  befon  the  enactment  of  stat.  3  ft  4  W.  4,  c.  27,  though 
less  than  twenty  years  might  have  elapsed  since  the  accrual  of  the  title ;  and 
then,  that  statute  having  abolished  the  real  actions  applicable  to  such  a  case,  the 
Mtate  would  have  been  lost  by  an  adverse  possession  of  less  Ihan  twenty  years^ 
had  it  not  been  for  the  last  mentioned  section,  which  enacts — ^  That  when,  on 
the  said  1st  day  of  June,  1836,  any  person  whose  right  of  entry  to  any  land  shall 
have  been  taken  away  by  any  descent,  cast,  discontinuance,  or  warranty,  might 
maintain  any  such  writ  or  action  as  aforesaid,  (i.  &  real  action^ )  in  respect  of 
such  land)  tuck  writ  or  action  may  be  brought  after  the  said  1st  day  of  June,  18d6| 
but  only  within  the  period  during  which,  by  virtue  of  the  provisions  of  this  act| 
an  ent^  might  have  been  made  upon  the  same  land  by  the  person  bringing  such 
writ  or  action,  if  his  right  of  entry  had  not  been  so  taken  away."  See  Doe  di 
Gilbert  v.  Ross,  7  Mee.  ft  W.  102. 

In  order  to  prevent  the  necessity  of  extending  this  enactment  to  future  casesi 
BecUon  thirif-nine  enacts — '^  That  no  descent^  cast,  discontinuance,  or  warranty 
which  may  happen  or  be  made  after  the  said  31st  day  of  December,  1833,  shall 
toll  or  defeat  any  right  of  entry  or  action  for  the  recovery  of  land." 

The  reader  will  have  observed  that  the  remarks  made  in  this  note  are  confined 
altogether  to  the  case  of  faiul,  although  the  act  contains  provisions  applicable  to 
other  descriptions  of  property.  It  was  conceived  that  it  would  have  embarrassed 
tiie  Consideration  of  the  principal  subject,  and  rendered  the  note  (already  an 
overgrown  one)  much  too  long,  had  the  application  of  the  statute  to  those  other 
subject-matters  been  discussed.  It  is  proper,  however,  to  mention  that  the  rtmt9 
to  which  sect  2  applies,  and  the  right  to  recover  which  is  barred  after  a  lapee  of 
twenty  years,  are  not  rent-services  reserved  on  leases.  Grant  v.  Ellis,  Exchequer* 
Argued  after  Trin.  1841  ]  judg.  Mich.  1841.  [Reported  9  Mee.  ft  W.  1 13 ;  Paget 
▼.  Foley,  2  Bing.  N.  G.  688  ]  Dean  of  Ely  v.  Cash,  lA  Mee.  ft  W.  617,  and  see 
the  judgment  in  Doe  d.  Angell  v.  Angell,  9  Q.  B«  328,  as  to  the  use  of  the  word 
''rent,"  in  various  sections  of  this  statute.  In  Owen  v^  De  Beanvoir,  16  Mee.  ft 
W.  647,  the  Court  of  Exchequer  was  of  opinion  that  notwithstanding  the  inter- 
pretation clause,  the  word  ''  rent"  in  the  third  section,  would  not  include  herioU^ 
ot  other  similar  rights  which  become  due  at  uncertain  intervals,  (and  see  Com. 
Dig.  tit  Temps.  (G.  9))  or  rents  payable  ai  intervals  of  more  than  twenty  years,  aa 
the  injustice  that  would  otherwise  arise  would  exclude  such  a  construction— or 
that  perhaps  such  rights  are  not  within  the  statute  at  all.]  And  there  is  one  de* 
dsion  upon  the  application  to  rents  which  it  is  necessary  to  notice,  because  of  its 
efifect  on  the  construction  of  tiie  second  and  third  sections  as  regarding  lands. 
The  case  intended  is  James  v.  Salter,  2  Bing.  N.  C.  606,  and  8  Bing.  N.  C.  645, 
It  was  an  action  of  rtpUein,  Avowry — in  respect  of  a  rent-charge  devised  by  J* 
S.  to  the  defendant,  and  issuing  out  of  the  locus  in  quo.  Second  ptea  in  bar — 
r*4l61  ^^^  ^^®  distress  was  not  made  within  twenty  *years  next  after  the  time  at 
^  which  the  right  to  make  a  distress  first  accrued  lo  the  defendant, — Ins- 
MfM  and  issue  joined, — (The  record  was  in  reality  more  complex  j  but  so  fitr  as 
relates  to  the  present  subject,  the  above  was  the  effisct  of  it.) 
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At  the  trial,  it  appeared  that  the  testator  died  on  the  Ist  of  May,  1805*  It  waa 
eontended  that  the  avowant  was  barred  by  the  second  section  of  3  &  4  W.  4,  c 
^7.  And  the  Conrt  of  GciEamon  Pleas,  upon  t^  motion  for  a  new  trial>  held  that 
he  was  not  so  barred. 

The  Lord  Chief  Justice  stated  the  question  to  be,  "  whether,  within  the  mean- 
ing of  this  act  of  parliament,  a  party  who  has  never  been  in  the  receipt  of  an 
annuity  granted  more  than  twenty  years  before  he  lays  claim  to  it,  may  stiU  dia- 
train  for  the  arrears  of  the  last  twenty  years,  or  whether  the  statute  operates 
under  such  cirdumstauces  as  an  absolute  bar  to  any  claim  at  alL" 

His  Lordship  said,  that  ^^ifwe  esuan^im  the  three  different  eonditiona  expreesed 
hi  the  third  section^  thi^  case  cannot  fall  within  either,  unless  it  be  the  laa^^ 
'  claims  in  respect  of  an  interest  assured  by  any  instrument,  other  ihan  a  tpiU,  by 
*a  person  being  in  receipt  of  the  profits  of  the  land,  where  no  person  entitled 
under  the  instrument  has  been  in  such  receipt ;'  and  from  this  bequests  by  will 
are  expressly  exempted." 

Mr.  J.  Bosanquet  said,  ^'  there  might  have  been  a  question  under  the  second 
section,  whether  the  right  of  action  was  not  barred  by  the  lapse  of  twenty  years^ 
InU  the  ad  doee  not  etop  at  the  second  section — U  goes  on  in  the  third  to  specify  ^ 
occasions  tohen  a  right  shall  be  deet^  to  have  first  accrued  toOhin  twenty  years  ; 
wnd  as  the  casfi  does  not  fail  wi^in  the  three  instances  specified  in  that  sedionf  toe 
think  the  anrmitant  was  not  barred" 

The  effect  of  this  decision  would  have  been  to  limit  the  operation  of  the  second 
section  by  the  third ;  so  that  every  case  not  provided  for  by  the  third  section 
would  have  beei;^  taken  out  of  the  operation  of  the  second  section — ^that  is,  out  of 
the  operation  of  the  statute  altogether. 

But  this  decision  was  overruled  by  the  same  court  in  James  v.  Salter,  3  Bing^ 
N.  C.  545,  which  arose  oiji  the  same  state  of  facts  set  out,  upon  a  second  trial  of 
the  same  cause^  in  a  special  verdict  '^  the  court  holding  on  argument,  that  "  the 
case  was  governed  by  the  second  section  of  the  statute,  which,  under  the  facts 
found  in  the  special  verdjict,  afifords  a  bar  to  all  claim  and  title  to  the  annuity .** 

"  That  the  case,"  said  the  Lord  Chief  Justice,  delivering  the  judgment  of  the 
court,  ''must  have  been  goYemed  by  the  second  section,  if  that  section  had  stood 
alone,  cannot  be  doubted ;  and  upon  a  more  close  eza^nination  of  the  third  sec* 
tion,  the  object  and  intent  of  it  seems  to  us  to  be  no  mote  than  thia-^to  explain 
and  give  a  construction  to  the  enactment  contained  in  the  second  dause  as  to  the 
time  at  which  the  right  to  make  a  distress  for  any  rent  shall  be  deexxied  to  have 
first  accrued,  in  those  Qases  only  in  which  doubt  or  difficulty  might  occur^  leaving 
every  case  which  plainly  falls  within  the  general  words  of  the  second  section,  but 
is  not  included  among  the  instances  given  by  the  third,  to  be  governed  by  the 

9peration  of  the  second Indeed,  unless  this  is  held  to  be  the  true  con- 

gtruction,  the  case  which  is  likely  to  occur,  perhaps  with  the  most  frequency,  viz. 
— ^the  devise  of  an  estate  in  possession  in  Imdf  (the  wotd  particular  has  probably 
been  omitted  here  by  the  reporter,)  or  of  an  estate  in  possession  in  a  rent-charge 
first  created  by  the  will — ^would  be  altogether  unproyided  for  by  the  statute ;  for 
the  third  class  of  u»stances  enumerated  in  section  thjrd,  describes  the  grant  to  be 
'  by  a  person  being  in  req>ect  of  the  sfitme  estate  or  interest  in  (he  possession  or 
receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent;'  a  description 
which  can  neither  apply  to.  the  case  of  a  devise  of  a  particular  estate  in  land,  or 
of  a  newly-created  rent ;  for  the  devisor  who  has  by  his  wiU  carved  an  estate  ia 
l^d  out  of  the  estate  whereof  he  was  seised,  can  never  be  said  to  have  been  pos- 
•essed  in  respect  of  the  same  estate  or  interest  as  that  claimed  by  the  devisee ; 
8tiU  less  can  the  devisor,  who  creates  a  new  rent-charge  by  his  will,  be  said  to 
have  been  in  the  receipt  of  the  rent.    The  case,  therefore,  under  discussion  not 
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faUing  wWiin  the  third  sectitmj  but  falling  within  the  dear  and  unambigwmt 
terms  of  the  second^  v>e  hold  to  be  governed  thereby;  that  the  claim  and  title  of 
r*4.lfi1  *^^^  defendant  Salter  to  the  annuity  is  barred  bj  the  lapse  of  twenty 
years  since  his  right  to  distrain  first  accrued ;  and  that  the  verdict  upon 
the  second  issue  must  be  entered  for  the  plaintiff.*' 

Some  observations  on  the  effect  of  this  decision  will  be  found  in  2  Sngd.  Vend. 
&  Pur.  [11th  edition,  p.  619],  where  it  is  remarked,  that '^  if  the  criticism  of  the 
Common  Pleas  be  correct  in  regard  to  the  language  of  the  third  section,  which 
speaks  of  the  same  estate  or  interest,  no  case,  although  a  grant  witlin  that  section, 
and  not  a  will,  would  fall  within  it,  where  a  particular  estate  or  a  rent  was  created 
by  it.''    Sir  Edward  Sugden's  own  construction  of  the  third  section  was,  that  such 
particular  estates  and  rents  would  have  been  included  in  the  third  section ;  and 
that  being  derived  out  of  the  estate  of  the  devisor  or  grantor,  he  might  well 
enough  be  said  to  have  been  in  possession  in  respect  of  the  same  estate  or  inieresL 
And  certainly  it  is  held  that  the  assignee  of  part  of  a  reversion  is  an  assignee  of 
the  reversion  within  the  meaning  of  stat.  34  H.  8,  c.  34,  (see  the  cases  collected 
in  the  notes  to  Spencer's  case,  vol.  i.  p.  28.)     But  that  statute,  it  must  be  remem- 
bered, uses  the  word  grantees  as  well  as  assignees,  and  the  words,  "  any  reversion 
of  or  in  the  same"  (lands.)    Now,  to  make  it  completely  analogous  to  3  ft  4,  c. 
27,  the  words  should  be  '^  of  the  same  reversion,"  not  "  of  any  reversion ;"  so  that 
perhaps  even  an  argument  against  Sir  Edward's  construction,  and  in  favour  of 
that  of  the  Common  Pleas,  is  to  be  found  in  the  presence  of  words  in  the  stat.  of 
n.  8,  which  are  omitted  in  that  of  3  ft  4  W.  4,  c.  27.    Practically,  as  has  been 
already  suggested,  Sir  Edward's  construction  and  that  of  the  Court  may  possibly 
be  found  to  produce  pretty  much  the  same  effect  upon  the  rights  of  parties. 
[The  effect  of  the  third  section  of  the  statute  in  explaining  and  controlling  the 
second,  has  been  since  discussed  in  the  important  case  of  Owen  v.  De  Beanvoir, 
16  Mee.  ft  W.  647.    It  was  an  action  of  Replevin,  and  it  appeared  that  the  de- 
r*4l6a1  ^^^^^^^  ^^  entitled  to  an  ancient  quit^rent,  payable  annually  at  Michael- 
mas, out  of  certain  lands  held  of  *his  manor.   AH  the  rent  which  accrued 
due  up  to  Michaelmas,  1824,  was  duly  paid,  the  last  payment  having  been  made 
on  the  15th  of  January,  1825.    No  rent  was  paid  after  that  date ;  and  on  the 
15th  of  May,  1845,  the  defendant  distrained  for  six  years'  arrears  of  rent,  accrued 
due  up  to  Michaelmas,  1844.    It  was  held,  the  defendant's  title  to  the  rent  was 
extinguished  by  lapse  of  time.    In  this  case  there  seemed  to  be  no  doubt  that  if 
governed  by  the  second  section  only,  the  distress  would  have  been  in  time,  as  the 
statute  would  not  have  begun  to  run  until  Michaelmas,  1825,  when  the  right  to 
make  a  distress  within  the  terms  of  that  section  first  accrued ;  but  as  the  defend- 
ant clearly  had  been  in  the  receipt  of  the  rent,  and  whilst  entitled  thereto  had 
discontinued  such  receipt,  the  Court  thought  the  case  came  within  the  exact 
words  of  the  third  section,  and  that  the  right  must  be  deemed  to  have  first 
accrued  cU  the  last  time  when  the  rent  was  so  received.    For  the  difficulties,  and  in 
many  cases  the  hardship  likely  to  arise  from  this  construction  of  the  statute,  the 
reader  is  referred  to  the  able  judgment  in  the  case  itself.    In  the  Attomey-^^en- 
eral  v.  Persse,  2  Dm.  ft  War.  67,  Oas.  tem.  Sugden,  by  will,  dated  1812,  a  rent- 
charge  had  been  devised  as  a  salary  for  a  schoolmaster,  to  be  appointed  by  the 
oumer  (under  the  same  will)  for  the  time  being  of  the  estate  on  which  the  rent 
was  charged  for  ever.    No  schoolmaster  having  been  nominated,  and  an  infor- 
mation being  filed  in  1839,  to  carry  the  trusts  of  the  will  into  execution,  it  was 
held  that  the  statute  could  not  begin  to  run  until  a  schoolmaster  was  appointed.] 
It  has,  however,  already  been  hinted,  that  cases  may  by  possibility  occur  not 
falling  within  the  third  section,  and  in  which  also  the  time  at  which  the  right  shall 
be  deemed  to  have  first  accrued  within  the  meaning  of  the  second  section  cannot 
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be  aaoertained  without  hayiDg  recourse  to  the  old  state  of  the  law :  for  instancei 
the  case  of  cestui  que  trust  in  possession  above  discussed,  which  there  appears  to 
be  difficulty  in  ranging  within  the  third  or  any  subsequent  section,  and  also 
difficulty  in  bringing  within  any  analogy  furnished  by  those  sections  and  indica- 
tive of  the  time  at  which  the  second  section  is  to  begin  to  operate  upon  it ;  inas- 
much as,  by  that  section,  the  time  of  limitation  begins  to  run  when  the  right 
first  accrues,  and  there  may  be  a  difficulty  in  holding  the  right  of  a  landlord 
against  the  tenant-at-will  to  have  accrued  till  the  determination  of  the  will,  ex- 
cept, indeed,  in  cases  falling  within  section  7,  from  which  this  case  of  cestui  que 
trust  is  excluded.  [And  see  this  view  corroborated  by  the  case  of  Doe  d.  Jacobs 
Y.  Phillips,  8  Q.  B.  158,  ante,  411.] 

It  is  proper,  before  concluding  *the  note,  to  point  out  a  singular  alter-  r^Aichi 
ation  in  the  former  law,  produced  by  section  thirty-fourj  which  enacts, 
that  at  the  determination  of  the  period  limited  by  this  act,  the  right  and  title  of 
the  party  to  the  land  shall  be  extinguished.  So  that  if  he  enter  after  that  period 
he  is  a  mere  wrong-doer  as  against  any  person  who  happens  to  be  in  possession. 
Holmes  7.  Newlands,  11  Ad.  k  Ell.  44.  The  act  differs  in  this  respect  from  all 
previous  statutes  of  limitation,  excepting  that  regarding  non-claim  on  a  fine ; 
their  effect  both  upon  debts,  rights  of  action,  and  rights  of  entry,  having  been  to 
bar  the  remedy,  but  leave  the  right  in  esse.  And  this  section  seems  to  have  the 
collateral  effect  of  giving  the  tortious  possessor  a  title  against  all  the  world  after 
the  lapse  of  the  prescribed  period.  [Or  as  it  was  expressed  by  Parke,  B.,  in  Doe 
d.  Jukes  V.  Sumner,  14  Mee.  k  W.  30,  '^  the  effect  of  the  statute  is  to  make  a  par- 
liamentary conveyance  of  the  land  to  the  person  in  possession  after  the  period  of 
limitation  has  elapsed.*'  So  much  so  that  in  the  case  of  Scott  v.  Nixon,  3  Dru. 
k  War.  388,  Lord  Chancellor  Sugden  compelled  an  unwilling  purchaser  to  take 
a  title  depending  upon  parol  evidence  of  possession  under  this  statute.]  It  will, 
however,  perhaps  be  found  that  the  security  of  a  purchaser  is  not  ascertained  by 
this  provision,  in  many  cases  where  it  would  not  have  been  so  under  the  old 
system. 

[This  act  does  not  affect  an  incorporeal  interest,  snch  as  a  right  of  common ; 
for,  the  interpretation  clause  limits  the  meaning  of  the  word  '^  land  "  as  used  in 
the  act  to  corporeal  hereditaments  and  tithes  not  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole.  It  was,  however,  laid  down  before  this  act 
passed,  that  after  twenty  years'  adverse  enjoyment  of  the  land  free  from  the  exer- 
cise of  the  right,  the  commoner's  right  of  entry  would  be  gone,  and  his  remedy, 
if  any,  be  an  assize  of  common ;  Hawke  v.  Bacon,  2  Taunt.  156 ;  Creach  v.  Wil- 
mot.  Ibid.  160;  and  see  Tapley  v.  Wainwright,  5  B.  &  Ad.  395,  2  N.  A;  M.  697, 
S.  C,  where  the  point  was  apparently  taken  for  granted.  That  doctrine  may  have 
been  founded  on  the  notion  that  a  right  of  common  is  a  hereditament  within  the 
statute  21  Jac.  1,  c.  16.  If  this  be  so,  then,  inasmuch  as  the  assize  of  common 
is  abolished  by  3  &  4  W.  4,  c.  27,  s.  36,  the  right  of  common  would  now  (subject 
to  the  proviso  in  favour  of  persons  under  disabilities)  be  barred  altogether  after 
twenty  years  adverse  enjoyment  If,  however,  the  doctrine  was  founded  on  a 
presumed  release,  the  lapse  of  time  would  furnish  merely  evidence  &om  which  a 
jury  might  presume  that  such  a  release  had  been  made ;  and  that  is  certainly  the 
case  as  to  mere  easements,  such  as  a  right  of  way.  Dogherty  v.  Beezley,  1 
Jones,  Exch.  Ir.  123.  In  Edwards  v.  M'Leary,  Cooper,  308,  *the  Lord  r»4jg«i 
Chancellor  stud :  '^  It  may  be  true  that  the  commoners  are  bound  by 
having  acquiesced  for  more  than  twenty  years  in  the  inclosure."  The  form  of 
pleading  adopted  in  Hawke  v.  Bacon  and  Tapley  v.  Wainwright,  assumed  that 
the  then  existing  statute  of  limitations  operated.  And  that  statute,  it  must  be 
borne  in  mind,  is  not  repealed. 
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Altbongh  the  word  ''  land,"  nsed  in  the  act,  inckdea  "  tithes,"  when  not  belong- 
ing to  a  apiritual  or  eleemosynary  corporation  sole,  sect.  1,  jet  whether  the  act 
applies  as  between  a  landowner  claiming  from  mere  noa-paTment  of  tithes  for 
twenty  years,  to  hold  tithe  free,  and  the  tithe^wner  haying  an  otherwise  nndia* 
pnted  title,  is  a  question  wb  judioe.  Lord  Langdale,  M.  B.  in  The  Dean  and 
Chapter  of  Ely  t.  Bliss,  6  Bear.  574,  held  in  effeot  that  the  aot  did  apply,  and  thai 
in  equity,  twenty  years  non-payment  was  a  bar  to  the  tithe-owner's  right  But  the 
Court  of  ^Exchequer,  to  which  a  case  had  been  sent  by  Lord  Lyndhnrst,  C.  before 
whom  that  decision  came  by  way  of  appeal,  gave  an  opinion  (15  Mee.  &  W.  617,) 
that  the  act  did  not  apply  to  snob  a  case,  the  plaintifiPs  there  not  seeking  to  reco« 
ver  an  estate  or  interest  in  tithes,  but  the  tithes  ihemseiveSf  and  referred  to  their 
former  decision  in  Grant  ▼.  Ellis,  to  which  they  thought  Lord  Langdale's  atten- 
tion had  not  been  directed,  as  deciding  the  very  question.  Lord  Cottenham,  (X 
has,  it  is  understood,  intimated  his  dissatisfaction  with  the  qnestioa  haying  been 
thus  disposed  of  by  the  Court  of  Exchequer,  and  sent  a  similar  case  to  the  Court 
of  Common  Pleas.  It  may,  however,  be  observed  tiiat  so  far  ba<^  as  Trin.  T, 
1837,  a  majority  of  the  Court  of  Exchequer  in  Ireland  gave  an  opinion  to  the 
same  efPeet  as  that  afterwards  expressed  by  the  Court  of  Exchequer  in  England 
in  the  Dean  and  Chapter  of  Ely  v.  Cash.  See  Lord  Shannon  v.  Hodder,  2  Ir.  L. 
R.  223.  In  the  ease  of  Grant  v.  Ellis,  the  word  ^  recover  "  was  principally  relied 
on  as  denoting  the  subjects  to  which  the  section  applied.  So  far  as  related  to 
land,  that  word,  in  the  second  section,  it  was  said,  clearly  meant  the  same  thixig 
as  obtain  possession  or  seisin  o/j  that  the  clause  assumed  one  party  to  be  ia 
wrongful  seisin  or  possession  of  land  to  which  another  had  the  right,  and  then 
limited  the  time  within  which  the  right  must  be  asserted,  and  that  it  was  very 
reasonable  to  suppose  that  the  legislature  intended  it  to  have  the  same  meaning 
in  respect  to  rents,  of  which,  whether  rents  service,  rent  charges,  or  rents  seek,  if 
paid  to  another  than,  or  withheld  fh>m,  the  party  seised,  he,  before  the  passing  of 
the  act,  might  have  elected  to  consider  himself  disseised,  and  by  assise  have  re- 
r^Aia^  covered  seisin,  and  that  it  was  to  this  sort  of  recovery  only  the  teeond 
*■  -*  section  had  reference.     *See  9  Mee.  k  W.  p.  122, 123;  and  see  per 

Bosanquet,  J.,  Paget  v.  Foley,  2  Bing.  N.  C.  691. 

After  expressing  doubts  In  the  cases  of  The  Incorporated  Soeietf  v.  Bidbarda^ 
1  Dm.  &  War.  288,  and  The  Attorney-General  v.  Persse,  2  Dm.  &  War.  67, 
Lord  Chancellor  Sugden  finally  decided  in  the  case  of  The  Comnuasioners  of 
Charitable  Donations  v.  Wybrands,  2  Jones  k  Lat.  182,  that  Charities  are  within 
the  statute.] 


The  cases  on  adverse  possession,  and  the  statntes  of  limitelioDy  in  the 
American  reports,  are  so  numerous,  that  it  is  not  practicable  here  to  do 
more  than  indicate  in  a  very  general  way  the  leading  principles  that 
belong  to  the  subject  and  refer  to  some  of  the  decisions  which  illustrate 
them. 

The  proper  and  mere  operation  of  the  statute  of  limitation,  probably  in 
all  the  states,  is,  the  creation  of  a  positive  bar  to  the  assertion  and  vindi<» 
eation  of  an  admitted  and  complete  legal  title ',  and  to  this,  alono^  the  pr»> 
sent  note  b  confined.  It  is  very  necessary,  in  order  to  have  a  clear  notion 
of  what  in  law  is  adverse  possetsiony  that  the  distinction  should  be  observed 
between  this  class  of  oases,  and  those  in  which  the  defendant  sets  up  soqm 
title  in  himself  or  attacks  the  plaintiff's  title,  and  uses  hia  coatinned  poa- 
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session  to  fortify  his  position  before  the  court :  adverse  possession  in  these 
cases  acts,  by  way  of  evidence,  to  raise  a  presumption,  legal  or  natural,  of 
right,  and  does  not  derive  its  virtue  exclusively  from  the  operation  of  the 
statute. 

It  is  a  setded  principle  in  the  law  of  apparently  all  the  states,  (except 
Kentucky,)  that  title  to  lands  from  the  commonweidth,  draws  the  seisin,  or 
actual  legal  possession  to  it ;  so  that  one  who  has  title  derived  out  of  the 
commonwealth,  is  by  force  of  his  title,  in  possession,  until  an  ouster  or  dis- 
seisin is  committed  by  some  one's  entering  upon  the  land  with  a  claim  of 
possession  adversely  to  him ;  from  the  time  of  such  ouster  the  limitation 
of  the  statute  begins  to  run.  Green  v.  Liter  and  others,  8  Cranch,  229 ; 
Barr  v.  G-ratz's  heirs,  4  Wheaton,  215 ;  The  United  States  v.  Arredondo 
and  others,  6  Peters,  691,  743  -,  Lessee  of  Potts  v.  Gilbert,  3  Washington 
C.  C.  Bep.  476 ;  Hawk  v.  Senseman  and  others,  6  Sergeant  &  Rawle,  21; 
Garlisles  v.  Stitler,  1  Penrose  &  Watts,  6 ;  Jackson  v.  Sellick,  8  JohnsoUi 
262 ;  Jackson  v.  Howe  and  others,  14  id.  405 ;  Bust  v.  Boston  Mill  Cor- 
poration, 6  Pickering,  158 ;  Den,  ex  dem.  Saxton  et  al.  v.  Hunt,  Spencer, 
487,  489,  Cresaps,  Lessee,  v.  Hutson,  9  Gill,  276 ;  Girard's  Heirs  v.  The 
City  of  Philadelphia,  1  Wallace,  Jr.,  301 ;  Riddle  v.  The  same,  11th  Phil. 
Legal  Intelligencer,  206,  a  strong  case.  In  Kentucky,  no  one  acquiring 
title  to  lands,  whether  by  patent  or  otherwise,  is  deemed  seised,  even  for 
the  purpose  of  maintaining  trespass,  before  entry ;  Neely  and  others  v« 
Butler,  &c.,  10  B.  Monroe,  48,  51. 

The  nature  of  that  adverse  possessiorif  which  is  required  to  constitute  a 
bar  to  the  assertion  of  a  legal  title  by  the  owner  of  it,  or  by  one  against 
whom  the  adverse  occupant  brings  ejectment,  appears  to  have  been  con- 
ceived with  singular  completeness  and  accuracy  by  Mr.  Justice  DunoaN| 
in  Hawk  v*  Senseman  and  others ',  where  he  says,  that  it  must  be  <<  an 
actual,  continued,  visible,  notorious,  distinct  and  hostile  possession.'' 
This  definition  is  so  full  and  precise,  that,  perhaps  no  better  method  could 
be  adopted  than  to  make  this  note  a  commentary  on  its  terms.  See  Cal- 
houn V.  Cook,  9  Barr,  226,  227 ',  Adtims  v.  Eobinson,  6  id.  271. 

1.  It  must  be  cLctual,  There  must  therefore  be,  in  all  cases,  an  entry  ; 
in  order  that  an  ouster  may  be  made  and  an  adverse  possession  begun. 
And  it  would  seem  that  the  legal  notion  of  an  entry,  to  devest  a  possession 
is  the  same  with  that  required  to  revest  a  possession,  viz.  a  going  upon 
the  land  with  palpable  intent  to  claim  the  possession  as  his  own,-— animo 
clamandi  possessionem.  Miller  and  others  v.  Shaw,  7  Sergeant  &  Bawle, 
129  \  Lessee  of  Holtzapple  and  Wife  v.  Philibaum,  4  Washington  C.  0. 
356  ]  Altemas  v.  Campbell,  9  Watts,  28.  And  the  nature  of  this  claim, 
of  possession,  which  must  accompany  the  intrusion  into  the  land  in  order 
to  constitute  an  entry,  appears  to  be — not  the  assertion  of  a  previously- 
existing  right  to  the  land :  but  the  assuming  of  a  right  to  the  land  from, 
that  time,  and  a  subsequent  holding  with  assertion  of  right :  and  this,  it 
is  believed,  is  what  is  meant  by  the  cases  in  New  York  and  elsewhere, 
which  says,  that  the  possession  must  be  taken  under  claim  or  colour  of 
right;  which  as  will  presently  be  seen,  is  also  necessary  to  render  the 
possession  hostile.  This  intention  to  claim  and  possess  the  land  is  one 
of  the  qualities  indispensable  to  constitute  a  disseisin  as  distinguished 
from  a  trespass ;  Ewing  v.  Burnet,  11  Peters,  41 )  for  one  going  upoa 
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the  land,  and  staying  there,  without  claiming  or  asserting  the  land  to  be  his 
own,  is  a  mere  naked  intruder  or  trespasser,  and  aflfects  no  ouster.  Society 
for  the  Propagation,  &c.  t.  Pawlet,  4  Peters,  480,  504 ;  Lessee  of  Clarke, 
et  al.  V.  Courtnej  et  al.  5  id.  320,  355 ;  and  to  bar  a  legal  title,  an  entry 
on  the  knd  is  indispensable;  payment  of  taxes  alone,  will  not  do;  Sor- 
ber  ▼.  Willing,  10  Watts,  141 :  Hampbreys  v.  Kahn,  8  id.  78  ;  Naglee 
▼.  Albright  and  others,  4  Wharton,  291 ;  Morphy  v.  Lloyd,  3  id.  588, 
550.  And  there  seems  to  be  no  cases  to  contradict  this,  where  a  legal 
title  is  to  be  barred;  Kelsey  v.  Murray,  9  Watts,  111,  was  simplj 
a  controversy  about  the  ownership  of  the  warrant ;  Read  ▼.  G-oodyear 
and  others,  17  Sergeant  &  Rawle,  350,  and  Foster  y.  M^Divit,  9 
Watts,  341,  were  oases  of  a  presumed  abandonment  of  a  warrant,  being 
founded  on  a  dictum  of  Tilohman,  0.  J.  in  Royer  and  another  y.  Ben- 
low,  10  Sergeant  &  Rawle,  303,  which  is  by  him  confined  to  the  case  of 
a  title  by  warrant  and  survey,  the  presumption  of  abandonment  not 
applying  to  a  complete  and  legal  title  by  patent ;  Naglee  ▼.  Albright  and 
others,  4  Wharton,  291 ;  see  Bunting  y.  Young,  5  Watts  &  Sergeant, 
188,  196 ;  and  see  particularly  Riddle  y.  City  of  Philadelphia,  11th  Phil. 
Legal  Intelligencer,  where  payment  of  taxes  for  thirty  years,  and  running 
of  lines,  and  cutting  of  r(^s,  unattended  with  an  actual  continued  and 
distinct  possession,  was  held  to  be  no  evidence  of  abandonment ;  which 
the  court  said  was  scarce  predicable  of  a  perfect  title.  In  M'Oall  y. 
Neely,  3  Watts,  69,  there  was  an  entry ;  and  payment  of  taxes  was  relied 
on  to  define  the  extent  of  the  ouster. 

2.  It  must  be  continued.  If  the  property  is  of  a  character  to  admit  of 
permanent  useful  improvement,  the  possession  should  be  kept  up  daring 
the  statutory  period  by  actual  residence,  or  by  continued  cultivation  or 
enclosure;  Johnson  v.  Irwin,  3  Sergeant  &  Rawle,  291;  Royer  and 
another  v.  Benlow,  10  id.  303 ;  Jackson  v.  Schoonmaker,  2  Johnson, 
230;  either  of  which  will  do;  Hoey  v.  Furman,  1  Barr,  296,  301 ;  ocoa* 
sional  occupancy  with  payment  of  taxes  will  not  do ;  Sorber  v.  Willing, 
10  Watts,  141 ;  Riddle  v.  City  of  Philadelphia,  already  cited ;  but  if  the 
land  is  not  such  as  to  admit  of  residence  or  improvement,  such  use  and 
occupation  of  it,  as  from  its  nature  it  is  susceptible  of,  with  claim  of 
ownership,  will  be  an  actual  possession .;  West  v.  Lanier,  9  Humphreys, 
762,  771.  But  intention  will  not  be.  <'  He  must  keep  his  flag  flying ;" 
Stephens  v.  Leach,  19  Penna.  State,  265. 

The  effect  given  to  claim  under  colour  of  title  is,  perhaps,  not  the  same 
in  all  the  states.  A  case,  new  in  instance  at  least,  is  the  South  Carolina 
one  of  Hill  v.  Saunders,  6  Richardson,  62.  T.  and  two  others  were 
tenants  in  common  of  a  tract  of  land.  P.  entered  under  colour  of  title, 
and  held  possession  several  years ;  but  before  the  statutory  period  was 
complete,  T.  and  his  co-tenants  made  partition  of  the  land,  and  to  T.  was 
assigned  a  part  over  which  P.'s  colour  of  title  extended,  but  of  which  he 
had  no  actual  possession  after  the  partition,  as  before,  until  the  statutory 
period  was  complete.  It  was  decided  that  P.  had  not,  as  against  T., 
acquired  a  title  by  possession  to  the  part  of  the  tract  allotted  to  T.  in  the 
partition.  The  root  of  the  adverse  possession,  said  the  court,  is  the 
disseisin,  originally  confined  to  the  bjoUxbI  jpedit  possestio.  The  adjanct^ 
called  colour  of  title;  extended  it  oxdj  by  the  constmotive  virtue  that  is 
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aUowed  to  the  act  and  place  of  ovster,  and  hence  the  court  considered 
that  when  this  latter  becomes  without  the  area  of  which  the  grantee 
was  seised  of  title,  the  oonstractive  possession  to  the  parcel  severed  from 
that  in  actual  adverse  possession,  falls  as  the  shadow  would  with  the  sub- 
stance, or  as  the  incident  of  interest  would,  upon  the  extinguishment  of 
the  principal  that  bore  it. 

As  to  the  question,  whether  several  adverse  possessions  can  be  tacked 
together,  the  states  differ  among  themselves.  In  South  Carolina,  in  King 
V.  Smith,  Rice,  11,  (see,  also,  Beadle  v.  Hunter,  8  Strobhart,  881,  386,) 
it  is  decided  that'  they  cannot  be  joined  by  conveyance  from  one  to 
another,  though  there  are  cases,  as  between  landlord  and  tenant,  and 
between  disseisor  and  his  heirs,  where  both  possessions  may  be  referred 
to  the  same  entry.  In  Lessee  of  Potts  v.  Gilbert,  Judge  Washinqtok 
was  clear,  that  where  several  persons  enter  into  possession,  the  last  cannot 
tack  the  possession  of  his  predecessors  to  his  own,  and  even  if  there  had 
been  conveyances,  he  asks,  <<  What  had  any  of  them  in  point  of  title,  to 
convey  V  In  New  York,  Vermont  and  Massachusetts,  possessions  may 
be  tacked  if  one  comes  in  under  the  other,  and  the  possessory  estates  are 
oonnected  and  continuous ;  not  otherwise ;  Brandt  v.  Ogdens,  1  Johnson, 
156 ;  Jackson  v.  Thomas,  16  id.  298 ;  Winslow  et  al.  v.  Newell,  19  Ver- 
mont, 164,  169 ;  Ward  v.  Bartholomew,  6  Pickering,  410 ;  Wade  v. 
Lindsey,  6  Metcalf,  407,  412 ;  Melvin  v.  Proprietors  of  Locks  and  Canals 
on  Merrimack  River,  6  id.  16,  82.  In  Pennsylvania,  it  is  certain,  that 
aeveral  possessions,  if  continuous  and  connected,  may  be  joined  together 
to  make  out  the  full  statutory  period  ;  Overfield  v.  Christie  and  another, 
7  Sergeant  &  Rawle,  178;  M'Coy  v.  The  Trustees  of  Dickinson  College, 
6  id.  254 ;  Mercer  v.  Watson,  1  Watts,  880,  888 ;  Parker  v.  Southwick, 
6  id.  877 ;  Hunt  v.  Devling,  8  id.  708 ;  Moore  v.  Small,  9  Barr,  194, 
196,  where  it  is  said  that  Judge  Washington's  decision  in  Potts  v. 
Gilbert  was  never  acknowledged  as  sound  by  any  land  lawyer  or  judge  of 
that  state;  Scheetz  v.  Fitz water,  5  Barr,  126,  181 :  and  so  it  is  in  Ken- 
tucky, Adams  et  al.  v.  Teirnan  et  al.,  5  Dana,  894  ;  and  Tennessee;  Chil- 
ton et  als.  V.  Wilson's  heirs,  9  Humphreys,  899,  405. 

8.  It  must  be  viiible,  notorious^  distinct j  or  definite  in  its  extent. 
These  three  characteristics  may  be  considered  together ;  for  in  them  are 
wrapped  up  the  qualities  which  chiefiy  distinguish  a  disseisin  from  a  tres- 
pass, and  they  unite  to  give  rise  to  two  modes,  in  which  a  disseisin  may 
be  effected.  As  to  the  general  principle,  that  the  possession,  to  be  an 
ouster,  must,  in  its  nature,  possess  such  notoriety  that  the  owner  may  be 
presumed  to  have  notice  of  it,  and  of  its  extent ;  see  Proprietors,  &c.  v. 
Call,  1  Massachusetts,  488;  Proprietors,  &c.  v.  Springer,  4  id.  416; 
Pray  v.  Pierce,  7  id.  381 ;  Herbert  v.  Hanrich,  16  Alabama,  581,  596. 
There  appear  to  be  two  modes  of  possession,  which  have  that  kind  and 
degree  of  notoriety  and  distinctness,  which  are  necessary  to  constitute 
statutory  adverse  possession.  1.  Where  one  enters  not  under  any  deed 
or  written  title,  but  merely  assuming  the  possession  with  claim  of  right, 
the  ouster  he  effects  extends  no  further  than  he  occupies,  cultivates,  en« 
doses,  or  otherwise  excludes  the  owner  from :  2.  But  if  one  enters  tinder 
oolour  of  title  by  deed  or  other  written  document,  and  occupies  and  im- 
proves the  land,  he  acquires,  in  law,  actual  possession  to  the  extent  of 


564  SMITH'S  LEADING  GASBS. 

the  bouDdaries  oontained  in  the  writing,  and  this,  though  the  title  con- 
ve  jed  to  him  by  the  deed  is  good  for  nothing.  Upon  these  two  principles 
the  courts  seem  generally  agreed,  though  in  the  different  states,  they  are 
explained  and  defined  with  various  degrees  of  strictness.  In  Massachu* 
setts,  as  to  the  former  kind  of  ouster,  the  principle  appears  to  be,  that 
open  and  visible  occupation  by  means  of  such  possession  as  excludes  and 
prevents  the  exercise  of  the  other's  ownership,  without  right  or  permit 
sion — as  by  building,  fencing  by  a  regular  fence  and  not  a  mere  posses- 
sion fence  made  by  filling  and  lapping  together  trees-*— is  a  disseisin,  to 
the  extent  of  the  land  from  which  there  is  this  real  exclusion  of  the 
owner ;  Small  v.  Proctor,  15  Massachusetts,  495 ;  Boston  Mill  Corpora- 
tion V.  Bullfinch,  6  id.  229 ;  Brown  v.  Porter,  10  id.  98 ;  Gobum  and 
others  v.  Hollis,  3  Metcalf,  125 ;  Poignard  v.  Smith,  6  Pickering,  172,  8 
id.  272  ;  Brimmer  v.  Proprietors  of  Long  Wharf,  5  id.  131 :  but  in  regard 
to  Woodland,  the  cutting  of  timber  for  use  and  sale,  clearing  for  culti- 
vation, running  lines,  or  marking  them  by  lopping  trees,  and  a  sale  of 
part  of  the  land,  are  not  sufficient,  without  any  cultivation  or  fencing,  to 
constitute  a  disseisin,  although  such  acts  are  within  the  knowledge  of  the 
owner;  6  Cushing,  128 ;  and  see  Lane  v.  Gould,  10  Barbour,  S.  C.  254 : 
and  it  seems  in  general  that  possession,  of  which  the  jury  find,  upon 
sufficient  evidence,  that  the  owner  had  notice,  is  sufficient  adverse  posses- 
sion.  See  Cobum  and  others  v.  Hollis,  8  Metcalf,  125.  Entry  under  a 
parol  giflb,  and  possession  for  twenty  years,  takes  away  the  donor's  right 
of  entry;  Summer  v.  Stevens,  6  Metcalf,  887.  See  the  distinction  between 
possession  as  against  wrong-doers,  and  disseisin^  or  possession  adverse  to 
the  owner,  in  Slater  and  another  v.  Rawson,  6  id.  489.  The  earlier 
cases  in  Massachusetts  would  appear  to  have  given  to  a  deed  recorded  the 
effect  of  a  feoffment ;  but  that  is  broken  down  in  Bates  v.  Norcross,  14 
Pickering,  224,  where  it  is  settled  that  a  deed  recorded,  without  open 
occupation  and  improvement,  is  no  disseisin ;  and  it  seems  firom  Cobum 
and  others  v.  Hollis,  that  the  recording  has  no  effect  in  operating  as 
notice :  the  subject  is  not  well  settled,  see  Blood  v.  Wood,  1  Metcalf 
528.  In  New  Hampshire  also  possession  without  colour  of  title,  to  be 
adverse,  must  be  real  and  substantial,  and  a  mere  enclosure  by  a  bmsli 
fence  and  cutting  wood  within  it,  as  from  a  wood  lot,  would  not  constitute 
a  disseisin,  or  adverse  possession ;  Hale  v.  Olidden,  10  New  Hampshire, 
897 ;  and  even  if  a  grantee  enter  under  colour  of  title  by  deed,  though  by 
mere  entry  he  may  be  considered  as  in  possession  to  the  extent  of  his 
claim,  as  against  one  entering  subsequently  without  right^  yet  if  hia 
occupation  be  not  of  a  character  to  indicate  a  claim  which  may  be  co- 
extensive with  the  limits  of  the  deed,  and  afford  a  presumption  of  notice 
of  such  claim,  such  occupation  as  against  the  owner,  would  not  be  a  dis- 
seisin to  the  extent  of  the  assumed  title,  for  the  principle  that  the  party 
is  presumed  to  enter  adversely  according  to  his  title,  would  have  no  sound 
application,  and  the  adverse  possession  may  be  limited  to  the  actual 
occupancy;  Bailey  v.  Carleton,  12  id.  9.  In  New  Jersey,  the  law  is 
settled  upon  similar  principles ;  Den  ex.  dem.  Saxton  et  al.  v.  Hunt, 
Spencer,  487.  In  Maryland,  <<  there  must  be  a  real  and  substantial  enclo- 
sure, actual  occupancy,  or  jpossessio  pedis,  which  is  definite,  positive,  and 
notorious;''  Cressop's  Lessee  v.  Hutson,  9  Gill,  270.  As  to  New  York,  the 
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reader  will  find  the  law  as  it  was  previoasly  settled,  defined  with  greater 
precision  in  the  Revised  Statutes,  vol.  2,  p.  222;  part  8,  oh.  4,  tit.  2,  seo. 
7y  et  seq. :  as  to  possession  without  colour  of  written  title,  before  the 
statute,  see  Jackson  y.  Shoonmaker,  2  Johnson,  280,  and  Jackson  y. 
Warford,  7  Wendell,  62 ;  and  as  to  possession  under  a  written  title,  see 
Simpson  y.  Downing,  28  Wendell,  816 ;  Jackson  y.  Oltz,  8  id.  540 ;  Do. 
y.  Yermilyea,  6  Cowen,  677,  &o.  80  in  Vermont,  there  must  be  some 
daim  of  right,  or  title,  some  marking  out  of  boundaries,  or  having  a 
survey,  or  deed,  on  record,  to  show  the  extent  of  the  claim ;  Ex'rs  of 
Stevens  y.  Hollister,  18  Vermont,  294,  808.  And,  in  South  Carolina, 
if  the  occupant,  relying  on  adverse  possession,  claims  possession  beyond 
the  land  actually  occupied,  the  extent  and  limits  of  that  possession  must 
be  defined  by  reference  to  some  colourable  title,  as  a  deed  or  plot,  or  by 
yisible  marked  lines,  reputed  boundaries,  or  other  equivalent  evidence : 
no  right  can  be  founded  on  undefined  possession ;  Golson  y.  Hook,  4 
Strobhart,  28,  26.  But  occupancy  of  a  part,  with  colour  of  title,  which 
means  anything  which  clearly  defines  the  extent  of  the  claim,  will  give 
title  to  the  whole,  if  continued  for  the  statutory  period ;  Bank  y.  Smyers, 
2  id.  24,  29 ;  Johnson  y.  McMillan,  1  id.  148, 145.  See,  also,  Lenoir 
y.  South,  10  Iredell,  287.  The  federal  courts,  adopting  the  same  prin- 
ciples, appear  to  be  less  rigorous  in  requiring  an  actual  exclusion  of  the 
owner  where  the  possession  is  not  under  colour  of  a  written  title.  In 
Ellicott  y.  Pearl,  10  Peters,  412,  it  is  said,  that  to  constitute  actual 
adverse  possession,  there  need  not  be  an  enclosure  or  fence :  ^<  The 
erection  of  a  fence,  is  nothing  more  than  an  <zct  presumptive  of  an 
intention  to  assert  an  ownership  over  the  property.  But  there  are  many 
other  acts,  which  are  equally  evincive  of  such  an  intention  of  asserting 
such  ownership  and  possession  :  such  as  entering  upon  land  and  making 
improvements  thereon ;  raising  a  crop  of  com ;  felling  and  selling  the 
trees  thereon,  Ac.;  under  colour  of  title :"  but  if  one  enter  into  possession 
under  a  deed,  his  possession  is  deemed  to  extend  to  the  bounds  of  th&t 
deed,  though  he  actually  possess  only  a  small  part.  '<  In  such  a  case, 
where  there  is  no  adverse  possession,  the  law  construes  the  entry  to  be 
oo-extensive  with  the  grant  to  the  party,  upon  the  ground  that  it  is  his  clear 
intention  to  assert  such  possession.'^  In  Ewing  v.  Burnett,  11  id.  41,  it 
is  said,  ''  It  is  well  settled  that  to  constitute  an  adverse  possession,  there 
need  not  be  a  fence,  building,  or  other  improvement  made :  it  suffices  for 
this  purpose,  that  visible  and  notorious  acts  of  ownership  are  exercised 
over  the  premises  in  controversy  for  twenty-one  years,  after  an  entry 
under  claim  and  colour  of  title.  So  much  depends  on  the  nature 
and  situation  of  the  property,  the  uses  to  which  it  can  be  applied, 
or  to  which  the  owner  or  claimant  may  choose  to  apply  it;  that 
it  is  difficult  to  lay  down  any  precise  rule  adapted  to  all  cases.  But 
it  may  with  safety  be  said,  that  where  acts  of  ownership  have  been 
done  upon  land,  which,  from  their  nature,  indicate  a  notorious  claim  of 
property  in  it,  and  are  continued  for  twenty  years ;  such  acts  are  evidence 
of  an  ouster  of  a  former  owner,  and  an  actual  adverse  possession  against 
him  ;  if  the  jury  shall  think,  that  the  property  was  not  susceptible  of  a 
more  strict,  or  definite  possession  than  had  been  so  taken,  and  held. 
Neither  actual  occupation,  cultivation,  nor  residence,  are  necessary  to  con- 


566  SMITH'S  LBAPma  oases. 

stitute  actual  possessioD,  when  the  property  is  so  situated  as  not  to  admit 
of  any  permanent  useful  improyement :  and  the  continued  claim  of  the 
party  has  been  evidenced  by  public  acts  of  ownership,  such  as  he  would 
exercise  over  property  which  he  claimed  in  his  own  right,  and  would  not 
exercise  over  property  he  did  not  claim."  In  Pennsylvania,  one  who 
enters  and  occupies  without  any  act  or  claim  extending  the  intrusion 
beyond  the  space  that  he  occupies,  effects  no  ouster  beyond  what  he 
encloses  or  cultivates ;  Miller  and  others  v.  Shaw,  7  Sergeant  &  Rawlci 
129 ;  Royer  and  another  v.  Benlow,  10  id.  303 ;  Hall  and  others  y. 
Powel,  4  id.  456 ;  Fraley  and  another  v.  Lenox,  8  id.  392 ;  McCaffrey  ▼. 
Fisher,  4  Watts  &  Sergeant,  181 ;  but  an  entry  into  unoccupied,  at  least, 
unpatented^  land,  under  colour,  that  is  bona  fide  claim,  of  title,  will  extend 
the  ouster  and  adverse  possession  over  the  whole  of  the  tract  that  ia 
claimed ;  for  entry  into  part  with  palpable  intent  to  possess  the  whole,  is 
a  possession  of  the  whole,  when  there  is  no  conflicting  possession.  Clug- 
gage  and  others  v.  The  Lessee  of  Duncan,  1  Sergeant  &  Bawie,  111 ; 
Burns  v.  Swift  and  others,  2  id.  436 ;  Gilday  v.'  Watson  and  another,  id. 
407 ;  and  entry  and  occupancy  under  a  younger  survey  will  extend  the 
adverse  possession  throughout  its  limits,  even  if  those  limits  are  interfered 
with  by  an  earlier  unoccupied  survey  ^  Waggoner  v.  Hastings,  5  Barr, 
300 ;  Seigle  v.  Louderbaugh,  id.  490.  See  Altemus  v.  Long^  4  id.  254. 
In  like  manner,  an  entry  on  part,  and  payment  of  taxes  upon  the  whole 
with  the  owner's  acquiescence,  will  extend  the  ouster  through  the  whole ; 
McGall  Y.  Neely,  3  Watts,  69,  and  cases  cited  :  but  see  Bishop  v.  Lee, 
8  Barr,  214 ;  and  if  at  any  point  during  the  twenty-one  years  taxes  are  paid 
on  a  less  extent  than  that  claimed  under  colour  of  payment  for  a  larger,  the 
oharm  of  his  constructive  possession  is  broken ;  for  he  has  disclaimed  it ; 
Clarke  v.  Dongan,  12  Penna.  State,  90 ;  other  circumstances  may  extend 
the  possession ;  and  though  merely  cutting  trees  on  an  unenclosed  wood- 
lot,  would  constitute  but  a  series  of  trespasses,  and  never  constitute 
adverse  possession ;  Wright  v.  Grier,  9  Watts,  172 ;  Sorber  v.  Willing,  10 
id.  141 ;  Adams  v.  Robinson,  6  Barr,  271 ;  yet  the  making  out  of  boun* 
daries,  or  having  a  survey  made,  and  exercising  acts  of  ownership,  and 
using  it  according  to  the  nature  of  the  land  and  the  custom  of  the 
country,  may  be  evidence  to  extend  the  possession ;  Boyer  and  another 
V.  Benlow,  Heiser  v.  Biehle,  7  Watts,  35 ;  Oriswell  v.  Altemus,  id.  566, 
580 ;  Lawrence  v.  Hunter,  9  id.  64 ;  Bell  v.  Hartley,  4  Watts  &  Ser- 
geant, 32 ;  Porter  v.  McOinnis,  4  id.  501 ;  Fitch  v.  Mann,  8  Barr,  503. 
See  Altemus  v.  Trimble,  9  Barr,  232 ;  Kite  v.  Brown  et  al.,  6  id.  291. 

4.  It  must  be  hostilcy  or  adverse.  What  constitutes  adverse  possession, 
and  w^t  evidence  is  sufficient,  are,  of  course,  questions  of  law ;  whether, 
in  fact,  the  possession  is  adverse,  or  under  the  owner's  title,  is  for  the 
jury :  and  th^  burden  of  proving  that  the  possession  was  adverse,  is  upon 
the  person  alleging  it;  Bung  y.  Sohodeberger,  2  Watts,  23,  27; 
M'Master  v.  Bell,  2  Penrose  &  Watts,  180, 181 ;  Jones  v.  Porter,  3  id. 
132,  and  cases  there  cited ;  Herbert  v.  Henrick,  16  Alabama,  581,  594. 
If  the  entry  was  permissive  it  must  be  proved  that  the  party  did  some  act 
which  would  constitute  a  disseisin  or  make  his  holding  adverse ;  Hall  and 
Wife  V.  Stevens,  9  Metcalf,  418,  422.  See  Dakeman  y.  Parrish,  6  Barr, 
212,  225.     Wherever  a  privity  existed  between  the  parties,  and  the 
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poflsession  was  originally  taken  and  held  in  Bnbsenriencj  to  the  title  of 
the  real  owner,  a  clear,  positive,  and  continued  disclaimer  and  disavowal 
of  the  title  and  assertion  of  an  adverse  right,  brought  home  to  the  party, 
are  indispensable  before  any  foundation  can  be  laid  for  the  operation  of 
the  statute ;  Zeller's  Lessee  v.  Eckert  et  al.,  4  Howard's  S.  Ct.  289, 
296 ;  Burhans  v.  Van  Zandt,  7  Barbour's  8.  Gt.  92,  100.  The  occupant's 
declarations,  during  the  occupancy,  are  evidence  to  show,  that  the  holding 
was  not  adverse ;  St.  Clair  v.  Shale,  9  Barr,  252 ;  Calhoun  v.  Cook,  id. 
226 }  Read  v.  Thompson,  5  id.  827,  332.  Possession  for  a  great  length 
of  time  is  competent  evidence  for  the  jury  of  the  possession  being  adverse ; 
but  it  is  said  here,  that  thirty-eight  years  was  the  last  period  which  had 
been  allowed  as  competent  to  go  to  the  jury ;  Nickle  v.  M<Farlane,  8 
Watts,  165 ;  and  see  remark  of  Gibson,  C.  J.,  at  N.  P.  in  Buts  v.  Ihre, 
1  Rawle,  220  -,  and  see  Nitoell  v.  Paschall,  3  id.  76,  82.  In  regard  to 
an  easement,  as  passing  over  another  man's  land,  where  one  uses  the  ease- 
ment wherever  he  sees  fit,  without  asking  leave  and  without  objection,  it  is 
adverse;  jGhirrett  v.  Jackson,  20  Penna.  State,  335;  and  the  mere 
inattention  of  the  owner  of  land,  that  an  easement  in  it  is  used  by  ano- 
ther, does  not  weaken  the  force  of  the  adverse  possession ;  B>eimer  v. 
Stuber,  id.  463. 

The  matter  of  ouster  of  one  tenant  in  common  by  another,  has  given 
rise  to  a  host  of  decisions ;  the  principle  arrived  at  appears  to  be  this ;  to 
bar  a  tenant-in-common's  right  there  must  be  an  actual  outter,  as  held  in 
Hart  V.  Gregg,  10  Watts,  185 ;  Watson  v.  Gregg,  id.  289,  and  Hall  v. 
Mathias,  4  Watts  &  Sergeant,  331 ;  Pursell  and  wife  et  als.  v.  Wilson,  4 
Grattan,  16,  21 ;  Gill  and  Simpson  v.  Fauntleroy's  Heirs,  fto.,  8  B.  Mon- 
roe, 177,  186;  but,  entering  or  appropriating  the  profits,  under  a  claim 
of  exclusive  right,  or  with  palpable  intent  to  possess  exclusively,  when  the 
other  is  not  in  actual  possession,  is  an  actual  ouster ;  and  any  acts  palpa- 
bly displaying  such  intention  are  evidence  competent  to  render  the  entry 
an  ouster ;  see  the  cases  cited  in  Parker  v.  Proprietors  of  Locks  and  Canals 
on  Merrimack  Biver,  3  Metoalf,  91,  and  Prescott  v.  Nevers,  4  Mason, 
880;  and  see  Marcy  v.  Marcy,  6  Metoalf,  360,  371;  Abercrombie  ▼. 
Baldwin  et  als.,  15  Alabama,  364,  369,  and  Calhoun  v.  Cook,  9  Barr, 
226;  Dakeman  v.  Parrish,  6  id.  212,  225 ;  Doe  v.  McCleary,  2  Carter's 
Indiana,  405 ;  and  particularly  Johnson  et  al.  v.  Tounelin,  18  Alabama, 
50;  and  sole  possession  or  retainer  of  the  profits  for  a  great  length  of  time 
is  competent  evidence,  for  the  jury,  of  an  intent  or  datm  to  possess  ex* 
clusively,  and  therefore  competent  evidence  of  actual  ouster ;  Chambers 
T.  Pleak,  6  Dana's  Kentucky,  426 ;  Bolton  v.  Hamilton,  2  Watte  k  Ser^ 
geant,  294,  and  cases  cited ;  Watson  v.  Grigg ;  for  a  subsequent  act  will 
explain  a  preceding  entry;  Smith  v.  Burtis,  9  Johnson,  174,  182.  Bst 
the  presumption  in  such  cases  is  matter  of  evidence  for  the  jnry,  and  not 
a  question  of  law  for  the  court ;  Pursell  and  wife  et  als.  v.  Wilson,  4 
Grattan,  16,  22.  See  Zelier's  Lessee  v.  Eckert  et  al.,  4  Howard,  S.  Ot. 
289,  297.  <<  Whether  there  has  or  not  been  an  ouster,"  said  the  court  in 
Gill  and  Simpson  v.  Fauntleroy's  Heirs,  &c.,  8  B.  Monroe,  177, 186,  *<  is 
a  question  of  fact  which  it  is  the  province  of  the  jury  to  decide.  What 
facts  will  authorise  a  jury  to  presume  an  ouster,  is  often  a  matter  of  law 
for  the  court  to  decide."    A  mortgage  of  the  whole  by  one  tenant  in  com- 
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mon  is  not  oonolasiTd  evidenoe  of  an  onster;  Wilson  ▼.  Collishaw^  1 

Harris,  276. 

H.  B.  W. 

J.  W.  W. 


[*417]  *DOE  d.  CHKISTMAS  v.  OLIVER 
AND  ANOTHER.  SAME  v.  OLIVER 
AND   OTHERS. 


MICH.  10  GEO.  4.— B.  K 

[SEPOBTED  5  X.  4  B.,  202.] 

The  interest,  when  it  acernes,  feeds  the  estoppel. 

Ejxothknt  for  certain  messnages  and  lands,  situate  in  the  parish  of  St 
Margaret,  in  the  town  and  borough  of  Leicester.  Plea,  not  guiltj.  At 
the  trial  before  D'Oiley,  Seijt.,  at  the  Leicester  Summer  Assizes,  1828,  a 
verdict  was  found  for  the  plaintiff  by  consent,  subject  to  the  opinion  of 
this  court  upon  the  following  case  :— 

Theophilus  Holmes,  being  seised  in  fee  of  certain  tenements,  by  his  last 
will  and  testament  in  writing,  bearing  date  29th  September,  1784,  duly 
executed  and  attested  for  the  purpose  of  passing  real  estates,  gave  and  de- 
vised as  follows :— <<  I  give  and  devise  the  messuage  or  tenement  wherein 
I  now  dwell,  with  the  appurtenances  thereto  belonging,  and  the  use  of  all 
my  household  goods,  plate,  linen,  and  other  household  furniture  of  every 
sort  and  kind  which  shall  be  about  my  said  messuage  or  tenement  at  the 
time  of  my  decease,  and  ako  my  messuage  or  tenement  in  Belgrave  Gate, 
Leicester,  unto  my  wife  Christian  Holmes  for  and  during  her  natural  life ; 
and  from  and  after  her  decease,  I  give  and  devise  the  said  messuage  or  tene* 
ment  wherein  I  now  dwell,  with  the  appurtenances,  and  also  my  said  mea- 
snages  or  tenements,''  (in  the  said  will  described,  being  those  for  the 
recovery  of  which  these  actions  are  brought,)  <<with  warehouses,  stables 
and  other  buildings,  yards,  gardens,  and  backsides  thereto  belonging,  in 
pi^^^^  case  I  shall  die  without  issue  (but  not  otherwise,)  unto,  between 
L  -I  and  among  *all  the  children  of  my  brother,  the  B>ev.  Mr.  William 
Holmes,  that  shall  be  living  at  the  time  of  my  said  wife's  decease,  and  to 
their  heirs  and  assigns  forever." 

The  testator  died,  seised  of  the  premises  in  question,  in  September, 
1785,  without  issue,  and  without  altering  or  revoking  his  said  will.  On 
his  death,  his  widow,  who  afterwards  married  Joseph  Chamberlain,  entered 
into  possession  of  the  tenements  in  question,  and  so  continued  until  the 
time  of  her  death,  which  happened  in  or  about  September,  1826.     The 
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William  Holmes  mentioned  in  the  will  of  the  testator  had  issue  three 
children  only ;  viz.,  James  Harriman^  Ann  Mary,  and  Thomas  Bradgate. 
James  Harriman  Holmes  and  Thomas  Bradgate  Holmes  died  without  issue 
in  the  lifetime  of  the  testator's  widow.  Ann  Mary  Holmes  married  Joseph 
Brooks  Stephenson,  and  was  the  only  child  of  William  Holmes  living  in 
March,  1814,  and  at  the  time  of  the  death  of  the  testator's  widow. 

On  the  4th  March,  1814,  and  during  the  lifetime  of  the  testator's  widow, 
by  indenture  duly  made  between  the  said  J.  B.  Stephenson  and  Ann  Mary 
his  wife,  (therein  described  as  deyisee  named  in  the  last  will  of  the  said 
Theophilus  Holmes  then  deceased,)  of  the  first  part,  J.  Connor,  €knt.,  of 
the  second  part,  Charles  Waldron  of  the  third  part,  and  Thomas  Chandlessy 
Cknt«,  a  trustee  on  behalf  of  the  said  Charles  Waldron  and  also  of  the  said 
J.  B.  Stephenson  and  Ann  Mary  his  wife,  of  the  fourth  part;  the  latter, 
in  consideration  of  600^.  granted  to  Charles  Waldron,  hb  executors,  ad- 
ministrators, and  assigns,  for  and  during  their  natural  liyes  and  the  life  of 
the  Buryivor,  an  annuity  of  100^.  to  be  charged  upon  and  issuing  out  of 
the  said  messuages  or  tenements  deyised  by  the  will  of  Theophilus  Holmes; 
and  for  better  securing  the  payment,  granted,  bargained,  and  sold  to 
Thomas  Chandless,  his  executors,  &c*,  all  the  said  premises,  to  hold,  from 
and  immediately  after  the  decease  of  Christian  Holmes,  for  the  term  of 
ninety-nine  years.  And  then,  after  reciting  that  the  said  J.  B.  Stephen- 
son and  Ann  Mary  his  wife  did,  as  of  Hilary  Term  then  last,  levy  before 
the  Court  of  C.  P.  at  Westminster,  unto  T.  Chandless  and  his  heirs,  one 
fine  9ur  conusance  de  droit  come  ceo,  &c.,  of  the  said  premises,  by  the 
description  of  seven  messuages,  seven  gardens,  and  one  acre  of  land,  with 
the  appurtenances,  in  the  parish  of  St.  Margaret,  in  the  ^town  r^A'iQ-i 
and  borough  of  Leicester,  of  which  fine  no  uses  had  as  yet  then  been  ^  -> 
declared,  it  was  by  the  said  indenture  agreed  and  declared  that  the  said 
fine  should  be  and  enure,  in  the  first  place,  for  confirming  the  said  yearly 
rent-charge  of  100^.,  and,  in  the  next  place,  to  the  use  of  T.  Chandless, 
bis  executors,  &c.,  for  and  during  the  said  term  of  ninety-nine  years.  The 
said  last-mentioned  indenture  was  duly  executed  by  the  parties,  and  a 
receipt  for  the  consideration  money  indorsed,  and  a  memorial  of  the  same 
was  duly  inrolled  in  the  Court  of  Chancery.  The  fine  referred  to  by  the 
said  indenture  was  duly  levied,  according  to  the  same,  in  Hilary  Term,  64 
G.  3,  with  proclamations.  On  the  11th  April,  1823,  T.  Chandless  died, 
having  made  a  will  and  several  codicils,  and  appointed  Sir  William  Long, 
Knt.,  and  Henry  Gore  Chandless,  executors.  On  the  27th  January, 
1827,  by  indenture  of  that  date  between  the  said  C.  Waldron,  of  the  first 
part,  the  said  executors  of  T.  Chandless,  of  the  second  part,  Newbold 
Kinton,  one  of  the  lessors  of  the  plaintiff,  of  the  third  part,  and  James 
Christmas,  one  other  of  the  said  lessors,  of  the  fourth  part,  for  the  conside- 
ration therein  expressed,  the  said  annuity  was  assigned  to  the  said  N.  Kin- 
ton  ;  and  the  said  term  of  ninety«nine  years,  for  securing  the  same,  was 
assigned  to  the  said  J.  Christmas.  On  the  4th  June,  1827,  1275/.  became 
due  in  respect  of  the  said  annuity.  The  day  of  the  demises  laid  in  the 
declaration  is  the  first  November,  1827* 

The  questions  for  the  opinion  of  the  Court  are. 

First,  whether  A.  M.  Stephenson,  who  was  the  only  child  of  William 
Holmes  living  on  the  4th  March,  1814,  and  at  the  time  of  the  death  of 
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Ghrietian  HolmeB  (afterwards  Chamberlain,^  took  a  vested  or  contingeiti 
remainder  under  and  by  virtue  of  the  will  or  Theophilus  Holmes. 

Secondly,  whether  the  fine  levied  by  Mr.  and  Mrs.  Stephenson  worked 
any  forfeiture  of  the  estate  of  the  latter  or  transferred  any  interest  therein. 

The  case  was  argued  at  the  sittings  in  Banco  after  Trinity  Term,  1827, 
by  Preston  (with  whom  was  Denmon)  for  the  plaintiff,  and  by  iV.  R, 
Clarke  for  the  defendant. 

It  was  admitted,  on  the  part  of  the  plaintiff,  that  the  estate  given  bj 
Theophilus  Holmes  to  the  children  of  William  Holmes  was  contingent 
during  the  lifetime  of  the  testator's  widow ;  but  it  was  contended  that  tbe 
r*4201  ^^^  levied  *by  the  daughter  of  W.  Holmes,  though  operative  only 
L  J  by  way  of  estoppel  during  the  lifetime  of  the  testator's  widow, 
operated  after  her  death,  when  the  contingenoy  happened,  on  the  estate 
which  then  became  vested  in  the  daughter  of  W.  Holmes.  And  the  casea 
of  Yiok  V.  £dward8;(a)  Helps  v.  Hereford,(6)  and  Davies  v.  Busb,(e)  were 
cited,  and  relied  on. 

For  the  defendant  it  was  contended,  that  the  estate  given  to  the  daughter 
of  W.  Holmes  could  not  be  conveyed  by  the  fine  levied  during  the  life- 
time of  the  widow  of  T.  Holmes,  the  testator,  because  a  contingent  re- 
mainder could  not  be  so  conveyed;  and,  therefore,  that  the  estate  tail 
remained  vested  in  Mr.  and  Mrs.  Stephenson.  That  the  fine  levied  by 
them  operated  by  way  of  estoppel  only,  and  that,  of  that,  a  stranger  was 
not  entitled  to  take  advantage.  And  for  the  last  position,  Doe  v.  Martyn(d) 
was  cited  and  relied  on. 

The  Court  took  time  to  consider  of  their  judgment^  which  was  now  deli- 
vered by 

Bayley,  J.  This  case  depended  upon  the  effect  of  a  fine  levied  by  a 
person  who  had  a  contingent  remainder  in  fee.  The  short  facts  were 
these :  Ann  Mary,  the  wife  of  Joseph  Brooks  Stephenson,  was  entitled  to 
an  estate  in  fee  upon  the  contingenoy  of  her  surviving  Christian,  the 
widow  of  Theophilus  Holmes;  and  she  and  her  husband  conveyed  the 
premises  to  Thomas  Chandless  for  a  term  of  ninety-nine  years,  and  levied 
a  fine  to  support  that  conveyance.  Christian,  the  widow,  died,  leaving 
Mrs.  Stephenson  living ;  so  that  the  contingency,  upon  which  the  limitatioii 
of  the  estate  to  Mrs.  Stephenson  depended,  happened,  and  this  ejeotment 
was  brought  by  the  assignees  of  the  executors  of  Thomas  Chandless,  in 
whom  the  term  of  ninety-nine  years  wai^  vested.  It  was  admitted  in  argu- 
ment, on  the  part  of  the  defendant,  that  the  fine  was  binding  upon  Mr. 
and  Mrs.  Stephenson,  and  all  who  claimed  under  them,  by  estoppel;  but 
it  was  insisted  that  such  fine  operated  by  way  of  estoppel ;  that  it,  there- 
fore, bound  only  parties  and  privies,  not  strangers ;  that  the  defendant, 
not  being  proved  to  come  in  under  Mr.  and  Mrs.  Stephenson,  was  to  be 
deemed  not  a  privy  but  a  stranger;  and  that,  as  to  him,  the  estate  was  to 
be  considered  as  still  remaining  in  Mr.  and  Mrs.  Stephenson.  In  support 
r*491 1  ^^  ^^^^  position  reliance  was  placed  upon  *the  *  latter  part  of  the 
I-  J  judgment  delivered  by  me  in  the  case  of  Doe  d.  Brune  v.  Martyn,(e) 
and  that  part  of  the  judgment  certainly  countenances  the  present  defend- 

[a)  3  P.  Wins.  372.  ^5)  2  Barn,  k  Aid.  243. 

5)   1  M' 


e)  1  M<Clel.  k  Y.  58.  (d)  2  M.  &  R.  485 ;  8  B.  A(  C.  497. 

e)  2  M.  ft  B.  485}  8  B.  ft  0.  497. 
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lot's  argament.  Bat  the  reasoning  in  that  ease  proceeds  npon  the  suppo- 
sition that  a  fine  by  a  contingent  remainder-man  operates  by  estoppel,  and 
hjf  utappd  only;  its  operation  by  estoppel,  which  is  indisputable,  was 
soffioient  for  the  purpose  of  that  decision ;  whether  it  operated  by  estoppel 
only,  or  whether  it  bad  a  further  operation,  was  perfectly  immaterial  in 
that  case;  and  the  point  did  not  there  require  that  inyestigation  which 
the  discussion  of  this  case  has  rendered  necessary.  We  have,  therefMre^ 
given  the  subject  that  further  consideration  which  it  required,  and  we  are 
satisfied,  upon  the  authorities,  that  a  fine  by  a  contingent  remainder-man, 
though  it  operates  by  estoppel,  does  not  operate  by  estoppel  only,  but  has 
an  ulterior  operation  when  the  contingency  happens;  that  the  estate 
which  then  becomes  vested  feeds  the  estoppel ;  and  that  the  fine  operates 
upon  that  estate,  as  though  that  estate  had  been  vested  in  the  conusors  at 
the  time  the  fine  was  levied. 

The  first  authority  which  it  is  necessary  to  notice  is  BawHu's  case.(/) 
There,  Cartwright  demised  land,  not  his  own,  to  Weston,  for  six  years. 
Sawlins,  who  owned  the  land,  demised  it  to  Cartwright  for  twenty-one 
years  \  and  Cartwright  re-demised  it  to  BAwlins  for  ten  years.  It  was 
resolved  that  the  lease  by  Cartwright,  when  he  had  nothing  in  the  land, 
was  good  against  him  by  conclusion,  and  that  when  Rawlins  re-demised  to 
him  then  was  hu  interest  bound  by  the  conclusion ;  that  when  Cartwright 
re-demised  to  Rawlins,  then  was  Rawlins  concluded  also.  Rawlins,  in- 
deed, was  bound  as  privy,  because  he  came  in  under  Cartwright;  but  the 
purpose  for  which  I  cite  this  case  is,  to  show  that  as  soon  as  Cartwright 
got  the  land,  his  interest  in  it  was  bound.  In  Weale  v.  Lower,(^)  the 
case  was  thus : — ^Thomas,  a  contingent-remainder-man  in  fee,  demised  to 
G-rylls  for  five  hundred  years,  and  levied  a  fine  to  Grylls  for  five  hundred 
years,  and  died.  The  contingency  happened,  and  the  remainder  vested 
in  the  heir  of  Thomas,  and,  whether  this  demise  was  good  as  against  the 
heir  of  Thomas,  was  the  question.  It  was  argued  before  Hale,  C.  J., 
and  his  opinion  was,  that  the  fine  did  operate  at  first  by  conclusion,  and 
passed  no  interest,  but  bound  *the  heir  of  Thomas;  that  the  r«4QQi 
estate,  which  came  to  the  heir  when  the  contingency  happened,  ^  -> 
fed  the  estoppel ;  and  then  the  estate  by  estoppel  became  an  estate  in 
interest,  and  of  the  same  effect  as  if  the  contingency  had  happened  before 
the  fine  was  levied ;  and  he  cited  Rawlin's  case,  4  Coke,  53,  in  which  it 
was  held,  that  if  a  man  leased  land  in  which  he  had  nothing,  and  after- 
wards bought  the  land,  such  lease  would  be  good  against  him  by  conclo- 
sion,  but  nothing  in  interest  till  he  bought  the  land ;  but  that,  as  soon  as 
he  bought  the  land,  it  would  become  a  lease  in  interest.  The  case  was 
again  argued  before  the  Lord  Chancellor,  Lord  Chief  Justice  Hale,  Wild, 
Ellis,  and  Windham,  Justices,  and  they  all  agreed  that  the  fine  at  first 
enured  by  estoppel ;  but  that,  when  the  remainder  came  to  the  conusor^s 
heir,  he  should  claim  in  nature  of  a  descent^  and,  therefore,  should  be 
bound  by  the  estoppel ;  and  then  the  estoppel  was  turned  into  an  interest, 
and  the  conusee  had  then  an  estate  in  the  land.  In  Trevivan  v.  Law- 
rence,(A)  Lord  Holt  cites  89  Ass.  18, (t)  and  speaks  of  an  estoppel  as 
creating  an  interest  in  or  working  upon  the  estate  of  the  land,  and  as 


(: 


/)  4  Co.  Rep.  62.  {g)  Pollexf.  64, 

h)  2  Ld.  Baym.  1048;  6  Mod.  268.  (t)  Fol.  237. 
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TaoniDg  with  the  land  to  whoever  takes  it.  In  Yick  y.  Edwards,(A;)  cited 
by  Mr.  Preston^  Lord  Talbot  must  have  considered  a  fine  by  a  contingent- 
remainder-man  as  having  the  double  operation  of  estopping  the  conusor's 
till  the  contingency  happened,  and  then  of  passing  the  estate.  There, 
lands  were  devised  to  A.  and  B.  and  the  survivor,  and  the  heirs  of  such 
survivor,  in  trust  to  sell.  Upon  a  reference  to  the  master,  he  reported 
that  they  could  not  make  a  good  title,  because  the  fee  would  vest  in 
neither  till  one  died.  On  exceptions  to  the  Master's  report,  Lord  Talbot 
held  that  a  fine  by  the  trustees  would  pass  a  good  title  to  the  purchaser 
by  estoppel ;  for,  though  the  fee  was  in  abeyance,  one  of  the  two  trustees 
must  be  the  survivor,  and  entitled  to  the  future  interest ;  consequently, 
his  heirs  claiming  under  him  would  be  estopped,  by  reason  of  the  fine  by 
the  ancestor,  from  saying  qtiod  partes  finU  nihil  hahuerunt,  though  he 
that  levied  the  fine  had  at  the  time  no  right  or  title  to  the  contingent  fee. 
On  the  following  day  he  cited  the  case  of  Weale  v.  Lower,(Z)  which  I 
have  before  cited.  Now,  whether  Lord  Talbot  was  right  in  treating  the 
fee  as  being  in  abeyance,  and  the  limitation  to  the  survivor  and  his  heirs 
P^^QD-i  ^  ^  contingent  remainder  or  not,  it  is  evident  he  did  so  •consider 
L  J  them ;  and  he  must  have  had  the  impression  that  the  fine  would 
have  operated,  not  by  estoppel  only,  but  by  way  of  passing  the  estate  to 
the  purchaser,  because  unless  it  had  the  latter  operation  as  well  as  the 
former,  it  would  not  pass  a  good  title  to  the  purchaser. 

Mr.  Feame,  in  his  work  on  Remainders,  c.  6,  s.  5,  says,  '^  We  are  to 
remember,  however,  that  a  contingent  remainder  may,  before  it  vests,  be 
passed  by  fine  by  way  of  estoppel  so  as  to  bind  the  interest  which  shall 
afterwards  accrue  by  the  contingency '"  and  after  stating  the  facts  in 
Weale  v.  Lower,  he  says,  « It  was  agreed  that  the  contingent  remainder 
descended  to  the  conusor's  heir ;  and  though  the  fine  operated  at  first  by 
conclusion  only,  and  passed  no  interest,  yet  the  estoppel  bound  the  heir : 
and  that,  upon  the  contingency,  the  estate  by  estoppel  became  an  estate 
interest,  of  the  same  effect  as  if  the  contingency  had  happened  before  the 
fine  was  levied.^' 

Upon  these  authorities,  we  are  of  opinion  that  the  fine  in  this  case  had 
a  double  operation — that  it  bound  Mr.  and  Mrs.  Stephenson  by  estoppel 
or  conclusion  so  long  as  the  contingency  continued ;  and  that  when  the 
contingency  happened,  the  estate  which  devolved  upon  Mrs.  Stephenson 
fed  the  estoppel ;  the  estate  created  by  the  fine,  by  way  of  estoppel,  ceased 
to  be  an  estate  by  estoppel  only,  and  became  an  interest,  and  gave  Mr. 
Chandless,  and  those  having  a  right  under  him,  exactly  what  he  would 
have  had  in  case  the  contingency  had  happened  before  the  fine  was  levied. 

Judgment  for  the  Plaintiff. 

{*)  3  P.  Wmfl.  371.  (I)  PoUexf.  64. 
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♦OPINION  OF  THE  JUDGES  [*424] 


IN 


THE  DUCHESS  OF  KINGSTON'S  CASE. 


A.  D.  1776. 

Ordbbkd  by  the  Lords  Spiritual  and  Temporal  in  parliament  assembled, 
that  the  following  questions  be  put  to  the  judges,  viz.:— 

1.  Whether  a  sentence  of  the  Spiritual  Court  against  a  marriage  in  a 
suit  for  jactitation  of  marriage  is  ooncIusiTe  evidence  so  as  to  stop  the 
counsel  for  the  crown  from  proving  the  said  marriage  in  an  indictment  for 
polygamy  f 

2.  Whether,  admitting  such  sentence  to  be  conclusive  upon  such  indict- 
ment, the  counsel  for  the  crown  may  be  admitted  to  avoid  the  effect  of 
such  sentenoei  by  proving  the  same  to  have  been  obtained  by  fraud  or  col* 
lusion  ? 

Whereupon,  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  (Sir 
William  De  Grey,  afterwards  Lord  Walsingham,)  having  conferred  with 
the  rest  of  the  Judges  present,  delivered  their  unanimous  opinion  upon  the 
said  questions,  with  his  reasons,  as  follow,  viz.  :-^ 

My  lords;  My  lord  chief  baron  (Sir  Sidney  Stafford  Smythe,)  and  the 
rest  of  my  brethren,  have  desired  me  to  deliver  their  answer  to  the  ques- 
tions your  lordships  have  been  pleased  to  propound  to  us. 

That  our  opinion  may  be  the  better  understood,  it  is  necessary  to  make 
some  observations  on  what  has  passed  in  argument  upon  the  subject. 

What  has  been  said  at  the  bar  is  certainly  true,  as  a  general  principle, 
that  a  transaction  between  two  parties,  in  judicial  proceedings,  ought  not 
to  be  binding  upon  a  third;  for  it  would  be  unjust  to  bind  any  person 
who  could  not  be  ^admitted  to  make  a  defence,  or  to  examine  r^ejoe-i 
witnessess,  or  to  appeal  from  a  judgment  he  might  think  errone-  L  J 
ous ;  and  therefore  the  deposition  of  witnesses  in  another  cause  in  proof 
of  a  fact,  the  verdict  of  a  jury  finding  the  fact,  and  the  judgment  of  the 
Court  upon  facts  found,  although  evidence  against  the  parties,  and  all 
claiming  under  them,  are  not  in  general,  to  be  used  to  the  prejudice  of 
strangers.  There  are  some  exceptions  to  this  general  rule,  founded  upon 
particular  reasons,  but  not  being  applicable  to  the  present  subject,  it  is 
unnecessary  to  state  them. 

From  the  variety  of  cases  relative  to  judgments  being  given  in  evidence 
in  civil  suits,  these  two  deductions  seem  to  follow  as  generally  true :  first, 
that  the  judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon  the 
point,  is  as  a  plea,  a  bar,  or  as  evidence,  conclusive,  between  the  same 
parties,  upon  the  same  matter,  directly  in  question  in  another  court: 
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seoondlj,  that  the  judgment  of  a  court  of  ezolosiye  jarisdiction,  directly 
upon  the  pointy  is,  in  like  manner,  conclasiye  upon  the  same  matter, 
between  the  same  parties,  coming  incidentally  in  question  in  another  court, 
for  a  different  purpose.  But  neither  the  judgment  of  a  concurrent  or 
exclusive  jurisdiction  is  evidence  of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction,  nor  of  any  matter  incidentally 
cognizable,  nor  of  any  matter  to  be  inferred  by  argument  from  the  judg- 
ment. 

Upon  the  subject  of  marriage,  the  Spiritual  Court  has  the  sole  and 
exclusive  cognizance  of  questioning  and  deciding,  directly,  the  legality  of 
marriage;  and  of  enforcing,  specifically,  the  rights  and  obligations  respect- 
ing persons  depending  upon  it ;  but  the  Temporal  Courts  have  the  sole 
cognizance  of  examining  and  deciding  upon  all  temporal  rights  of  pro- 
perty }  and,  so  far  as  such  rights  are  concerned,  they  have  the  inherent 
power  of  deciding  incidentally,  either  upon  the  fact,  or  the  legality  of 
marriage,  where  they  lie  in  the  way  to  the  decision  of  the  proper  objects 
of  their  jurisdiction :  they  do  not  want  or  require  the  aid  of  the  Spiritual 
Courts ;  nor  has  the  law  provided  any  legal  means  of  sending  to  them  for 
their  opinion ;  except  where,  in  the  case  of  marriage,  an  issue  is  joined 
upon  the  record  in  certain  real  writs,  upon  the  legality  of  a  marriage,  or 
f^Aqcr\  ^^  immediate  consequence,  <<  general  bastardy '"  *or,  in  like  man- 
L  -1  ner,  in  some  other  particular  instanoes,  lying  peculiarly  in  the 
knowledge  of  their  courts,  as  profession,  deprivation,  and  some  others ;  in 
these  cases,  upon  the  issue  so  formed,  the  mode  of  trying  the  question  is 
by  reference  to  the  ordinary,  and  his  certificate,  when  returned  received 
and  entered  upon  the  record  in  the  Temporal  Courts,  is  a  perpetual  and 
conclusive  evidence  against  all  the  world  upon  that  point;  which  except- 
ionable extent,  on  whatever  reasons  founded,  was  the  occasion  of  the  stat- 
ute of  the  9th  of  Henry  6,  requiring  certain  public  proclamations  to  be 
made  for  persons  interested  to  come  in,  and  be  parties  to  the  proceeding. 
But,  even  in  these  cases,  if  the  ordinary  should  return  no  certificate,  or 
an  insufficient  one ;  or,  if  the  issue  is  accompanied  with  any  special  cir- 
cumstances, as  if  a  second  issue  triable  by  a  jury  is  formed  upon  the  same 
record ;  or,  if  the  effect  of  the  same  issue  is  put  into  another  form,  a  jury 
is  to  decide,  and  not  the  ordinary  to  certify,  the  truth ;  and  to  this  pur- 
pose Sir  William  Staunford  mentions  a  remarkable  instance.  Bigamy 
was  triable  by  the  bishop's  certificate ;  but  if  the  prisoner,  to  avoid  the 
charge,  pleads  that  the  second  espousals  were  null  and  void,  because  he 
had  a  former  wife  living,  this  special  bigamy  was  not  to  be  tried  by  the 
bishop's  certificate. 

So  that  the  trial  of  marriage,  either  as  to  legality,  or  fact^  was  not 
absolutely,  and  from  its  nature,  an  object,  ctlieni  fori* 

There  was  a  time,  when  the  Spiritual  Courts  wished  that  their  det«- 
minations  might  in  all  cases  be  received  as  authentic  in  the  Temporal 
Courts ;  and  in  that  solemn  assembly  of  the  king,  the  peers,  the  bishops 
and  judges,  convened  for  the  purpose  of  settling  the  demands  of  the 
Church,  by  Edward  the  second,  one  of  the  claims  was  expressed  in  these 
words ;  <<  Si  aliqua  causa,  vel  negotium,  cujus  cognitio  spectat  ad  forum 
ecclesiasticum,  et  coram  ecclesiastico  judice  fuerit  sententialitdr  termina- 
^m,  et  transierit  in  rem  judioatam,  nee  per  appellationem  fuerit  suspen- 
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ram ;  et  postmodnm,  coram  judioe  seeulari,  super  eadem  re  inter  easdem 
personas  qHestio  moveatar,  et  provetar  per  testes  vel  instramenta,  talis 
exceptio  ia  foro  seoulari  oon  admittatnr.'^  The  answer  to  which  demand 
was  expressed  in  this  manner:  "Quando  eadem  causa,  diversis  rationibas 
ooram  judicibus  ^ecolesiasticis  et  secularibns,  Tentilatar,  dicunt  r«407'i 
quod  (non  obstante  ecclesiastioo  jadicio)  curia  regis  ipsum  tractet  ^  -^ 
negotium,  ut  sibi  ezpedire  videtur.'^  For  which  Lord  Coke  gives  this 
reason,  second  Institute,  c.  22 :  <<  For  the  Spiritual  Judges'  proceedings 
are  for  the  correction  of  the  spiritual  inner  man,  and,  <  pro  salute  animsd,'  to 
enjoin  him  penance ;  and  the  Judges  of  the  Common  Law  proceed  to  give 
damages  and  recompense  for  the  wrong  and  injury  done  ;?*  and  then  adds, 
<<  and  so  this  article  was  deservedly  rejected." 

And  the  same  demand  was  made,  and  received  the  same  answer,  in  the 
third  year  of  King  James  the  First. 

It  is  to  be  observed,  that  this  demand  related  only  to  civil  suits  between 
the  same  parties ;  and  that  the  sentence  should  be  received  as  a  plea  in  bar. 
But  this  attempt  and  miscarriage  did  not  prevent  the  Temporal  Courts 
from  showing  the  same  respect  to  their  proceedings  as  they  did  to  those  in 
other  courts.  And  therefore  where,  in  civil  causes,  they  found  the  ques- 
tion of  marriage  directly  determined  by  the  Ecclesiastical  Courts,  they  re- 
ceived the  sentence,  though  not  as  a  plea,  yet  as  a  proof  of  the  fact ;  it 
being  an  authority  accredited  in  a  judicial  proceeding  by  a  court  of  com- 
petent jurisdiction ;  but  still  they  received  it  upon  the  same  principles, 
and  sulDJect  to  the  same  rules,  by  which  they  admit  the  acts  of  other 
courts. 

Hence  a  sentence  of  nullity,  and  a  sentence  in  affirmance  of  a  marriage, 
have  been  received  as  conclusive  evidence  on  a  question  of  legitimacy 
arising  incidentally  upon  a  claim  to  a  real  estate. 

A  sentence  in  a  case  of  jactitation  has  been  received  upon  a  title  in  eject- 
ment, as  evidence  against  a  marriage,  and,  in  like  manner  in  personal 
aoUons,  immediately  founded  on  a  supposed  marriage. 

So  a  direct  sentence  in  a  suit  upon  a  promise  of  marriage,  against  the 
contract,  has  been  admitted  as  evidence  against  such  contract,  in  an  action 
brought  upon  the  same  promise  for  damages,  it  being  a  direct  sentence  of 
a  competent  court,  disproving  the  ground  of  the  action. 

So  a  sentence  of  nullity  is  equally  evidence  in  a  personal  action  against 
a  defence  founded  upon  a  supposed  coverture. 

*But  in  all  these  cases,  the  parties  to  the  suits,  or  at  least  the  r^^oo-i 
parties  against^whom  the  evidence  was  received,  were  parties  to  "-  J 
the  sentence,  and  had  acquiesced  under  it :  or  claimed  under  those  who 
were  parties  and  had  acquiesced. 

But  although  the  law  stands  thus  with  regard  to  civil  suits,  proceed- 
ings in  matters  of  crime,  and  especially  of  felony,  fall  under  a  different 
consideration:  first,  because  the  parties  are  not  the  same;  for  the  King, 
in  whom  the  trust  of  prosecuting  public  offences  is  vested,  and  which  is 
executed  by  his  immediate  orders,  or  in  his  name  by  some  prosecutor,  is 
no  party  to  such  proceedings  in  the  Ecclesiastical  Court,  and  cannot  be 
admitted  to  defend,  examine  witnesses,  in  any  manner  intervene,  or  appeal : 
secondly,  such  doctrines  would  tc^nd  to  give  the  Spiritual  Courts,  which 
are  not  permitted  to  exercise  any  jUdicial  cognizance  in  matters  of  crime, 
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an  immediate  inflaenoe  in  trials  for  offences,  and  to  draw  the  deeiaioit 
from  the  course  of  the  common  law^  to  which  it  solely  and  pecnliarlj 
belongs. 

The  ground  of  the  judicial  powers  given  to  Ecclesiastical  Courts  is, 
merely,  of  a  spiritual  consideration,  <<  pro  correctione  morum,  et  pro  salute 
animse/'  They  are  therefore  addressed  to  the  conscience  of  the  party. 
But  one  great  object  of  temporal  jurisdiction  is  the  public  peace :  and 
crimes  against  the  public  peace  are  whoUyi  and  in  all  their  parts,  of  tem- 
poral cognizance  alone.  A  felony  by  common  law  was  also  so.  A  felony  by 
statute  becomes  so  at  the  moment  of  its  institution.  The  Temporal  Courts 
alone  can  expound  the  law,  and  judge  of  the  crime,  and  its  proofs;  in 
doing  so,  they  must  see  with  their  own  eyes,  and  try  by  their  own  rules, 
that  is,  by  the  common  law  of  the  land ;  it  is  the  trust  and  sworn  duty  of 
their  office. 

When  the  acts  of  Henry  the  Eighth  first  declared  what  marriages 
should  be  lawful,  and  what  incestuous,  the  Temporal  Courts,  though  they 
had  before  no  jurisdiction,  and  the  acts  did  not  by  express  words  give 
them  any  upon  the  point,  decided,  incidentally,  upon  the  construction, 
declared  what  marriage  came  within  the  Levitical  decree,  and  prohibited 
the  Spiritual  Courts  from  giving  or  proceediog  upon  any  other  constrao- 
tion. 

Whilst  an  ancient  statute  subsisted  (2  H.  4,  c.  15),  by  which  personal 
r^AOQ-}  pnnishment  was  incurred  on  holding  ^heretical  doctrines,  the 
L  J  Temporal  Courts  took  notice,  incidentally,  whether  the  tenet  was 
heretical  or  not ;  for  <<  the  King's  Court  will  examine  all  things  ordained 
by  statute." 

When  the  statute  of  W.  3,  made  certain  blasphemous  doctrines  a  tem- 
poral crime,  the  Temporal  Courts  alone  could  determine,  whether  the 
doctrine  complained  of  was  blasphemous  so  as  to  constitute  the  crime. 

If  a  man  should  be  indicted  for  taking  a  woman  by  force  and  marrying 
her,  or  for  marrying  a  child  without  her  father's  consent;  or  for  a  rape 
where  the  defence  is,  that  « the  woman  is  his  wife ;"  in  all  these  cases, 
the  Temporal  Courts  are  bound  to  try  the  prisoner  by  the  rules  and  course 
of  the  common  law,  and  incidentally  to  determine  what  is  heretical,  and 
what  is  blasphemous ;  and  whether  it  was  a  marriage  within  the  statute 
— a  marriage  without  consent;  and  whether,  in  the  last  case,  the  woman 
was  his  wife :  but  if  they  should  happen  to  find  that  sentences,  in  the 
respective  cases,  had  been  given  in  the  Spiritual  Court  upon  the  heresy, 
the  blasphemous  doctrines,  the  marriage  by  force,  the  marriage  without 
consent,  and  the  marriage  on  the  rape,  and  the  Court  must  receive  such 
sentences  as  conclusive  evidence,  in  the  first  instance,  without  looking 
into  the  case :  it  would  vest  the  substantial  and  effective  decision,  though 
not  the  cognizance  of  the  crimes,  in  the  Spiritual  Court,  and  leave  to  the 
Jury,  and  the  Temporal  Courts,  nothing  but  a  nominal  form  of  proceed- 
ing, upon  what  would  amount  to  a  predetermined  conviction  or  acquittal  ; 
which  must  have  the  effect  of  a  real  prohibition,  since  it  would  be  in  vaia 
to  prefer  an  indictment,  where  an  act  of  a  foreign  court  shall  at  once  seal 
up  the  lips  of  the  witnesses,  the  Jury,  and  the  Court,  and  put  an  entire 
stop  to  the  proceeding. 

And  yet  it  b  true,  that  the  Spiritual  Courts  have  no  jurisdiction^ 
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direoily  or  indireetly,  in  any  matter  Bot  altogether  0piritiial;  and  it  it 
eqaally  trae^  that  the  Temporal  Oourta  have  the  sde  and  entire  cogniaance 
of  orimes,  which  are  wholly  and  altogether  temporal  in  their  nature. 

And  if  the  rule  of  eyidenoe  mnst  boi  as  it  is  often  declared  to  be,  reoip- 
roeal;  and  that  in  all  oaaea  in  which  sentences  fayonrable  to  the  prisoner^ 
are  to  be  admitted  as  eonolosiye  evidence  for  him ;  the  sentenoes,  if  nnfa- 
▼ourable  to  the  prisoner,  are  in  like  manner  conclusive  evidence  r^^oA-i 
*against  him ;  in  what  situation  must  the  prisouers  be,  whose  life,  >-  J 
or  liberty,  or  property,  or  fkme  rests  on  the  judgments  of  courts,  which 
have  no  jurisdiction  over  them  in  the  predicament  in  which  they  stand  f 
and  in  what  situation  are  the  judges  of  the  Common  Law,  who  must  con- 
demn, on  the  word  of  an  Ecclesiastical  Judge,  without  exercising  any 
judgment  of  their  own  1 

The  Spiritual  Court  alone  can  dqurve  a  clergyman.  Felony  is  a  good 
cause  of  deprivation  :  yet  in  Lord  Hobart's  Beports  it  is  held,  that  they 
cannot  prooeed  to  deprive  for  felony,  before  the  felon  has  been  tried  at 
law  y  and  although,  after  conriction,  they  may  act  upon  that^  and  make 
the  conviction  a  ground  of  deprivation,  neither  side  can  prove  or  disprove 
anything  against  the  verdict;  because,  as  that  very  learned  Judge  de* 
dares,  <<  it  would  be  to  determine,  though  not  capitally,  upon  a  capital 
orime^  and  thereby  judge  of  the  nature  of  the  orime,  and  the  validity  of 
the  proofs ;  neither  of  which  belongs  to  them  to  do.'' 

If,  therefore,  such  a  sentence,  even  upon  a  matter  within  their  jurisdic* 
tion,  and  before  a  felony  oommitted,  should  be  conclusive  evidence  on  a 
trial  for  felony  committed  after,  the  opinion  of  a  judge,  incompetent  to 
the  purpose,  resulting  (for  aught  appears)  from  incompetent  proofs  (as 
suppose  the  suppletory  oath),  will  direct  or  rule  a  Jury  and  a  Court  of 
competent  jurisdiction,  without  confronting  any  witnesses,  or  hearing  any 
proofs :  for  4he  <]((iestion  supposes,  and  the  truth  is,  that  the  Temporal 
Court  does  not  and  cannot  examine,  whether  the  sentence  is  a  just  conclu- 
sion from  the  case,  either  in  law  or  fact ;  and  the  difficulty  will  not  be  re- 
moved by  presuming  that  every  Court  determines  rightly,  because  it  must 
be  presumed  too,  that  the  parties  did  right  in  bringing  the  full  and  true 
case  before  the  Court ;  and  if  they  did,  still  the  Court  will  have  deter- 
mined rightly  by  ecclesiastical  laws  and  rules,  and  not  by  those  laws  and 
rules  by  which  criminals  are  to  stand  or  fall  in  this  country. 

If  the  reason  for  receiving  such  sentence  is,  because  it  is  the  judgment 
of  a  Court  competent  to  the  inquiry  then  before  them ;  from  the  same 
reason,  the  determination  of  two  Justices  of  the  Peace  upon  the  fact  or 
validity  of  a  marriage,  in  adjudging  a  place  of  settlement,  may  hereafter 
be  offered  as  evidence,  and  give  the  law  to  the  highest  Court  of  criminal 
jurisdiction. 

*But  if  a  direct  sentence  upon  the  identioal  question,  in  a  ma-  r^^Q-i-i 
irimonial  cause,  should  be  admitted  as  evidence  (though  such  ^  J 
sentence  against  the  marriage  has  not  the  force  of  a  final  decision,  that 
there  was  none),  yet  a  cause  of  jactitation  is  of  a  different  nature ;  it  is 
ranked  as  a  cause  of  defamation  only,  and  not  as  a  matrimonial  cause, 
unless  where  the  defendant  pleads  a  marriage ;  and  whether  it  continues 
a  matrimonial  cause  throughout,  as  some  say,  or  ceases  to  be  so  on  failure 
of  proving  a  marriage,  as  others  have  said,  still  the  sentence  has  only  a 
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Degative  and  qualified  effect,  vis.  <'  tliat  the  party  has  failed  in  his  proof, 
and  that  the  libellant  is  free  from  all  matrimonial  contract,  as  far  as  yet 
appears ;''  leaving  it  open  to  new  proofs  of  the  same  marriage  in  the  same 
cause,  or  to  any  proofs  of  that  or  any  other  marriage  in  another  cause : 
and  if  such  sentence  is  no  plea  to  a  new  suit  there,  and  does  not  conclude 
the  Court  which  pronounces,  it  cannot  conclude  a  Court,  which  receives, 
the  sentence,  from  going  into  new  proofs  to  make  out  that  or  any  other 
marriage. 

So  that,  admitting  the  sentence  in  its  full  extent  and  import,  it  only 
proves,  that  it  did  not  yet  appear  that  they  were  married,  and  not  that 
they  were  not  married  at  all ;  and,  by  the  rule  laid  down  by  Holt,  L.  0. 
J.,  such  sentence  can  be  no  proof  of  anything  to  be  inferred  by  argument 
from  it ;  and  therefore  it  is  not  to  be  inferred,  that  there  was  no  marriage 
at  any  time  or  place,  because  the  Court  had  not  then  sufficient  evidence 
to  prove  a  marriage  at  a  particular  time  and  place.  That  sentence,  and 
this  judgment  may  stand  well  together,  and  both  propositions  be  equally 
true :  it  may  be  true,  that  the  Spiritual  Court  had  not  then  sufficient  proof 
of  the  marriage  specified,  and  that  your  lordships  may  now,  unfortunately, 
find  sufficient  proof  of  some  marriage. 

But  if  it  was  a  direct  and  decisive  sentence  upon  the  point,  and,  as  it 
stands,  to  be  admitted  as  conclusive  evidence  upon  the  Court,  and  not  to 
be  impeached  from  within ;  yet,  like  all  other  acts  of  the  highest  judicial 
authority,  it  is  impeachable  from  without :  although  it  is  not  permitted 
to  show  that  the  Court  was  mistaken,  it  may  be  shown  that  they  were 
misled. 

Fraud  is  an  extrinsic,  collateral  act;  which  vitiates  the  most  solemn  pro- 
ceeding of  Courts  of  Justice.  Lord  Coke  says,  it  avoids  all  judicial  acts, 
ecclesiastical  or  temporal. 

.  _  oo-i  *^^  ^^^^^  B^^^  ^^^  strangers  may  falsify,  for  covin,*  either  fines, 
L  -I  or  real  or  feigned  recoveries ;  and  even  a  recovery  by  a  just  title, 
if  collusion  was  practised  to  prevent  a  fair  defence ;  and  this,  whether  the 
covin  is  apparent  upon  the  record,  as  not  essoining,  or  not  demanding  the 
view,  or  by  suffering  judgment  by  confession  or  default :  or  extrinsic,  as 
not  pleading  a  release,  collateral  warranty,  or  other  advantageous  pleas. 

In  criminal  proceedings,  if  an  offender  is  convicted  of  felony  on  con- 
fession, or  is  outlawed,  not  only  the  time  of  the  felony,  but  the  felony 
itself,  may  be  traversed  by  a  purchaser,  whose  conveyance  would  be 
affected  as  it  stands;  and,  even  after  a  conviction  by  verdict,  he  may  tra- 
verse the  time. 

In  the  proceedings  of  the  Ecclesiastical  Court  the  same  rule  holds.  In 
Dyer  there  is  an  instance  of  a  second  administration,  fraudulently  obtained, 
to  defeat  an  execution  of  law  against  the  first;  and  the  fact  being  admit- 
ted by  demurrer,  the  Court  pronounced  against  the  fraudulent  administra- 
tion. In  another  instance,  an  administration  had  been  fraudulently 
revoked;  and  the  fact  being  denied,  issue  was  joined  upon  it;  and  the 
collusion  being  found  by  a  Jury,  the  Court  gave  judgment  against  it. 

In  the  more  modern  cases,  the  question  seems  to  have  been,  whether 
the  parties  should  be  permitted  to  prove  collusion;  and  not  seeming  to 
doubt  but  that  strangers  might    So  that  collusion,  being  a  matter  extrinsic 
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of  the  causey  may  be  impated  by  a  stranger,  and  tried  by  a  jury,  and  de<* 
termined  by  the  Coarts  of  temporal  jurisdiction. 

And  if  a  fraud  will  vitiate  the  judicial  acts  of  the  Temporal  CourtSy 
there  seems  as  much  reason  to  prevent  the  mischiefs  arising  from  collusion 
in  the  Ecclesiastical  Courts,  which,  from  the  nature  of  their  proceedings, 
are  at  least  as  much  exposed,  and  which  we  find  have  been,  in  fact,  as  much 
exposed,  to  be  practised  upon  for  sinister  purposes,  as  the  Courts  in  West- 
minster-hall. 

We  are  therefore  unaniihously  of  opinion : 

First,  that  a  sentence  in  the  Spiritual  Court  against  a  marriage  in  a 
suit  of  jactitation  of  marriage  is  not  conclusive  evidence,  so  as  to  stop  the 
counsel  for  the  Crown  from  proving  the  marriage  in  an  indictment  for 
polygamy. 

But  secondly,  admitting  such  sentence  to  be  conclusive  *npon  r^^^oq-i 
such  indictment,  the  counsel  for  the  Crown  may  be  admitted  to  I-  -I 
avoid  the  effect  of  such  sentence,  by  proving  the  same  to  have  been 
obtained  by  fraud  or  collusion. 

Di  SabbaHy  20  Aprtlts,  1776. 

Ordered  by  the  Lords  Spiritual  and  Temporal  in  parliament  assembled, 
that  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  be,  and  he  is 
hereby  desired  to  favour  this  House  with  a  copy  of  his  Argument  upon 
the  Questions  proposed  to  the  Judges  by  this  House  yesterday. 


*HUGHES  V.  COENELIUS.     [*4a4] 


TRIN.  82  CAR.  2,— B.  R. 

[rBPOBTSD  2  SHOWER,  232.] 

The  sentence  in  a  foreign  Court  of  Admiralty  decreeing  a  ship  to  be  lawful  prize, 
is  conclasive ;  and,  therefore,  though  erroneous,  the  owner  cannot  recover  the 
ship  back  by  trover  against  Uie  vendee. 

Tbovbb  brought  for  a  ship  and  goods,  and  on  a  special  verdict  there 
18  found  a  sentence  in  the  Admiralty  Court  in  France,  which  was  with 
the  defendant. 

And  now  per  curiam  agreed  and  adjudged,  that  as  we  are  to  take  notice 
of  a  sentence  in  the  Admiralty  here,  so  ought  we  of  those  abroad  in  other 
nations,  and  we  must  not  set  them  at  large  again,  for  otherwise  the  mer- 
chants would  be  in  a  pleasant  condition  I  for  suppose  a  decree  here  in  the 
Exchequer,  and  the  goods  happen  to  be  carried  into  another  nation,  should 
the  courts  abroad  unravel  this  ?  It  is  but  agreeable  with  the  law  of 
nations  that  we  should  take  notice  and  approve  of  the  laws  of  their  countries 
in  such  particulars.  If  you  are  aggrieved,  you  must  apply  yourself  to 
the  king  and  council }  it  being  a  matter  of  government,  he  will  recom- 
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• 
mend  it  to  his  liege  ambassador  if  he  see  eanae ;  and  if  not  remedied^ 
he  may  grant  letters  of  marque  and  reprisal. 

And  this  case  was  so  resolred  bj  aU  the  Court,  upon  solemn  debate ; 
this  being  of  an  English  ship  taken  bj  the  Frenob  and  as  a  Dutob  ship* 
in  time  of  war  between  the  Dutch  and  the  French. 

Judgment  for  the  defendants. 


[*435]  *TREVIVAN  V.  LAWRENCE  ET 

ALIOS. 


MICH.— 8  ANNE.— B.  B. 

[bepobted  sal.  276.(a)] 

Estoppel. 

Iir  ejectment  upon  the  demise  of  B.  V.,  a  special  verdict  was  found, 
viz.;  that  S.  R.  was  seised  in  fee  of  the  lands  in  question,  and  that  being 
so  seised  H.  M.  recovered  judgment  against  him  in  debt  for  127^.,  in  B. 
B.  in  Michaelmas  Term,  1656,  which  thej  find  in  hsec  verba : — That  in 
Hilary  13  W.  8,  the  lessor  of  the  plaintifp,  as  adminbtrator  of  the  said 
H.  M.,  sued  a  scire  facias,  reciting  the  judgment  as  of  Trinity  Term, 
against  the  tertenants  of  the  lands  which  the  said  S.  B.  had  on  the  day 
of  judgment  recovered,  or  at  any  time. afterwards.  That  the  tertenants 
(of  which  the  defendant  was  one)  appeared  and  pleaded  nul  tiel  record, 
and  issue  joined  thereupon;  and  a  day  was  given  to  bring  in  the  record, 
at  which  day  the  record  of  the  judgment  of  Michaelmas  Term,  1656,  was 
produced,  and  judgment,  given  quod  hahetwr  tale  recordumy  and  execution 
awarded  :  That  thereupon  the  plaintiff  sued  out  an  elegit^  upon  which  an 
inquisition  was  taken,  and  the  lands  in  question  extended ;  and  for  the 
variance  between  the  judgment  recited  in  the  scire  facias,  and  that  given 
in  evidence,  the  Jury  doubted.  After  argument,  and  consideration  from 
Easter  Term  to  Michaelmas,-  the  Court  held,  that  the  def^MlaAts  were 
estopped  by  this  judgment  in  the  Scire  facias,  to  say  that  there  was  no 
judgment  in  Trinity  Term,  beoause  that  matter  had  be^  tried  against 
them,  and  the  defendants  were  concluded  to  falsify  the  ju^ment  in  the 
point  tried.  Thus,  if  a  scire  facias  be  brought  against  the  issue  in  tail, 
upon  a  judgment  in  debt  against  the  ancestor,  and  be  being  warned  makes 

r*4.^ft1  ^^^i^^^^i  ^®  ^^'^^^  ''^^  come  ^afterwards  and  say  that  he  is  tenant 
^  J  in  tail  \  so  if  be  plead  any  other  matter,  and  it  is  found  against 
him.  Also  they  held  the  judgment  upon  the  scire  facias  is  sufficient  title 
in  the  ejectment,  and  the  first  judgment  ileed  not  be  given  in  evidence.(6) 
2dly.  The  Court  held,  not  only  that  the  parties,  but  all  claiming  under 

(a)  Mod.  Gasei,  250. 

{b)  1  Sid.  04.    Baym.  19.    1  Lev.  41.     1  Eeb.  112,  141. 
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{hem,  or  tbis  reeoverj,  would  be  boand  by  this  estoppel.  As  if  a  man 
make  a  lease  by  indentare  of  D.,  in  wbich  be  hath  nothing,  and  after  pur- 
chases  D.  in  fee,  and  after  bargidns  and  sells  it  to  A.  and  his  heirs,  A. 
shall  be  bound  by  this  estoppel ;  and  that  where  an  estoppel  works  on  the 
interest  of  the  lands,  it  runs  with  the  land  into  whose  hands  soever  the 
land  comes,  and  an  ejectment  is  maintainable  upon  the  mere  e8toppel.(c) 

3dly.  The  Court  held,  that  not  only  the  parties,  and  all  claiming  under 
them,  but  the  Court  and  Jury  were  bound  by  this  estoppel,  and  that  the 
Jury  cannot  find  against  this  estoppel ;  and  the  Court  took  this  differencci 
that  where  the  pluntiff's  title  is  by  estoppel,  and  the  defendant  pleads 
the  general  issue,  the  Jury  are  bosnd  by  the  estoppel ;  for  here  is  a  title 
in  the  plaintiff  that  is  a  good  title  in  law,  and  a  good  title  if  the  matter 
had  been  diseloeed  and  relitd  on  in  pleading ;  bat  if  the  defendant  pleads 
the  special  matter,  and  the  plaintiff  will  not  rely  on  the  estoppel  when  ho 
may,  bnt  take  issue  on  the  faet,  the  Jury  e^all  not  be  bound  by  the 
estoppel,  for  then  they  are  to  find  the  truth  of  the  fact  which  is  against 
him.  Thus,  in  debt  for  rent  on  an  indenture  of  lease,  if  the  defendant 
plead  nil  dehei^  he  cannot  give  in  evidence,  that  the  plaintiff  has  nothing 
in  the  tenements;  because,  if  he  had  pleaded  that  specially,  the  plaintiff 
might  have  replied  the  indenture  and  estopped  him ;  but  if  the  defendant 
plead  nxhU  licLbuUj  &c.,  and  the  plaintiff  will  not  rely  on  the  estoppel,  but 
reply  Tiohuxt^  &c.,  he  waives  the  estoppel  and  leaves  it  at  large,  and  the 
Jury  shall  find  the  truth  notwithstanding  his  indenture.(c^ 


It  IS  intended  in  this  note  to  offer  one  or  two  remarks  upon  the  nature  of  e»> 
ioppeUf  a  head  of  law  once  tortured  into  a  variety  of  absurd  refinements,  bat  now 
almost  reduced  to  consonancy  with  tiie  rules  of  common  sense  and  justice.  The 
definition  of  aioppd  given  by  Lord  Coke  is,  to  be  sarcv  a  litUe  startling  >-^^^Am 
eHoppd  18  where  a  tnan  is  concluded  by  his  own  ad  or  aecepianoe  to  say  Ike 
tnUhJ^  And  ^certainly,  in  onr  old  law  hooks,  truth  appears  to  have  been  r^^o^i 
frequently  shut  oat  by  the  intervention  of  an  estoppel,  where  reason  and  ^ 

good  policy  required  that  it  should  be  admitted.  However,  notwithstanding  the 
unpromising  definition  of  the  word  esioppelf  it  is  in  no  wise  unjost  or  unreasonable^ 
but,  on  the  contrary,  in  the  dighest  degree  reasonable  and  just,  that  some  solemn 
mode  of  declaration  should  be  provided  by  law  for  the  purpose  of  enabling  men 
to  bind  themselves  to  the  good  faith  and  truth  of  representations  on  which  other 
persons  are  to  act.  Interest  reipuMicce  ut  sU  finis  Ji^iufii— but,  if  matters  wUch 
have  been  once  solemnly  decided  were  to  be  again  drawn  into  controversy,  if 
facts  once  solemnly  affirmed  were  to  be  again  denied  whenever  the  affirmnnt 
saw  his  opportunity,  the  end  would  never  be  of  litigation  and  confusion.  It  is 
wise,  therefore,  to  provide  certain  means  by  which  a  man  may  be  concluded,  not 
from  saying  the  truth,  bnt  from  saying  that  that,  which,  by  the  intervention  of 
himself  or  his,  has  once  become  accredited  for  truth,  is  fiEklse.  And  probably  no 
code,  however  rude,  ever  existed  without  some  such  provision  for  the  seoorit^  of 
men  acting,  as  all  men  most,  upon  the  representations  of  others. 

An  estoppel,  therefore,  is  an  admission^  or  something  which  the  law  treats  as 
equivalent  to  an  admission,  of  an  extremely  high  and  conclusive  *natnro    so 

(e)  \  Lev.  43.  2  Mod.  116.  2  Eeb.  364.  Mod.  Oases,  26S.  Bsjm.  21.  March. 
64,  pi.  99. 

{d)  Moor,  323.    Lut.  610,  1644.    Co.  Litt  47,  b.    2  Go.  4,  6. 
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liigH  and  so  conclasive,  that  the  party  whom  it  affects  iB  not  permitted  to  aver 
against  it  or  offer  evidence  to  controvert  it— though  he  may  show,  that  the 
person  relying  on  it  is  estopped  from  setting  it  np,  since  that  is  not  to  deny 
its  conclusiye  effect  as  to  himself,  bat  to  incapacitate  the  other  from  taking 
advantage  of  it.  Such  being  the  general  nature  of  an  estoppel,  it  matters 
not  what  is  the  fact  thereby  admitted,  nor  what  would  be  the  ordinary  and 
primary  evidence  of  that  fact,  whether  matter  of  record,  or  specialty,  or  writ- 
ing unsealed,  or  mere  parol :  the  fact  may  in  each  case  be  proved,  the  ordi- 
nary evidence  rendered  unnecessary  by  an  estoppel;  and  this  is  no  infinnge- 
ment  on  the  rule  of  law  requiring  the  best  evidence  and  forbidding  second- 
ary evidence  to  be  produced  till  the  sources  of  primary  evidence  have  heea 
eidiansted,  for  the  estoppel  professes,  not  to  supply  the  absence  of  the  ordinary 
instruments  of  evidence,  but  to  supersede  the  necessity  of  any  evidence  by  show- 
ing that  the  &ct  is  already  admitted :  and  so  too  h&s  it  been  held  that  an  admis" 
tf&n,  which  is  of  the  same  nature  as  an  estoppel,  though  not  so  high  in  degree, 
may  be  allowed  to  establish  facts,  which,  were  it  not  for  the  admission,  mast 
have  been  proved  by  certain  steps  appropriated  by  law  to  that  purpose :  for 
instance,  in  Bringloe  v.  Goodson,  6  Bing.  N.  G.  739,  a  deed  was  recited  to  be 
executed  in  pursuance  of  a  power  contained  in  the  wiU  of  P.  S.  A  will  purport- 
ing to  be  that  of  P.  S.  was  produced,  and  there  was  some  slight  evidence  that  it 
was  a  will  of  P.  S.  This  was  held  sufficient  evidence  to  go  to  the  jury  that  the 
will  produced  was  executed  by  P.  S.  without  calling  the  attesting  witnesses.  ^I 
do  not  put  the  admission,"  said  Tindal,  C.  J.,  '^  so  high  as  an  estoppel,  but  it  has 
its  effect  on  the  principle  laid  down  in  Shelley  v.  Wright,  Willis,  9,  where  a  party 
executing  a  deed  was  held  estopped  by  the  recital  of  a  particular  fact  in  that 
deed  to  deny  that  UlcL"  See  also  Slatterie  v.  Pooley,  6  Mee.  i  W.  664 ;  [New- 
hall  V.  Holt,  6  Mee.  &  W.  662 ;  Howard  v.  Smith,  3  Man.  &  Gr.  254;  3  Scott,  N. 
B.  674,  S.  G.;  Fox  v.  Waters,  12  Ad.  k  EIL  43.]  See,  however,  Giliettv. 
Abbott,  1  Ad.  ft  £11.  783,  where  a  deed  reciting  another  deed  was  admitted  on 
the  record,  but  it  was  held  that  it  involved  the  admission  of  so  much  only  of  the 
second  deed  as  was  recited,  and  that,  in  order  to  introduce  the  rest,  strict  proof 
was  requisite. 

"  Touching  esioppds"  says  Lord  Goke,  ^  which  are  a  curious  and  excellent 
sort  of  learning,  it  is  to  be  observed,  that  there  be  three  kinds  of  estoppels ;  via. 
hff  matter,  of  record,  by  matter  in  writing,  and  by  maUer  in  pais"  Although  his 
lordship  uses  the  word  "  writing,"  it  is  clear  that  the  writing  which  is  to  operate 
as  an  estoppel  must  be  a  deed»  See  Stratton  v.  Rastall,  2  T.  B.  366 ;  Lampon  t. 
Gorke,  6  B.  ft  Ad.  611 ;  Greaves  y.  Key,  3  B.  ft  Ad.  313.    Estoppels,  therefarei 


1.  By  matter  of  record* 

2.  By  deed, 
d.  In  pais, 

A  number  of  instances  of  estoppel  by  matter  of  record  are  to  be  found  in  the 
old  books,  which  all  serve  to  illustrate  one  proposition,  viz.  that  a  record  im- 
ports such  absolute  verity  that  no  person  against  whom  it  is  producible  shall  be 
permitted  to  aver  against  it.  Gne  of  the  latest  instances  of  this  occuired  in 
B.  y.  Garlile,  2  B.  ft  Ad.  262.  In  that  case,  the  defendant  had  been  convicted 
of  a  seditious  libel,  and  brought  a  writ  of  error  in  the  Qneen's  Bench,  assign- 
ing for  error  in  fact,  that  there  was  but  one  of  the  justices  named  in  the  commia- 
kion  present;  when  the  jury  gave  their  verdict.  Gn  the  record  returned  to  the 
King^s  Bench  (and  which  was  made  up  in  the  ordinary  way,)  it  appeared  that  a 
sufficient  number  of  the  justices  were  present,  and  the  Gourt  held  that  it  was  not 
competent  to  the  defendant  to  question  the  fact  so  stated.     "The  authori- 
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ties,"  aaid  Lord  Tenterden,  delivering  tbe  jndgment  of  the  court,  '*  are  clear  that 
a  partj  cannot  be  received  to  aver  as  error  in  fibcti  a  matter  contrary  to  the  record. 
In  1  Inst.  260,  Lord  Coke  says :— '  The  rolls,  being  the  records  or  memorials  of 
the  judges  of  the  courts  of  record,  import  in  them  such  incontroUable  credit  and 
verity,  as  they  admit  of  no  averment,  plea,  or  proof  to  the  contrary.  And,  if  such 
a  record  be  alleged  and  it  be  pleaded  that  there  is  no  such  record,  it  shall  be  tried 
only  by  itself;  and  the  reason  hereof  is  apparent,  for  otherwise  (as  our  old  au- 
thors say,  and  that  truly,)  there  should  never  be  any  end  of  controversies,  which 
should  be  inconvenient.'  The  cases  from  Telverton  and  Sir  Thomas  Raymond, 
(King  V.  CK)sper,  Yelv.  68 ;  Okeover  v.  Overbury,  T.  Raym.  231,)  are  direct 
authorities  upon  this  point,  as  well  as  that  for  which  they  were  cited;  and  one  of 
the  instances  put  by  Lord  Hale,  viz.  that  the  court  was  not  sitting,  is  very  like 
the  present  case.  Other  cases  were  quoted  at  the  bar  upon  this  point;  Whistler 
V.  Lee,  Cro.  Jac.  559 ;  Palmer  v.  Webb|  2  Lord  Raym.  1415,  and  the  authorities 
in  Bac.  Abr.  tit.  Error,  and  it  is  nnneceesaiy  to  repeat  them ;  but  it  may  be  pro- 
per to  observe,  that  one  of  them,  viz.  MoUns  v.  Werby,  1  Lev.  76,  1  Sid.  94, 1 
Keble,  355,  is  quite  analogous  to  the  present.  That  was  a  writ  of  error  on  a 
judgment  in  the  Palace  Court,  said  to  be  holden  before  James  Duke  of  Ormond: 
the  error  assigned  was,  that  the  court  was  not  holden  before  the  Duke,  but  before 
his  deputy;  and  this  was  held  not  assignable  being  contrary  to  the  record.  In 
the  case  of  Bowsse  w.  Cannington,  Cro.  Jac.  244,  the  error  assigned  was,  that  one 
W.  B.,  of  Bradfield,  was  returned  *upon  the  jury  process ;  and  one  W.  r^^ooi 
B.,  of  Metfield,  who  was  another  person,  and  not  returned,  was  sworn. 
And  this  was  held  not  assignable  for  error,  because  contrary  to  the  record,  and 
the  party  estopped ;  for,  otherwise,  every  record  might  be  brought  in  question 
upon  such  surmise.  I  will  mention  one  more  case  only,  viz.  Cole  v.  Green,  1 
Lev.  309.  An  action  of  waste  was  brought  in  the  Court  of  Hustings  of  the  city 
of  London :  there  were  two  trials ;  upon  the  first,  the  verdict  was  for  the  plainti^ 
and  upon  the  second  for  the  defendant,  and  the  judgment  was  given  for  the 
defendant.  The  plaintiff  brought  a  writ  of  error,  which  was  heard  before  seve- 
ral of  the  judges  assigned  for  that  purpose  in  St.  Martin's  le  Grand ;  the  errors 
there  assigned  are  not  applicable  to  the  present  case.  The  judgment  given  for 
the  defendant  in  the  Hustings  was  reversed,  and  judgment  given  for  the  plaintiff 
on  the  first  verdict.  Upon  this  reversal  of  the  judgment,  the  original  defendant 
brought  a  writ  of  error  in  the  House  of  Lords,  and  there  assigned  for  error  that 
the  jury  did  not  come  out  of  the  four  nearest  wards,  as  by  the  custom  of  London 
they  ought  to  do.  The  defendant  in  error  pleaded  in  nuUo  est  erratumf  and  upon 
argument,  the  Lords,  irith  the  advice  of  the  judges,  resolved, — ^first,  that  this  was 
not  assignable  for  error,  being  contrary  to  the  record,  because  the  award  of  the 
venire  facias  is  out  of  the  four  nearest  wards,  and  the  writ  returned  served  accord- 
ingly; and  secondly,  that  in  nuUo  est  erraium  is  a  demurrer;  and  although  there 
be  error  in  fact,  that  is  not  confessed  by  the  demurrer,  it  not  being  assignable, 
but  the  demurrer  upon  it  is  in  point  of  law,  because  not  assignable,  and  the  judg* 
ment  given  at  St.  Martin's  was  affirmed.  This  is  a  judgment  pronounced  by  the 
highest  tribunal  of  the  country;  the  matter  is  settled,  as  I  have  before  observed, 
by  a  series  of  decisions,  and  the  rules  in  this  respect  have  been  perfectly  esta- 
blished, and  long  known  and  received  as  law  in  Westminster  Hall.  For  these 
reasons  the  judgment  of  the  court  below  must  be  affirmed."  See  also  Reed  v. 
Jackson,  1  East,  355,  where  the  court  would  not  permit  evidence  to  be  given  that 
the  verdict  had  been  entered  by  a  mistake  of  the  associate.  To  a  similar  effect 
are  R.  v.  Shaw,  K.  A;  R.  C.  C.  526 ;  Leighton  v.  Leighton,  1  Stra.  210.  [See 
instances  of  a  similar  principle  applied  in  favour  of  statements  in  convictions, 
Brittain  v.  Kinnard,  1  B.  A^  B.  432 ;  Be  Clarke,  2  Q.  B.  619.] 
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Howerer,  thiB  conclusive  eflEeet  of  a  focord  u  limited  bj  oertain  rales  and  oon- 
nderationi.  Severml  cMes  are  mentioned  in  Caau  Dig.  Estoppel,  £.  i  to  E.  10, 
(most  of  which  will  be  found  to  api^y  not  merely  to  an  eetoppel  by  record,  bat 
to  all  caees  of  estoppel  whatever,)  in  which  it  does  not  operate  conclneiTely.  For 
instance— 

1.  Where  the  record  ia  coram  nonjudiee.  As,  if  the  reeoid  were  of  an  indict* 
ment  purporting  to  have  been  determined  in  the  Common  Pleas,  a  oonrt  having 
no  crimiiud  jurisdiction. 

2.  Where  ihe  trulh  appean  m  ike  same  record  (Go.  Litt  862  b.)  As,  fat 
instance,  where  the  record  shows  that  a  judgment  which  is  relied  open  aa  an 
estoppel  has  been  reversed  in  error. 

3.  Where  the  (king  OMerred  ie  eomieient  $nih  ike  record^ — which  is,  indeed,  no 
exception  at  alL 

4.  Where  iheaUeffotioninihe  record  ieuneertam.  For  an  estoppel,  not  being 
&voared  by  the  hiw,  ought  to  be  certain  to  every  intent;  Go.  Litt  352  5,  303  a. 
And,  therefore,  '^  if  a  thing  be  not  directly  and  precisely  alleged,  it  shall  be  no 
estoppel  f'  Go.  Litt  352  6. 

6.  Or  tf  alleged  weerdy  by  waff  of  wppoeaL  The  words  used  by  Lord  Coke 
are^  "  Matters  alleged  by  way  of  snpposal  in  oonnto  shall  not  conclude  after  non- 
suit. Otherwise,  it  is  after  judgment  given.  And,  after  nonsuit,  albeit  the  snp- 
posal in  the  count  shall  not  conclude,  yet  the  bane,  title,  replication,  or  other 
pleading,  of  either  party,  which  is  precisely  alleged,  shall  oonclude  after  nonsuit, 
and  hereby  are  the  words  reconciled."    Co.  Litt  352  b. 

Or,  6,  le  not  traeermble  or  material. — See  Attorney-Gen.  v.  King,  6  Price, 
195  i  and  see  Go.  Litt  352  5.  As,  £br  instence,  the  day  in  an  indictment  On 
this  principle,  too,  seems  to  have  proceeded  Skipwith  v.  Green,  1  Stra.  €10 }  8 
Mod.  311,  where  the  tenant  was  held  not  to  be  estopped  by  the  description  of  the 
aatare  of  the  land  in  the  lease. 

Or,  7.  Where  there  ie  an  eetoppd  agamai  an  eetoppd.  For,  to  use  the 
expression  of  Lord  Coke,  ^  estoppel  against  estoppel  setteth  the  matter  at  large.** 

&  To  these  may  be  added  the  role  that  eetoppde  ought  to  be  mutual — laid 
down  by  many  of  our  text  writers  (see  Co.  Litt  362,  Gro.  Ella.  37.)  Thas,  if  a 
man  take  a  lease  of  his  own  lands  from  a  married  woman  by  indenture,  this  works 
no  estoppel  on  either  part,  because  the  married  woman  not  being  estopped  by 
reason  of  her  disability,  the  lessee  is  not  so.  Yet  this  rnle  that  an  edoppei  mmei 
be  mutualf  otherwiee  neither  party  is  boundf  must  be  taken  with  some  limitation, 
and  probably  on  accurate  investigation  would  be  found  to  apply  to  thoee  cases 
only  where  both  parties  are  intended  to  be  bound,  since  otherwise  there  could  be 
no  estoppel  by  deed  poll.  Lideed,  in  Bac  Abr.  tit  Leases,  (o),  it  is  remarked 
that  i^ere  a  lease  is  by  deed  poll,  the  lessee  is  not  estopped  to  say  that  the  leesor 
had  nothing  in  the  land ;  ^but,''  it  is  added,  ^  it  should  seem,  that  such  lease  by 
deed  poll  binds  the  lessor  himself  as  much  as  if  it  were  by  indenture,  because  it 
is  CKecuted  on  his  part  with  the  very  same  solemnity,  and  therefore  it  riiould  seem 
that  he  is  bound  by  such  lease  by  way  of  estoppeL" 

9.  It  is  also  a  rule  that  there  is  no  estoppel  where  an  intsrest  passes.  The 
meaning  of  which  is  that  the  person  who  accepts  a  grant  is  not  estopped  from 
saying  tiiat  it  does  not  pass  so  great  an  estete  as  it  purports  to  convey,  though 
he  is  estopped  from  saying  that  it  passes  no  estate  at  alL  Hie  cases  decided  on 
tfaii  point  will  be  hereafter  mentioned. 

The  principal  limitation  to  the  conclusive  effect  of  a  record  is  that  arimngfrom 
r*4391  ^^  consideration  that  it  is,  in  most  *cases,  not  binding,  or  even  evi> 
*'        ^  denoe,  as  between  all  persons. 

Questions  of  this  sort  asually  arise  on  judgmenisy  they  being  by  for  the  most 
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extenmve  apeciea  of  records.    With  rq;ard  to  their  dcmdnnTe  efiect,  thej  may 
be  divided  into  two  dmaaes: 

1.  JudgmentB  in  rem. 

2.  Jndgmentfl  in  personam;  or  perhaps  it  would  be  more  accurate  to  aaj  inter 
partesj  sinoe,  as  wiU  presently  be  pointed  out  more  clearly,  an  adjudication  upon 
the  status  of  a  particular  person  is  as  much  entitled  to  the  conclusive  effect  of  a 
judgment  in  rem,  as  is  .an  adjudication  on  the  status  of  a  particular  inanimate 
thing. 

With  regard  to  both  these  classes  one  observation  may  be  made,  viz.  that  for 
the  mere  purpose  of  proving  the  existence  of  a  judgment,  the  production  of  a 
record  of  either  sort  is  conclusive  upon  all  the  world.  Thus,  though  a  judgment 
against  A.  is,  generally  speaking,  no  evidence  against  B.,  yet,  where  A.  sues  B. 
for  negligence  as  his  agent,  he  may,  to  prove  the  consequences  of  the  negligence 
to  himself,  produce  the  record  of  a  judgment  obtained  against  him  by  a  third 
parfy,  in  an  action  brought  in  consequence  of  that  negligence.  The  verdict  in 
such  case,  to  use  the  expressions  of  the  court  in  Qreen  v.  New  Biver  Company, 
4  T.  B.  590,  if  mdenoe  €u  iothe  quanium  of  damages,  {hough  not  €u  to  the  fiiot 
of  the  ir^ry.  See  also  B.  v.  Hebden,  Bing.  N.  P.  231.  [Pritohard  v.  Hitchcock, 
6  Man.  k  Or.  161  ]  6  Scott,  N.  B.  851,  S.  G.  is  to  the  same  effect  It  was  an 
action  upon  a  guaranty  that  certain  bills  accepted  by  one  William  Hitchcock 
ahould  be  paid  at  maturity;  the  defendant  pleaded  payment  by  the  acceptor  in 
satisfaction,  which  was  traversed  by  the  replication ;  the  acceptor  had  in  fiict 
handed  over  the  amount  of  the  bills  to  the  plaintiff,  but  a  fiat  in  bankruptcy  hav- 
ing issued  against  him,  his  assignees  in  an  action  for  money  had  and  received, 
recovered  the  money  back.  It  was  held  that  the  record  of  the  judgment  reco- 
▼ered  by  the  assignees  was  not  conclusive  (if  indeed  any)  evidence,  to  show  that 
the  money  belonged  not  to  the  acceptor  but  to  his  asstgnees,  but  that  it  was 
admissible  as  a  medium  of  proo^  to  show  that  the  money  had  been  recovered 
back  by  them.] 

But,  in  the  great  majority  of  cases,  the  record  of  the  judgment  is  produced  in 
evidence,  not  for  the  purpose  of  proving  the  bare  fiict  of  its  own  existence,  but 
for  that  of  concluding  some  party  upon  the  point  adjudicated.  And  here  arises 
the  distinctioii,  above  adverted  to,  between  judgments  in  rem  and  judgments  inter 
partes ;  the  former  having  this  conclusive  effect,  as  between  all  persons  whatever ; 
the  effect  of  the  latter  being  much  more  limited. 

A  judgment  in  rem  I  conceive  to  be  an  adjudication  pronounced  (as  its  name 
indeed  denotes)  upon  the  status  of  some  particular  8nbject*matter,  by  a  tribunal 
having  competent  authority  for  that  purpose.  Such  an  a^iudication,  being  a 
most  solemn  declaration  from  the  proper  and  accredited  quarter,  that  the  status 
of  the  thing  adjudicated  upon  is  as  declared,  concludes  all  persons  from  saying 
that  the  status  of  the  thing  adjudicated  upon  was  not  such  as  declared  by  the 
adjudication. 

The  principal  examples  of  the  effect  of  judgments  in  rem  occur  in  the  Spirit- 
■al  and  Admiralty  Gourts,  and  will,  in  a  subsequent  part  of  the  note,  be  adverted 
io.  We  are  now  upon  the  judgments  of  oourts,  strictly  speaking,  of  record ;  and, 
among  tiiese,  some  instances  may  be  found  of  decisions  in  rem.  Thus,  the  Court 
of  Exchequer  having,  in  certain  revenue  cases,  a  right  to  condemn  goods,  its 
judgment  is  oondusive  against  all  the  worhl,  that  the  goods  so  condemned  were 
liable  to  seizure.  ^  Where,"  said  Lord  Kenyon,  in  Geyer  v.  Aguilar,  7  T.  B.  «96, 
''there  has  been  a  proceeding  in  the  Exchequer, and  a  judgment  in  rem, so  long 
as  the  judgment  remains  in  force  it  is  obligatory  upon  the  parties  who  have  civil 
rights  depending  on  the  same  question.''  See  slso  Bing.  N.  P.  244 ;  and  see  the 
elaborate  judgment  in  Scott  v.  £ttkearman,  2  BL  977.    And  the  very  qualifioation 
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of  this  rale  faraiahes  the  best  fllnstration  of  the  general  principle ;  for,  though 
the  condemnation  of  the  goods  is  thns  conclosiyei  because  it  is  a  proceeding  in 
rem,  yet  a  conviction  oHHoq  person  committing  the  xllegalitji  though  bj  the  same 
court  and  concerning  the  same  transaction,  is  not  so,  because  that  is  a  proceed- 
ing in  personam.  Hart  ▼.  Macnamara,  4  Price,  164,  note.  [So  an  order  of  ses- 
sions confirming  an  order  of  remoyal  is  said  to  be  in  the  nature  of  a  judgment 
in  rem,  and  conclusiye  against  all  the  world ;  but  an  order  of  the  same  court 
quashing  an  order  of  remoyal  concludes  only  the  contending  parishes.  See  B. 
y.  Wick  St  Lawrence,  bB.k  Ad.  534 ;  R.  y.  Glint,  11  Ad.  A;  EIL  624,  note ;  B. 
y.  (Greenwood,  3  Q.  B.  370.]  As  to  the  effect  of  an  aeqmttdl  of  goods  in  the  Ex- 
chequer, see  Gooke  y.  Sholl,  5  T.  B.  255. 

The  reader  will  sometimes  find  dicta,  from  which  he  might  be  induced  to  infer, 
that,  in  order  that  a  judgment  in  rem  may  have  this  binding  effect,  it  moat  be 
the  judgment  of  a  court  of  exehiswe  jurisdUction, 

It  is  submitted,  however,  that  this  proposition  cannot  be  maintained.  The 
universal  effect  of  a  judgment  in  rem  depends,  it  is  submitted,  on  this  principle^ 
viz.  that  it  is  a  solemn  declaration,  proceeding  from  an  acc»^ited  quarter  con- 
cerning the  status  of  the  thing  adjudicated  upon ;  tohich  very  declaration  operates 
T*AA(il  ^^^^^*^f^^^9hf  ^pon  the  status  of  the  thing  *adjudicated  upon,  and,  ^pso 
^  '  faetOj  renders  it  such  as  it  is  thereby  declared  to  be.  Thus  a  condemna- 
tion of  goods  in  the  Exchequer  not  merely  declares  the  goods  to  be  liable  to  for- 
feiture, but  accomplishes  the  forfeiture  accordingly.  A  sentence  in  the  Prise 
Court  not  merely  declares  the  vessel  prize,  but  vests  it  in  the  captors.  NoW| 
when  the  status  of  the  thing  is  thus  altered,  it  seems  to  follow,  as  a  neceasaiy 
consequence,  that  the  sentence  altering  it  must  conclude  all  the  world ;  for  how 
vain  would  it  be  to  try  an  issue,  whether  the  thing  be  or  be  not  as  decreed,  when 
the  decree  has  already  not  only  declared,  but  rendered  it  such  I  To  this  point 
tend  the  observations  of  the  court  in  Scott  v.  Shearman,  where  the  judgment  in 
rem  is  held  to  be  conclusive  in  the  action,  ''  because  the  property  of  the  goods 
being  changed,  and  irrevocably  vested  in  the  Crown  by  the  judgment  of  condem* 
nation,  it  follows,  as  a  necessary  consequence,  that  neither  trespass  nor  trover 
can  be  maintained  for  taking  them  in  an  orderly  manner.''  And  it  is  submitted 
that  this  must  be  Lord  Coke's  meaning,  where  he  states  in  1  InsL  352  6,  that 
'^  where  the  record  of  the  estoppel  doth  run  to  the  disabilitie  or  legitimation  of 
the  person,  there  all  strangers  shall  take  benefit  of  that  record,  as  auUawriej  ea> 
eommengementj  profession^  attainder  of  prcBmunire,  dke.,  feUmie^  dhc»,  basiardief 
mulierUej  and  shall  conclude  the  parties,  though  they  be  strangers  to  the  record," 
In  all  these  cases,  it  will  be  observed,  the  record  operates  upon  the  status  of  the 
individual.  Thus  judgment  of  ouUawrie  not  merely  declares  the  party  an  out- 
law, but  renders  him  so,  and  is,  therefore,  as  it  is  submitted,  a  judgment  in  rem, 
and  resembles  the  act  of  the  Ecclesiastical  Court  depriving  a  man  of  his  prefer* 
ment  or  conferring  on  him  the  new  character  of  an  administrator. 

Now  if  this  be  the  principle,  it  seems  impossible  to  say  that  where  the  statos 
of  the  thing  is  actually  operated  on,  that  operation  shall  be  of  less  effect  because 
some  other  court,  had  it  been  called  upon,  might  have  produced  a  similar  one. 
It  is  admitted  that  it  may  happen  that,  afler  a  court  of  competent  jurisdiction 
has  decreed  in  rem,  some  other  court  proceeding  likewise  in  rem,  may  pronounce 
a  contrary  decfee  on  the  same  subject-matter.  But  it  is  submitted,  that  suck 
second  court  arrogates  to  itself  a  power  of  appeal,  and  that  it  is  only  viewed  in 
the  light  of  a  judgment  of  a  court  of  appeal  that  its  deciBion  can  be  looked  upon 
as  warrantable. 

With  regard  to  these  judgments  in  rem,  it  is  scarce  necessary  further  to  ob- 
serve, that  they,  like  all  others,  fall  within  the  rule  laid  down  by  Comyns,  C  B^ 
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and  aboTe  cited ;  and  are  condnsiye  as  to  notliing  wliicli  might  have  not  been 
in  question,  or  was  nbt  material    Attornej-General  y.  King,  6  Pricei  195. 

Next  with  regard  to  the  judgment  of  a  court  of  record  inter  partes. 

The  great  maxim  which  governs  its  effect  is, — Bes  inter  aUoe  acta  aiteri  nocere 
non  debet.  The  rule  laid  down  in  the  celebrated  judgment  of  De  Grey,  G.  J.,  is, 
it  will  be  recoUected,  that  the  judgment  is  conclusive  between  the  same  parties. 
In  Buller's  Nisi  Prius,  233|  the  rule,  and  the  reason  for  the  rule,  are  stated  to  be 
that  ''  the  verdict  ought  to  be  between  the  same  parties,  because,  otherwise,  a 
man  might  be  bound  by  a  decision,  who  had  not  Uie  liberty  to  cross-examine ; 
and  nothing  can  be  more  contrary  to  natural  justice,  than  that  a  man  should  be 
injured  by  a  determination  that  he,  or  those  under  whom  he  elatnis,  was  not  at 
liberty  to  controvert"  To  the  same  effect  is  Comyns's  Dig.  tit  Estoppel,  Go  Litt 
352,  and  Gaunt  v.  Wainman,  3  Bing.  N.  C.  69,  ubi  per  Tindal,  G.  J.  '^According 
to  Go.  Litt  352  a. '  every  estoppel  ought  to  be  reeiproedl ;  and  that  is  the  reason 
that,  regularly,  a  stranger  shall  neither  take  advantage  of,  nor  be  bound  by  the 
estoppeL'  It  would  be  hard,  indeed,  if  it  were  otherwise."  See,  too^  Doe  d.  Mar- 
chant  V.  Errington,  6  Bing.  N.  G.  79. 

The  words  above  printed  in  italics  from  the  passage  in  BuUer  give  the  proper 
expression  of  the  extent  to  which  estoppels  are  permitted  under  this  rule.    It 
I  would  be  hard,  it  is  remarked,  "  that  a  man  should  be  injured  by  a  determination 

that  he,  or  those  under  whom  he  claims^  was  not  at  liberty  to  controvert" 

There  is,  however,  no  hardship  in  holding  that  a  man  shall  be  bound  by  that 
which  would  have  bound  those  undef  whom  he  claims  quoad  the  subject-matter 
*of  the  claim ;  for  qui  sentit  commodum  sentire  debet  et  onus,  and  no  r«44ii 
man  can,  except  in  certain  cases  excepted  by  the  statute  law  and  the  law 
merchant,  transfer  to  another  a  better  right  than  he  himself  possesses. 

The  record,  therefore,  of  a  verdict  followed  by  a  judgment  in  a  suit  inter  partes 
will  estop, 

1.  Parties — and 

2.  iV»mM  thereto. 
One  of  the  chief  authorities  as  to  the  effect  of  a  previous  verdict  in  an  action 

inter  partes  is  Outram  v.  Morewood,  3  East,  346,  in  which  the  principles  and 
authorities  on  which  this  part  of  the  law  of  estoppel  depends  are  stated  with 
great  force,  learning,  and  clearness,  by  the  L.  G.  J.  In  Outram  v.  Morewood, 
the  dechiration  against  Morewood  and  Ellen  his  wife  was  in  trespass,  for  break- 
ing and  entering  the  Gow  Glose,  and  digging  coal  there. 

Flea  2.  That  on  the  2nd  of  November,  38  Eliz.,  John  Zouch  was  seised  in  fee 
of  the  locus  in  quOf  and  levied  a  fine  to  the  use  of  Roper  and  others  in  fee,  who 
suffered  a  recovery  to  the  use,  as  to  the  coal,  of  John  Zouch  for  eighty  years,  si 
tafndiu  vixerit,  remainder  to  John  2iOnch  junior  (his  son)  in  tail  male,  remainder 
to  John  Zouch  junior  in  fee ;  that  John  Zouch  senior  died,  and  that  John  Zouch 
junior  conveyed  by  bargain  and  sale  to  Johnson,  Turner,  and  Meymoth  in  fee ; 
thai  the  coai  mentioned  in  the  dedaraiion  was  part  of  the  coal  so  bargained  and 
soldf  and  that  John  Zoneh  junior  afterwards  died  without  issue.  Title  was  then 
derived  from  Johnson,  Turner,  and  Meymoth,  to  George  Morewood,  who  devised 
to  the  defendant  JBllen  in  fee,  and  died  seised,  after  which  the  defendant  Ellen 
intermarried  with  the  other  defendant    Wherefore,  Ac 

B^ication.  That  the  defendants  ought  not  to  be  admitted  to  aver  that  the 
coal  mentioned  in  the  declaration  was  part  of  the  coal  bargained  and  sold, 
because  in  E.  32,  G.  3,  the  plaintiff  sued  the  defendant  Ellen  in  trespass  for 
breaking  and  entering  the  same  identical  coal-mine.  That  the  said  Ellen  pleaded 
title  as  above,  and  averred  that  the  coal  in  the  declaration  in  that  action  men* 
tioned  was  part  of  the  coal  bargained  and  sold  as  aforesaid.    That  the  plaintiff 
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traversed  the  Ia8t*metitioned  avennenti  that  issne  was  joined  on  lliat  traverse,  and 
the  issae  found  for  the  plaintiff,  and  tiiat  judgment  thereupon  followed,  and  so 
the  plaintiff  prayed  judgment,  si,  kc 

Demurrer  and  Joinder, 

The  replication  was  held  good.  ^  The  question,"  said  Ellenborough,  G.  J., 
"  iff  toheiher  the  defendants j  the  husband  and  wife^  are  estopped  by  this  vtrdiet  and 
judgment  from  aoerringt  eowtranf  to  the  iiUe  there  found  against  ihe  wife,  that 
ike  eoaimines  now  in  quesHson  are  pared  of  the  eocimines  bargained  and  sold  by 
ihe  indenture  above-mentioned.  The  operation  and  effect  of  this  findhig,  if  it  ope- 
rate at  all  as  a  conclusiTe  bar,  must  he  by  way  of  estoppel  If  the, wife  were 
bound  by  this  finding,  as  an  estoppel,  and  precluded  from  averring  the  contrary 
of  what  was  then  so  found,  the  husband,  in  respect  of  his  privity,  either  in  estate 
or  in  law,  would  be  equally  bound,  according  to  what  is  said  in  Co.  Litt.  352  a. 
*  Privies  in  estate,  as  the  feoffee,  lessee,  Ac. — privies  in  law,  as  the  lords  by 
escheat,  tenant  by  the  curtesy,  tenant  in  dower,  the  incumbent  of  a  benefice,  and 
others  that  come  in  by  act  of  law  in  the  post,  shall  be  bound  by  and  take  advan- 
tage of  estoppels.*  The  question  then  is.  Is  the  wife  herself  estopped  by  this 
former  finding  to  aver  the  contrary?  In  Brooke,  tit.  Estoppels,  pi.  15,  (who  cites 
33  H.  6,  7,  19,  50;  and  see  also  Bro.  Estate,  158,  2  E.  4,  17),  it  is  said  to  be 
'agreed  that  all  the  records  in  which  the  freehold  comes  in  debate  shall  be 
estopped  with  the  land  and  run  with  the  land,  so  that  a  man  may  plead  this  as 
party,  or  as  heir,  as  privy,  or  by  que  estate.'  Bat  if  it  be  said,  that  by  '  the  free- 
hold coming  in  debate,  must  be  meant  a  question  respecting  the  same^  in  a  suit 
in  which  the  fireehold  is  immediately  recoverable  as  in  an  assize  or  writ  of  entry, 
I  answer  that  a  recovery  in  any  one  suit  upon  issue  joined  on  matter  of  title,  is 
equally  conclusive  upon  the  subject-matter  of  such  title,  and  that  a  finding  upon 
title  in  trespass  not  only  operates  as  a  bar  to  the  future  recovery  of  damages  for 
T^AJ.01  ^  ^'^P^^^  founded  on  the  same  injury,  but  also  operates  by  *way  of  es- 
'-  ^  toppel  to  any  action  for  any  injury  to  the  same  supposed  right  of  posses- 
sion.'' 

His  lordship  cited  a  case  reported  in  3  Leon.  194,  in  support  of  the  above 
view,  and,  after  commenting  upon  the  authorities  relied  upon  as  sustaining  the 
contrary  doctrine  and  showing  that  no  one  of  them  negatived  the  conclusiveness 
of  a  verdict  found  on  any  precise  point  once  put  in  issue  between  the  same  par» 
ties  or  their  privies,  concluded  by  saying, — **  The  cases  adverted  to  by  Lord  Hale, 
and  which  have  been  fuUy  explained  and  enfbrced  by  the  defendant's  counsel, 
together  with  the  other  authorities  on  the  subject  of  protestation  and  estoppely 
dted  from  Bro.  Abr.  IVotestation,  pi.  9, — Fitzherbert,  Estoppel,  pi.  20,  are,  in 
our  opinion,  as  weU  as  npon  tiie  reason  and  convenience  of  the  thing,  and  the 
linalogy  to  the  ruks  of  law  in  other  cases,  decisive  thai  the  husband  and  wife,  ike 
defendants  in  this  ease,  are  estopped  by  ^  former  verdiet  and  judgment  on  the 
same  point  in  ike  action  oftrespasSf  to  whick  fAe  wife  was  apartyjfrom  averring 
ikat  ike  eoaH'-mines  in  question  are  parcel  of  the  cocd'mines  bcargained  and  sold  by 
Bir  John  Zouek,  and  consequently  that  the  plaintiff  ought  to  recover." 

See  further, — ^Ward  v.  Wilkinson,  4  B.  ft  Ad.  412 ;  Simpson  v.  Pickering,  1 
C,  H.  ft  R.529;  and  Eastmure  v.  Lawes,  6  Bing.  N.  C.  450;  from  which  last 
case  it  appears,  as  was  indeed  always  clear  on  principle,  that  a  verdict  negativ* 
ing  the  right  of  a  defendant  stated  in  his  plea,  estops  him  in  a  subsequent  action 
from  asserting  that  right  as  plaintiff  against  the  same  party.  It  was  an  action  of 
debt  witii  the  common  counts  for  money  had  and  received,  money  paid,  and  on 
an  aceount  stated.  The  plea  stated,  that  the  defendant  in  tiiis  action  having  fbr- 
meriy  sued  the  plaintiff,  he  pleaded  the  present  demand  by  way  of  set-off,  and 
that  a  verdict  was  found  against  the  set-off.    JK^ioa^Mm^-That  no  evidence  was 
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offered  in  sopport  of  the  said  plea  of  set-off.  Jk/nwrnnr  thereupon.  ''  And  the 
question/'  said  his  lordship,  '^is  whether,  after  a  precise  issue  has  been  found 
against  the  plaintiff,  he  may  bring  an  action,  and  agitate  the  whole  matter  over 
again."  ••••''  Consistently  with  the  decision  in  Outram  t.  Morewood,  I 
cannot  see  how  an  estoppel  can  be  set  aside  on  the  ground  set  forth  in  this 
replication." 

That  the  principle  on  which  Eastmure  t.  Lawes  was  decided  is  a  oorrecC  one 
there  can  be  no  doubt,  but,  I  confess,  it  strikes  me  that  there  maj  be  some  as  to 
its  applicability  to  that  particular  case  if  the  deeiaionB  in  Tuek  t.  Tuck,  6  MeOb 
A  W.  109  ;  and  Eolner  v.  Bailey,  ib.  382,  viz.  that  a  defendant  is  not  entitled  to 
a  verdict  on  a  plea  of  setoff,  nnless  he  proTOS  so  maeh  of  it  as  with  the  other 
defences  on  the  record  will  constitute  a  defence  to  the  entire  action,  are  to  be 
supported.  [The  doctrine  adhered  to  in  other  cases  has  led  to  almost  inextri- 
cable difficulties  in  replying  to  a  plea  of  set-off  where,  for  instance,  a  part  of  the 
setoff  has  been  paid,  and  part  is  barred  by  the  Statutes  of  Limitatioas  or  an  In* 
solrent  act  See  the  cases  referred  to  in  argument,  Francis  ▼.  Dodsurorth,  4  0. 
B.  202.] 

It  must  be  observed,  that  a  verdict  against  a  man  suing  in  one  capacity  will 
not  estop  him  when  he  sues  in  another  distinct  capacity,  and,  in  fi^t,  as  a 
different  person  in  law.  Robinson's  case^  6  Esp.  92  b ;  Com.  Dig,  Estop* 
pel,C. 

[From  the  judgment  in  the  case  of  the  Fishmongers'  Company  y.  Robertson, 
6  Man.  k  Gr«  192,  it  would  appear  that  the  fisct  of  a  corporation  suing  even 
upon  an  exec^tUny  contract  not  under  seal  would  estop  ihemliy  maUer  of  record 
fjrom  setting  up  tiie  want  of  tiieir  common  seal  to  the  same  contract  in  a  cross 
action  upon  it.  In  The  Mayor  of  Sandwidi  v.  The  Queen,  Cam.  Seac,  10  Q. 
B.  571,  a  municipal  corporation  having  assessed  compensation  to  a  dismissed 
officer  in  obedience  to  a  mandamus,  was  holden  to  be  estopped  from  disputing 
his  right  to  compensation  in  a  subsequent  proceeding  by  mandamus  to  compel 
them  to  execute  a  bond  for  securing  to  him  an  increased  amount  of  compensation 
awarded  on  appeal  from  tiieir  assessment  by  the  Lords  of  the  Treasury.] 

With  regard  to  the  effect  of  the  estoppel  upon  privies, — ^Privies  are  divided  by 
Lord  Coke  into  three  clssaea : 

1.  Privies  in  blood. 

2.  Privies  in  law. 

8.  Privies  by  estate. 

The  doctrine  of  est(^pel,  however,  so  &r  as  it  applies  to  persons  falling  under 
each  of  these  three  denominations,  applied  to  tiiem  on  one  and  the  same  prin- 
ciple ;  namely,  that  a  party  claiming  through  another  is  estopped  by  that  which 
estopped  that  other  respecting  the  same  subject-matter.  Thus,  an  heir,  who  is 
prioy  in  Uoodf  would  be  estopped  by  a  verdict  against  his  ancestor  through 
whom  he  claims.  Locke  v.  Norbome,  3  Mod.  141.  An  executor  or  administra- 
tor, suing  as  such,  would  be  bound  by  a  verdict  against  his  testator  or  intestate 
to  whom  he  is  pri^y  in  Joto,  R.  v.  Hebden,  And.  389.  Lord  Coke  tells  us  in  the 
passage  cited  by  Lord  Ellenborough  in  Outram  v.  Morewood,  that  **  the  lord  by 
escheat,  the  tenant  by  the  curtesy,  the  tenant  in  dower,  and  the  incumbent  of 
a  benefice,  shall  be  bound  by  and  shall  take  advantage  of  estoppels;"  Co. 
Litt  352  b.  It  will  have  been  seen,  that,  in  that  very  case,  it  was  decided  tiiat 
a  verdict  against  a  wife  would  bind  the  future  husband.  And  see  Lord  Ken* 
yen's  observations  in  R.  v.  Mayor  of  Yoric,  5  T.  R.  (the  dictum  referred  to 
is  at  page  72;  sed  vide  R.  v.  Grimes,  5  Bunr.  2601.)  With  regard  to 
privies  in  esUUe^ — ^It  is  apprehended  that  a  verdict  against  the  feoffor  would 
estop  the  feoffee ;  and  against  the  lessor,  the  lessee )  ct  sic  dt  sifmilHtus,    See 
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Blackmore  t.  Glamorganshire  Canal  Co.,  2  C,  M.  k  B.  133  (where,  howeveri 
the  qnestion  was  merely  as  to  the  admissibility  of  the  verdict  in  evidence).  And 
tee  Uie  case  of  fines  which  proceed  on  the  same  principle,  being,  like  judgments 
-.^  after  verdict,  atoppds  of  record;  e.  g.  Helps  v.  Hereford,  *2  B.  k  Ad. 
L      ^J  242,  and  the  authorities  cited  in  the  argument  there. 

In  Doe  V.  Earl  of  Derby,  1  Ad.  k  Ell.  783,  (which  was  also  a  case  not  of  estop- 
pel, bat  of  admissibility,)  Mr.  Jnstice  Littledale  remarks,  at  page  790,  ^  A  pas- 
sage has  been  cited  from  Comyns's  Dig.  Evidence^  A.  5,  where  it  is  said,  that '  a 
▼erdict  in  another  action,  for  the  same  canse,  shall  be  allowed  to  be  evidence 
between  the  same  parties.  So  it  shall  be  evidence  when  the  verdict  was  for  one 
under  whom  any  of  the  present  parties  claim.'  But  that  mtut  mean  a  daim 
acquired  through  sucA  party  subnquenUp  to  Me  verdict" 

It  need  hardly  be  remariced,  that  the  effect  of  verdicts,  whether  upon  parties  or 
privies,  altogether  depends  onihe  question,  whe^er  the  same  point  toas  in  isstie. 
A  verdict  between  two  parties  upon  one  question  can,  of  course,  have  no  binding 
effect  in  an  issue  joined  between  them  on  another.  (See  Bing.  N.  P.  233.)  Nor 
will  the  verdict  be  admissible,  unless  it  appears  clear  that  the  same  point  actually 
VHU  in  issue.  It  is  not  sufficient  that  it  miffht  haoe  been  90,  See  the  expressions 
of  Lord  Ellenborough  in  Outram  v.  Morewood,  ubi  supra,  where,  speaking  of  the 
verdict  in  Evelyn  v.  Harries,  his  lordship  says,  that  *'  it  could  not  have  been 
pleaded  by  way  of  estoppel,  because  no  issue  was  taken  in  the  first  action  fq>on 
any  precise  poinij  which  is  necessary  to  constitute  an  estoppd  in  the  second  actionJ* 
[And  see  the  case  of  Carter  v.  James,  13  Mee.  ft  W.  137,  where  to  an  action  of 
debt  on  an  indenture  whereby  the  defendant  covenanted  to  pay  6002.,  the  defend- 
ant pleaded  by  way  of  estoppel  a  former  action  by  the  plaintiff  upon  a  bond  con- 
ditioned to  secure  the  same  sum,  and  that  to  a  plea  in  that  action  alleging  a 
usurious  agreement  and  that  the  bond  had  been  given  in  pursuance  thereof,  the 
plaintiff  had  replied,  traversing  that  the  bond  was  given  in  pursuance  of  the  said 
agreement,  which  had  been  found  against  him.  Upon  demurrer  the  plea  was 
held  bad,  as  the  fact  of  a  usurious  agreement  was  not  directly  in  issue  in  the 
former  action,  but  only  the  question  whether  the  bond  had  been  given  in  pur- 
suance of  the  agreement  alleged  in  the  plea.  See  also  Mondel  v.  Steel,  8  Mee.  k 
W.  872 ;  Bigge  v.  Burbridge,  15  id.  598.  It  is  observable  that  the  attention  of 
the  Court  in  Carter  v.  James  was  not  called  to  the  effect  of  the  admission  by 
pleading  over  in  the  former  action,  the  verdict  on  the  issue  having  been  found 
against  the  plaintiff,  and  a  protestation  being  therefore  ineffectual  to  prevent  his 
being  bound  by  the  admission  implied  from  pleading  over.] 

However,  it  is  not  necessary  that  the  point  on  which  it  is  sought  to  estop  should 
have  been  the  only  one  in  issue  on  the  previous  occasion.  It  is  enough  if  it  be 
one  which  must  have  been  decided.  B.  v.  St.  Pancras,  Peake,  219.  Nor  need 
the  form  of  action  be  the  same  in  each  case.  Cleve  v.  Powell,  1  M.  ft  Bob.  228; 
Kitchen  v.  Campbell,  2  Bla.  830,  a  case,  also,  of  the  admissibility  of  a  verdict  in 
evidence,  but  the  principle  is  the  same.  See  for  a  case  in  which  an  estoppel  by 
deed  was  prevented  from  arising  by  the  want  of  sufficient  precision,  Bight  v. 
Bucknell,  2  B.  ft  Ad.  278. 

Slaving  thus  barely  touched  upon  the  question  between  whom  is  the  record  an 
estoppel  f  it  appears  right  to  devote  a  few  words  to  the  inquiry,  in  what  manner 
is  the  estoppelf  where  it  exists,  to  be  made  available  t  Now,  upon  this  question,  an 
opinion  has  of  late  prevailed  that,  in  order  to  render  a  verdict  conclusive  by  way 
of  estoppel,  it  must  be  pleaded  as  such.  The  opinion  seems  to  have  originated 
in  the  language  of  Goddard's  case,  2  Co.  4  b.  In  that  case,  Qoddard,  adminis- 
trator of  Newton,  brought  an  action  against  Denton  on  a  bond  made  to  his  intes- 
tate, dated  4th  April,  24  Elis.    The  defendant  pleaded  that  the  intestate  died 
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before  the  date  of  the  bond,  and  so  that  it  ma  not  his  deed  ;  on  which  the  plain* 
tiif  took  issne ;  and  the  jnry  fonnd  speoiallj  that  the  bond  was  delivered  on  the 
30th  of  July,  23  Eliz.,  bj  the  defendant,  but  that  the  intestate  died  before  the 
date ;  and  the  Court  gare  judgment  for  the  plaintiff. 

The  deeisionf  it  is  obvious,  does  bj  no  means  necessarily  inyolye  the  point 
under  discussion,  for  the  daU  was  immaterial  to  the  issue  on  turn  est /actum; 
and  Lord  Coke,  in  the  same  case,  expressly  tells  us  that,  had  the  deed  had  an 
impossible  date,  it  would  still  be  good  and  take  effect  by  the  delivery.  Now,  if 
the  deed  might  be  the  defendant's  deed,  and  yet  the  date  impossible,  it  follows 
that  the  impossibility  of  the  date  could  not  estop  the  plaintiff  in  an  issue  joined 
on  non  esifadum.  But  Lord  Coke  states  that  the  reason  of  the  judgment  wasi 
that,  although  "  the  obligee  in  pleading  cannot  allege  the  delivery  before  the  date, 
as  was  adjudged  in  12  Hen.  6, 1,  which  case  was  affirmed  to  be  good  law,  because 
he  is  estopped  to  take  an  averment  against  anything  expressed  in  the  deed ;  yet 
the  jurors,  who  are  sworn  to  say  the  truth,  shall  not  be  estopped ;  for  an  estoppel 
is  to  conclude  one  to  say  the  truth,  and  therefore  jurors  cannot  be  estopped, 
heoauie  they  are  ewom  to  say  the  tnUh."  It  must,  however,  be  observed,  that  the 
jurors  are  not  sworn  to  say  the  trtUh,  but  a  true  verdict  to  give  according  to  ihc 
emdence.  Now  an  estoppel  precludes  the  party  estopped  from  offering  any  evi- 
dence to  the  contrary ;  and  it  is  difficult  to  see  in  what  manner  the  oath  of  a 
juror  can  be  opposed  to  the  rule,  that  a  record  shall  prevent  the  party  against 
whom  it  is  offered  in  evidence  from  producing  other  evidence  to  controvert  it, 
and  that,  all  the  evidence  *being  thus  one  way,  namely,  vrith  the  record^  rikAAA'] 
the  jury  shall  be  bound  to  give  their  verdict ^/br  the  party  with  whom  all  ^ 

the  evidence  is,  and  against  the  party  in  whose  favour  there  is  no  evidence. 

The  dodrine  in  Gk>ddard*s  case  is  cited  without  any  remark  in  Bing.  N.  P.  298 
b.  But,  notwithstanding,  several  cases  occurred  in  which  records  and  deeds 
seem  to  have  been  treated  hseondusioe  when  produced  in  evidence.  The  expres- 
sions of  De  Grey,  C.  J.,  in  the  Duchess  of  Kingston's  case,  will  be  found  to  be  to 
that  effect — the  judgment,  his  lordship  says,  is  ^*  in  pleading,  a  bar,  in  evidence, 
eoHdusive"  In  Aslin  v.  Parkin,  2  Burr.  665,  ante,  voL  i.  264,  the  judgment  in 
the  action  of  ejectment  is  expressly  stated  to  be  conclusive  in  the  subsequent 
action  for  mesne  profits ;  and  see  B.  v.  St.  Pancras,  Peake's  N.  P.  0.  219,  (where 
a  conviction  against  a  parish  for  non-repairing  was  held  eondusive  evidence  of 
liability  upon  a  subsequent  indictment.)  Strutt  v.  Bovington,  6  Esp.  57  ;  and 
Kitchen  v.  Campbell,  2  Bla.  830. 

At  length  came  Vooght  v.  Winch,  2  B.  ft  Ad.  662,  on  which  the  doctrine  that 
seems  to  have  obtained  of  late  is  mainly  founded.  In  that  case  the  declaration 
stated  that  the  plaintiff  was  entitled  to  a  mill  and  the  benefit  of  a  stream,  and 
that  the  defendant  widened  and  deepened  a  ditch  leading  out  of  the  stream,  and 
thereby  diverted  water  from  the  mill  to  the  damage  thereof.  The  plea  was  not 
guilty.  At  the  trial,  the  defendant  gave  in  evidence  the  record  of  a  former  action 
for  Uie  same  cause  between  the  same  parties,  in  which  the  plea  had  been  the 
same,  and  the  verdict  for  the  defendant.  That  action  was  commenced  in  181 7* 
The  declaration  in  the  present  case  stated  the  grievances  to  have  been  committed 
on  June  1,  1814,  and  on  divers  days  and  times  between  that  day  and  the  com- 
mencement of  the  present  suit.  The  judge  refused  to  hold  that  the  record  of 
this  verdict  was  conclusive  evidence  against  the  plaintiff,  and  the  court  thought 
he  was  right  in  so  holding. 

It  was  assumed  that  the  verdict  wotM  have  been  eondusive  if  pleaded.  Whether 
it  would  have  been  so  or  not  is  perhaps  therefore  scarce  worth  inquiring.  Pos- 
sibly, had  it  been  pleaded  by  way  of  estoppel,  the  plaintiff  would  have  urged  on 
a  demurrer  that,  for  aught  that  appeared,  the  former  verdict  might  have  pro- 
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oeeded,  not  on  the  qoettion  of  rigH  ^^^  o^  ^^  ^^  ^^^  ^  defendant  bad  <l€i» 
eonmitted  no  distarbanee  at  all,  and  that  rach  a  veidiot  oonkl  not  be  oonclaat?e 
in  the  present  action ;  for  that  althoogh  he  had  not  tken^  yet  he  might  smee  haTe 
committed  an  actionable  disturbance.  (See  Few  ▼.  Badchonaey  8  Ad.  ft  EIL  789$ 
Palmer  v.  Temple,  9  Ad.  ft  EIL  508 ;  Bristowe  y.  Faizdoagh,  1  Han.  ft  Gr.  142.) 
Howeveri  the  learned  oonnael  for  the  defendant  urged  that  the  former  yeidiot 
wnUd  bare  been  eondnatTe  by  way  of  estoppel,  if  so  pleaded*  The  Benck 
assumed  throughout  their  judgment,  tliat  it  wonld  have  been  so,  and  the  judgmeat 
ia  Vooght  ▼.  Winch  peoeeeds  on  that  aasumptLon.  ''  I  am  of  opinion,"  said  the 
Lord  Chief  Justice,  ''that  the  verdict  and  judgment  obtuned  for  the  defcndant 
in  the  former  action  was  not  condnsive  evidence  against  the  plaintiff  on  the  plea 
of  not  guilty.  It  woold,  indeed,  have  been  ooadusiTe  if  pleaded  in  bar  to  the 
action  by  way  of  esloppd." 

On  the  authority  of  Vooght  ▼.  Winch  waa  decided  Doe  v.  Huddart,  2  C,  M.  ft 
B.  316,  5  Tyr.  846,  in  which  the  Court  of  Exchequer  hdd  that  a  judgment  in 
qectment  was  not  condusive  ia  the  action  for  mesne  profits.  That  it  ia  oondn* 
sive  when  pleaded  by  way  of  estoppel  has  been  dedded  in  Doe  t.  Wright,  10  Ad. 
ft  Ell.  763;  1  Per«  ft  D.  673^  [See  as  to  the  mode  of  framing  the  i^ea,  Doe  t. 
WelUmau,  2  Exch.  368,  where  the  subject  underwent  much  discussion.] 

It  is  submitted  that  the  oas^s  of  Vooght  v.  Wineh  and  Doe  t.  Huddaii  an  by 
no  means  at  variance  with  the  doctrine  of  Do  Grey,  0.  J. ;  viz.  that  a  judgment 
on  the  same  point  between  the  same  parties  is  in  pleading  a  bar,  m  aadsnos^ 
conclusive.  And  it  is  submitted  that  the  true  meaning  of  this  is,  that  it  ia  ooo^ 
elusive  as  a  plea  where  (here  is  an  opporiumiy  of  pleading  d,  but  that  where  tftent 
is  no  stick  opportufUtyf  then  ii  is  conckLsive  as  evidence:  and  that  Vooght  v. 
Winch  and  Doe  v.  Huddart  merdy  dedde  that  a  party  may  waive  the  benefit  of 
an  estoppel,  and  tha4  he  elects  to  waive  it  by  not  pleading  it  when  he  has  an 
opportunity  of  doing  so.  ' 

This  doctrine  is  propounded  with  some  oonfidenee,  because  it  was  the  doctrine 

of  the  court  in  Trevivan  v.  Lawrence,  approved  of  by  the  Common  Pleas  in 

r*4451  ^^S^^  ^  Hazdy,  4  Bing..  N.  C.  782,  a  case  in  which  the  estopped  was 

held  to  be  ^waived,  the  defendant  having  omitted  to  plead  it  as  he  ndght 

have  done. 

In  an  elaborate  judgment  delivered  after  a  our.  adv.  vuU,  the  Lord  Chief  Ju^ 
tice  comments  on  this  subject  as  follows : — "  The  law  on  this  point  is  laid  down 
with  great  distinctness  in  the  case  of  Trevivan  v.  Lawrence.  The  Coxtft,  it  is 
said,  took  this  difference — ^that  where  the  plaintiff's  title  is  by  estoppd  and  the 
defendant  pleads  the  general  issue,  the  jury  are  bound  by  the  estoppel ;  for  here 
is  a  title  in  the  plaintiff  that  is  a  good  title  in  law,  and  a  good  title  if  the  matter 
had  been  disclosed  and  relied  on  in  pleading.  But,  if  the  defendant  pleads  tiie 
special  matter,  and  the  plaintiff  will  not  rdy  on  the  estoppel  when  he  may,  the 
jury  shall  not  be  bound  by  the  estoppel,  because  they  are  to  find  on  the  tmth  of 
the  fact  which  is  against  him.  Thus,  in  debt  for  rent  for  an  indenture  of  lease, 
if  the  defendant  plead  nU  debdf  he  cannot  give  in  evidence  that  the  plaintiff  had 
nothing  in  the  tenements ;  because,  if  he  had  pleaded  that  spedally,  the  ]^ntiff 
might  have  replied  the  indenture  and  estopped  him ;  but  if  the  defendant  plead 
nihil  habuitj  ftc,  and  the  plaintiff  will  not  rely  on  the  estoppel  but  reply  habmtj 
ftc,  he  waives  the  estoppel  and  leaves  it  at  large,  and  the  jury  shall  find  the  truth 
notwithstanding  the  indenture." 

And  his  lordship  proceeds  to  state,  that  the  judgment  of  the  court,  standing 
on  this  ground,  is  distinguishable  from  certain  cases  which  had  been  dted  at  the 
bar,  and  in  which  the  estoppel  had  been  held  available. 

Adopting  this  distinction,  it  is  submitted  that  all  the  decisions  may  be  reeon- 


f 


DOB  T.  OLIVBB.— DUCHESS  OF  KINGSTON'S  OASB.  593 

died,  for,  as  to  Vooght  ▼.  Winch,  that  case  proceeded  oo  the  express  ground  that 
the  defendant  might  have  pleaded  the  estoppel,  on  which  circnmstance  each  of  the 
jndges  will  be  found  to  hare  expressly  relied.  In  Doe  t.  Haddart,  the  prior  jndg* 
ment  in  ejectment  might  have  been  replied ;  for,  though,  previous  to  the  rules  of 
HiL  1834,  the  plea  of  "  not  guilty  "  in  trespass  put  the  whole  title  in  issue  as  well 
as  the  taking  of  the  profits,  and,  therefore,  where  that  plea  was  pleaded,  the 
estoppel  could  not  be  replied,  since  it  was  uncertain  whether  the  defendant  meant 
to  deny  the  plaintifiTs  title,  on  which  alone  he  was  concluded  by  the  record  of  the 
ejectment,  or  to  deny  merely  the  taking  of  the  profits ;  [and  for  this  reason  the 
prior  judgment  was  in  Armstrong  ▼.  Norton,  2  Ir.  L.  R.  96,  by  the  Court  of  Ex* 
chequer  in  Ireland,  where  the  new  rules  of  pleading  do  not  prevail,  held  to  be  an 
estoppel  in  evidence  though  not  pleaded ;]  yet,  as  soon  as  by  the  rules  of  Hil. 
1834,  the  issue  of  not  guilty  was  narrowed  and  the  plea  that  the  plaintiff  "never 
waspossessed  became  a  usual  one,  the  record  in  ejectment  became  pleadable  in 
reply  to  that  plea  by  way  of  estoppel,  Doe  v.  Wright,  Trin.  1839, 1  Per.  k  D.  673, 
10  Ad.  k  £11.  763 ;  and,  of  course,  according  to  the  rule  in  Hardy  v.  Magrath 
and  Trevivan  y.  Lawrence,  could  not  be  conclusive  in  evidence,  and  was  properly 
decided  in  Doe  v.  Huddart  not  to  be  so.  [Dimes  v.  Grand  Junction  Canal,  Cam. 
Scac.  9  Q.  B.  469.]  The  same  observation  disposes  of  Bowman  v.  Roetron,  2 
Ad.  k  £1L  295,  where  a  recital  in  a  deed  which  might  have  been  pleaded,  was  held 
to  be  no  estoppel  in  evidence. 

If  the  law  of  estoppel  be  founded  on  justice  and  good  sense — ^if  it  be  true  that 
nemo  debet  Us  vexaripro  eddem  causa — ^it  would  be  strange  to  say  that  the  acci* 
dental  form  of  an  issue  should  deprive  a  party  of  the  benefit  of  it,  and  force  him 
to  litigate  the  same  question  twice  over. 

Besides  the  judgments  of  Courts  of  record  there  are  certain  other  judicial  pro- 
ceedings which  possess  a  conclusive  effect,  though  not  emanating  from  a  court, 
stricUy  speaking,  of  record.  I  propose  to  mention  one  or  two  of  these,  which 
may,  perhaps,  without  impropriety  be  designated  as 

Estoppels  quasi  of  Record, 

Decrees  of  the  High  Court  of  Chancery,  which,  although  a  superior  court 
seems  not  to  be,  at  least  upon  its  equity  side,  a  court  of  record  (see  Co.  Litt.  260,) 
stand,  nevertheless,  on  the  same  level  with  the  judgments  of  the  three  superior 
courts  of  common  law.  It  is  laid  down  in  Buller's  Nisi  Prius,  243,  that  a  ''decree 
in  Chancery  may  be  given  in  evidence  between  the  same  parties,  or  any  claiming 
under  them,  for  their  judgments  must  be  of  authority  in  those  cases  where  the 
law  gives  them  a  jurisdiction  ;  for  it  were  very  absurd  that  the  law  should  give 
them  a  jurisdiction,  and  yet  not  suffer  what  is  done  by  force  of  that  jurisdiction 
to  be  full  proof.  In  the  case  of  Manchester  Mills,  Dougl.  222,  note  13,  \*aa£\ 
it  was  laid  down  by  Lord  Mansfield,  that  a  '  decree  ^establishing  a  cus- 
tom to  send  corn  to  be  ground  at  a  particular  mill  ought  not  to  be  controverted, 
nor  the  existence  of  the  custom  litigated  any  further  before  a  jury  ]  and  that 
such  decree  bound  all  persons  of  the  same  description  with  the  original  defend- 
ants.'" See  also  Trotter  v.  Blake,  2  Mod.  231.  [A  decree  by  consent  in  an 
amicable  suit  seems  to  have  an  additional  claim  to  be  considered  final,  see  Alla- 
son  V.  Stark,  9  Ad.  k  £1L  255  ;  £arl  of  Hopetoun  v.  Ramsay,  1  Bell's  Appeal, 
C.  69.] 

Judgments  of  the  Courts  Ecclesiastical  are  of  two  sorts — in  rem  and  inter 
partes.  A  grant  of  probate  or  of  administration  is  in  the  nature  of  a  decree  in 
rem,  and  actually  invests  the  executor  or  administrator  with  the  character  which 
it  declares  to  belong  to  him.    Accordingly,  such  grant  of  probate  or  administra- 
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lion  18  conclosive  against  all  the  world.    Noel  ▼.  Wells,  1  Lev.  235,  6.    It  maji 
indeed,  be  shown  that  the  grant  was  revoked,  for  that  is  the  farther  act  of  the 
same  court,  or  that  it  was  forged,  for  that  shows  it  not  to  be  the  act  of  the  ooiixt 
at  aU,  or  that  it  was  granted  by  a  court  having  no  jurisdiction,  for  then  it  is  a 
nonentity.    But  it  cannot  be  shown  that  the  testator  was  mad,  or  that  the  wiU  was 
forged,  for  those  facts  might  have  been  alleged  in  the  Ecclesiastical  Gonrt  in  op- 
position to  the  grant  of  probate  or  administration.    Noel  t.  Wells,  ubi  supra. 
On  this  ground  it  was  that  the  Queen's  Bench,  in  Allen  t.  Dundas,  3  T.  B.  125, 
held,  that  payment  of  money  to  an  executor  who  had  obtained  probate  of  a 
forged  will,  which  was  afterwards  repealed,  is  a  discharge  to  the  party  paying  it ; 
since,  the  probate  being  conclusive  evidence  of  the  executorship  as  long  as  it  re- 
mained unrepealed,  the  debtor  would,  when  he  was  called  upon  to  pay,  have  had 
no  defence  against  an  action  brought  by  the  executor  under  the  forged  wilL    Mr. 
J.  Boiler  in  that  case  said,  "  The  first  question  to  be  considered  is,  what  it  Ae 
effect  of  a  probate  f    It  has  been  contended  by  the  counsel,  first,  that  it  is  not  a 
judicial  act ;  and,  secondly,  that  it  is  not  conclusive.    But  I  am  most  clearly  of 
opinion  that  it  is  a  judicial  act ;  for  the  Ecclesiastical  Court  may  hear  and  ex- 
amine the  witnesses  on  the  different  sides  whether  a  wiU  be  or  be  not  properly 
made.    That  is  the  only  court  which  can  pronounce  whether  or  not  the  will  is 
good,  and  the  courts  of  common  law  have  no  jurisdiction  over  the  subject 
Secondly,  the  probate  is  conclusive  till  it  is  repealed ;  and  no  court  of  common 
law  can  admit  evidence  to  impeach  it.    Then  this  case  was  compared  to  a  pro- 
bate of  a  supposed  will  of  a  living  person  ;  but,  in  such  a  case,  the  Ecclesiastical 
Courts  have  no  jurisdiction,  and  their  probate  can  have  no  efiect ;  their  juiis^o- 
tion  is  only  to  grant  probate  of  the  wills  of  dead  persons.    The  distinctiofi  in 
this  respect  is  this, — ^if  they  have  jurisdiction,  their  sentence,  as  long  as  it  stands 
unrepealed,  shall  avail  in  all  other  places )  if  they  have  no  jurisdiction,  their 
whole  proceedings  are  a  nullity."    [And  inasmuch  as  *'  if  a  testator  be  circum- 
vented  by  firaud  the  testament  loseth  its  force,*'  and  that  may  be  set  up  as  an  ob- 
jection to  the  grant  of  probate  of  that  part  of  the  will  which  is  affected  by  the 
fraud,  it  has  in  a  highly  interesting  case,  Allen  v.  McPherson,  (in  the  Bolls,  6 
Beav.  469 ;  on  appeal  before  the  Lord  Chancellor  (Lyndhurst,)  1  PhiL  133;  in 
the  House  of  Lords,  1  House  of  Lords  Cases,  191,)  been  holden  by  the  House  of 
Lords,  against  the  opinions  of  Lord  Cottenham,  C.  and  Lord  Langdale,  M.  R., 
that  after  a  will  and  codicil  had,  in  a  contested  suit,  been  admitted  to  proof  in 
the  Ecclesiastical  Court,  the  Court  of  Chancery  had  no  jurisdiction  either  to  set 
aside  one  of  the  codicils  for  firaud  alleged  to  have  been  practised  upon  the  testa- 
tor, or  to  declare  the  persons  who  were  alleged  to  have  been  guilty  of  the  firaud 
and  to  have  thereby  reaped  a  benefit  for  themselves  by  inducing  the  testator  to 
alter  his  will  in  their  favour,  trustees  for  the  persons  whom  they  had  induced  the 
testator  to  cut  off.    The  opinion  of  the  majority  of  the  Lords  in  that  case  seems 
to  have  been,  that  independently  of  the  prior  determination  in  the  Ecclesiastical 
Court,  the  Court  of  Chancery  had  no  jurisdiction  in  the  matter.] 

On  the  same  principle,  a  sentence  in  a  matrimonial  suit  is  conclusive,  for  it  is 
an  adjudication  upon  the  siaiuB  of  the  parties,  see  Da  Costa  v.  Villa  Real,  Str. 
961 ;  Bunting's  case,  4  Co.  29 ;  Kenn's  case,  7  Co.  42 ;  [Meddowcroft  v.  Hugue- 
nin,  4  Moore,  (Privy  Council)  386  •,  Perry  v.  Meddowcroft,  10  Beav.  122 ;]  and 
see  the  instances  of  sentences  of  deprivation  collected  by  Lord  Holt  in  his  judg- 
ment in  Phillips  v.  Bury,  2  T.  B.  346.  But  it  is  otherwise  when  the  suit  is  for  a 
jactitation  of  marriage ;  for  there  the  spiritual  court  does  not  intend  to  a£fect  the 
ttatiis  of  the  parties  by  its  decree,  but  merely  to  prevent  one  party  fi^>m  falsely 
asserting  that  a  marriage  happened  under  certain  specified  circumstances.    See 

3  Duchess  of  Kingston's  case,  and  quaere  as  to  Jones  v.  Bow,  Carth.  225. 
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It  need  hardly  be  added,  that  snch  sentences  do  not,  anymore  than  the  records 
of  the  superior  conrts,  conclude  as  to  matters  which  may  or  may  not  have  been 
controverted.  See  Blackham's  case,  1  Salk.  290 ;  R.  t.  Inhab.  Wye.  7  Ad.  &  Ell. 
772.  [Also  that  such  a  sentence  is  open  to  be  impeached  on  the  ground  of  col- 
lusion between  the  parties,  and  fraud  practised  thereby  upon  the  court,  Meddow* 
croft  Y.  Hugnenin,  Perry  v.  Meddowcroft,  supra.] 

It  is  laid  down  in  the  Duchess  of  Kingston's  case,  that  the  decree  of  the  spi* 
ritual  court  is  not  condnsive  in  a  criminal  proceeding ;  and  this  is  stated  to  be 
upon  grounds  of  public  policy.    It  seems  difficult,  however,  to  support  this  view 
on  principle.    A  sentence  in  the  spiritual  court  inter  partes  could  not  indeed  be 
conclusive  in  a  criminal  proceeding,  because  the  parties  litigant  would  not  have 
been  the  same  in  both  courts.   But  it  is  difficult  to  see  how  a  decree  in  remj  which 
operates  upon  the  siaiue  of  the  individual  and  renders  the  fact  what  the  conrt 
ftdjndicates  it  to  be — ^it  is  difficult,  I  say,  to  see  how  such  a  sentence  can  be  other* 
wise  than  condnsive.    In  the  Duchess  of  Kingston's  case  it  was  *unne-  r«447i 
cessary  to  decide  this  point,  the  sentence  being  in  personam.    In  R.  v.   ^ 
Buttery,  B.  k  R.  C.  G.  342,  a  probate  was  held  not  to  be  conclusive  evidence  that 
the  party  who  obtained  it  had  not  forged  the  wiU,  which  may  at  first  sight  seem 
inconsistent  with  the  doctrine  in  Noel  v.  Wells,  1  Lev.  236,  above  cited;  viz.,  that 
the  party  in  a  civil  action  cannot  avoid  the  probate  by  showing  the  will  to  be 
forged.    But,  on  consideration,  the  cases  will  appear  to  be  consistent ;  for,  in  the 
civil  suit,  the  evidence  is  offered  for  the  purpose  of  showing  that  the  party  who 
obtained  *probate  did  not  iherdiy  become  executory  which  character  the  r«447^i 
spiritual  court  has  adjuged  him  to  possess ;  but,  in  the  criminal  case,  the 
party  offering  the  evidence  admits  the  probate  to  be  valid  till  repealed,  admits 
the  defendant  to  have  thereby  become  executor,  but  merely  seeks  to  show  what 
means  he  used  in  order  to  become  so,  which  is  more  than  if  he  sought  to  prove 
that  in  the  affidavit  in  which  the  prisoner  verified  the  scripts  he  had  committed 
perjury.    On  the  other  hand,  in  R.  v.  Grundon,  Gowp.  315,  a  sentence  of  expul- 
sion from  a  college  was  held  conclusive  in  answer  to  an  indictment  for  an 
assault,  on  the  express  ground  that  it  resembled  a  sentence  of  the  spiritual 
court 

In  B.  V.  Vincent,  1  Str.  481,  indeed,  the  doctrine  of  the  conclusiveness  of  the 
sentence  was  carried  to  a  greater  extent,  and  it  seems  to  be  impossible  to  support 
that  case  consistently  with  R.  v.  Buttery,  and  B.  v.  Macnamara,  B.  &  R.  C.  C. 
342 ;  the  latter  decisions  are  those  which  must  be  now  regarded  as  law,  being  not 
only  later  in  date,  but  the  decisions  of  nine  judges ;  whereas  B.  v.  Vincent  was 
decided  by  G.  J.  King  alone.  » 

The  proposition  that  a  judgment  in  rem  is  conclusive  in  a  criminal  proceeding 
may,  at  first  sight,  appear  to  involve  hardship,  but  will  not,  I  think,  appear  to  do 
80  when  we  shall  have  fully  considered  the  manner  in  which  its  effect  is  limited 
by  holding  it  conclusive  only  on  the  point  decided. 

[As  to  the  effect  of  the  decree  of  a  spiritual  court  in  estopping  the  parties  to 
the  suit)  with  respect  to  a  question  incidentally  determined  therein,  from  opening 
up  the  same  question  in  another  court  in  a  suit  having  a  different  object,  much 
discussion  arose  in  the  case  of  Barrs  v.  Jackson,  1  You.  &  Goll.  G.  G.  585,  on 
appeal  1  PhiL  582.  In  that  case,  the  Lord  Ghancellor  (Lyndhurst,)  reversing  a 
decretal  order  of  the  Vice  Ghancellor  Knight  Bruce,  held  the  sentence  of  an  £c- 
desiastical  Gourt  in  a  suit  for  administroHonf  turning  upon  the  question  which 
of  the  parties  was  next  of  kin  to  the  intestate,  to  be  conclusive  upon  that  ques- 
tion in  a  subsequent  suit  in  the  Gourt  of  Ghancery  between  the  same  parties  for 
distribution.  The  judgment  of  the  Lord  Ghancellor  was  based  upon  the  ground, 
that  in  the  case  of  Bouchier  v.  Taylor,  4  Bro.  P.  G.  7G8,  Hargrave's  Law  Tracts, 
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473,  the  House  of  Lords  had  decided  "that  the  Court  of  Chancery  in  exercising 
its  concurrent  jurisdiction  as  to  distribution  was  concluded  by  sentences  of  the 
spiritual  courts  in  granting  administration,  and  not  at  liberty  to  re-examine  the 
points  decided  in  the  exercise  of  that  peculiar  jurisdiction."  The  principles  laid 
down  in  the  judgment  of  the  Vice-chancellor  Knight  Bruce,  are,  however,  whoUy 
T^AAfjhi  untouched  by  *the  reversal,  and  that  judgment  presents  a  very  foil  and 
clear  statement  of  the  law  of  estoppel  by  adjudication  in  a  former  suit, 
considered  with  reference  to  the  conditions  of  its  operation.  In  the  course  of  the 
judgment,  several  passages  from  the  civil  law  and  its  commentators,  which  throw 
light  upon  the  subject,  were  cited  and  observed  upon  as  follows : 

''With  the  rule  of  the  civil  law  rightly  understood,  which,  in  the  language  of 
Ulpian,  says — ^  Res  judicata  pro  veritate  accipitur,'  the  law  of  England  generally 
agrees.  The  sound  reason  of  the  rule  can  scarcely  be  better  expressed  than  it  is 
by  Paulus  in  the  Digest,  thus — '  Singulis  controversiis  singulas  actiones,  unamque 
judicati  finem  sufficere  probabili  ratione  placuit ;  ne  aliter  modus  litium  mnlti- 
plicatus  summam  atque  inexplicabilem  faciat  difBcultatem,  maximi  si  diversa 
pronunciarentur.' "    Dig.  lib.  44,  tit.  2,  s.  6. 

Other  passages  in  the  same  division  of  the  Digest  are  to  this  effect;  thus  Ul- 
pian  says: — ''£t  generaliter  (ut  Julianus  definit)  exceptio  rei  judicat»  obstat 
quoties  inter  easdem  personas  eadem  qusestio  revocatur,  vel  alio  genere  jndicii." 

s.  r. 

Paulus  says,  "  Cum  quseritur,  hssc  exceptio  noceat  necne  7  inspiciendum  est  an 
idem  corpus  sit.  (s.  12.)  *  *  *  Et  an  eadem  causa  petendi  et  eadem  conditio 
personarum^  quae  nisi  omnia  concnrrunt,  alia  res  est."  s.  14.  And  again,  "Si 
quis  interdieto  egerit  de  possessione  posted  in  rem  agens  non  repellitnr  par 
exceptionem;  quoniam  in  interdieto  possessio,  in  actione  proprietas  vertitur." 
Ibid. 

And  Neratios, ''  Cum  de  hoc,  an  eadem  res  est,  queeritur,  h»c  spectanda  sunt; 
personas ;  id  ipsum  de  quo  agitur;  causa  proxima  actionis :  nee  jam  interest,  quft 
ratione  quis  earn  causam  actionis  competere  sibi  existimasset;  perinde  ac  si  quis, 
posteli  quam  contra  eum  judicatum  esset,  nova  instmmenta  caus»  suse  repperis- 
set"  8.  27. 

Yoet,  in  his  commentary  on  this  title,  says,  '*  Non  aliter  tamen  huic  exceptioni 
locus  est,  quam  si  lis  terminata  denu6  moveatur  inter  easdem  personas,  de  eadem 
re,  et  ex  eAdem  petendi  caus& ;  sic  ut,  uno  ex  his  tribus  deficiente,  cesset.  Eadem 
res  intelligituc  quoties  apud  judicem  posteriorem  id  queritur  quod  apud  priorem 
quaesitum  est.  Eadem  petendi  causa  est  etiam,  licet  non  el^em  agatur  actione, 
sed  alio  judicii  genere  eadem  quasstio  ventiletur ;  cum  eandem  causam  non  tam 
actio  faciat,  quam  potius  origo  petitionis.  Qu&  ratione,  cum  propter  rei  empte 
vitium  tale,  propter  quod  earn  emptor  emptnms  non  fuisset,  et '  redhibitoria  et 
quanti  minoris'  actio  competere  possit,  sic  ut  actio  '  quanti  minoris'  etiam  redhi- 
bitionem  tunc  contineat,  Juliano  placuit,  eum  qui  alterutra  earum  egerit,  si  alterik 
posteA'  agat,  rei  judicatse  exceptione  submovendnm  esse." 
r^447cl  *  V'innius  in  a  note  to  the  13th  title  of  the  4th  Book  of  the  Institutes, 
upon  the  words  ''  per  exceptionem  rei  judicatse,"  says, ''  Quie  ita  agenti 
obstat  si  eadem  qusestio  inter  eosdem  revocetur,  id  est,  si  omnia  sint  eadem,  idem 
corpus,  eadem  qnantitas,  idem  jus,  eadem  causa  petendi,  eadem  conditio  person- 
arum  ;"  and  other  commentators  express  themselves  to  a  similar  effect  And  see 
Qninct.    Inst.    Orat.  lib.  6,  c.  2. 

The  Vice-Chancellor  proceeded,  after  a  discussion  of  the  leading  English  autho- 
rities, to  state  his  apprehension  of  the  law  as  derived  from  them  and  other  authen- 
tic sources  to  be,  that  '*  generally  the  judgment,  neither  of  a  concurrent  nor  of 
an  exclusive  jurisdiction,  is  (whether  receivable  or  not  receivable)  conclusive  evi- 
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dence  of  any  matter  wMch  came  collaterally  in  question  before  it,  though  within 
the  jurisdiction;  or  of  any  matter  incidentally  cognizable,  or  of  any  matter  to  be 
inferred  by  argument  from  the  judgment;  and  that  a  judgment  is  final  only  for 
its  proper  purpose  and  object"  And  in  a  subsequent  part  of  his  judgment  (after 
puUing  numerous  cases  to  illustrate  the  injustice  and  absurdity  that  would  flow 
from  holding  decisions  upon  facts  in  proceedings  inter  partes  to  be  conclusive 
upon  the  parties  for  all  purposes,)  his  Honour  proceeded  to  say:  '^  Lord  Ellenbo- 
rough  certainly,  and  the  Court  of  King's  Bench  in  Ontram  t.  Morewood,  decided 
most  accurately  with  reference  to  the  pleadings  in  that  action  at  common  law, 
that  an  allegation  on  record  upon  which  issue  has  been  once  taken  and  found,  is 
between  the  parties  taking  it,  conclusive  according  to  the  finding  thereof,  so  as 
to  estop  them  respectively  from  litigating  that  fieict  once  so  tried  and  found.  The 
action,  however,  in  Outram  v.  Morewood,  raised  as  to  the  same  property,  and  for 
the  same  purpose,  the  same  issue  as  was  raised  and  tried  in  the  action,  the  judg- 
ment wherein  was  pleaded ;  and  there  are  material  points  of  distinction  between 
the  system  of  pleading  of  the  English  courts  of  common  law  and  those  of  other 
courts  of  justice.  But  it  is,  I  think,  to  be  collected,  that  the  rule  against  re-agi- 
tating matter  adjudicated,  is  subject  generally  to  this  restriction — ^that  however 
essential  the  establishment  of  particular  &cts  may  be  to  the  soundness  of  a  judi- 
cial decision,  however  it  may  proceed  on  them  as  established,  and  however  bind- 
ing and  conclusive  the  decision  may,  as  to  its  immediate  and  direct  object,  be, 
those  facts  are  not  all  necessarily  established  conclusively  between  the  parties, 
and  that  either  may  again  litigate  them  for  any  other  purpose  as  to  which  they 
may  come  in  question ;  provided  the  immediate  subject  of  the  decision  be  not 
attempted  to  be  withdrawn  firom  its  operation,  so  as  to  defeat  its  direct  object* 
This  'limitation  to  the  rule  appears  to  me,  generally  speaking,  to  be  r^AjVTrn 
consistent  with  reason  and  convenience,  and  not  opposed  to  autiiority. 
I  am  not  now  referring  to  the  law  applicable  to  certain  prize  and  admiralty  ques- 
tions, which  are  governed  by  principles  in  some  respects  peculiar.  On  the  whole 
I  am  not  at  present  prepared  to  say  that,  according  to  the  proper  sense  of  the 
expression,  the  judgment  of  the  Ecclesiastical  Court  between  these  parties  was 
directly  upon  the  point  of  the  aUeged  illegitimacy  of  R.  J.  S.,  and  had  the  esta- 
blishment of  that  supposed  fact  for  its  proper  purpose  and  object,  so  as  to  render 
his  illegitimacy  remjvdieatam  between  the  parties  on  a  question  of  distribution." 
It  wUl  be  at  once  perceived  that  the  judgment  firom  which  these  extracts  have 
been  taken,  is  not  confined  in  its  effect  to  decisions  in  the  Ecclesiastical  Courts, 
but  that  it  deals  with  principles  of  general  application.  The  practical  results  to 
which  it  points  have  the  sanction  of  addition^  authority  in  the  cases  of  foreign 
judgments.  Behrens  v.  Sieveking,  2  MyL  A;  Cr.  682 ;  and  of  deeds,  Carpenter 
V.  Baker,  8  Mee.  &  W.  209 ;  and  will  doubtless  be  found  to  take  place,  more  or 
less,  in  every  part  of  the  law  of  estoppeL] 

With  regard  to  Courts  of  Admiralty,  the  rule  with  regard  to  their  sentences  is 
the  same  as  that  regarding  the  sentences  of  spiritual  courts  where  their  proceed- 
ing is  in  rem  ] — for  instance,  when  a  vessel  is  condemned  as  prize,  it  seems  never 
to  have  been  disputed  that  the  sentence  is  conclusive  upon  all  the  world.  See 
the  notes  to  Le  Caux  v.  Eden,  Dougl.  614,  in  which  is  set  out  the  elaborate  judg- 
ment in  Lindo  v.  Rodney,  containing  a  learned  inquiry  into  the  nature  of  the 
Prize  Court  of  Admiralty,  and  the  distinction  between  it  and  the  Instance  Court* 
The  question  as  to  the  conclusiveness  of  the  sentence  of  a  prize  court  has  usually 
arisen  in  cases  turning  upon  the  effect  of  foreign  sentences,  several  of  which  will 
be  presently  enumerated. 

The  sentence  of  a  college  msilor  depriving  or  expelling  is  conclusive ;  and  it  is 
apprehended  is  so  against  all  the  world,  since  the  visitor's  proceeding  is  in  rem. 
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and  he  prononnces  operatively  upon  the  statas  of  the  party  deprived ;  see  Phil- 
lips T.  Bury,  Skinn.  417,  Lord  Raym.  6,  which  was  decided  by  three  jadges,  con- 
trary to  the  opinion  of  Lord  Holt,  which  opinion  was,  however,  afterwards  upheld 
on  error.  His  lordship's  argument  is  fully  given  in  2  T.  B.  346,  in  which  he 
assimilates  the  case  to  that  of  a  sentence  of  deprivation  by  the  Ecdesiaatical 
Court,  and  cites  numerous  authorities  to  show  that  that  has  always  been  conclu- 
sive. In  Phillips  V.  Bury,  the  sentence  of  deprivation  passed  upon  the  old  rector 
l*M*i  1  ^^  ^^'^  conclusive  in  an  ejectment  by  the  new  rector.  In  B.  v.  Grun- 
don,  *Gowp.  315,  the  same  point  was  decided  upon  an  indictment  for 
assaulting  a  fellow-commoner  of  Queen's  (who  had  been  expelled,)  and  taming 
him  out  of  the  college  garden. 

On  the  same  principle  the  sentence  of  a  court  marHdl  seems  to  be  conclusive. 
See  B.  V.  Suddis,  1  East,  306 ;  for  this  court,  to  use  the  words  of  Lord  Loughbo- 
rough, in  Grant  V.  Gould,  2  H.  BL  100,  "being  established  in  this  countiy  by 
positive  law,  the  proceedings  of  it  must  depend  upon  the  same  rules  with  all  other 
courts  which  are  instituted  and  have  particular  powers  given  to  them."  See  In 
re  John  Walter  Poe,  6  B.  &  Ad.  681 ;  Hannaford  v.  Hunn,  2  C.  &  P.  148,  where 
the  party  relying  on  it  having  neglected  to  place  it  on  the  record,  it  was  held  on 
that  account  not  to  be  an  estoppeL 

Sentence  of  deprivation  by  a  visitor  appears  to  differ  from  the  other  cases 
above  touched  upon  in  this  respect,  viz.,  that  it  is  the  sentence  of  a  tribunal 
which  has  in  many  instances  been  created  by  a  private  individuaL  This  doea 
not,  however,  seem  to  alter  the  principle ;  for,  though  no  private  individual  can 
create  a  court  whose  sentence  shall  have  operation  on  the  persons  or  property  of 
others,  yet  there  is  no  reason  why  he  should  not  create  one  having  operation  on 
^  his  own ;  *unless,  indeed,  he  introduce  some  term  inconsistent  with  pub- 
L  *^^J  lie  policy. 

Thus,  on  the  same  ground  on  which  a  visitor's  sentence  is  supported,  stands 
the  case  of  the  trustees  of  a  school  dismissing  the  schoolmaster  for  misconduct, 
Doe  V.  Haddon,  3  Dougl.  310 ;  [see  B.  v.  Darlington  School  Governors,  6  Q.  B. 
682] ;  and  the  ordinary  case  of  an  arbitrator,  whose  Jbrum  is  a  domestic  one, 
constituted  by  the  parties  themselves  who  are  bound  by  its  award. 

It  has  never,  that  I  am  aware  of,  been  decided,  unless  indeed  Hannaford  y. 
Hunn  be  a  decision  to  that  effect^  that,  where  a  decree  in  Chancery,  a  sentence 
of  the  Ecclesiastical  Court,  or  any  other  matter  quasi  of  record  is  conclusive,  any 
necessity  exists  of  pleading  it  in  order  that  it  may  be  held  so.  This  furnishes 
another  argument  against  the  reasoning  on  which  Goddard's  case  and  Vooght  v. 
Winch  are  thought  by  some  to  have  proceeded ;  for  surely  the  obligation  of  the 
jury  to  find  a  true  verdict  is  equally  great,  whether  the  matter  offered  as  conclu- 
sive be  a  decree  or  a  judgment.  The  rules  which  now  regulate  pleadings  will 
probably  compel  parties  to  place  them  on  the  record  oflener  than  heretofore.  [See 
The  General  Steam  Navigation  v.  Guillou,  11  Mee.  &  W.  877.] 

The  above  observations  have  been  confined  to  the  judgments  of  our  own  tri- 
bunals ;  but,  before  quitting  this  part  of  the  subject,  it  seems  right  to  say  a  few 
words  upon  the  effect  of  foreign  ones. 

With  regard  to  foreign  judgntentSj  (and  colonial  judgments  are  included  within 
these  terms,)  it  is  even  now  not  quite  settled  to  what  precise  extent  they  bind  in 
this  country.  "  Great  doubts,"  to  use  the  expressions  of  the  L.  C.  J.  Tindal, 
**  have  formerly  existed,  and  some  degree  of  doubt  still  exists,  whether  a  judg- 
ment so  recovered  is  conclusive  between  the  parties,  or  whether  the  matter  may 
be  opened  and  agitated  in  this  country ;"  5  Bing.  N.  C.  221 .  They  certainly  do 
not  occasion  a  merger  of  the  original  ground  of  action,  Smith  v.  Nicolls,  5  Bing. 
N.  C.  208;  Hallv.  Odber,  11  East,  124.    And  when  it  becomes  necessary  to 
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enforce  them  in  this  country,  the  plaintiff  has  his  option  either  to  resort  to  the 
original  ground  of  action,  or  bring  an  assumpsit  on  tiie  judgment  recovered ;  per 
Tindal,  L.  C.  J.,  Ibid.  It  may  possibly  be,  iJiat,  if  the  plaintiff  should  adopt  the 
former  part  of  this  alternative  and  sue  on  the  original  ground  of  action,  it  would 
be  open  to  the  defendant  to  controvert  that  ground  of  action  notwithstanding  the 
production  of  the  foreign  judgment,  on  the  same  principle  on  which  it  is  held 
that  where  there  is  an  opportunity  of  placing  the  judgment  of  one  of  our  pwn 
superior  courts  on  the  record,  and  it  is  not  placed  there,  it  will  not  be  conclusive. 
Yooght  V.  Winch,  2  B.  &  Ad.  162 }  Doe  v.  Huddart,  2  C,  M.  &  Rose.  316.  That 
it  will,  however,  operate  in  such  a  case  as  at  least  prima  facie  evidence  of  the 
plaintiff's  right  seems  clear  both  upon  principle  and  authority.  See  per  Eyre,  C. 
J.,  Phillips  V.  Hunter,  2  H.  Bl.  410 ;  and  see  Sinclair  v.  Eraser,  Dougl.  6,  n.,  and 
Hall  V.  Odber,  U  East,  124. 

But  next,  which  is  by  far  the  most  common  case,  let  us  suppose  the  action  to 
be  brought  upon  the  foreign  judgment, — ^the  question  arises,  would  it  be  compe- 
tent to  the  defendant,  admitting  its  existence,  to  controvert  it  to  any,  and,  if  to 
any,  to  what  extent  ?    This  question  formerly  arose  upon  a  plea  of  non  assump- 
sit, upon  the  trial  of  which,  the  judgment  being  offered  in  evidence  was  asserted 
by  one  side  and  denied  by  the  other  to  be  conclusive.    There  may  be  now  some 
doubt  whether,  in  such  an  action,  circumstances  impeaching  it  ought  to  be 
pleaded  specially,  or  given  in  evidence  under  the  plea  of  non  assumpsit,  as  tend- 
ing to  rebut  the  implication  of  a  promise  arising  from  the  existence  of  the  judg^ 
ment  stated  in  the  declaration.    However  this  may  be,  there  are  some  points 
clear  upon  the  question  of  conclusiveness.    First,  it  is  clear  that,  if  the  judgment 
appear  on  the  face  of  ihe  proceedings  to  be  founded  on  a  mistaken  notion  of  the 
English  law,  Novelli  v.  Eossi,  2  B.  &  Ad.  757,  or  of  the  law  of  nations.  Pollard 
y.  Bell,  8  T.  B.  444 ;  Bird  v.  Appleton,  ibid.  562 ;  Baring  v.  Glagett,  3  B.  &  P. 
215 ;  Bolton  v.  Gladstone,  2  Taunt.  85  ;  or  to  offend  common  reason  and  justice, 
Buchanan  v.  Bucker,  3  Camp.  63,  9  East,  192,  S.  C.  and  see  Cavan  v.  Stewart,  1 
Stark.  524,  Frankland  v.  M'Gusty,  1  Knapp,  274,  Bruce  v.  Wait,  1  M.  &  Gr.  1, 
where  the  judgment  was  that  of  an  inferior  English  court    S.  P.  Ward  v.  Ellajm, 
Cro.  Jac.  261 ;  or  even  to  be  grossly  defective,  Obicini  v.  Bligh,  8  Bing.  251  j  it 
would  not  be  conclusive  either  in  a  declaration  or  a  plea.    It  is,  also,  ^not  r^^^oi 
too  much  to  say,  that  our  courts  would  allow  it  to  be  impeached  by  ex- 
trinsic evidence,  offered  for  the  purpose  of  showing  that  the  court  which  pro- 
nounced it  had  no  jurisdiction,  see  Havelock  v.  Boekwood,  8  T.  B.  268  j  Bowles 
v.  Orr,  1  You.  &  Coll.  464  :-~or  that  it  was  obtained  by  fraud,  for  that,  to  use  the 
language  of  the  L.  C.  J.,  is  an  extrinsic  collateral  act,  which  vitiates  the  most 
solemn  proceedings  even  of  our  own  courts :  or  by  means  contrary  to  the  esta- 
blished principles  of  justice,  as,  for  instance,  without  summoning  or  obtaining 
the  appearance  of  the  party  defendant ;  for  such  an  objection,  if  apparent  on  the 
proceedings,  would  be  fatal ;  and  it  would  probably  be  thought  too  great  a  confi- 
dence to  repose  in  the  officers  of  a  foreign  court,  if  we  were  to  assume  the  impos- 
sibility of  their  stating  the  observance  of  such  forms  in  cases  where  they  were 
not  actually  observed.    Indeed,  in  this  country,  a  party  may,  as  we  know,  obtain 
a  judgment  against  another  behind  his  back,  if  he  will  abuse  the  forms  of  the 
superior  court  and  deceive  its  officers.    To  be  sure,  if  he  were  to  attempt  to 
enforce  such  a  judgment,  the  defendant  would  have  a  speedy  remedy  by  apply- 
ing  to  have  it  set  aside  and  the  offender  punished  by  attachment    Where  it  is 
the  judgment  of  a  foreign  court,  however,  he  may  have  no  such  means  of  redress, 
and  is  almost  certain  to  have  no  opportunity  given  him  to  adopt  thenu    See 
Guinness  v.  Carroll,  1  B.  &  Ad.  463  (where  the  question  was  discussed  whether 
it  could  be  shown  in  answer  to  an  Irish  judgment,  that  it  was  entered  up  by  the 
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wrong  person),  Fergnson  v.  Mabon,  11  Ad.  &  Ell.  179,  3  Perr.  &  Day,  143 ;  Don 
V.  Lippman,  5  CL  &  Finn.  1 ;  Price  t.  Dewhnrst,  8  Sim.  279, 302.    In  Fergnson 
V.  Mahon,  in  debt  upon  an  Irish  judgment,  a  plea  that  the  defendant  was  not  at 
any  time  arrested  or  served  with  any  process  issuing  out  of  the  said  Court  of 
Common  Pleas  in  Ireland,  at  the  suit  of  the  plaintiff  for  the  cause  of  action  for 
which  the  judgment  was  obtained,  nor  had  at  any  time  notice  of  any  such  pro- 
cess, nor  did  at  any  time  appear  in  the  said  court  to  answer  the  plaintiff  in  the 
said  action,  on  which  the  judgment  was  obtained,  was  held  good  on  demuzrer. 
[But  in  Reynolds  t.  Fenton,  3  C.  B.  187,  to  a  declaration,  founded  on  a  judgment 
of  the  Tribunal  of  Commerce  at  Brussels,  a  similar  plea  was  holden  bad 
on  general  demurrer  for  not  showing  that  the  defendant  never  had  notice 
of  the  proceedings  in  such  a  way  that  he  might  defend  the  action :  the  dis- 
tinction between  that  case  and  Ferguson  v.  Mahon  was  said  to  be,  that  the 
court  in  Ferguson  v.  Mahon  could  take  judicial  notice  that  the  law  of  Ire- 
land is  the  same  as  the  law  of  this  country  with  regard  to  the  commence- 
ment of  a  suit  by  process,  but  that  the  Court  in  Reynolds  v.  Fenton  could  not 
judicially  know  that  a  suit  could  not  be  commenced  in  Belgium  without  process. 
Whether  that  distinction  be  a  sound  one  may  be  doubted,  when  it  is  remembered, 
that  it  required  a  section  of  the  Act  of  Union  to  make  the  Irish  statute-book  eoi- 
denee  in  this  country,  (which  were  needless  if  the  courts  in  England  could  take 
judicial  notice  of  the  law  of  Ireland,)  and  further,  that  even  in  this  part  of  the 
kingdom  there  may  be  a  valid  judgment  without  process  or  appearance,  as  in  the 
case  of  a  warrant  of  attorney,  to  confess  judgment.    In  Cowan  v.  Braidwood,  1 
Man.  &.  Gr.  882,  2  Scott,  N.  R.  138,  S.  C,  a  plea  to  a  declaration  in  assumpsit, 
on  a  Scotch  judgment  that  the  defendant  was  not,  at  the  commencement  of  or 
during  the  action,  in  Scotland,  or  within  the  jurisdiction  of  the  Court,  nor  was 
notified,  nor  knew  of  any  of  the  proceedings,  was  held  insufficient.    But  the  deci- 
sion in  that  case  seems  to  have  turned  to  some  extent  upon  a  statute  relating  to 
proceedings  in  Scotland,  6  G.  4,  c.  120,  s.  53.]    It  appears  from  Molony  v.  Gib- 
bons, 2  Camp.  602,  that  the  statement,  upon  the  face  of  the  proceedings,  that  the 
proper  formalities  have  been  observed,  is  prima  facie  evidence  at  least  that  they 
were  so-— that  was  an  action  on  a  Jamaica  judgment    After  the  declaration  was 
the  following  entry : — *^  And  the  said  J.  Gibbons,  by  J.  Ferrier,  his  attorney, 
comes  and  defends,  Ac,  and  says  nothing  in  bar  or  preclusion  of  the  said  action," 
&c.    It  was  objected,  that  the  plaintiff  ought  to  prove  that  Ferrier  was  properly 
constituted  the  defendant's  attorney.    Lord  EUenborough,  however,  said, ''  I  will 
look  to  these  foreign  judgments  with  great  jealousy;  but  I  must  give  them  credit 
for  the  facts  which  they  specifically  allege^  and  I  must  presume  in  the  present 
case  that  the  Court  saw  Ferrier  properly  constituted  attorney  for  the  defendant" 
[The  rule  as  to  presuming  the  regularity  of  the  proceedings  in  a  foreign  court 
was  somewhat  more  liberally  laid  down  in  Cowan  v.  Braidwood,  Reynolds  v.  Fen- 
ton, supra,  and  in  Russell  v.  Smith,  9  Mee.  &  W.  810.] 

It  is  not  intended  to  enter  here  into  any  review  of  the  cases  in  which  the  ques- 
tion has  been,  whether  the  defendant  was  so  far  in  the  nature  of  a  resident  within 
the  colony  or  jurisdiction  of  the  foreign  court  as  would  satisfy  the  principle  stated 
in  Buchanan  v.  Rucker,  and  Becquet  v.  McCarthy,  2  B.  &  Ad.  951, — ^the  object 
of  this  note  being  to  inquire,  not  into  the  essentials  of  a  valid  judgment,  but  into 
the  question,  how  far  forth  the  judgment  stating  these  essentials,  be  they  what 
they  may,  is  evidence  of  their  existence. 

Assuming,  then,  that  a  foreign  judgment  is  impeachable  for  a  defect  apparent 
on  the  face  of  it — assuming,  also,  that  it  is  impeachable  by  extrinsic  evidence 
adduced  to  show  that  the  Court  which  pronounced- it  had  no  jurisdiction,  or  that 
it  was  obtained  by  fraud,  or  by  a  neglect  of  those  precautions  which  the  universal 
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principles  of  justice  render  necessary; — ^the  question  wUch  arises  next  is,  wheiker 
U  can  be  impeached  upon  ike  merits  f  Now,  npon  one  side  it  is  said,  that  the 
tribanals  of  this  country  are  not  hound  to  enforce  the  judgments  of  a  foreign 
court,  that  when  they  do  so,  it  is  c2e  gratia^  and  from  a  wish  to  extend  the  limits 
of  justice — ampliare  justUiam.  But  that  it  would  be  to  amplify  injustice,  not 
justice,  were  they  to  enforce  a  sentence,  which  ought  never  to  have  been  pro- 
nounced, because  against  the  party  with  whom  right  was.  On  the  other  side,  it  is 
answered  with  great  force,  that  invariable  experience  shows,  that  facts  can  never 
be  inquired  into  so  well  as  on  the  spot  where  they  arose,  laws  never  administered 
so  satisfactorily  as  in  the  tribunals  of  the  county  governed  by  them  ;  that,  if  our 
courts  were  to  allow  mattery  judicially  decided  upon  to  be  again  opened  at  any 
distance  of  time  or  place,  the  consequence  would  be,  in  ninety  nine  cases  out  of 
a  hundred,  that  they  would  be  deceived  by  the  concoction  of  testimony,  ritAKM 
or  by  the  abstraction  of  it,  or  by  the  want  of  it,  and  *that  injustice  and 
mistakes,  instead  of  being  amended,  would  be  generated. 

Now  on  both  sides  of  this  question  there  is  a  good  deal  of  authority.  On  the 
former  side,  is  the  opinion*'of  Lord  Mansfield  in  Walker  v.  Witter,  DougL  I ;  of 
Eyre,  C.  B.  in  Phillips  v.  Hunter,  2  H.  Bl.  410 ;  and  of  Mr.  Justice  Buller  in 
Gftlbraith  v.  Neville,  Dougl.  5,  note,  where  his  lordship  cited  a  resolution  of  the 
House  of  Lords  in  Sinclair  v.  Fraser,  20  Howell's  Sta.  Tr.  468,  to  the  effect,  that 
''  the  judgment  of  the  supreme  court  of  Jamaica  ought  to  be  received  as  evidence 
prima  fitcie  of  the  debt,  and  that  it  lies  upon  the  defendant  to  impeach  thejuetice 
thereof,  or  to  show  the  same  to  have  been  irregularly  or  unduly  obtained.''  It 
will,  however,  be  observed,  that  in  none  of  the  above  cases  was  it  necessary  to 
decide  the  question  of  conclusiveness.  In  Sinclair  v.  Fraser,  the  ground  of  appeal 
to  the  Lords  was,  not  that  the  Scotch  court  had  held  the  Jamaica  judgment  con- 
clusive, but  that  it  had  refused  to  receive  it  even  as  prima  facie  evidence  of  the 
existence  of  the  debt  Amott  v.  Bedfem,  3  Bing.  353,  sometimes  cited  as  an 
authority  on  this  side  of  the  question,  is,  in  reality,  none,  for  there  the  only  deci- 
sion was,  as  in  Sinclair  v.  Fraser,  on  the  authority  of  which  it  proceeded,  that  the 
Scotch  judgment  was  at  all  events  prima  &cie  evidence.  On  the  contrary,  the 
L.  C.  J.  Best  expressly  says,  **  We  think  that  it  is  not  necessary  to  consider 
whether  the  judgment  pronounced  by  the  Scotch  court  can  be  impeached  here* 
The  observations  of  the  Lord  Chancellor  in  Houlditch  v.  Donegal,  8  Bligh,  301, 
are  adverse  to  the  conclusiveness  of  foreign  judgments. 

On  the  other  side,  is  the  opinion  of  Lord  Hardwicke  in  Boucher  v.  Lawson, 
Gas.  temp.  Hardwicke,  89  ;  of  Lord  Eenyon  in  Gkilbraith  v.  Neville,  DougL  5, 
note ;  and  Lord  EUenborough  in  Tarleton  v.  Tarleton,  4  M.  &  S.  21.  In  that 
case,  the  plaintiff,  the  defendant,  and  1).  B.  had  been  partners,  and  the  defendant 
and  D.  B.  had  covenanted  to  indemnify  the  plaintiff  against  the  debts  of  the  late 
firm.  In  an  action  on  that  covenant,  in  order  to  prove  the  damnification,  a  copy 
of  a  foreign  judgment  was  put  in,  in  consequence  of  which  the  plaintiff's  property 
had  been  seized.  Evidence  was  offered  to  impeach  the  correctness  of  this  judg- 
ment, which  being  disallowed,  the  defendant  moved  for  a  new  trial. 

The  rule  was  refused.  Lord  EUenborough  said :  *^  I  thought  I  did  not  sit  at 
Nisi  Prius  to  try  a  writ  of  error  in  this  case  upon  the  proceedings  of  the  court 
abroad.  The  defendant  had  notice  of  the  proceedings,  and  should  have  appeared 
and  made  his  defence."  It  must,  however,  be  observed,  that  Bayley,  J.,  took  a 
distinction  which  would  suffice  to  prevent  this  case  from  bearing  greatiy  on  the 
question  now  under  discussion.  His  lordship  said,  **Aa  between  the  parties  to  the 
suit,  the  Justice  of  it  might  again  be  litigated;  but,  as  against  a  stranger,  it  could 
not."  This  distinction  is  adopted  by  the  Lord  Chancellor  in  Houlditch  v.  Donegal. 
In  Becquet  v.  McCarthy,  2  B.  &  Ad.  95,  evidence  was  received  at  Nisi  Prius  to 
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contradict  the  facts  on  which  the  colonial  jadgment  proceeded.  It  was  obseiredi 
during  the  argument  in  the  following  term,  that  it  was  not  clear  that  that  eyidenoe 
was  admissible.  And  Parke,  J.,  obseired,  that  "  the  Vice-Chancellor  had  held, 
in  Martin  v.  Nicolls,  3  Sim.  468,  that  the  grounds  of  a  foreign  judgment  cannot 
be  reviewed  in  the  courts  of  this  country ;  and  that  a  bill  for  a  discoyeiy  and  a 
commission  to  examine  witnesses  in  Antigua  in  aid  of  the  plaintiff's  defence  to 
an  action  brought  on  the  judgment  in  this  country  was  demurrable.*'  This  case 
is,  perhaps,  the  authority  most  directly  bearing  on  the  question;  but  see  the 
Chancellor's  remarks  on  it,  in  Houlditch  y,  Donegal.  There  is  an  older  case,  of 
Burrows  y.  Jemimo,  Str.  733,  where  an  acceptor,  whose  acceptance  had  been 
▼aeated  by  a  decree  at  Leghorn,  being  afterwards  su^  here,  obtained  an  injnno> 
tion,  which  would,  however,  I  presume,  hardly  be  granted  in  such  a  case  at  this 
day.  In  Smith  t.  Nicolls,  6  Bing.  N.  C.  221,  Tindal,  L.  C.  J.,  in  the  passage  above 
cited,  treats  the  point  as  still  undecided.  '^  Great  doubts,"  his  lordship  says,  **  have 
formerly  existed,  and  some  degree  of  doubt  still  exists,  whether  a  judgment  so 
recovered  is  conclusive  between  the  parties,  or  whether  the  matter  may  be  opened 
and  agitated  in  this  country."  In  Ferguson  v.  Mahon,  II  Ad.  &  £IL  179,  which 
was  the  case  of  an  Irish  judgment,  Lord  Denman  said  ^' the  inquiry  is  still  open, 
not  indeed  ifUo  the  merits  of  the  action  or  the  propriety  of  the  deeinon,  but  wfac^er 
the  judgment  passed  under  such  circumstances  as  to  show  that  the  country  had 
properly  jurisdiction  over  the  party."  [Bicardo  v.  Garcias,  12  GL  ft  Fin.  368,  is 
an  additional  authority  for  holding  the  decision  of  a  foreign  court  living  juris- 
diction over  the  parties  and  subject-matter  of  the  suit  to  be  conclusive  as  to  the 
merits.] 

r«ii;il  ^  ^^n  note  like  the  present  affords  no  room  for  entering  further  into 
*-  ^  this  difficult  *and  interesting  question.  The  doubt  which  surrounds  it 
has  probably  been  a  good  deal  increased  by  arguments  in  which  it  has  been 
assumed  that  no  distinction  exists  between  a  claim  to  question  a  foreign  judg- 
ment on  the  merits,  and  to  question  it  upon  the  ground  of  fraud,  or  want  of  juiis- 
diction,  or  that  it  was  unduly  obtained.  For  instance,  in  the  report  of  the  late 
case  of  Don  v.  Lippman,  5  01.  &  Fin.  1,  the  proposition  that  the  grounds  of  a 
foreign  judgment  are  examinable  here  is  laid  down  generally,  but  in  truth  the 
judgment  was  excluded  from  consideration  altogether,  upon  the  ground  that  the 
defendant  was  an  enemy  to  the  counlzy  where  it  was  given,  not  within  the  joris- 
diction  of  the  court,  and  without  any  notice  of  the  suit  or  opportunity  of  defend- 
ing himself  against  it.  In  Houlditch  v.  Donegal,  the  Lord  Chancellor  does  not 
eeem  to  have  the  distinction  fully  present  to  his  mind.  [It  seems  dear  that  (he 
judgment  of  a  fcNreign  court  does  not  bind  persons  sued  therein  as  defendamUf 
and  not  shown  to  have  been  subjects  of  or  resiant  or  present  in  the  country  when 
the  suit  began,  so  as  to  be  bound  by  reason  of  allegiance,  or  domicile,  or  temporaiy 
presence  by  the  decision.  General  Steam  Navigation  v.  Guillou,  1 1  Mee.  ft  W. 
894.]     See  for  the  American  law  upon  this  subject,  Story,  Conf.  L.  c.  16. 

But  whatever  difficulty  may  exist  in  solving  the  above  point,  thus  &r  at  least 
is  settied, — ^that  a  foreign  judgment  cannot  be  conclusive  here,  which  is  not  shown 
to  be  so  in  the  country  where  it  was  pronounced.  That  was  decided  in  Plnmmer 
V.  Woodburne,  4  B.  ft  C.  625,  where  the  foreign  judgment  was  pleaded,  and  the 
plea  held  bad,  on  the  ground  that  its  conclusiveness  in  the  country  where  it  was 
given  was  not  alleged  on  the  record.  This  decision  is  recognized  in  Smith  v. 
Nicolls,  5  Bing.  N.  C.  222.  A  fortiorif  a  foreign  judgment  cannot  be  held  con- 
clusive here,  where  the  proceedings  are  so  defectively  set  out  that  the  point  which 
it  is  sought  to  establish  by  it  does  not  clearly  appear  to  be  decided.  Obicini  v. 
Bligh,  8  Bing.  361 ;  Sadler  v.  Robins,  I  Camp.  253 ;  [Callander  v.  Dittrich,  4 
Man.  ft  Gr.  82 ;  4  Scott,  N.  B.  682,  S.  G.    Also  the  pleading  must  show  that  the 
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proceedings  in  the  foreign  court  were  taken  for  the  same  purpose  as  the  suit  in 
which  its  judgment  is  sought  to  be  made  conclusive ;  for  even  though  the  issue 
were  the  same,  if  the  object  of  the  suit  were  differenty  the  decision  would  not  be 
conclusiye,  Behrens  v.  Sieveking,  2  MjL  &  Gr.  602,  ante  447  c.  The  plea  need 
not  set  out  the  proceedings  at  length,  Bicardo  ▼.  Garcias,  12CI,&  Fin.  368.  If 
it  rely  on  them  as  an  estoppel,  it  must  commence  and  conclude  with  a  prayer 
that  the  opposite  party  may  be  estopped.  General  Steam  Navigation  v.  GuilloU| 
11  Mee.  &  W.  811.] 

There  are,  however,  some  cases  in  which  the  effect  in  evidence  of  the  judg- 
ment of  a  foreign  court  is  regulated  by  different  considerations  from  the  above, 
— ^I  mean  cases  in  which  the  judgment  is  in  rem,  or  concerns  something  in  its 
nature  local. 

The  commonest  instance  of  the  effect  of  the  judgment  of  a  foreign  court  of 
competent  jurisdiction  in  rem  is  afforded  by  the  sentences  of  Courts  of  Admiralty 
on  questions  of  prize,  "  That  these  sentences  are  admissible  and  conclusive  evi- 
dence of  the  fact  they  decide,  it  seems  not  safe  now  to  question,"  were  the  ex- 
pressions of  Le  Blanc,  J.,  in  Lothian  v.  Henderson,  3  B.  ft  P.  617.  And  this 
opinion  is  amply  borne  out  by  prior  and  subsequent  authorities.  See  Eindersley 
▼.  Chase,  Park  Ins.  490 ;  Bolton  v.  Gladstone,  5  East,  160 1  Baring  v.  Clagett,  3 
B.  ft  P.  214 ;  Christie  v.  Secretan,  8  T.  R.  196.  Such  a  sentence,  being  in  rem, 
binds  the  rights  of  third  persons.  Indeed,  the  question  as  to  the  effect  of  such 
proceedings  has  lilually  arisen  between  persons  not  parties  to  them ;  for,  in  most 
of  these  cases,  the  question  has  been  between  the  underwriter  and  the  assured, 
and  the  point  in  issue,  whether  the  latter's  warranty  of  neutrality  has  been  com- 
plied witii ;  to  prove  the  non-compliance  with  the  warranty,  the  sentence  of  a 
foreign  court  condemning  the  vessel  as  enemy's  property,  has  been  produced, 
and  has  been  admitted  to  be  conclusive.  In  Eindersley  v.  Chase,  Parl^  490,  the 
Master  of  the  Bolls  said :  '^  It  has  been  clearly  settied,  from  the  time  of  Lord 
Hale  down  to  the  present  period,  that  the  sentence  of  condemnation  in  a  Court  of 
Admiralty,  when  it  proceeds  on  the  ground  of  enemies'  property,  is  conclusive 
that  the  property  belongs  to  enemies,  and  not  only  for  ihe  immediate  purpose  of 
mich  sentence^  but  is  binding  on  aU  courts  and  agcrinst  aU persons.  The  sentence  of 
a  Court  of  Admiralty  proceeding  in  rem  must  bind  all  parties,«-must  bind  all  the 
world."  "  Since  the  judgment  of  the  House  of  Lords  in  Lothian  v.  Henderson," 
said  Lord  Ellenborongh,  delivering  judgment  in  Bolton  v.  Gladstone,  6  East,  160, 
^  It  may  be  assumed,  as  the  settied  doctrine  of  a  court  of  English  law,  that  all 
sentences  of  courts  of  competent  jurisdiction  to  decide  questions  of  prize  are  to 
be  received  here  as  conclusive  evidence  in  actions  upon  policies  of  insurance  upon 
every  subject  immediately  and  properly  within  the  jurisdiction  of  such  foreign 
courts,  and  upon  which  they  have  professed  to  decide  judicially."  This  doctrine 
being,  therefore  well  established,  the  question  in  later  cases  has  become,  not  whe- 
ther the  judgment  of  the  foreign  court  be  in  its  nature  conclusive,  but,  whether  it 
be  a  judgment  upon  the  point  in  controversy ;  since  it  is  obvious  that  it  would 
be  absurd  to  treat  it  as  conclusive  upon  points  which  it  did  not  involve,  or  which, 
although  they  may  have  been  involved  in  it,  yet,  from  the  manner  in  which  it  is 
framed,  do  not  appear  to  have  been  so.  This  view  was  acted  on  by  the  King's 
Bench  in  Bemardi  v.  Motteuz,  2  Dougl.  676,  which  is  thus  commented  upon  by 
Lawrence,  J.,  in  Lothian  v.  Henderson,  3  B.  ft  P.  626 : — "  The  case  of  Bemardi 
7.  Motteux,"  said  his  lordship,  '^is  the  original  authority  *upon  which  all  r^  .en-i 
the  other  cases  upon  this  subject  have  been  founded*  In  that  case  the  *■  ^ 
determination  of  a  Court  of  Admiralty  in  France  was  held  not  conclusive  against 
a  warranty  of  neutrality.  And  there,  Lord  Mansfield  stated  the  difficulty  to  be, 
the  not  being  able  to  collect  the  grounds  on  which  the  French  Court  of  Admiralty 
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went,  whether  that  of  enemies'  property,  or  that  of  papers  being  thrown  overboard 
oontrarj  to  an  arrdt  of  that  country ;  and  thinking,  that  enough  did  not  appear 
on  the  sentence  to  ascertain  precisely  npon  what  it  was  founded,  and  that  the 
French  Admiralty  might  have  proceeded  on  the  ground  of  the  papers  being  thrown 
overboard  determined  in  favour  of  the  plaintiff,  on  the  ambiguity  of  the  sentence." 

In  a  subsequent  case,  Saloucci  v.  Woodmass,  Park,  362,  Lord  Mansfield  laid 
it  down  as  a  rule,  that,  where  no  other  ground  appeared,  the  condemnation  of  a 
ship  as  prize  must  be  taken  to  have  proceeded  on  the  ground  of  enemies'  pro- 
perty, and  distinguished  that  case  from  Bernardi  v.  Motteuz,  as  there  another 
ground,  namely,  the  arret  appeared,  on  which  the  condemnation  might  have  pro* 
ceeded. 

Consonant  with  Bernardi  v.  Motteux  is  Pollard  v.  Bell,  8  T.  B.  435,  where  the 
subject  will  be  found  largely  discussed.  Bird  v.  Appleton,  Ibid.  662 ;  Homeyer 
V.  Lushington,  1  Camp.  89 ;  Calvert  v.  Bovil,  7  T.  R.  325 ;  Fisher  v.  Ogle,  1 
Camp.  417 ;  and  Dalgleish  v.  Hodson,  7  Bing.  504.  In  Baring  v.  Clagett,  3  B. 
&  P.  215,  Lord  Alvanley  thus  gives  the  history  of  the  decisions  upon  this  part  of 
the  subject.  '^  It  was  once,"  says  his  lordship,  ^'  doubted  by  Lord  Eenyon  in  the 
case  of  De  Souza  v.  Ewer,  whether  the  mere  &ct  of  condemnation  as  prize  was 
not,  of  itself,  conclusive  against  the  warranty  of  neutrality,  though  special  grounds 
of  condemnation  appeared  in  the  sentence  not  warranted  by  tiie  law  of  nations, 
for  it  was  considered  that  a  contrary  doctrine  would  impute  bad  faith  to  the 
tribunal  by  whom  the  condemnation  was  pronounced :  and,  unless  such  special 
grounds  appear,  the  sentence  is  undoubtedly  conclusive.  Accordingly,  in 
Saloucci  V.  Woodmass,  where  a  ship  warranted  neutral  was  condemned  as  good 
and  lawful  prizCf  that  single  allegation  in  the  sentence  was  deemed  sufficient  to 
negative  the  neutrality  of  the  ship,  because,  as  no  special  ground  o/eondemnaHon 
appeared^  the  court  held  themselves  bound  to  suppose  that  it  proceeded  on  the 
just  and  lawful  ground  of  the  ship  being  enemies'  property.  But  in  Bernardi  v. 
Motteux,  the  court  considered  the  sentence  conclusive  as  to  every  thing  it  pro- 
fessed to  decide,  yet  held  themselves  at  liberty  to  examine  whether  the  ground  on 
which  the  sentence  proceeded  actually  falsified  the  warranty  contained  in  the 
policy.  Then  follows  a  series  of  decisions  in  which  the  courts  have  determined| 
that,  if  the  condemnation  does  not  plainly  proceed  upon  the  ground  of  enemies' 
property,  or  that  of  the  ship  not  having  complied  with  subsisting  treaties  between 
her  own  country  and  that  of  the  capturing  power,  hut  on  the  ground  of  regula- 
tions arbitrarily  imposed  by  the  latter,  to  which  neither  the  government  of  the 
captured  ship  nor  the  other  powers  of  Europe  have  been  made  parties,  such  a 
condemnation  shall  not  be  admitted  as  conclusive  against  a  warranty  of  neu- 
trality." And  his  lordship  cited  Mayne  v.  Walter,  Park,  363 ;  Pollard  v.  Bell,  8 
T.  R.  434 ;  Bird  v.  Appleton,  8  T.  R.  562 ;  and  Price  v.  Bell,  1  East,  363. 

Upon  the  whole,  the  rule  appears  to  be — 1,  that  the  sentence  of  a  foreign  Court 
of  Admiralty  of  competent  jurisdiction,  pronounced  in  rem,  is  conclusive,  against 
all  the  world  as  to  the  existence  of  the  ground  on  which  the  court  professes  to 
decide. 

2.  It  would  seem  firom  Saloucci  v.  Woodmass,  that  such  a  court  shall  perhcfps, 
where  it  states  no  ground  of  decision,  be  presumed  to  have  decided  on  the  ground 
which  would  warrant  its  decision  in  the  terms  in  which  it  is  pronounced ;  and 
that,  therefore,  where  a  vessel  is  condemned  asprize^  the  court  would  be  presumed 
to  have  condemned  it  on  the  proper  ground,  namely,  an  infraction  of  neutrality, 
or  what  amounts  to  the  same  thing,  a  breach  of  treaty.    But, 

3dly.  That  this  presumption  ends,  where  it  appears  doubtful  upon  the  fiice  of 
the  sentence  itself,  whether  the  ship  was  not  condemned  upon  some  other  ground; 
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sncli)  for  instance,  as  the  infraction  of  a  mere  local  ordinance.    In  snch  r«4^jrQ-i 
a  case,  it  *is  apparent,  that  the  words  <i8  latoftd  prizCj  even  if  nsed,  may 
be,  and  probably  are,  a  mere  misapplication  of  terms,  so  far  as  they  may  lead  to 
the  inference  that  a  breach  of  neutrality  has  been  committed. 

It  must,  however,  be  confessed,  that,  notwithstanding  Lord  Mansfield's  decision 
in  Saloucci  y.  Woodmass,  and  Lord  Alvanley's  seeming  approval  of  it  in  Baring  v. 
Clagett,  it  appears  probable  that  the  secoi^d  of  the  above  propositions  may  here- 
after be  successfully  drawn  into  question;  for  certainly  it  seems  scarcely 
compatible  with  some  of  the  expressions  of  the  judges  in  more  recent  cases. 
Thus,  in  Dalgleish  v.  Hodson,  Tindal,  C.  J.,  says, — "  The  general  law  upon  the 
subject  is  well  known,  that  the  sentence  of  a  foreign  Court  of  Admiralty  of  com- 
petent jurisdiction  is  binding  upon  all  parties,  and  in  all  countries,  as  to  the  fact  on 
which  such  condemnation  proceeded,  where  such  fact  appears  on  the  face  of  the 
sentence  free  from  doubt  and  ambiguity.  But  it  is  at  the  same  time  as  well 
established,  that,  in  order  to  conclude  the  parties  from  contesting  the  ground  of 
condemnation  in  an  English  court  of  law,  such  ground  must  appear  clearly  on  the 
face  of  the  sentence.  B  must  not  be  collected  from  inference  ordyy  Now,  certainly, 
in  a  case  like  Saloucci  v.  Woodmass,  the  ground  of  decision  not  being  expressed, 
mnst,  if  collected  at  all,  be  collected  by  inference.  Indeed,  it  seems  almost 
impossible  to  reconcile  the  decision  in  Saloucci  v.  Woodmass,  with  that  of  Fisher 
V.  Ogle,  1  Gamp.  418 ;  and,  if  a  choice  is  to  be  made  between  the  two  decisions, 
the  feeling  of  the  courts  seem  certainly  to  be  at  present  against  extending  the 
effect  of  foreign  sentences. 

In  Fisher  v.  Ogle,  to  falsify  a  representation  that  the  ship  was  American,  a 
sentence  of  the  Admiralty  Court  of  Martinique  was  produced  \  this  stated,  "  that 
it  resulted  evidently  from  the  papers  on  board,  that  the  expedition  of  the  said 
ship  Juno,  her  cargo,  and  her  operations  on  the  coast  of  Africa,  were  for  account 
of  the  Brothers  Geddes,  merchants  of  London,  who  had,  to  mask  the  English 
property  of  this  outfit,  borrowed  the  American  flag  and  passport  of  the  said  ship 
Juno,  and  taken  for  their  agent  and  partner  in  the  expedition  Captain  Fisher, 
furnished  with  a  certificate  of  citizen  of  the  United  States."  The  sentence  then 
went  on  to  declare  as  good  and  vcUid  prize  the  slave  ship  Juno^  and  to  confiscate 
the  ship  and  cargo  to  the  profit  of  the  captors. 

Lord  EUenborough  said — **  We  show  a  sufficient  respect  to  French  sentencesi 
if  we  attach  credit  in  our  courts  to  what  they  distinctly  say.  It  is  often  painful 
to  go  this  length,  considering  the  piratical  way  in  which  they  proceed*  But  this 
sentence  does  not  say  the  ship  was  not  American^  and  it  is  not  to  be  considered 
evidence'of  what  it  does  not  specifically  affirm.  I  dare  say  such  sentences  will  be 
positive  enough  in  future,  since  those  who  frame  them  are  disposed  to  consider 
every  thing  as  good  prize  against  all  mankind.  When  they  do  speak  out,  I  will 
give  them  the  same  effect  here  which  they  receive  in  other  places.  But  tiiere  is 
no  proof  that,  in  the  present  case,  the  property  was  not  American,  though  such 
an  inference  might  be  drawn  from  certain  indirect  statements  in  the  sentence 
now  presented  to  us." 

A  motion  for  a  new  trial  was  refused,  and  his  lordship  said — *^  It  is  by  an  over' 
strained  comity  that  these  sentences  are  received  as  conclusive  evidence  of 
facts  which  they  positively  aver,  and  on  which  they  specifically  profess  to  be 
founded." 

This  case  was  decided  in  the  year  1808.  On  a  subsequent  occasion,  his  lord- 
ship expressed  similar  sentiments,  saying : — ''  I  am  by  no  means  disposed  to 
extend  Uie  comity  which  has  been  shown  to  these  sentences  of  foreign  admiralty 
courts.  I  shall  die,  like  Lord  Thurlow,  in  the  belief  that  they  never  ought  to 
have  been  admitted.     The  doctrine  in  their  favour  rests  on  an  authority  in 
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Shower,  which  does  not  fallj  sapport  it,  and  the  practice  of  zeceiviog  them  often 
leads,  in  its  consequencesi  to  the  greatest  injustice." 

It  is  plain  that,  unless  the  foreign  conrt  be  one  of  competent  jurisdiction, 
its  sentencci  far  from  being  conclusive,  can  have  no  effect  at  all.  Thus,  it  is  a 
settled  point  of  international  law  that  the  prize  court  of  one  belligerent  cannot 
sit  in  the  dominions  of  a  neutral  power.  "  Its  doing  so,"  as  Sir  William  Soott 
r*4541  ^^^^'^^^  ^^  ^®  ^celebrated  case  of  the  Flad  Oyen,  8  T.  B.  270,  note, 
^4s  a  licentious  attempt  to  exercise  the  rights  of  war  within  the  bosom 
of  a  neutral  country."  Accordingly,  to  the  sentence  of  such  a  tribunal,  our 
courts  attribute  no  credit  or  authority  whatever.  Havelock  v.  Bockwood,  8  T. 
B.  276 ;  Donaldson  y.  Thompson,  1  Gamp.  429 ;  which  cases  overrule  Smith  y« 
Snrridge,  4  Esp.  26.  See  the  distinction  taken  in  Oddy  v.  Bovil,  7  T.  B.  523, 
between  a  prize  court  held  in  the  dominions  of  a  neutral,  and  one  held  in  those 
of  a  co-belligerent. 

Another  instance  of  the  effect  of  the  sentence  of  a  foreign  court  in  rem  is 
afforded  by  the  decree  of  such  a  Court  establishing  or  nullifying  a  marriage. 
Such  a  sentence  would,  it  is  apprehended,  be  conclusive  ifpnmounced  on  a 
marriage  toiikin  Uie  jurisdidum  of  such  Court  to  abjudicate  upon.  Lord  Hard« 
wicke's  observations  in  Boach  v.  Garvan,  1  Ves.  sen.  169,  are  often  cited  on 
this  subject.  '^  As  to  the  fact  of  the  marriage,  (says  his  lordship,)  it  has  been 
argued  to  be  valid  from  being  established  by  the  sentence  of  a  Court  in  France 
Jumng  proper  jurisdicHon,  And  it  is  true,  if  thai  is  so.  His  condusivej  whether 
in  a  foreign  court  or  not,  from  the  law  of  nations ;  otherwise  the  rights  of  man* 
kind  would  be  very  precarious  and  uncertain."  In  Boucher  v.  Lawson,  Cm. 
temp.  Hardwicke,  9,  the  Chief  Justice  mentions,  that  "  in  the  time  of  Car.  2, 
a  suit  was  brought  on  a  contract  of  marriage,  and  the  sentence  of  the  £od^ 
siastical  Court  of  Turin  was  given  in  evidence,  and  allowed  to  be  conclusive." 
This  appears  to  be  the  same  case  as  Kxparte  Cottington,  extracted  in  Swanst. 
326,  in  notis,  from  Lord  Nottingham's  MSS.,  whence  it  appears,  that  on  June 
10,  30  Car.  2,  (1678,)  Mr.  Cottington  presented  a  petition  to  the  Lords  of  Parli*" 
ment,  '^  praying  to  be  relieved  against  a  sentence  given  by  the  delegates  in  a 
matrimonial  cause,  wherein  they  had  adjudged  that  Signora  Angelina  Hargaritn 
Gallina,  a  very  lewd  woman,  was  the  petitioner's  lawful  wife."  The  ground  of 
the  petition  was,  that  the  Signora  had  another  husband  living  at  Turin ;  and 
that,  though  she  had  been  divorced  from  that  other  husband  by  the  sentence  of 
the  Archbishop  of  Turin,  yet  that  the  sentence  of  divorce  was  invalid.  Lord 
Nottingham,  however,  stated  his  opinion  to  be  clear  that  the  sentence  was  not 
examinable  in  this  country,  and  that  the  Court  of  Delegates  had  acted  right  in 
holding  it  conclusive. 

It  appears  certain  (it  may  be  remarked)  that  this  divorce  was  one  between 
two  foreigners  married  abroad;  and  it  has  been  laid  down  by  high  authority 
that  a  foreign  court  has  no  jurisdiction  to  annul  a  marriage  solemnised  in  this 
country,  on  grounds  upon  which  it  could  not  be  declared  void  by  the  courts  here* 
"  Undoubtedly,"  says  Lord  Stowell,  in  Sinclair  v.  Sinclair,  1  Hagg.  C.  C. 
Ca.  297,  ^'  a  sentence  of  separation  in  a  proper  court  for  adultery  would  be  enti* 
tied  to  credit  and  attention  in  this  court :  but  I  think  the  conclusion  is  carried  too 
far,  when  it  is  said,  that  a  sentence  of  nullity  of  marriage  is  necessarily  and 
universally  binding  in  other  countries.  Adultery  and  its  proo&  are  nearly  the 
same  in  all  countries ;  the  validity  of  marriage,  however,  must  depend,  in  a 
great  degree,  on  the  local  regulations  of  the  country  where  it  is  celebrated. 
A  sentence  of  nullity  of  marriage,  therefore,  in  the  country  where  it  waa 
solemnised,  would  carry  with  it  great  authority  in  this  counti^,  but  I  am  not 
prepared  to  say  that  the  judgment  of  a  third  country  on  the  validity  of  a  mar* 


DOB  T.  OLIVER.— .DUOHBSS  OF  KINGSTON'S  CASE.  g07 

riage  noi  tnthin  iia  ierrUorieSj  twr  had  between  eufy'eds  of  ikat  caufUry,  would 
be  nniversally  binding.  For  instance,  the  marriage  alleged  by  the  husband  is 
a  French  marriage.  A  French  judgment  on  that  marriage  would  have  been 
of  considerable  weight ;  but  it  does  not  follow  that  the  judgment  of  a  court  at 
Brussels  on  a  marriage  in  France  would  have  the  same  authority,  much  less  on 
a  marriage  celebrated  here  in  England."  In  Macarihy  y.  De  Gaix,  3  Hagg.  642^ 
note,  Mr.  Tuke  having  married  in  England,  was  divorced  in  Denmark.  The 
wife  came  to  England  and  died ;  the  husband  took  out  letters  of  administra- 
tion in  England  to  his  wife,  and,  upon  his  death,  there  was  a  suit  in  Chancery 
between  his  executors  and  the  wife's  next  of  kin,  relative  to  the  property. 
Brougham,  L.  C,  decreed  in  favour  of  the  executors,  observing  that  the  Eng« 
lish  marriage  could  not  be  annulled  by  the  Danish  law.  No  ^question  r«455i 
of  domicil  seems  to  have  been  raised  either  in  this  case,  or,  as  far  as 
we  can  judge  from  the  report,  on  which,  however,  Dr.  Lushington  has  animad* 
verted  as  extremely  meagre,  in  B.  v.  LoUey,  B.  &  B.  237,  in  which  Lolley  was 
convicted  of  bigamy,  for  having  married  Helen  Hunter  during  the  life  of  Anne 
Sevaia,  to  whom  he  had  been  previously  married,  but  from  whom  he  had  been 
divorced  in  Scotland.  The  point  was  reserved  for  the  opinion  of  the  Twelve 
Judges,  who  are  stated  to  have  been  unanimously  of  opinion,  **  that  no  sentence 
or  act  of  any  foreign  country  or  state  could  dissolve  an  English  marriage  a 
vineulo  matrinumUj  for  ground  on  tohieh  U  was  noi  liable  to  be  dissolved  a  vinculo 
matrimonii  in  England.'* 

However,  though  the  rule  is  thus  broadly  stated.  Dr.  Lushington  in  hia 
elaborate  judgment  in  Conway,  otherwise  Beasely  v.  Beasely,  has  pointed  out 
a  question,  on  which,  though  falling  within  the  generality  of  its  terms,  he  does 
not  look  upon  it  as  conclusive.  That  case  itself,  which  is  reported  in  3  Hagg.  Ecc. 
B.  639,  was  decided  upon  the  authority  of  Lolley's,  from  wldch  it  was  impossible  to 
distinguish  it  But  Dr.  Xiushington  said,  that,  in  his  opinion,  the  question  of 
domicil  might,  ifit  arose,  form  an  important  and  distinguishing  feature. — "A  case," 
said  he,  *^  in  which  all  the  parties  are  domiciled  in  England,  and  resort  is  had  to 
Scotland,  (with  which  neither  of  them  has  any  connexion,)  for  np  other  purpose 
than  to  obtain  a  divorce  a  vinculo,  may  possibly  be  decided  on  principles  which 
would  not  altogether  apply  to  a  case  differently  drcumstanced,  as  where,  prior  to  the 
cause  arising  on  account  of  which  a  divorce  was  sought,  the  parties  had  been 
bona  fide  domiciled  in  Scotland.  Unless  I  am  satisfied  that  every  view  of  this 
question  had  been  taken,  the  Court  cannot,  from  the  case  referred  to  (Lolley's,) 
assume  it  to  have  been  established,  as  an  universal  rule,  that  a  marriage  had  in 
England  and  originally  valid  by  the  law  of  England,  cannot,  under  any  possible 
circumstance,  be  dissolved  by  Uie  decree  of  a  foreign  court"  See  also  Warren* 
der  V.  Warrender,  9  Bligh,  89,  in  which  it  was  decided  that,  according  to  the 
law  of  Scotland,  parties  married  in  England  but  domiciled  in  Scotland,  may  be 
divorced  by  the  court  of  that  country. 

In  Tovey  v.  Lindsay,  I  Dowl.  117  ;  Same  v.  Same,  ibid.  131 ;  and  which  was 
argued  on  a  Scotch  appeal  subsequently  to  Lolley's  case,  the  question  was  most 
elaborately  discussed ;  and  not  merely  with  reference  to  the  pktce  of  contract^ 
and  to  the  domicil  at  the  time  of  the  divorce,  but  with  regard,  also,  to  the  ybrvm 
orginis;  the  question  being  raised,  whether  the  Scotch  courts,  founding  their 
jurisdiction  on  the  original  domicil  of  the  husband,  could  divorce  a  vinculo 
matrimonii^  though  the  marriage  was  in  England,  and  the  actual  domicil  of  both 
parties  was  in  England.  The  remarks  of  Lord  Elden  and  Bedesdale  will  be 
found  very  instructive.  Their  Lordships'  impression  seems  to  have  been  that 
the  divorce  was  bad ;  but  the  case  was  remitted  for  further  consideration  to  the 
court  in  Scotland. 
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The  qnestion  as  to  the  precise  power  of  a  foreign  court  over  a  marriage 
solemnised  between  strangers,  or  in  a  different  coantrj,  has  been  much  discussed 
by  foreign  jurists.    It  is  obvious,  at  first  sight,  that  it  divides  itself  into  a  number 
of  distinct  cases,  each  susceptible  of  different  considerations;   for,   1st,  the 
marriage  sought  to  be  avoided  by  the  sentence  of  the  foreign  court,  maj  be 
between  two  strangers,  and  solemnised  in  a  strange  country ;  or,  2dly,  between 
two  natives  of  the  country  where  the  court  sits,  but  solemnised  in  a  strange 
country;    or,  3dly,  between  two    strangers,  but   solemnised  in  the    country 
where  the  court  sits ;  and  the  cases  2dly  and  3dly  above  put  may  be  again  sub- 
divided ;  for  the  marriage  of  two  persons  solemnised  in  a  country  to  which 
they  are  strangers,  may  be  contracted,  either  according  to  the  forms  in  use  in 
that  country,  or  else  according  to  a  form  which  some  municipal  law  of  their  own 
country  has  directed  shall  be  sufficient  abroad.     All  the  above  case  will  be 
again  varied  by  supposing  one  of  the  contracting  parties  to  be  a  native,  and  the 
other  a  stranger.    A  further  distinction  (which  we  have  seen  is  treated  as  im* 
portant)  will  arise  where  the  parties,  or  either  party,  have  become,  or  were  origi- 
nally, domiciled  in  the  country  in  the  courts  of  which  the  validity  of  their  marriage 
is  drawn  in  question.    It  would  obviously  be  incompatible  with  the  plan  of  this 
note  to  invole  the  reader  in  such  controversies.    I  will,  therefore,  simply  remark, 
that,  whether  the  judgment  of  a  foreign  *court  be,  or  be  not,  admissible, 
[  ^^^J  in  some  of  the  above  cases,  to  prove  the  dissolution  of  a  marriage,  still,  it 
is  apprehended  that  the  sentence  of  a  foreign  court  affirming  the  validity  of  a 
marriage  would  always  be  admissible  here,  inasmuch  as  marriage  is  a  fact  prov- 
able by  reputation;  (see  Scrimpshire  v.  Scrimpshire,  2  Hagg.  340,  397 :  Sinclair 
V.  Sinclair,  I  Hagg.  297.)    And  possibly,  on  this  ground,  it  might  even  be  made 
a  question,  whether  the  void  sentence  of  a  foreign  court,  purporting  to  dissolve 
an  English  marriage,  ought  not  to  be  received  as  good  prima  facie  evidence  of 
the  existence  of  the  very  marriage  sought  to  be  dissolved  by  it.     The  reader,  if 
desirous  of  pursuing  the  subject,  will  find  it  discussed  on  general  principles,  and 
at  considerable  length,  in  Story's  C.  of  L.    For  the  present  I  will  but  transcribe 
the  observation  of  Lord  Bedesdale  in  Toveyv.  Lindsay,  1  Dowl.  140,  viz. — ^^'that 
if  any  one,  firom  any  quarter,  might  go  and  establish  a  domicil  in  Scotland,  and 
by  that  means  draws  his  wife  to  a  Scotch  forum,  and  proceed  against  her  for  an 
absolute  dissolution  of  the  marriage, — ^if  this  were  to  prevail,  any  person  has  it  in 
his  power  to  alter  the  nature  of  his  most  solemn  engagements.    The  wife  might 
say,  thai  such  toas  not  her  contract;  and,  if  this  were  not  held  to  be  a  sufficient 
answer,  the  court  below  might,  on  the  same  principle,  judge  all  other  contracts 

by  their  own  law,  as  well  as  that  of  marriage It  could  not  be  jiiat 

that  one  party  should  be  able,  at  his  option,  to  dissolve  a  contract  by  a  law  dif- 
ferent from  that  under  which  it  was  formed,  and  by  which  the  other  party  nnder- 
stood  it  to  be  governed." 

With  regard  to  foreign  judgments  upon  matters  in  their  nature  locate — sncby 
for  instance,  as  title  to  landed  property.  They,  it  is  apprehended,  must  be  treated 
as  conclusive  here,  on  account  of  the  impossibility  of  their  being  effectually  ques- 
tioned. It  seems  obvious,  however,  that  their  effect  here  must  not  be  greater 
than  would  be  attributed  to  them  abroad.  And,  therefore,  if  the  right  to  land  in 
France  were  to  come  incidentally  in  question  before  the  courts  in  this  country,  a 
judgment  in  the  courts  of  France  between  A.  and  B.  could  not,  it  is  apprehended, 
be  evidence  here  between  A.  and  C,  unless  it  were  first  shown  that  such  a  jad^- 
ment  would  in  France  have  the  effect  of  a  judgment  in  rem,  and  bind  third  par- 
ties. Plummer  v.  Woodboume,  4  B.  &  G.  625,  and  Smith  v.  NicoUsy  6  Bing.  N. 
G.  222,  seem  sufficiently  to  prove  this  proposition. 
Next,  as  to  Estoppels  by  Deed. 
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"No  man,"  says  Lord  Mansfield,  iu  Goodtitle  v.  Bailej,  Cowp.  601,  "shall  be 
allowed  to  dispute  his  own  solemn  deed."  Numerous  instances  of  the  conclusive 
effect  of  a  deed  are  to  be  found  in  the  books.  See  Fairtitle  v.  Gilbert,  2  T.  R. 
171,  (and  see  the  distinction  mentioned  there  between  a  trustee  for  the  public,  and 
other  persons ;  as  to  which  see  also,  Doe  d.  Baggaley  ▼.  Hares,  4  B.  &  Ad.  437 ; 
[Doe  d.  Levy  v.  Home,  3  Q.  B.  766.] )  See  also,  on  the  general  principle,  Right 
V.  Proctor,  4  Burr.  2208 ;  Bonner  v.  Wilkinson,  6  B.  &  Aid.  682 ;  Johnson  ▼. 
Mason,  1  Esp.  89*,  Wood  y.  Day,  7  Taunt.  646 ;  Friend  y.  Eastabrook,  2  W.  BL 
1152.  And,  not  only  is  the  deed  conclusive  on  the  party  executing  it,  as  to  the 
very  point  intended  to  be  effected  by  the  instrument,  (See  Bowantree  v.  Jacob,  2 
Taunt  141 ;  Harding  v.  Ambler,  3  Mee.  &  W.  279 ;  Co.  Litt  252  a,)  but  also  as 
to  &ct8  recited  in  it.  (See  Nash  v.  Turner,  1  Esp.  217 ;  Rees  d.  Chamberlain  v. 
Lloyd,  Wightwick,  123*;  Jones  v.  Williams,  2  Stark.  52.)  Thus,  in  Bowman  v. 
Taylor,  2  Ad.  &  EU.  278,  the  deed  recited,  that  the  plaintiff  had  invented  certain 
improvements,  for  which  he  had  obtained  a  patent ;  and  the  defendant,  in  consi- 
deration of  a  license  to  use  it,  entered  into  certain  covenants,  for  the  breach  of 
which  he  was  sued;  it  was  held  that  he  could  not  traverse  the  invention  of  the 
plaintiff,  and  that  a  plea  to  that  effect  was  bad  upon  demurrer.  The  passage 
from  Co.  Litt.  352  b,  was  cited  to  the  effect  that  ^  a  recital  doth  not  conclude 
because  it  is  no  direct  affirmation."  However,  the  Court  were  unanimous  in 
giving  effect  to  the  estoppel.  "  The  law  of  estoppel,*^  said  Taunton,  J.,  ^^  is  not 
so  unjust  and  absurd  as  it  has  been  too  much  the  custom  to  represent.  The  prin* 
ciple  is,  that  where  a  man  has  entered  into  a  solemn  engagement  by  and  under 
his  hand  and  seal,  as  to  certain  facts,  he  shall  not  be  permitted  to  deny  any 
matter  which  he  has  so  asserted.  The  question  here  is,  whether  this  be  a  matter 
so  ^asserted  by  the  defendant  under  his  hand  and  seal  that  he  shall  not  , 
be  permitted  to  deny  it  in  pleading.  It  is  said,  that  the  allegation  in  the  *-  •' 
deed  is  made  by  way  of  recital,  but  I  do  not  see  that  a  statement  such  as  this  is 
the  less  positive,  because  it  is  introduced  by  a  ^  Whereas." 

To  the  same  effect  as  Bowman  v.  Taylor  is  Lainson  v.  Tremere,  1  Ad.  &  Ell.  792. 
That  was  an  action  on  a  bond,  the  condition  of  which,  being  set  out  on  oyer,  recited 
an  indenture  of  demise  at  a  rent  of  1702.,  for  payment  of  which  the  bond  was  con- 
ditioned. The  plea  set  out  an  indenture,  which  it  averred  to  be  the  same  as  that 
mentioned  in  the  condition,  and  in  which  the  rent  was  1402.,  due  payment  of 
which  was  averred.  Replication,  non-payment  of  the  1702.  rent;  and  demurrer. 
The  Court  held  that  the  defendant  was  estopped  from  saying  that  the  rent  re< 
served  was  different  from  that  recited,  and  gave  judgment  for  the  plaintiff  (see 
Harding  v.  Ambler,  3  Mee.  &  W.  279.  To  the  same  effect  as  Bowman  v.  Taylor 
and  Lainson  v.  Tremere  is  Hill  v.  Manchester  and  Salford  Waterworks  Company, 
2  B.  &  Ad.  244. 

In  the  above  three  cases  of  Lainson  v.  Tremere,  Hill  v.  Manchester  and  Salford 
Waterworks  Company,  and  Bowman  v.  Taylor,  the  prior  authorities  will  be  found 
collected. 

A  distinction  has  been  frequently  noticed  between  the  effect  of  a  general  and 
of  tk particular  recital.  '^  In  Bolle's  Abridgment,  Esioppd,  P.  pi.  1  A;  7,  it  is  laid 
down,  that  'if  the  condition  contain  a  generality  to  be  done,  the  party  shall  not 
be  estopped  to  say  there  was  not  any  such  thing.  But,  in  all  cases  where  the 
condition  of  a  bond  has  reference  to  a  particular  thingj  the  obligor  shall  be 
estopped  to  say  that  there  is  no  such  thing.'  The  same  rule  as  to  generalities 
and  particularities  is  laid  down  in  Strowd  v.  Willis,  Cro.  Elis.  762,  and  Shelly  v. 
Wright,  Willis,  9,  and  urged  in  argument  in  Hosier  v.  Searle,  2  B.  ft  P.  299,  and 
Hill  V.  Manchester  and  Salford  Waterworks  Company."  Per  Lord  Denman,  deli- 
yering  the  judgment  of  the  Court  in  Lainson  v.  Tremere. 
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The  groand  of  this  distinction  I  apprehend  to  be  the  same  as  has  been  already 
laid  down  with  reference  to  estoppels  bj  matter  of  record,  namelj,  that  an  «stop- 
pel  mast  be  eeriam.  In  Doe  d.  Jeffreys  v.  Bucknell,  2  B.  &  Ad.  278,  a  party  had 
covenanted  with  a  mortgagee  that  he  was  ^  legally  or  eqaitabl/'  entitled ;  a  sub- 
sequent mortgagee  was  held  not  to  be  estopped  from  setting  up  the  legal  estate, 
which  the  mortgagor  had  acquired  after  the  first  mortgage.  "  There  is,"  said 
Lord  Tenterden,  delivering  the  judgment  of  the  Court,  "a  want  of  that  oeriatia(y 
of  allegation  which  is  necessary  to  make  it  an  estoppeL"  Lord  Holt  lays  it  down 
in  Salter  v.  Kidley,  I  Show.  69,  that  general  recital  is  not  an  estoppel,  though  rv- 
dtalof  a  particular  fact  ie."  See  Com.  Dig.,  j&«<o;>pe2,  A.  2 ;  Bainaford  v.  Smith, 
Dyer,  196  a,  note.  [It  may  here  be  noticed  that  a  recital  in  a  deed  does  not  as 
it  seems  estop  the  parties  in  an  action  not  founded  on  the  deed  but  whoUy  ooIW 
teral  thereto,  Carpenter  v.  BuUer,  8  Mee.  and  W.  2X2 :  this  is  analogous  to  the 
rule  stated  as  to  judgments,  ante,  447.] 

With  regard  to  the  mode  in  which  an  estoppel  by  deed  is  to  be  used,  it  is  appre- 
hended that  the  rule  is  the  same  as  that  which,  as  is  above  contended,  govecns 
tiie  user  of  an  esicppel  by  the  judgment  of  a  court  of  record,  viz.  that  the  estoppel 
must  be  pleaded  if  there  be  an  opportunity ;  otherwise,  the  party  omitting  to 
plead  it  waives  the  estoppel,  and  the  jury  must  find  the  truth.  Bowman  y.  Boa- 
tron,  2  Ad.  &  £1L  295 ;  Wilson  v.  BuUer,  4  Bing.  N.  C.  748 ;  Carpenter  v.  BuUer, 
8  Mee.  &  W.  2X2 ;  [Freeman  v.  Cooke,  21  Exch.  654.]  It  is,  however,  dear  that, 
where  the  estoppel  is  apparent  on  the  face  of  the  record,  advantage  of  it  may  be 
taken  on  demurrer.  This,  it  will  be  seen,  was  done  in  Bowman  v.  Taylor,  and 
Hill  V.  Manchester  and  Salford  Waterworks  Company.  [Becket  v.  Bradley,  7 
Man.  &  Gr.  994, 8  Scott,  N.  B.,  S.  C]  And  a  number  of  instances  will  be  found 
in  the  instructive  notes  to  Yeale  v.  Warner,  2  Wms.  Saund.  325  a,  where  the 
authorities  on  this  point  are  collected. 

This  seems  the  best  place  in  which  to  advert  to  a  rule  which,  although  general, 
is  most  frequentiy  applied  to  cases  of  estoppel  by  deed,  viz.,  that  there  can  be  no 
estoppel  where  an  inierett  pcuses.  Thus,  though  a  lessee  is  estopped  firom  show- 
ing that  his  lessor  had  no  titie  to  the  premises  demised,  yet  he  may  show  that  he 
was  entiUed  to  a  particular  estate  which  has  expired.  See  Doe  v.  Seaton,  2  C. 
M.  &  Bosc.  728 ;  Neave  v.  Moss,  1  Bing.  N.  C.  380  •,  and  see  the  notes  to  Walton 
T.  Waterhouse,  2  Wms.  Saund.  4X8,  in  which  this  person  of  the  subject  is  so 
fully  treated  by  the  learned  editors,  that  it  would  be  a  mere  waste  of  time  to  lecft- 
pitulate  their  observations. 

It  is  scarce  necessary  to  add  with  regard  to  an  estoppel  by  deed  that  it  ex- 
tends to  persons  claiming  under  the  person  estopped,  in  the  same  manner  as  an 
estoppel  by  record  does.  See  Tayler  v.  Needham,  2  Taunt  278 ;  [Doe  v.  Stone, 
3  C.  B.  X76,  where  the  purchaser  of  an  equity  of  redemption  was  held  bound  by 
a  recital  in  the  mortgage  deed.  And  see  Vol.  I.  38,  et  seq.]  The  following 
point  is,  however,  worth  notice.  No  person  can  avoid  his  own  deed  by  which  an 
estate  has  passed,  on  the  ground  of  his  own  fraud  in  executing  it.  Doe  d. 
Roberts  v.  Roberts,  2  B.  &  Ad.  367.  But  it  sometimes  happens,  that  a  partf 
claiming  through  him  can,  for  that  party  may  be  one  of  those  who  would  be 
aggrieved  by  the  fraud.    Doe  d.  Williams  v.  Lloyd,  5  Bing.  N.  C.  742. 

[An  estoppel  cannot  operate  to  prevent  either  party  from  objecting  to  an 
instrument,  that  it  is  not  properly  stamped ;  see  Stedman  v.  Duhamel,  I  C.  B. 
888  ;  or  that  it  requires  inrolment  under  the  annuity  act,  Doe  v.  Ford,  3  Ad.  & 
£11.  649,  5  N.  &  M.  209,  S.  C. ;  or  upon  otiier  like  grounds  which  are  allowed 
for  the  benefit  of  the  public.  See  Collins  v.  Blantem,  YoL  L  p.  155,  and  the 
notes.] 
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*FHoppd  by  nuUier  in  pais,       %  -     [*458] 

The  instances  giren  by  Lord  Coke  of  estoppels  in  pais  are : — ^^  By  matter  in 
pais,  as  bj  lirerie,  bj  entry,  by  acceptance  of  rent,  by  partition,  and  by  accept- 
ance of  an  estate,"  as  in  the  case  pat  by  Littleton  in  sects.  666,  667.  [There  is 
a  remarkable  distinction  between  this  and  the  other  kinds  of  estoppel,  namely, 
that  it  may  be  relied  on  in  evidence  as  condnsive  without  being  pleaded  specially 
by  way  of  estoppel.  But  it  appears  from  Darlington  y.  Pritchard,  6  Scott,  N. 
R.  6j0,  4  M.  &  Ghr.  783,  S.  C,  (wh4re  an  estoppel  arising  out  of  the  acceptance 
of  rent  was  replied  to  a  plea  alleging  an  adverse  title,)  and  Sanderson  v.  GoU- 
man,  4  Scott,  N.  R.  638,  4  M.  &  Gr.  209,  S.  C,  (where  the  estoppel  arising  ont 
of  the  acceptance  of  a  bill  of  exchange  was  replied  to  a  plea  denying  the  draw- 
ing,) that  it  is  optional  either  to  plead  specifically  the  &ct8  out  of  which  the 
estoppel  arises,  or  to  allege  or  deny  as  the  case  may  be,  that  which  those  facts 
conclude  the  opposite  party  from  denying  or  alleging,  and  rely  at  the  trial  upon 
the  matter  in  pais  which  creates  the  estoppel,  as  being  condnsive  evidence  of 
such  allegation  or  denial.] 

The  example  given  by  Littleton  of  an  estoppel  by  acceptance  of  an  estate  is 
the  case  of  a  feoffment  without  writing  accompanying  it ;  a  case  which  could  not 
arise  at  present,  in  consequence  of  the  Statute  of  Frauds.  We  have,  however, 
nnmerons  instances  of  this  sort  of  estoppel ;  for  no  rule  can  be  more  clearly 
settled,  than,  that  a  man  shall  not  be  permitted,  during  his  possession  of  pre* 
mises,  to  dispute  the  title  of  the  landlord  under  whom  he  entered.  The  case 
oftenest  dted  for  this  is  perhaps  Doe  d.  Knight  v.  Lady  Smythe,  4  M.  &  S.  347. 
^  It  has,'*  said  Dampier,  J.,  in  that  case,  "  been  ruled  often,  tiiat  neither  the 
tenant,  nor  any  one  claiming  by  him  can  dispute  the  landlord*s  title.  This,  I 
believe,  has  been  the  rule  for  the  last  twenty-five  years,  and,  I  remember,  was 
so  laid  down  by  Bnller,  J.,  upon  the  western  circuit"  Accordingly,  in  Doe  d. 
Bnllen  v.  Mills,  2  B.  &  Ad.  17,  it  was  held,  that,  if  a  tenant  consents  to  give  up 
possession  to  a  party  daiming  by  a  title  adverse  to  his  own  landlord,  that  party 
is  estopped,  as  the  tenant  would  have  been,  from  disputing  the  landlord's  title. 
So  a  person  who  defends  in  ejectment  as  landlord  is  bound  by  an  estoppel  of 
this  sort  existing  against  the  tenant  in  possession.  Doe  v.  Lady  Smythe,  ubi 
supra ;  Doe  v.  Mizem,  2  M.  &  Rob.  66. 

A  great  number  of  instances  of  this  sort  will  be  found  collected  in  the  note  to 
Veale  v.  Warner,  I  Wms.  Sannd.  325 }  in  addition  to  which,  see  Doe  v.  Fuller,  1 
Tyr.  k  Gr.  17  ;  Parry  v.  House,  Holt,  489 ;  Hall  v.  Butler,  2  P.  &  Dav.  374 ;  10 
Ad.  k  £11.  204 ;  [Dolby  v.  lies,  11  Ad.  &  £11.  335  ;  Doe  v.  Wiggins,  4  Q.  B.  367  ; 
Doe  V.  Foster,  3  G.  B.  215;]  Att  Gen.  v.  Lord  Hotham,  3  Russ.  415  ;  Fleming 
V.  (looding,  10  Bing.  549,  in  which  it  is  laid  down,  that,  where  premises  are  let 
by  the  agent  of  an  unnamed  landlord,  as  such,  the  tenant  who  has  gone  into  pos- 
session is  estopped  from  ^disputing  the  title  of  the  unnamed  landlord  r»45g^'| 
when  disclosed.  See  also  Francis  v.  Doe,  4  Mee.  k  W,  331,  where  a 
firm  taking  a  lease  from  one  of  the  partners  was  hdd  to  be  estopped.  The  prin- 
dple  of  the  rule  includes  even  a  licensee,  who  is  prevented  from  disputing  the 
tide  of  the  person  who  licensed  him ;  Doe  d.  Johnson  v.  Baytup,  3  Ad.  &  £1L 
188.  In  that  case,  the  defendant  asked  leave  of  the  party  possessed  to  get  vege- 
tables in  the  garden,  and,  having  thus  obtained  an  entrance,  took  possession  of 
the  house,  claiming  a  title.  It  was  held  that  she  was  estopped.  ''  In  the  case," 
said  Patteson,  J.,  **  of  a  person  who  has  become  tenant,  there  is  no  doubt  as  to 
the  law.  Doe  d.  Knight  v.  Lady  Smythe  shows  that  he  must  first  give  up  posses- 
sion to  the  party  by  whom  he  was  let  1%  and  then,  if  he,  or  any  one  claiming  by 
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bim,  has  a  title  aliundef  that  title  may  be  tried  by  ejectment.  ....  The  rule  as 
to  claiming  title,  whifh  applies  to  the  case  of  a  tenant,  extends  also  to  that  of  a 
person  coming  in  by  permission,  as  a  mere  lodger,  or  as  a  servant."  See  like- 
wise Doe  v.  Skirrow,  7  Ad.  &  Ell.  160 ;  Doe  d.  Willis  v.  Birchmoie,  9  Ad.  k  EIL  662. 

But  though  the  tenant  cannot  dispute  the  landlord's  title,  he  is  permitted  to 
show  that  it  has  expired,  (see  the  authorities  collected  in  the  notes  to  Walton  t. 
Waterhouse,  1  Wms.  Saund.  418,)  for,  in  that  case,  he  does  not  dispute  the  title, 
but  confesses  and  avoids  it  by  matter  ex  post  facto :  thus  in  Hopcraft  t.  Keys,  9 
Bing.  613,  Hopcraft  was  let  into  possession  by  Hawkins,  upon  the  12th  February, 
1831,  at  a  quarterly  rent  for  a  year  certain.  But  Hawkins's  own  title  was  a;ader 
Kent,  and  was  defeasible  upon  the  non-completion  of  certain  matters,  which  not 
having  been  completed,  Kent  re-entered  before  any  rent  became  payable  from 
Hopcraft  to  Hawkins,  and  kept  out  Hopcraft  for  some  weeks,  but  afterwards 
restored  him  to  possession  under  a  new  agreement  and  at  a  different  rent  payable 
to  himself.  Hawkins  afterwards  distrained  for  the  rent  he  had  reserved,  and,  in 
an  action  of  replevin,  it  was  held  that  Hopcraft  was  not  estopped  from  showing, 
under  a  plea  of  non  tenuU,  that  his  landlord  had  a  defeasible  title  only,  and  that 
it  had  been  defeated  as  above  mentioned.  See  Doe  v.  Seaton,  2  C.  M.  A  Rose 
728;  Doe  d.  Higginbotham  v.  Barton,  11  Ad.  &  Ell.  307;  [Pownes  v.  Cooper, 
2  Q.  B.  256,  where  Lord  Denman,  0.  J.,  expoessed  an  opinion  that  if  a  tenant  is 
estopped  from  denying  the  title  of  the  landlord  who  gives  him  possession,  the 
landlord  must  also  be  estopped  from  treating  as  his  tenant  him  whom  he  has 
required  to  enter  into  that  relation  with  another  instead  of  himself.] 

As  it  is  competent  to  the  tenant  to  show  when  the  title  of  the  landlord  expired, 
r^AKq-i  SO  he  may  dispute  its  validity  at  any  time  previous  to  his  own  tenancy,  so 
^  -'  *a8  to  avoid  an  assurance  made  by  the  landlord  before  its  commence- 
ment   Doe  d.  Oliver  v.  Powell,  1  Ad.  &  EIL  531. 

The  estoppel  by  payment  of  rent  is  not  so  strong  as  that  by  acceptance  of  the 
tenancy ;  for  a  person  who  has  paid  rent  is  allowed  to  show  that  he  did  so  in  con- 
sequence of  mistake  or  misrepresentation.    Fenner  v.  Duplock,  2  Bing.  10 ; 
Rogers  v.  Pitcher,  6  Taunt  202.    "  The  rule  is  clear,"  said  Dallas,  J.,  in  that 
case,  "  that,  generally,  a  tenant  cannot  dispute  his  landlord's  title ;  but  here  it 
comes  to  this  question,  whether,  after  a  person  has  been  in  possession  under 
another  lessor,  if  he  has  been  persuaded  to  attorn  under  circumstances  which 
do  not  warrant  it,  it  may  not  be  open  to  him  to  prove  that  the  rent  was 
paid  without  sufficient  ground;  and  I  think  it  is.      In  Doe  d.  Harvey  ▼. 
Francis,  2  M.  &  Rob.  67,  the  lessor  of  the  plaintiff  proved  payment  of  rent 
— ^the  defendant  proposed  to  put  in  an  answer  in  Chancery,  in  which  he  had 
sworn  that  he  had  no  real  interest  in  the  premises,  but  had  acted  as  agent 
for  a  body  of  adventurers.    It  was  objected  that  the  defendant  was  estopped  from 
disputing  the  title  of  a  person  to  whom  he  had  paid  rent    The  objection,  how- 
ever, was  overruled  by  Patteson,  J.,  who  said,  '  that  where  a  tenancy  was  at- 
tempted to  be  established  by  mere  payment  of  rent,  without  any  proof  of  an 
actual  demise,  or  of  the  tenant's  having  been  let  into  possession  by  the  person  to 
whom  the  payment  was  made,  evidence  is  always  admissible  on  the  part  of  the 
tenant  to  explain  the  payment  of  rent,  and  to  show  on  whose  behalf  such  cent 
was  received.' "    See  also  Brook  v.  Biggs,  2  Bing.  N.  C.  272 ;  the  judgment  of 
Patteson,  J.,  in  HaU  v.  BuUer  2  P.  &  D.  374,  10  Ad.  &  EIL  274.     [CUridge  t. 
M'Kenzie,  4  Scott,  N.  R.  796,  4  M.  &  6r.  143,  S.  C] ;  and  Doe  d.  Plevin  ▼. 
Brown,  7  Ad.  &  Eli.  447,  where  it  was  held  that  a  tenant  who  had  attorned  to  the 
vendee  of  the  landlord  was  not  estopped  from  showing  that  the  landlord  had, 
before  the  sale,  without  his  knowledge,  become  bankrupt    On  the  same  prin- 
ciple, in  Doe  d.  Higginbotham  v.  Barton,  11  Ad.  k  £11.  307,  a  tenant  let  in  bj 
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the  mortgagor,  and  who  had  paid  rent  to  a  second  mortgagee,  was  allowed  to  set 
up  the  first  mortgage  on  receiving  notice  of  it. 

However,  if  the  tenant  cannot  show  some  special  reason  to  the  contrary,  he 
win  be  concluded  bj  payment  of  rent.  In  Cooper  v.  Blandy,  1  Bing.  N.  C.  45, 
two  persons,  under  whom  the  plaintiff  in  replevin  claimed,  had  paid  rent  to  the 
defendant,  ''Whether  or  not,''  said  the  Lord  Chief  Justice,  delivering  judgment, 
^  such  a  payment  is,  in  all  cases,  and,  at  all  events,  an  estoppel,  which  precludes 
the  occupier  from  showing  that  some  other  ^person  is  entitled,  we  need  •  ^^. ^  -i 
not  decide  here.  In  Rogers  v.  Pitcher,  it  was  held  that,  under  some  cir-  -' 

cumstances,  it  may  not  be  an  estoppel.  But  it  is  not  pretended  here  that  any 
other  person  is  entitled  to  the  rent ;  and  after  two  successive  tenants,  under  whom 
the  plaintiff  comes  into  possession,  have  admitted  the  defendant's  title,  we  are 
called  on  to  say  he  Jias  none.  Before  calling  on  us  to  come  to  any  such  conclu- 
sion, the  plaintiff  should,  at  least,  show  that  he  paid  the  rent  to  the  defendant  by 
mistake,  and  that  some  other  person  was  entitled  to  receive  it."  [Accord.  Doe 
d.  Marlow  v.  Wiggins,  4  Q.  B.  367.] — ^Bosanquet,  J.,  in  delivering  his  judgment, 
cited  the  expressions  of  Bayley,  J.,  in  Panton  v.  Jones,  3  Camp.  372, — ''  I  have 
no  doubt  that  submitting  to  a  distress,  acknowledges  the  tenancy.  The  landlord 
after  distraining  cannot  bring  an  ejectment ;  and  the  occupier,  if  he  does  not 
replevy,  is,  I  think,  precluded  from  denying  the  title  of  the  landlord."  See  also 
Doe  V.  Plomer,  9  Bing.  41.  In  Doe  d.  Nepean  v.  Budden,  4  B.  &  Ad.  626,  the 
Court  seem  to  have  intimated  in  their  judgment  that  the  person  whose  title  the 
tenant  seeks  to  set  up,  must  not  be  one  whose  name  the  landlord  would  be  enti- 
tled to  use  in  an  ejectment. 

Estoppel  by  admittance  is  mentioned  by  Lord  Coke,  Co.  Litt.  352  b,  as  one 
species  of  estoppel  by  matter  of  record.  The  roll  of  a  manor  is  perhaps,  how- 
ever, scarcely  to  be  called  a  record ;  and  in  the  late  case  of  Doe  d.  Nepean  v. 
Budden,  5  B.  &  Ad.  626,  the  objection  to  a  tenant's  disputing  the  title  of  the 
lord  who  had  admitted  him  seemed  to  be  rested  by  the  Court  rather  upon  the 
ordinary  principle  by  which  a  tenant  is  precluded  from  disputing  his  landlord's 
tide. 

[To  the  same  class  of  estoppels  in  pais,  by  entry,  acceptance  of  an  estate,  and 
the  like,  may  be  referred  those  cases  in  which  a  tenant,  by  accepting  a  lease  for 
a  new  term,  even  less  than  the  existing  one,  is  held  impliedly  to  surrender  it, 
(provided  always  that  such  an  estate  pass  by  the  new  lease,  as  appears  thereby  to 
have  been  contemplated  by  the  parties  at  the  time,  that  being  an  implied  condi- 
tion of  such  a  surrender,  Boe  v.  Archbishop  of  York,  6  East,  86 ;  Doe  d.  Bid- 
dulph  V.  Poole,  Q.  B.  26  Feb.  1848,  17  L.  J.  143.]  As,  if  a  lessee  for  thirty  years 
takes  a  new  lease  though  but  for  three  years,  and  to  begin  ten  years  hence,  yet 
this  is  presently  a  surrender  and  determination  of  the  whole  first  term  of  thirty 
years.  Bac.  Abr.,  Leases  (S)  2.  And  for  the  same  reason  apparently  an  agree- 
ment between  a  landlord  and  a  tenant  that  the  tenancy  should  cease  and  the 
landlord  re-enter,  acted  upon  by  the  tenant's  quitting  and  the  landlord's  re-entry 
accordingly,  has  been  holden  to  work  a  surrender  by  operation  of  law,  Grimmam 
V.  Legge,  8  B.  &  C, *324;  Dodd  v.  Acklom,  7  Scott,  N.  R.  415 ;  but  not  v^AK^-k-y 
without  a  change  of  possession,  Mollett  v.  Brayne,  2  Camp.  103;  Doe 
d.  Huddleston  v.  Johnston,  M'Clel.  &  Y.  141 ;  Johnston  v.  Huddleston,  4  B.  &  C. 
922 ;  although  even  then  the  agreement  might  operate  as  a  defence  to  an  action 
for  rent.  Gore  v.  Wright,  8  Ad.  k  Ell.  118.  The  doctrine  involved  in  the  cases 
above  referred  to  was,  in  Thomas  v.  Cook,  2  Stark.  408,  2  B.  &  Aid.  119,  applied 
(it  is  believed  for  the  first  time,  except  the  previous  case  of  Stone  v.  Whiting,  2 
Stark.  285,  be  considered  in  the  light  of  a  decision)  to  a  case  where  a  new  demise 
was  made  by  the  reversioner  with  the  assent  of  the  lessee  to  a  third  person  whom 


gJ4  SMITErS  LEADING  OASES. 

the  lessee  had  preyionsly  put  in  possesion ;  and  that  case  was  followed  bj  tbe 
Court  of  Exchequer  in  Walker  v.  Richardson,  2  Mee.  &  W.  882,  where  the  demise 
was  of  tolls ;  and  bj  the  Court  of  Exchequer  in  Ireland,  in  Lessee  Lynch  t.  Lynch, 
6  Ir.  L.  R.  131,  where  the  original  lease  was  freehold.  In  the  latter  case  a  pas- 
sage from  Sheppard's  Touchstone,  p.  301,  was  cited  to  show  that  a  new  lease  to 
the  tenant  and  a  stranger  has  the  effect  of  a  surrender  by  operation  of  law,  equally 
with  a  new  lease  to  the  tenant  singly;  and  it  was  said  that  Thomas  v.  Cook,  where 
the  new  demise  was  with  the  assent  of  the  lessee  to  a  stranger,  did  not  go  much 
further.  Penne&ther,  B.  in  the  course  of  his  judgment,  observed  that  doubts 
had  been  entertained  of  the  soundness  of  the  decision  in  Thomas  ▼.  Cook,  in 
which  doubts  he  himself  had  participated ;  but  he  sidd,  that,  acted  upon  as  that 
case  had  been,  it  could  not  be  controverted  except  in  a  court  of  error.  The  other 
judges  expressed  their  opinion  that  it  had  been  correctly  decided.  All  agreed 
that  it  was  a  binding  authority  upon  a  motion  for  a  new  trial,  and  that  it  applied 
equally  to  the  case  of  a  freehold  as  of  a  chattel  interest,  between  which,  they 
said,  no  sound  distinction  could  be  suggested  in  this  respect,  referring  to  Mellow 
and  May's  case,  Moore,  636,  case  829.  In  later  cases,  however,  the  propriety  of 
those  decisions  has  been  the  subject  of  discussion.  They  appear  to  have  been 
for  the  first  time  distinctly  called  in  question  in  the  profoundly  elaborate  judg* 
ment  of  the  Court  of  Exchequer  in  Lyon  v.  Reed,  13  Mee.  k  W.  285.  Assuming 
the  view  of  the  facts  stated  in  the  judgment  to  have  been  that  adjudicated  upon, 
(although  a  somewhat  different  colour  is  given  them,  so  far  as  the  assent  of  the 
termor  is  concerned,  in  the  judgment  of  the  Court  of  Queen's  Bench  in  NichoDs 
V.  Atherstone,  infra,)  the  point  decided  in  Lyon  v.  Reed  appears  to  have  been, 
that  the  delivery  up  of  his  lease  by  one  who  had  a  term  of  years  in  a  reversion, 
with  an  assent  on  his  part  to  the  making  of  a  new  lease  (by  the  owner  of  the 
r*459e1  ^^^^^^^°  expectant  on  his  term)  to  a  third  person,  *and  the  making  of 
that  lease  accordingly,  did  not  work  a  surrender  by  operation  of  law ; 
because  the  acts  of  delivering  up  the  lease,  and  assent  to  the  making  of  a  new 
lease  to  a  third  person,  were  held  not  to  belong  to  that  class  of  acts  in  pai$ 
(mentioned  ante,  458)  which  bind  parties  by  way  of  estoppel,  and  ''which 
anciently  really  were  and  in  contemplation  of  law  have  always  continued  to  be, 
acts  of  notoriety  ndt  less  formal  and  solemn  than  the  execution  of  a  deed,  such 
as  livery,  entry,  acceptance  of  an  estate,  and  the  like."  The  term  surrender  by 
operation  of  law  was  said,  by  Parke,  B.,  in  delivering  the  judgment  of  the  court, 
to  be  properly  applied  to  cases  where  some  "  act  has  been  done  by  or  to  the 
owner  of  a  particular  estate,  the  validity  of  which  he  is  estopped  from  disputing, 
and  which  could  not  have  been  done  if  the  particular  estete  continued  to  exist 
The  law  there  says  that  the  act  itself  amounts  to  a  surrender.  In  such  case,  it 
will  be  observed,  there  can  be  no  question  of  itUeniion.  The  surrender  is  not  the 
result  of  intention.  It  takes  place  independently  and  eyen  in  spite  of  intention." 
And  in  a  subsequent  part  of  the  judgment,  after  referring  to  the  enumeration  of 
the  acts  of  notoriety  already  mentioned,  in  Co.  Litt.  352,  his  lordship  proceeded 
to  say: — ''Whether  a  party  had  or  had  not  concurred  in  an  act  of  this  sort  was 
deemed  a  matter  which  there  could  be  no  difficulty  in  ascertaining,  and  then  the 
legal  consequences  followed.  But  in  what  uncertainty  and  peril  will  tides  be 
placed  if  they  are  liable  to  be  affected  by  such  accidents  as  those  alluded  to  by 
Mr.  Justice  Bayley."  That  part  of  the  judgment  of  Bayley,  J.,  in  Thomas  v. 
Cook  is  here  alluded  to,  where  that  learned  judge  said  that  Uie  juiy  were  ri^ht 
in  finding  that  the  original  tenant  assented,  becatuef  he  said,  it  was  cleariy  for  his 
benefit.  Parke,  B.,  proceeded  to  say : — "  If  the  doctrine  of  Thomas  y.  Cook 
should  be  extended,  it  may  very  much  affect  titles  to  long  terms  of  years,  mort- 
gage terms  for  instance,  in  which  it  firequently  happens  that  there  is  a  consent 
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expressed  or  implied  bj  tbe  legal  termor  to  a  demise  from  a  mortgagor  to  a  third 
person.  To  hold  that  SDch  a  transaction  could,  nnder  any  circumstances,  amoant 
to  a  surrender  bj  operation  of  law  would  be  attended  with  most  serions  oonse* 
quences.  The  case  of  Thomas  v.  Cook  has  been  followed  by  others  and  acted 
upon  to  a  considerable  extent.  Whatever  doubt,  therefore,  we  might  feel  as  to 
the  propriety  of  the  decision  that  in  such  a  case  there  was  a  surrender  by  act  and 
operation  of  law,  we  should  probably  not  haye  felt  ourselves  justified  in  over- 
ruUng  it.  And  perhaps  the  case  itself,  and  others  of  the  same  description,  might 
be  supported  upon  the  ground  of  the  actual  occupation  by  the  landlord's  r«45Q^ 
*new  tenants,  which  would  have  the  effect  of  eviction  by  the  landlord  him-  '' 

self  in  superseding,"  (quaere  suspending,)  ''the  rent  or  compensation  for  use  and 
occupation  during  the  continuance  of  that  occupation.  But  we  feel  fully  war- 
ranted in  not  extending  the  doctrine  of  that  case,  which  is  open  to  so  much  doubt, 
especially  as  such  a  course  might  be  attended  with  very  mischievous  consequences 
to  the  security  of  titles.  If,  in  compliance  with  these  cases,  we  hold  that  there  is 
a  surrender  by  act  and  operation  of  law  where  the  estates  dealt  with  are  corporeal 
and  in  possession,  and  of  which  demises  may  therefore  be  made  by  parol,  or  writ- 
ing, and  where  there  is  an  open  and  notorious  shifting  of  the  actual  possession,  it 
does  not  follow  that  we  should  adopt  the  same  doctrine  where  reversions  or  incor* 
poreal  hereditaments  are  disposed  of,  which  pass  only  be  deed.  With  respect  to 
these,  we  think  we  ought  to  abide  by  the  ancient  rules  of  the  common  law,  which 
have  not  been  broken  in  upon  by  any  modem  decision ;  for  that  of  Walker  v. 
Bichardson,  2  Mee.  &  W.  882,  which  has  been  much  relied  on  in  argument,  is  not 
to  be  oonsidered  as  any  authority  in  this  respect,  inasmuch  as  the  distinction 
that  the  right  to  tolls  lay  in  grant  was  never  urged,  and  probably  could  not  have 
been  with  success,  as  the  leases,  perhaps,  passed  the  interest  in  the  soil  itself.** 
The  reasoning  of  the  Court  of  Exchequer  in  Lyon  v.  Reed,  has  been  since  entirely 
concurred  in  by  the  Lord  Chancellor  of  Lreland  (Sir  Edward  Sogden)  in  Creagh 
V.  Blood,  3  Jones  k  Lat.  133,  (2  December,  1845,)  but  disapproved  of  by  the 
Court  of  Queen's  Bench,  Nicholls  v.  Atherstone,  1 0  Q.  B.  944.  In  Creagh  v.  Bloody 
the  term  which  was  alleged  to  have  been  surrendered  by  operation  of  law  was  a 
freehold,  as  in  Lessee  Lynch  ▼.  Lynch,  supra.  Sir  Edward  Sugden,  L.  C,  in 
his  judgment,  speaking  of  that  case  said : — '*  The  point  came  upon  me  by  sur- 
prise, and  until  I  heard  of  the  decision,  I  was  not  aware  of  any  such  rale ;  and 
speaking  with  great  deference,  I  think  it  will  turn  out  that  there  is  not  such  a  rule 
of  law.  Before  I  would  act  on  it,  I  should  require  the  question  to  undergo  further 
consideration ;  for  an  estate  of  freehold  cannot  since  the  Statute  of  Frauds,  be 
created  or  transferred  without  writing,  and  where  the  statute  speaks  of  surrender 
by  operation  of  law  it  certainly  alludes  to  those  surrenders  where  the  party,  whe- 
ther by  estoppel  otherwise,  accepts  an  estate  inconsistent  with  the  estate  ho 
has.  If  I  am  in  possession  under  a  freehold  lease,  it  is  not  by  standing  by  while 
the  lessor  with  my  knowledge  grants  the  lands  to  another  person  as  if  he  were 
entitled  to  them  in  possession,  that  my  estate  is  to  be  divested*  I  may,  in  con- 
sequence  of  my  condoct,  be  compelled  *by  a  court  of  equity  to  transfer  r^^ .  .q  •■ 
my  estate ;  but  not  being  a  party  to  the  deed,  and  not  having  transferred  *■  ^ 
my  estate  or  parted  with  the  possession,  I  confess  it  appears  to  me  that  such  con* 
dact  cannot  amount  to  a  surrender  by  operation  of  law  of  the  estate  so  vested  in 
me.*'  His  lordship  proceeded  to  direct  a  case  to  be  sent  to  a  conrt  of  law,  but  ia 
consequence  of  the  diffiulty  of  framing  a  case,  the  question  between  the  parties 
was  afterwards  decided  without  the  opinion  of  a  court  of  law  being  taken,  and 
the  Lord  Chancellor,  in  the  course  of  his  final  judgment,  said  : — **  The  case  of 
Thomas  v.  Cook,  established  a  new  doctrine,  but  it  proceeded  upon  the  act  of  the 
former  tenant  who  had  placed  another  in  possession,  and  agreed  to  the  latter  be* 
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coming  immediate  tenant  to  the  landlord :  and  it  is  so  explained  in  Johnston  ▼. 
Huddleston,  4  B.  &  G.  933,  bj  Bajlej,  J.,  who  joined  in  the  decision  in  Thomas 
y.  Cook.  But  I  entirely  concur  in  the  reasons  given  bj  Parke,  B.,  in  delivering 
the  judgment  of  the  court  in  Lyon  v.  Reed.  If  Thomas  v.  Cook  is  not  to  be  ovei^ 
ruled,  the  doctrine  should  not  be  carried  further.  The  case  of  Lessee  Lynch 
v.  Lynch,  was  relied  upon  as  an  authority  that  the  doctrine  equally  applies  to  a 
freehold  interest  like  that  in  this  case,  and  no  doubt  the  point  was  so  decided. 
But  with  all  my  respect  for  the  judges  who  decided  that  case,  I  cannot  follow  it 
— ^I  never  so  understood  the  law ;  and  the  authorities  quoted  in  the  judgment  in 
Lyon  V.  Reed  would  seem  to  establish  the  contrary  to  be  the  law.  I  think  the 
new  rule  would  have  a  more  extensive  operation  than  at  first  sight  would  appear. 
Upon  this  point,  if  I  were  compelled  to  decide,  I  should  be  of  opinion  that  the 
freehold  interest  could  not  be  held  to  be  surrendered  by  operation  of  law,  on  the 
ground  of  an  acquiescence  in  the  new  lease.''  It  did  not  however  become  neces- 
sary to  decide  that  point.  In  NichoUs  v.  Atherstone,  10  Q.  B.  944,  the  Court  of 
Queen's  Bench  do  not  appear  to  have  had  before  them  the  opinion  expressed  by 
Sir  Edward  Sugden.  In  that  case,  the  tenant,  during  the  term  (which  being  for 
three  years  to  commence  from  a  day  after  the  demise,  required  to  be,  and  had 
been  created  by  a  writing  within  the  Statute  of  Frauds,)  quitted  the  premises, 
and  wrote  to  the  landlord,  stating  his  inability  to  pay  the  rent,  and  that  he  trusted 
the  rooms  might  be  let  by  the  landlord  to  some  other  person,  and  on  better 
terms.  The  landlord  accordingly  did  let  the  rooms  to  another  tenant,  who 
entered,  and  paid  rent  for  some  time ;  but,  upon  his  insolvency,  arrears  falling 
due,  the  landlord  turned  round  upon  the  former  tenant,  and  sued  him  in  debt  on 
the  demise;  to  which  the  defendant  pleaded,  amongst  other  pleas,  surrender 
and  eviction.  The  learned  judge,  *Wightman,  J.,  who  tried  the  cause, 
L  •^  J  left  it  to  the  jury  to  say,  whether  the  plaintiff  did  not  agree  to  the  terms, 
proposed  by  the  defendant  in  his  letter,  and  accept  the  new  tenant  as  his  tenant 
in  lieu  and  substitution  of  the  defendant,  which  the  jury  found  in  the  affirmative ; 
whereupon  the  learned  judge  directed  the  verdict  to  be  entered  for  the  defendant 
on  the  pleas  of  surrender  and  eviction,  reserving  leave  to  move  to  enter  a  verdict 
for  the  plaintiff  upon  either  or  both  of  those  issues.  A  rule  was  obtained  accord- 
ingly ;  and  after  argument  and  time  taken  to  consider,  the  ruling  of  Wightman, 
J.,  was  upheld  by  the  court.  That  case  is,  therefore,  an  additional  authority  for 
saying  that  where  a  tenant  quits  possession  of  the  demised  land,  and  the  landlord, 
with  his  consent,  lets  them  to  a  new  tenant,  and  puts  him  in  possession  with  the 
intention  of  substituting  that  new  tenant  for  the  former  one,  die  term  of  his  for- 
mer tenant  is  surrendered  by  operation  of  law.  Lord  Den  man,  in  delivering  the 
judgment  of  the  court  in  Nicholls  v.  Atherstone,  argued  that,  even  assuming  the 
definition  of  a  surrender  by  operation  of  law  to  have  been  correctly  stated  in 
Lyon  V.  Reed,  the  terms  of  that  definition  were  satisfied  by  the  facts  existing  in 
Nicholls  V.  Atherstone.  The  landlord,  he  said,  was  bound,  no  doubt;  so  was  the 
new  tenant;  and  so  far  as  the  defendant  was  concerned,  he  had  been  an  active 
party  to  the  transaction,  not  merely  by  consenting  to  the  new  letting,  but  by  giv- 
ing up  possession,  and  enabling  the  new  tenant  to  enter ;  so  that,  according  to 
the  doctrine  of  Pickard  v.  Sears,  post  460,  he  would  be  precluded  from  denying 
with  effect  the  estate  of  the  new  tenant,  the  result  of  which  was  '^  nearly  the  same 
as  an  estoppel :"  That  if  **  an  act  of  notoriety"  were  required,  the  notoriety  of 
the  transaction  was  essentially  greater  than  that  which  accompanies  a  parol 
demise  between  the  same  landlord  and  tenant,  which  is  a  clear  surrender  by  ope- 
ration  of  law :  That  this  mode  of  surrender  by  operation  of  law  had  been  recog- 
nised in  each  of  the  superior  courts,  Mathews  v.  Sawel,  8  Taunt.  270 ;  Thomas 
V.  Cook;  Walker  v.  Richardson;  Beer  v.  Williams,  2  Cr.  M.  &  R.  981 ;  and  held 
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▼alid  at  Niai  Priiu  in  Stone  t.  Whiting,  and  many  other  cases :  That  the  modem 
date  of  the  reported  decisions  might  have  arisen  from  there  having  been  no  ques- 
tion on  the  point  in  earlier  tini%s :  And  indeed,  that,  from  MoUett  v.  Brayne,  2 
Camp.  103;  Whitehead  v.  Clifford,  5  Taunt.  618,  it  might  be  inferred  that  at 
least  as  early  as  1809,  a  restoration  of  the  possession  to  the  landlord,  and  a  dis- 
charge of  the  tenant  by  him,  was  considered  a  surrender  by  operation  of  law : 
and  that  '^  where  there  is  an  agreement  to  surrender  a  particular  estate,  and  the 
possession  is  changed  ^accordingly,  it  is  more  probable  that  the  legisla-  r«45Q  i 
tare  intended  to  give  effect  to  an  agreement  so  proved  as  a  surrender 
by  operation  of  law,  than  to  allow  either  party  to  defeat  the  agreement  by  alleg- 
ing Uie  absence  of  written  evidence."  His  lordship  added : — **  Although  we  do 
not  assent  to  the  observations  upon  the  cases  from  Thomas  v.  Cook  downwards 
in  the  learned  and  able  judgment  given  in  Lyon  v.  Reed,  we  wish  to  express  our 
entire  concurrence  in  the  decision  in  that  case.''  And  in  a  subsequent  part  of 
the  judgment,  his  lordship  said  of  Lyon  v.  Reed  i—^  There  was  no  change  in  the 
possession  of  the  land,  no  actual  change  in  the  possession  of  the  reversion  could 
be  made  apparent,  and  the  facts  stated  lead  to  the  conclusion  that  Ord  and 
Planta,  (the  original  termors,)  did  not  know  of  the  demise  to  Osborne  and  Burt 
(to  whom  the  new  lease  was  made ;  but  the  probability  is,  that  the  term  in  them 
as  tmstees  had  been  forgotten  at  the  time  when  their  concurrence  was  requisite 
for  the  new  lease."  It  is  obvious,  however,  that  the  Court  of  Exchequer  did  not 
xely  on  that  view  of  the  facts,  because,  in  the  course  of  the  judgment,  Parke,  B., 
said: — ''  Even  adopting  as  toe  do  the  argument  of  the  plaintiff,  that  the  delivery 
up  by  Ord  and  Planta  of  the  lease  in  question  affords  cogent  evidence  of  their 
honing  contented  to  the  new  leaee,  still  there  is  no  estoppel  in  such  a  case." 

It  must  therefore  be  admitted  that  a  difference  of  opinion  exists  upon  this 
important  subject,  and  that  on  each  side  are  ranked  high  authorities ;  and  this 
difference  is  rendered  the  more  embarrassing  by  the  difficulty  of  perceiving 
how  far  the  previous  decisions  are  involved.  For  instance,  are  those  cases 
affected  by  it,  where  by  consent  of  the  landlord  and  tenant,  the  tenant  has  quit- 
tod  and  the  landlord  himself  re-entered,  as  in  Grimman  v.  Legge  and  Dodd  v. 
Acklom  ?  It  may  seem  strange  that  they  should ;  for  if  a  new  demise  by  parol 
even  for  a  day,  if  accepted,  would  operate  as  a  surrender  of  the  former  tenancyy 
will  the  law,  it  may  be  asked,  for  the  sake  of  a  formal  consistency,  drive  the 
parties  to  that  idle  ceremony  in  order  to  effect  their  object?  If  the  reasoning 
in  Lyon  v.  Reed  be  followed  out  in  practice  to  its  full  extent,  it  will  hardly  stop 
short  of  that  result ;  for  it  is  hard  to  distinguish  the  cases  where  the  landlord 
in  his  own  person  enters  by  agreement  with  his  tenant,  and  where  a  third  person 
authorised  by  the  landlord  so  enters,  as  in  Nicholls  v.  Atherstone.  In  this 
respect  it  may  here  be  observed  that  Nicholls  v.  Atherstone  is  distinguishable 
from  Thomas  v.  Cook ;  that  in  Thomas  v.  Cook,  the  third  person  had  been  in  the 
first  instance  let  into  possession  by  the  tenant  apparently  without  communication 
with  the  landlord,  whereas  in  Nicholls  v.  Atherstone  *the  third  person  r«45Q;^'| 
was  put  in  by  the  landlord,  with  the  consent  and  by  the  authority  of  the 
tenant.  It  would  seem,  however,  according  to  the  view  token  in  Lyon  v.  Reed, 
that  that  circumstance  makes  no  substantial  difference  between  the  two  cases ; 
for  it  is  there  distinctly  laid  down  that  agreement  to  an  ad  done  by  the  reversioner 
is  not  suffidenty  and  for  that  many  authorities  are  cited.  There  is  not,  indeed, 
in  Lyon  v.  Reed  any  express  dissent  from  that  class  of  cases  where  a  surrender 
had  been  holden  to  be  wrought  by  the  entry  of  the  landlord  himself  in  punuance 
of  an  arrangement  between  him  and  the  tenant ;  but  until  a  satisfactory  distinc- 
tion  is  pointed  out  between  the  entry  of  the  landlord  and  that  of  his  new  tenant, 
it  is  conceived  that  the  argument  in  Lyon  v.  Reed  applies  to  botL    Can  it  be 


618  SMITH'S  LEADING  GASES. 

said  that  the  entrj  of  the  new  tenant  is  to  be  viewed  as  his  entry  onlj)  and  in  no 
sense  as  that  of  the  landlord?  Not  consistent!/  with  Doe  ▼.  Harlow,  12  Ad.  ft 
EU.  40,  where  the  Ck>art  of  Queen's  Bench  ovefrnling  the  dictum  of  Manafidd, 
G.  J.  in  Burn  v.  Richardson,  4  Taunt.  726,  held  the  landlord  liable  in  treapaas 
for  mesne  profits  bj  reason  of  the  occupation  of  his  tenant  But  again,  to  pot 
another  case,  can  anj  distinction  be  made  in  this  respect  between  the  surrender 
of  a  term  requiring  to  be  created  bj  a  writing  under  the  Statute  of  Frauds,  27 
Gar.  2,  c.  3,  or  a  deed  under  8  &  9  Vict  c.  106,  and  a  mere  tenancy  from  year 
to  year  created  by  parol  ?  It  seems  not,  so  fiur  at  least  as  appears  by  the  decidad 
cases ;  for  they  are  of  later  date  than  the  Statute  of  Frauds,  by  the  third  section 
of  which  all  surrenders  of  terms,  no  matter  how  short  their  duration,  and  whether 
created  by  writing  under  the  first  section  or  not,  are  prohibited,  unless  by  deed 
or  note  in  writing,  signed,  &c.,  ^  or  by  act  or  operation  of  law."  The  case  of 
Lessee  Lynch  v.  Lynch,  therefore,  though  distinguishable  by  the  circumstance 
that  the  estate  there  was  freehold,  seems  to  stand  on  the  same  foundation  as 
Thomas  v.  Gook.  In  Nicholls  t.  Atherstone  also,  as  we  haye  seen,  the  lease 
required  to  be  and  was  created  by  writing,  and  that  circumstance  seems  to  haTe 
been  treated  as  immateriaL  The  stat  8  &  9  Vict,  c  106,  s.  3,  does  not  appear 
to  make  any  alteration  in  this  respect,  for  it  enacts  simply  that  a  snmnder  m 
wrUing  of  an  interest  in  any  tenements  or  hereditamente  not  being  a  copyhold 
interest,  and  not  being  an  interest  which  might  by  law  have  been  created  without 
writing,  if  made  after  10  October  1845,  shall  be  void  at  law  unless  made  by 
deed ;  and  so  leaves  the  case  of  a  surrender  otherwise  than  in  writing  untouched. 
Lastly,  what  of  estates  which  by  the  common  law  required  to  be  transferred  by 
r*4d9t1  ^^^1  ^^'9  incorporeal  hereditaments —  *to  those  it  seems  that  the 
doctrine  of  Thomas  t.  Gook  cannot  be  extended.  It  was  so  expressly 
holden  in  Lyon  t.  Reed  ^  and  in  Nicholls  v.  Atherstone,  the  Gourt  of  Queen's 
Bench  seem  to  haye  treated  it  as  an  ingredient  in  the  sort  of  surrender  there 
upheld  that  there  should  be  a  change  of  possession ;  which,  properly  speaking 
cannot  be  in  the  case  of  an  incorporeal  hereditement. 

The  controversy  will  therefore  in  future  probably  be  limited  to  cases  of  estates 
in  possession,  whether  freehold  or  chatteL  And  it  will  in  the  greater  nnmber  of 
instences  concern  the  legal  estate  in  the  land  rather  than  the  liability  to  the 
rent ;  for  it  may  be  presumed  that  in  Nicholls  v.  Atherstone  the  Gourt  of  Exche* 
quer  would  have  decided  in  favour  of  the  defendant^  as  the  Gourt  of  Queen's 
Bench  did,  but  on  a  different  ground,  namely,  that  of  eviation.  Whatever  court 
shall  next  have  to  decide  the  question,  may  well  pause  between  the  conflicting 
inconvenience  of  either  overruling  a  series  of  cases  extending  in  an  unbroken 
line  firom  1809  to  1844,  and  since  adhered  to  on  consideration  l>y  the  Gourt  of 
Queen's  Bench,  or  by  acting  upon  them,  to  aid  in  keeping  open  so  wide  a  gate 
as  they  have  made  for  uncertainty  and  fraud.  I^  on  the  one  hand,  it  be  oon« 
sidered  hard  that  a  landlord  and  tenant  should  not  be  able  to  put  an  end  to  the 
lease  without  a  formal  instrument,  or  some  unequivocal  act  of  which  a  oonit  of 
law  can  at  once  predicate  that  it  has  wrought  a  surrender  \  on  the  other,  it  most 
be  admitted  to  be  a  highly  nnsatisfiictory  state  of  the  law  where  titles  to  proper^ 
may  be  perilled  by  inquiries  before  a  jury  as  to  the  intention  with  which  equwooal 
acts  have  been  done.  And  it  may  not  be  altogether  immaterial  to  bear  in  mind 
that  there  is  a  jurisdiction  in  equity  to  which  the  parties  may  if  necessary  resort 
for  the  purpose  of  enforcing  their  contracts,  and  compelling  a  proper  conveyance 
of  the  legal  esteto  in  according  with  them.  It  is  to  be  hoped  that  when  next 
such  a  question  distinctly  arises,  it  may  be  carried  into  a  court  of  ^pmCf  where 
the  whole  subject  may  be  fireely  discussed,  and  the  law  placed  upon  some  sstia- 
&ctory  basis  of  reason  or  authority,  or  if  still  possiblCf  both.] 
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Gontrarj  to  the  feeling  which  seems  to  have  pervaded  the  courts  with  regard 
to  other  classes  of  estoppel,  their  inclination  appears  to  have  been  to  extend 
the  list  of  estoppels  in  pais,  especially  in  mercantile  transactions,  where  men 
are  obliged  to  trust  much  to  appearances.  Thus,  it  has  often  been  laid 
down,  that  the  acceptor  is  precluded  from  disputing  the  drawer's  ability; 
[Pitt  Y.  Chappelow,  8  Mee.  &  W.  624 ;]  or,  if  after  sight  of  the  bill,  hand-writ- 
ing; [Beeman  v.  Duck,  11  Mee.  &  W.  251 ;]  the  indorsee  from  disputing  that 
of  any  antecedent  party  to  the  bill;  *Jenys  y.  Fawler,  Str.  946 ;  Lam-  r«4gA-| 
bert  T.  Pack,  Salk.  127,  Ld.  Raym.  443 ;  Gricklow  v.  Parry,  2  Gamp.  ^  ' 
182 ;  [see  Arnani  v.  Gastrique,  13  Mee.  &  W.  443 ;]  the  agent  from  questioning 
the  title  of  his  principal  to  the  subject-matter  of  the  agency ;  Gosling  v.  Birnie, 
7  Bing.  339 ;  Holl  y.  Griffin,  10  Bing.  246 ;  White  y.  Bartlett,  9  Bing.  378 ; 
Kieran  y.  Saunders,  6  Ad.  &  EIL  515 ;  [and  Betteley  y.  Read,  4  Q.  B.  511.] 
And  see  the  general  rule  laid  down  in  Pickard  y.  Sears,  6  Ad.  &  £11.  475.  '^  The 
rule  of  law  is  clear,"  said  Lord  Denman,  delivering  the  judgment  of  the  Gourt 
in  that  case,  '^  that  where  one,  by  his  words  or  conduct,  wilfully  causes  another 
to  believe  in  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time."  See  the  above  principle  affirmed  in  Gregg  v.  Wells,  2  P.  &  Day. 
296, 10  Ad.  ft  Ell.  90 ;  Goles  v.  Bank  of  England,  10  Ad.  &  Ell.  439  ;  and  see 
Sandys  v.  Hodgson,  2  P.  ft  Day.  433,  10  Ad.  ft  Ell.  472.  [Stroud  v.  Stroud,  7 
Man.  ft  Gr.  417  ;  Gox.  v.  Gannon,  4  N.  G.  453 ;  Sheffield  Railway  v.  Woodcock, 
7  Mee.  ft  W.  574 ;  Gheltenham  Railway  y.  Danvill,  2  Q.  B.  281 ;  Downes 
y.  Gooper,  2  Q.  B.  256 ;  Doe  v.  Groves,  10  Q.  B.  486.  In  Freeman  v.  Gooke, 
2  Exch.  654,  Parke,  B.,  in  delivering  the  judgment  of  the  Gourt  of  Exchequer 
(reported  12  Jur.  777,)  stated  that  the  rule  laid  down  in  Pickard  v.  Sears,  "  was 
to  be  considered  as  established ;  but  that  the  term  *  wilfully'  in  that  rule  must  be 
understood,  if  not  that  the  party  represents  that  to  be  the  truth  which  he 
knows  to  be  untrue,  at  least,  that  he  means  his  representation  to  be  acted 
tipon,  and  that  is  acted  upon  accordingly ;  and  if,  whatever  a  man's  real  mean- 
ing may  be,  he  so  conducts  himself,  that  a  reasonable  man  would  take  the  repre- 
rentation  to  be  true,  and  believe  that  it  was  meant  that  he  should  act  upon  it, 
and  did  act  upon  it  as  true,  the  party  making  the  representation  would  be 
equally  precluded  from  contesting  its  truth;  and  conduct  by  negligence  or 
omission,  when  there  is  a  duty  cast  upon  a  person  by  usage  of  trade  or  otherwise 
to  disclose  the  truth,  may  often  have  the  same  effect ;  as  for  instance,  a  retiring 
partner  omitting  to  inform  his  customers  of  the  firm  in  the  usual  mode,  that  the 
continuing  partners  were  no  longer  authorised  to  act  as  his  agents,  is  bound  by 
all  contracts  made  by  them  with  third  persons,  on  the  faith  of  their  being  autho- 
rised." And  in  a  subsequent  part  of  the  judgment  it  is  said ;  '^  In  most  cases 
the  doctrine  in  Pickard  v.  Sears  is  not  to  be  applied,  unless  the  representation  is 
such  as  to  amount  to  the  contract  or  license  of  the  party  making  it"  In  Free- 
man v.  Gooke,  it  appeared  that  the  representation  relied  upon  as  an  estoppel  was 
indeed  made  so  as  to  induce  the  defendant  to  do  the  act  complained  of,  but  not 
wUh  {he  iwterUion  of  inducing  him  to  do  that  act,  and  further  that  it  was  contra- 
dicted before  being  acted  upon,  9o  ihat  considering  the  etatement  altogether  no 
reasonable  man  tvotdd  have  acted  upon  the  original  representation  as  true;  and 
that  representation  was  on  these  grounds  (either  of  which  according  to  the 
judgment  of  the  Gourt  would  have  been  sufficient)  holden  not  to  be  conclusive. 

In  the  class  of  cases  just  noticed,  the  estoppel  must  obviously  be  limited  within 
such  bounds  as  are  sufficient  to  put  the  party  who  has  dealt  on  the  foith  of 
appearances  that  turn  out  to  be  incorrect,  in  the  same  position  with  reference  to 
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the  author  of  sach  appearances,  as  if  thej  were  true.  For  instance,  in  cases 
like  George  v.  Claggett,  ante  77,  and  other  cases  there  mentioned  in  the  note, 
the  principal  is  not  estopped  from  saying  that  the  person  whom  he  allowed  to 
appear  to  be  the  real  principal  was  in  ikct  an  agent ;  if. he  were,  he  could  not  sue 
at  all  in  his  own  name :  but  he  is  virtually  estopped  from  denying  that  the  agent 
had  authority  so  to  contract  with  the  customer  as  to  give  him  all  the  rights  which 
he  would  have  had  if  dealing  with  a  principal.  This  limitation  is  analogous  to 
that  stated  by  Knight  Bruce,  V.  G.,  in  Barrs  v.  Jackson,  ante  447.) 

The  truth  is,  that  the  courts  have  been,  for  some  time,  fieivourable  to  the  utility 
of  the  doctrine  of  estoppel,  hostile  to  its  technicality.  Perceiving  how  essential 
it  is  to  the  quick  and  easy  transaction  of  business,  that  one  man  should  be  able 
to  put  faith  in  the  conduct  and  representation  of  his  fellow,  they  have  inclined  to 
hold  such  conduct  and  such  representations  binding  in  cases  where  a  mischief 
or  injustice  would  be  caused  by  treating  their  effect  as  revocable.  At  the  same 
time,  they  have  been  unwilling  to  allow  men  to  be  entrapped  by  formal  state- 
ments and  admissions,  which  were  perhaps  looked  upon  as  unimportant  when 
made,  and  by  which  no  one  ever  was  deceived  or  induced  to  alter  his  position. 
Such  estoppels  are  still,  as  formerly,  considered  odious. 


The  ordinary  effect  of  an  estoppel  is  altogether  confined  to  the  persons 
of  those  to  whom  it  attaches,  and  this,  indeed,  is  implied  in  the  definition 
given  by  Coke,  snpra,  page  436.    In  certain  cases,  however,  and  when 
arising  on  the  conveyance  of  land,  it  acquires  a  further  and  transcendant 
power  which  operates  npon  the  estate,  apart  from  the  person.     Thns, 
where  A.  having  nothing  in  land,  demised  it  by  indenture  to  B„  for  six 
years,  the  lease  was  good  at  the  time  against  the  lessor,  but  when  he 
obtained  a  subsequent  term  fortwenty-one  years  in  the  same  land,  the  term 
itself  was  bound  by  the  estoppel,  and  the  lease  became  good  against  all 
parties  to  whom  the  estate  might  subsequently  come.     Rawlin's  case,  4 
Coke,  52.     In  this  case,  therefore,  in  addition  to  the  ordinary  effect  of  an 
estoppel,  which  debars  the  parties  from  denying  the  passage  of  the  estate, 
there  arose  another  by  which  the  estate  was  actually  passed.     The  former 
effect  only  takes  place  as  between  parties  and  privies,  but  the  latter  creates 
a  valid  estate  as  against  all  the  world.     Upon  this  distinction  proceeded 
the  decision  in  Doe  v.  Oliver,  supra  page  417,  where  it  was  argued  by  coun- 
sel, that  as  the  conusor  had  a  mere  contingent  remainder,  not  vested  in  inte- 
rest at  the  period  when  the  fine  was  levied,  it  could  only  operate  by  con- 
cluding parties  and  privies^  and  could  not  bind  the  defendant  who  claimed 
as  a  stranger.    It  was  notwithstanding  held  by  the  court,  that  as  soon  as 
the  contingency  happened,  the  interest  which  accrued  fed  the  estoppel,  and 
the  fine  thereupon  transferred  the  estate,  as  if  it  had  been  vested  in  the 
conusor  at  the  period  when  it  was  levied.     It  therefore  appears  that 
although  the  estoppel  merely  bound  parties  and  privies  in  the  first  instance, 
the  subsequent  effect  upon  the  estate  was  that  of  a  valid  conveyance.     It 
was  held  in  like  manner  in  Helps  v.  Herford^  2  Bam.  t  Aid.  242,  that  a 
fine  levied  by  an  heir,  who  had  no  estate  in  the  land  at  the  time,  either 
contingent  or  vested,  bound  the  estate  by  estoppel,  upon  its  subsequent 
descent  from  his  ancestor. 

A  remarkable  instance  of  the  power  of  estoppel,  to  take  effect  upon  aa 
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interest  subsequently  acqaired  in  the  land,  and  convert  that  into  an  actual 
estate,  good  against  all  the  world,  which  was  in  the  first  instance  a  mere 
conclusion  between  the  parties,  will  be  found  in  the  recent  case  of  Webb 
V.  Austin,  7  M.  &  G.  701.     The  question  there  arose  in  an  action  brought 
by  the  purchaser  of  a  reversionary  interest  in  a  leasehold,  to  recover  back 
the  deposit  made  at  the  sale,  on  the  ground  that  as  the  vendor  had  departed 
with  the  legal  title  to  the  premises,  by  the  execution  of  a  mortgage,  before 
underletting  them  to  the  tenant  in  whose  possession  they  were  when  sold, 
the  covenants  in  this  lease  were  in  gross,  and  could  not  be  enforced  by  a 
subsequent  vendee  of  the  reversion.    But  it  was  held  by  the  court,  that 
as  the  mortgagee  was  willing  to  reconvey  to  the  vendor,  there  was  no  diffi- 
culty in  the  way  of  his  making  a  good  title  to  the  vendee,  because  as  soon 
as  the  legal  title  was  re-conveyed,  it  would  feel  the  estoppel  of  the  prior 
lease,  and  vest  the  term  demised  in  the  lessee  on  the  one  hand,  and  an  actual 
reversion  in  the  vendor  on  the  other,  which  would  pass  by  a  subsequent 
conveyance  to  the  vendee,  and  put  the  latter  in  the  same  position  in  all 
respects,  as  if  the  lease  had  been  subsequent  to  the  mortgage.     Similar 
decisions  were  made  in  M<Kenzie  v.  Lexington,  4  Dana,  129,  and  Sturgeon 
V.  Wingfield,  15  M.  &  W.  224,  although  under  somewhat  different  circum- 
stances.   Suit  was  brought  in  the  latter  case,  on  the  covenants  in  a  lease, 
against  the  assignee  of  the  reversion,  and  it  appeared  ^m  the  case  stated, 
that  the  lessor  had  no  interest  in  the  premises  at  the  time  when  the  lease 
was  executed,  but  that  he  had  subsequently  joined  in  a  surrender  of  a  term 
of  one  hundred  years,  vested  in  third  persons,  to  the  owners  of  the  inheri- 
tance, and  accepted  a  re-demise  from  them  for  the  same  period.    It  was 
contended  under  these  circumstances,  on  behalf  of  the  defendant,  that 
even  if  a  reversion  arose  by  the  estoppel,  it  was  extinguished  by  the  sur- 
render, and  that  the  subsequent  demise  created  a  new  interest,  which  had 
no  relation  to  the  lease  on  which  the  suit  was  founded.     But  it  was  held 
by  the  court  that  the  demise  fed  the  estoppel  of  the  prior  lease  to  the  plain- 
tiff, and  created  a  reversion,  which  passed  by  the  subsequent  assignment, 
and  rendered  the  assignee  liable  for  the  fulfillment  of  the  covenants  entered^ 
into  by  the  assignor.  * 

It  was  said  in  a  note  to  Webb  v.  Austin,  and  re-asserted  by  Parke, 
Baron,  in  Wingfield  v.  Sturgeon,  that  a  reversion  by  estoppel  is  prima 
facie  a  reversion  in  fee,  and  the  former  case  is  cited  in  the  Index  by  the 
reporter,  as  deciding  that  a  reversion  in  fee  may  be  converted  by  subse- 
quent events  into  a  reversion  for  years. 

It  would  seem,  however,  that  a  reversion  by  estoppel  is  not  an  estate, 
but  merely  a  conclusion  to  deny  the  existence  of  an  estate,  which  has  no 
existence,  as  against  third  persons,  although  undoubtedly  binding  as 
between  the  original  parties,  and  susceptible  of  being  converted  into  an 
estate,  by  the  subsequent  vesting  of  an  interest  out  of  which  it  can  be 
fed.  It  is  well  settled,  that  the  assignment  of  the  supposed  reversionary 
interest  of  a  lessor,  who  has  no  real  interest  at  the  time  of  the  lease  and 
the  assignment,  is  wholly  inoperative,  and  can  neither  confer  rights,  as 
between  the  assignee  and  the  tenant;  Vol.  1,  page  137;  Whitton  v.  Pea- 
cock, 2  Bing.  N.  C.  411;  Noke  v.  Awder,  Croke  Eliz.  436;  nor  defeat 
those  which  exist  between  the  latter  and  the  lessor.  It  would  therefore 
appear,  that  the  effect  of  the  lease  in  Webb  v.  Austin  and  Sturgeon  v. 
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WiDgfield,  in  the  first  instanoe,  was  simply  to  estop  the  lessor  and  lessee, 
from  denying  its  validity  for  the  purposes  for  which  it  was  made.  Both 
were  consequently  bound  to  admit,  that  passage  of  the  term  to  the  lessee, 
the  existence  of  a  reversion  in  the  lessor,  and  all  other  facts  necessary  to 
create  the  relation  of  landlord  and  tenant,  and  give  effect  to  the  cove- 
nants and  stipulations  of  the  lease.  And  as  this  estoppel  grew  out  of  the 
agreement  of  both  parties,  it  obviously  could  not  be  displaced  or  disturbed 
by  either,  without  the  consent  of  the  other.  It  was  therefore  untouched 
by  the  surrender,  and  took  immediate  effect  on  the  estate  subsequently 
dembed,  carving  out  the  interest  conferred  by  the  prior  lease,  and  leaving 
the  residue  as  a  reversion  in  the  lessor.  But  it  is  not  easy  to  see  why 
the  estoppel  should  have  been  held  to  go  beyond  this,  nor  why  the  parties 
should  have  been  precluded  from  denying  the  existence  of  a  reversion  in 
fee,  which  had  no  existence  in  fact,  and  was  not  essential  to  the  operation 
of  the  contract  into  which  they  had  entered. 

In  the  cases  last  cited,  as  well  as  in  Rawlin's  case,  the  interest  involved 
was  a  mere  chattel  interest,  and  it  is  well  settled,  that  where  estates  of 
freehold  are  in  question,  the  operation  of  an  estoppel  in  binding  the  land, 
as  distinguished  from  its  effect  in  concluding  the  parties,  belongs  exclu- 
sively to  certain  modes  of  conveyance.  Thus  it  belongs  to  a  fine,  a  feoff- 
ment, or  common  recovery  of  an  estate  of  freehold,  as  well  as  to  a  demise 
by  indenture  of  an  estate  for  years.  But  a  grant  or  release  has  no  such 
effect,  and  at  the  utmost  only  precludes  parties  and  privies  from  denying, 
that  the  grantor  was  possessed  of  the  estate  granted,  and  that  it  passed 
by  the  grant.  Hence  no  estate  can  be  transferred  by  these  modes  of  con* 
veyance,  which  is  not  vested  in  interest  at  the  time  when  they  are  made, 
and  they  possess  no  power  to  bind  and  transfer  future  estates  by  estoppel ; 
Bight  V.  Bucknel,  2  B.  &  A.  278 ;  Sheppard's  Touchstone,  240 ;  Ba4X>n'8 
Abr.  Grant,  D.,  Assignment;  Yiner's  Abr.  Grant,  N.,  Possibility,  B.; 
Perkins's  Tit.  Grant,  sec.  65 ;  Somers  v.  Thornton,  1  C.  B.  379.  While, 
therefore,  to  pass  an  estate  of  freehold  or  inheritance  by  deed  at  common 
law,  it  was  necessary  on  the  one  hand,  that  it  should  be  held  in  reversion 
or  in  remainder,  and  should  not  be  vested  in  actual  possession,  it  was 
equally  necessary,  on  the  other,  that  it  should  be  vested  in  interest,  and 
although  a  contingent  estate  might  be  released  to  a  privy,  it  could  not  be 
conveyed  to  a  stranger  by  a  mere  writing  under  seal,  nor  without  a 
recourse  to  a  feoffment,  fine,  or  common  recovery ;  Lampet's  case,  10  Coke 
Lit.  46,  sect.  446;  Fearne  on  Bemainders,  366;  Doe  v.  Martyn,  8  B.  ft 
C.  497.  Incorporeal  hereditaments  obey  the  same  rule  in  this  respect  as 
those  which  are  corporeal,  and  cannot  be  conveyed,  unless  vested  in 
interest  at  the  time  of  the  conveyance ;  Coke  Litt.  9  a.,  WyviFs  case ; 
Hobart,  45 ;  Whitfield  v.  Fawcett,  1  Yes.  391.  It  is  sufficiently  evident 
that  a  bargain  and  sale,  a  lease  and  release,  as  well  as  every  other  convey- 
ance operating  under  the  Statute  of  Uses,  can  have  no  greater  effect  in 
passing  future  and  contingent  estates  and  interests  than  a  common  law 
grant.  For  as  there  is,  in  such  cases,  a  want  of  the  seisin,  which  is 
indispensably  necessary  to  the  operation  of  the  statute,  the  conveyance  is, 
in  fact,  a  mere  grant,  and  is  governed  by  the  same  rule ;  Arthur  v.  Bock- 
ingham,  Fitagibbon ;  Chew  v.  Bamet,  11  S.  &  B.  389,  392 ;  Cornish  on 
Uses,  p.  100. 
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In  all  these  cases,  however,  a  recital  or  admission,  under  seal,  of  any 
fact  material  to  the  oonTeyance,  and  which,  if  admitted,  will  render  it 
valid,  will  unquestionably  preclude  and  estop  the  parties,  and  has  been 
held  in  some  cases,  to  bind  and  transfer  the  estate  in  the  land ;  Rees  v. 
Lloyd,  Wightwight,  129 ;  Carver  v.  Astor,  4  Peters,  86.  And  some  of 
the  oases  treat  the  mere  execution  of  a  sealed  instrument  expressing  an 
intent  to  convey,  as  estopping  the  grantor  from  denying  its  effect  as  a 
conveyance,  and  even  as  passing  the  estate  intended  to  be  conveyed;  Den 
V.  Gamp,  4  Harrington,  148 ;  Goodtitle  v.  Bailey,  2  Gowper,  539.  But 
if  this  be  true  in  any  case,  it  certainly  is  not  in  those  when  the  deed  in 
question  wants  any  of  the  essential  requisites  of  a  conveyance,  or  when 
ike  interest  to  be  conveyed  is  beyond  its  reach  and  operation ;  Lit.  sect 
446;  Bight  v.  Bucknell,  2  B.  &  A.  278. 

In  order  to  understand  the  difierence  between  the  operation  of  a  grant 
on  the  one  hand,  and  that  of  a  feoffment,  fine  or  recovery  on  the  other, 
and  the  reason  why  an  after-acquired  interest  is  transferred  by  estoppel 
in  the  one  case,  and  not  in  the  other,  it  is  necessary  to  remember,  that 
no  interest  could  pass  by  a  conveyance  at  common  law  whatever  might  be 
its  nature,  unless  the  party  by  whom  it  was  made,  was  in  actual  or  con- 
structive possession  of  the  thing  intended  to  be  conveyed;  Ooke  Lit.  214, 
a.  A  chose  in  action  in  the  case  of  personal,  and  a  right  of  entry,  or 
action  in  that  of  real  property,  came  alike  under  this  rule,  and  could  not 
be  transferred  to  another,  unless  first  reduced  to  possession,  or  vested  in 
interest  in  the  grantor.  This  disability  was  anterior  to  and  apart  from  the 
offence  of  maintenance,  which  consisted  not  so  much  in  taking  a  convey- 
ance of  the  whole,  or  part  of  a  thing  not  vested  in  the  party,  by  whom  it 
was  made,  as  in  taking  it  in  consideration  of  assisting  or  maintaining  a 
suit  for  its  recovery. 

This  distinction  between  the  mere  principle,  that  a  thing  not  possessed 
cannot  be  granted,  and  the  offence  of  maintenance,  is  the  more  evident  from 
the  course  of  equity,  which  looks  upon  actual  maintenance  in  the  same 
light  as  the  common  law;  Stephen  v.  Bagwell,  15  Yes.  139;  and  yet 
gives  effect  to  the  transfer  of  future  and  contingent  estates  and  interests. 
It  consequently  appears,  that  the  conveyance  of  estates  not  vested  in 
interest,  was  void  at  law,  not  as  amounting  to  maintenance,  for  had  that 
been  the  case,  no  relief  could  have  been  afforded  in  equity,  but  under  the 
operation  of  a  general  rule  of  policy,  which  forbad  the  transfer  of  any 
right  not  sustained  and  accompanied  by  possession,  in  order  to  avoid 
giving  occasion  to  maintenance ;  Coke,  Litt  214 ;  Bacon's  Abr.  Grant, 
D.  As  this  rule  was  founded  on  the  want  of  possession,  it  did  not  apply 
when  the  mode  of  assurance  implied  and  transferred  an  actual  possession, 
unless  the  circumstances  were  such  as  to  show  that  maintenance  actually 
existed.  And  this  seems  sufficient  to  explain  the  distinction  between  the 
effect  of  a  feoffment,  and  of  a  grant,  for  a  feoffment  was  substantially 
livery  of  seisin,  and  livery  could  not  be  made  unless  the  feoffor  was  in 
actual  possession  of  the  land  at  the  time  of  making  it ;  Knox  v.  Jenks, 
7  Mass.  488.  Such  a  possession  could  not  be  acquired  by  an  entry  on 
land,  held  adversely  by  another,  unless  he  and  all  persons  holding  under 
him,  were  either  expelled  from  every  part  of  the  premises,  or  gave  their 
consent  to  the  feoffment;  Lit.  sect  781 ;  Coke  Lit  48  b.     As,  thereforci 
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a  feoffment  coald  not  be  made  without  obtaining  actual  possession,  a  pre- 
yious  want  of  possession  formed  no  obstacle  to  its  operation.  And  as  it 
transferred  the  land  itself,  and  passed  the  title  as  a  mere  incident  to  the 
land,  it  took  effect  whether  the  title  were  vested  or  contingent,  and  even 
in  the  absence  of  all  title,  so  that  even  when  the  estate  of  the  feoffee  began 
in  wrong,  he  still  had  an  actual  estate,  which  might  indeed  be  defeated  by 
the  entry  of  him  who  had  right,  but  was  also  susceptible  of  confirmation  by 
release  or  estoppel.  Nearly  the  same  reasons  apply  in  the  case  of  a  finci 
which  was  in  fact  a  feoffment  acknowledged  of  record,  to  which  the  law 
attributed  all  the  force  of  an  actual  feoffment.  The  operation  of  common 
recoveries  is  more  obscure,  and  but  little  understood  at  the  present  day,  but 
the  estoppel  there  seems  to  have  grown  out  of  the  judgment  against  the 
vouchee,  which  bound  after  acquired  assets  in  other  lands  for  the  recom- 
pense of  the  tenant,  and  might  also  bind  a  future  interest  in  the  same 
land,  for  the  benefit  of  the  demandant.  But  whatever  wore  the  exact 
grounds  o^  the  distinction  between  the  operation  of  a  fine  or  recovery,  in 
transferring  future  estates  by  estoppel,  and  that  of  a  grant  which  only 
operates  on  what  is  possessed  at  the  time,  and  even  if  the  reasons  of  this 
distinction  have  been  lost  in  the  passage  of  time,  or  depend  merely  on 
necessity  or  custom,  (Martin  v.  Strachan,  1  Wilson,  75,)  it  is  obvious, 
that  these  modes  of  assurance  differ  so  much  in  kind,  as  to  render  it  easy 
to  understand,  that  they  should  be  equally  different  in  effect. 

It  is  accordingly  well  settled  on  principle,  both  in  this  country  and  in 
England,  that  a  grant,  release,  or  bargain  and  sale,  only  operates  as  a  con- 
clusion between  parties  and  privies,  and  does  not  bind  or  tnmsfer  future 
or  contingent  estates  by  estoppel. 

Thus  it  has  been  repeatedly  held  in  New  York,  that  an  estate  acquired 
after  the  execution  of  a  deed,  will  not  pass  by  its  operation ;  Jackson  v. 
Wright,  14  Johnson,  189 ;  Jackson  v.  Hubble,  1  Cowen,  613 ;  Jackson  v. 
Bradford,  4  Wendell,  622 ;  and  that  no  executory  or  contingent  interest 
can  be  conveyed  either  by  a  common  law  grant,  or  under  the  provisions  of 
the  statute  of  uses ;  Pelletrau  v.  Jackson,  11  Wendell,  110 ;  Jackson  v. 
Waldron,  13  id.  178;  Varick  v.  Edwards,  11  Paige,  290;  5  Denio,  666. 
The  same  rule  prevuls  in  Massachusetts,  and  in  most  of  the  other  states  of 
the  Union ;  Davis  v.  Hayden,  7  Mass.  237 ;  Blanchard  v.  Brooks,  12  Pick. 
47,  66;  Comstock  v.  Smith,  10  id.  116;  Ham  v.  Ham,  2  Shepley,  351; 
Kinsman  v.  Loomis,  11  Ohio,  475 ;  Brown  v.  Jackson,  9  Wheaton,  452 ; 
Dodswell  V.  Buchanan,  3  Leigh,  365 ;  Dart  v.  Dart,  7  Conn.  256.  And 
many  of  these  cases  decide  not  only,  that  the  conveyance  does  not  operate 
to  pass  the  estate,  but  that  it  does  not  conclude  the  grantor  and  those 
claiming  under  him,  from  recovering  the  land  at  a  subsequent  period,  in 
direct  contravention  of  his  own  grant.  The  law  was  so  held  in  Jackson 
V.  Bradford,  and  Jackson  v.  Hubble,  1  Cowen,  613,  overruling  Jackson 
V.  Bull,  1  Johnson's  Cases,  81,  and  Jackson  v.  Murray,  12  Johnson,  201| 
and  the  same  point  was  decided  in  Blanchard  v.  Brooks,  and  Comstock  v. 
Smith. 

This  is  strikingly  illustrated  by  the  case  of  Pelletreau  v.  Jackson,  11 
Wend.  110;  13  id.  178,  where  it  was  finally  and  authoritatively  decided 
after  long  and  protracted  litigation,  that  the  grant  of  an  executory  or  con- 
tingent estate  is  devoid  of  all  effect,  both  as  a  conveyance  and  as  an  estop- 
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pel.  The  oontroveraj  originated  in  the  will  of  Medcef  Eden,  by  whioh 
he  appointed  his  sons  Joseph  and  Medcef  his  executors,  and  devised  the 
land  in  question  to  Joseph,  and  other  land  to  Medcef  with  a  proviso,  that 
if  either  died  without  issue,  his  share  should  go  to  the  survivor.  Subse- 
quently to  his  death,  the  executors  assigned  a  mortgage  on  the  land  devised 
to  Joseph,  which  the  testator  had  purchased  in  his  lifetime  as  a  protection 
against  an  adverse  title,  to  the  lessor  of  the  plaintiff,  and  released  and  con- 
veyed all  their  right,  title,  and  interest  in  the  land,  to  him  in  fee.  Joseph 
Eden  died  shortly  after  the  execution  of  this  assignment,  and  the  question 
was,  whether  the  executory  devise  over  to  the  survivor,  took  effect  in  his 
favour,  or  in  that  of  the  plaintiff,  which  necessarily  depended  on  whether 
it  passed  by  the  assignment,  while  yet  contingent.  It  was  contended  on 
behalf  of  the  assignee,  that  contingent  interests  might  be  released  although 
they  could  not  be  granted,  and  that  the  assignment  should  be  construed  as 
a  grant  or  bargain  and  sale,  for  the  purpose  of  passing  the  estate,  which 
was  vested  in  Joseph,  and  as  a  release  for  that  of  extinguishing  the  exe- 
cutory interest  of  Medcef.  But  it  was  held  by  the  court,  on  the  autho- 
rity of  Lampet's  case,  10  Coke,  48,  that  the  rule  which  permits  contingent 
interests  to  be  released,  does  not  apply  when  the  uncertainty  extends  to 
the  person  as  well  as  to  the  estate,  and  that  as  it  was  necessarily  uncertain, 
which  of  the  devisees  would  be  the  survivor  until  the  event,  neither  could 
extinguish  his  interest  by  a  release,  before  the  death  of  the  other.  This 
decision  was  subsequently  confirmed  by  the  Court  of  Errors,  in  Jackson 
V.  Waldron,  and  again  in  another  form  on  an  appeal  from  chancery,  in 
Edwards  v.  Varick,  5  Denio,  665.  This  case,  when  taken  in  connexion 
with  those  already  cited,  fully  establishes  that  no  estate  can  be  passed  by 
deed,  either  at  common  law,  or  under  the  statute,  which  is  not  vested  in 
interest  at  the  time  of  the  grant,  and  that  a  deed  which  fails  as  a  convey- 
ance, cannot  be  set  up  as  an  estoppel,  even  as  against  the  grantor  and 
those  claiming  under  him  by  descent  or  purchase. 

But  while  it  was  thus  decided,  that  a  conveyance  by  deed  works  no  estop- 
pel which  can  bind  future  estates,  or  even  conclude  the  grantor  and  those 
claiming  under  him  from  recovering,  in  opposition  to  the  grant,  it  was, 
notwithstanding,  asserted,  that  a  different  result  would  have  followed,  had 
the  title  conveyed  been  warranted,  and  the  estoppel  of  conveyances  was  said 
to  depend  wholly  on  the  presence  or  absence  of  a  warranty  of  the  land 
conveyed.  Thus,  it  was  said,  that  the  estoppel  in  a  fine  grew  out  of  the 
warranty  which  it  contained,  and  that  Rawlin's  case  (supra,  page  620,) 
was  decided  on  the  covenant,  for  quiet  enjoyment,  implied  by  law,  from  the 
use  of  the  word  demise.  The  same  view  was  taken  in  the  cases  of  Jack- 
son V.  Wright,  Jackson  v.  Hubble,  and  Jackson  v.  Bradford,  cited  above, 
and  it  was  held,  that  a  warranty  creates  an  estoppel  which  not  only  binds 
the  grantor,  but  takes  effect  on  every  subsequent  interest  which  he  ac- 
quires, and  transfers  it  immediately  to  the  grantee.  It  was  held,  in  like 
manner,  in  Somes  v.  Skinner,  3  Pick.  52,  58,  that  where  a  grantor  con- 
yeyed  land,  with  warranty,  in  which  he  had  nothing  at  the  time,  he  was 
not  only  estopped  from  claiming  in  opposition  to  his  deed,  but  that  an 
estate  which  vested  in  him  subsequently,  w^  bound  by  the  estoppel  and 
transferred  to  the  grantee.  In  the  subsequent  case  of  White  v.  Patten, 
24  Pick.  824,  the  court  went  still  further,  and  held^  that  where  a  partj 
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who  was  in  actual  possessioa  of  land,  but  without  title,  mortgaged  it  with 
warranty,  and  afterwards  acquired  a  good  title  by  conveyance,  the  war- 
ranty took  immediate  effect  on  the  title  thus  acquired,  and  transferred  it 
to  the  mortgagee,  not  only  as  against  the  mortgagor  himself,  but  as  against 
those  claiming  under  him  subsequently  to  the  conveyance.  The  same 
point  was  decided  in  Mack  v.  Willard,  13  New  Hampshire,  389 ;  and 
Baxter  v.  Bradbury,  20  Maine,  26.  These  cases  are  sustained  by  a  great 
number  of  subsequent  and  anterior  decisions,  and  have  been  recognised  as 
law  in  most  of  the  States  of  the  Union ;  Middlebury  College  v.  Cheney, 
1  Vermont,  586 ;  Blake  v.  Tukee,  12  id.  39 ;  Boston  v.  Sparhawk,  5 
Metcalf,  469 ;  Massie  v.  Sebastian,  4  Bibb,  436 ;  Logan  v.  Steele,  4  Mon- 
roe, 463 ;  Logan  v.  Moore,  7  Dana,  76 ;  Biggs  v.  Cook,  4  Gil  more,  348; 
Bobertson  v.  Qaines,  2  Humph.  383  ;  Kennedy  v.  McCartner,  4  Porter, 
159 ;  Jackson  v.  Hubble,  1  Cowen,  613 ;  Jackson  v.  Winslow,  9  id.  18 ; 
Jackson  v.  Bradford,  4  Wend.  622 ;  Pelletreau  v.  Jackson,  11  id.  119  ; 
Jackson  v.  Waldron,  13  id.  178 ;  Eellog  v.  Wood,  4  Paige,  578  ;  Bosh 
V.  Marshall,  6  Howard,  291 }  Hoyt  v.  Dimon,  5  Day,  479  ;  Dart  v.  Dart, 
7  Conn.  260 ;  Fox  et  al.  v.  Widgery,  4  Greenl.  214 ;  Lowery  v.  Wil- 
liams,  13  Maine,  282 ;  Ham  v.  Ham,  14  id.  351 ;  Pike  v.  Gkdvin,  21  id. 
185 ;  Eemball  v.  Blaisdell,  5  New  Hampshire  535 ;  Wade  v.  Lindsay,  5 
Pick.  413 ;  Gough  v.  Bell,  1  Zabriskie,  165;  Douglass  v.  Scott,  5  Ohio, 
104;  Baker  v.  Morris,  15  id.  408 ;  Dodswell  v.  Buchanan,  3  Leigh,  376. 
And  it  has  even  been  held,  in  some  of  the  cases,  that  a  warranty  in  the 
deed  of  a  married  woman,  will  have  the  same  effect  in  binding  and  trans- 
ferring future  estates  or  interests,  as  if  she  were  sole;  Hill's  lessee  v. 
West,  8  Ohio,  226 ;  Nash  v.  Spofford,  10  Metcalf,  192 ;  Rawle  on  Coven- 
ants for  Title,  429,  2  ed. ;  although  this  has  been  doubted  or  denied  in 
others ;  Jackson  v.  Yanderheyden,  17  Johnson,  167 ;  Martin  v.  Develly, 
6  Wend.  9 ;  Wight  v.  Shaw,  5  Cushing,  56 ;  Den  v.  Demarest,  1  New 
Jersey,  541. 

Notwithstanding  the  formidable  array  of  authorities  which  support  this 
view  of  the  question,  it  is  proper  to  point  out  the  difficulties  with  which 
it  is  attended,  and  its  apparent  inconsistency  with  those  principles  of  the 
common  law,  on  which  it  assumes  to  be  founded.  It  is  hardly  too  much 
to  say,  that  there  is  nothing  either  in  Rawlin's  case,  or  in  any  other  of  the 
earlier  or  more  recent  English  authorities,  to  justify  the  belief  that  war- 
ranty is  the  sole  cause  of  estoppel  in  the  conveyance  of  land,  or  even  that 
the  one  can  arise  in  any  case  out  of  the  other.  It  is,  undoubtedly,  true, 
that  a  warranty  will  repel  or  rebut  the  party  by  whom  it  is  given,  from 
claiming  the  land  warranted,  and  that  such  a  rebutter  is  said  by  Lord 
Coke,  to  be  a  kind  of  estoppel ;  Coke,  Litt.  352,  b ;  but  this  results  solely 
from  the  similar  effect  of  a  warranty,  and  an  estoppel  in  barring  a  reeo- 
very  in  opposition  to  its  terms,  and  must  not  be  understood  as  implying, 
that  a  warranty  can  bind  or  transfer  a  subsequent  estate  in  the  land  war- 
ranted. The  bar  of  a  warranty  differed  essentially  in  nature  and  descent 
from  that  of  an  estoppel,  and  was  not  always  the  same  in  substantial  opera- 
tion ;  Coke,  Lit.  365  b.,  384  b.  Thus  a  warranty  acted  as  a  rebutter, 
whenever  it  descended  upon  an  heir,  without  regard  to  its  origin,  andeven 
when  it  came  through  a  different  channel  from  the  right  to  which 
it  was  set  up  as  a  bar.    An  estoppel,  on  the  other  hand,  was  only  effee- 
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tual,  when  it  came  through  the  person  under  whom  the  party  estopped 
claimed  by  descent  or  purchase ;  Coke,  Lit.  365  b.  Moreover,  while  an 
estoppel  followed  the  land  into  the  hands  of  an  assignee  or  purchaser,  a 
warranty  fell  by  descent  to  the  heir,  even  when  he  took  no  interest  in  the 
land;  Lit.  sect.  735,  736;  Coke,  Lit.  386,  b.;  Williams  y.  Flynn,  1  Ire- 
dell, 509;  and  hence  he  might  be  debarred  from  recovering  an  estate 
to  which  he  was  entitled  in  right  of  his  mother,  by  the  wrongful  aliena- 
iiou  of  his  father,  even  when  all  the  assets  of  the  latter,  descended  under 
the  custom  of  gavelkind  or  borough  English,  chiefly  or  exclusively  on 
the  younger  children;  Bshelman's  Lessee  y.  Hoke,  2  Yeates,  509; 
Jourdan  v.  Jourdan,  9  S.  &  K.  268 ;  Paxson  v.  Lefferts,  5  Rawle,  67. 
Estoppels  by  deed,  in  the  proper  sense  of  the  term,  can  only  grow  out  of 
some  act  or  declaration  asserting  or  implying  the  existence  of  a  good  title 
in  the  present,  while  a  warranty  is  an  executory  undertaking,  not  that  the 
title  warranted  is  good,  but  that  the  warrantor  will  defend  it,  and  com- 
pensate the  grantee,  if  it  prove  bad.  Moreover,  if  a  warranty  had  pos- 
sessed the  power  attributed  to  it,  of  binding  and  transferring  an  estate  in 
land,  by  its  own  operation,  apart  from  that  of  the  conveyance  in  which 
it  is  contained,  the  common  law  rule  which  forbade  a  transfer  of  future 
and  contingent  interests,  and  required  that  present  estates  should  be 
transferred  by  feoffment,  with  livery  of  seisin,  would  have  been  so  easily 
evaded  as  to  be  wholly  nugatory.  A  mere  deed  of  grant,  containing  a 
warranty,  would  at  once  have  superseded  all  other  conveyances,  and  would 
have  passed  all  subsequent,  and  a  fortiori,  all  present  estates  and  interests, 
by  the  mere  force  of  the  estoppel,  and  without  a  recourse  to  the  formality  of 
a  feoffment,  a  fine,  or  a  common  recovery. 

The  magnitude  of  the  innovation  which  this  would  have  occasioned,  may 
be  estimated  by  reflecting,  that  during  the  period  when  warranties  were 
most  employed,  the  law  did  not  permit  estates  of  freehold  to  be  conveyed 
by  deed,  and  that  when  deeds  of  bargain  and  sale  were  subsequently  in- 
troduced by  the  statute  of  uses,  it  was  thought  necessary  to  provide  for 
their  publicity  by  the  statute  of  enrolments.  It  is  evident,  therefore,  that 
no  one  had  then  conceived  that  a  warranty  in  a  deed,  could  have  the  effect 
of  transferring  an  estate  which  would  not  pass  by  the  operation  of  the 
deed,  apart  from  the  warranty. 

Nor  can  this  argument  be  answered,  by  saying,  that  a  deed  of  gift, 
without  livery  of  seisin,  would  be  void,  and  would,  therefore,  avoid  the 
effect  of  the  warranty,  because  a  bargain  and  sale,  without  an  actual  seisin 
to  sustain  and  feed  the  use,  is  as  inoperative  under  the  statute  of  uses,  as 
a  gift  without  livery  at  common  law ;  and  if  a  warranty  can  cure  the  de- 
fect in  the  former  case,  it  must  be  equally  effectual  in  the  latter. 

The  authority  chiefly  relied  on,  in  support  of  this  doctrine,  is  Lord 
Coke's  commentary,  on  a  passage  in  Littleton.  It  is  said  by  Littleton, 
sect.  446,  that  «  no  right  passeth  by  a  release,  but  the  right  which  the 
releasor  hath  at  the  time  of  the  release  made.  For,  if  there  be  father  and 
son,  and  the  father  be  disseised,  and  the  son  (living  his  father)  releaseth 
by  his  deed  to  the  disseisor,  all  the  right  which  he  hath  or  may  have  in 
the  same  tenements  without  clause  or  warranty,  &c.,  and  after  the  father 
dieth,  &c.,  the  son  may  lawfully  enter  upon  the  possession  of  the  dissei- 
sor, for  that  he  had  no  right  in  his  father's  life,  but  the  right  descended 
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to  him  aflter  the  release  made  by  the  death  of  his  father/'  Od  this  pas- 
sage Lord  Coke  remarks,  that  <<  If  there  be  a  warranty  annexed  to  the  re- 
lease, then  the  son  shall  be  barred,  for  albeit,  the  release  cannot  bar  the 
right  for  the  cause  aforesaid,  yet  the  warranty  may  rebut  and  bar  him  and 
his  heirs  of  a  future  right,  which  was  not  in  him  at  that  time,  and  the 
reason,  (which  is  in  all  cases  to  be  sought  out,)  wherefore,  a  warranty 
being  a  covenant  real,  should  bar  a  future  right,  is  for  avoiding  a  circuity 
of  action  which  is  not  favoured  in  law,  as  he  that  made  the  warranty 
should  recover  the  land  against  the  terre-tenant,  and  he  by  force  of  the 
warranty  to  have  as  much  in  value  against  the  same  person/' 

What  is  here  said,  is  simply  that  when  the  estate  of  an  ancestor  has  been 
divested  and  turned  into  a  mere  right  of  entry  by  a  previous  disseisin,  this 
right  will  be  barred  on  its  subsequent  descent  to  the  heir,  by  a  prior  release 
with  warranty,  although  not  by  the  release  alone.  But  this,  obviously, 
does  not  justify  the  conclusion,  that  a  release  with  warranty,  will  not  only 
bar,  but  convey  a  future  estate  not  turned  into  a  right,  and  in  favour  of 
a  grantor,  who  instead  of  having  a  freehold  by  disseisin,  has  no  interest 
in  the  land,  and  relies  on  the  warranty  to  confer  an  estate,  and  not  to 
confirm  it.  Nothing  is  better  settled  at  common  law,  than  that  a  warranty 
only  operates  to  bar  estates  and  interests  which  were  divested  and  put  to 
a  right  of  entry  or  action,  at  the  time  when  the  warranty  was  given ; 
Coke,  Lit.  888  b ;  Sheppard's  Touchstone,  187 ;  Cruise,  title  Deed,  c.  24, 
sect.  16.  Thus,  it  is  said,  in  the  Year  Book,  17  Edw.  3,  67  b,  pi.  85, 
that  a  release  with  warranty,  by  an  heir,  made  to  a  tenant  holding  under 
the  ancestor,  would  not  bar  the  heir  on  the  subsequent  descent  of  the 
reversion,  although  be  would  have  been  barred,  had  the  ancestor  been 
disseised  at  the  time  of  the  warranty.  If,  therefore,  the  father  had  not 
been  disseised  in  the  case  put  by  Littleton,  at  the  time  of  the  release  by 
the  son,  the  warranty  of  the  latter  would  have  been  without  effect,  and 
would  not  have  barred  his  recovery  upon  the  subsequent  descent  of  the 
land ;  Y iner's  Abr.  Voucher,  C.  B.  Nor  was  it  enough,  that  the  estate, 
to  be  barred,  should  have  been  divested,  it  was  equally  necessary,  that 
the  estate  which  the  warranty  was  intended  to  protect,  should  have  had  a 
substantial  existence  when  the  warranty  was  given,  and  should  not  have 
expired  or  been  defeated  at  the  period  when  it  was  sought  to  be  enforced, 
either  as  a  rebutter  or  cause  of  action ;  Sheppard's  Touchstone,  186 ; 
Cruise,  title  Deed,  chap.  24,  sect.  16 ;  Boll  v.  Osborne,  Hobart,  21  a, 
21  b.  It  was  held,  on  this  ground,  in  Seymour's  case,  10  Coke,  96,  that 
where  a  tenant  in  tail  in  possession  bargained  and  sold  an  estate  in  fee, 
and  then  levied  a  fine  to  the  bargainee  with  a  warranty,  which  afterwards 
descended  upon  a  subsequent  remainder-man  in  tail,  the  latter  was  not 
barred  from  recovering  in  ejectment  against  the  defendant,  who  had  been 
enfeoffed  by  the  bargainee.  It  was  resolved,  in  the  first  place,  that  the 
remainder  was  not  divested  by  the  bargain  and  sale,  which,  like  all  con- 
veyances merely  by  deed,  only  operated  to  pass  the  estate  which  the 
bargainor  had  at  the  time  when  it  was  executed,  nor  yet  by  the  fine, 
which  would  not  operate  as  a  discontinuance,  as  the  conusor  had  departed 
with  all  his  estate  in  the  land  by  the  previous  deed ;  and  in  the  next, 
that  the  warranty  only  attached  to  the  estate  conveyed  to  the  warrantee, 
and,  therefore,  expired  upon  its  determination,  by  the  death  of  the  tenant 
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in  tail  without  issue.  It  was,  consequently,  decided,  that  as  the  estate 
which  the  warranty  was  intended  to  bar,  had  not  been  turned  to  a  right 
at  the  time  when  it  was  given,  and  as  that  to  which  it  was  attached  had 
expired,  it  could  have  no  effect  either  in  barring  the  remainder  to  the 
plaintiff^  or  rebutting  a  recovery  against  the  defendant.  These  principles 
were  stated  with  great  clearness  by  Mr.  Knowler,  in  arguing  the  case  of 
Poe  T.  Whitehead,  2  Burrow,  704,  and  were  fully  admitted  by  the  court, 
although  they  held,  that  as  the  lease  and  release  and  the  fine,  were  but 
one  act  and  conveyance  in  the  case  then  before  thsm,  the  remainder  to 
the  plaintiff  was  discontinued,  and,  consequently,  that  he  could  not 
recover  in  ejectment.  The  necessary  dependency  of  a  warranty  on  the 
estate  warranted,  was  also  fully  conceded  in  the  recent  cases  of  Lewis  v. 
Cook,  13  Iredell,  193,  and  Hall  v.  Chaffee,  14  New  Hampshire,  215, 
although  it  seems  to  have  been  erroneously  supposed,  that  its  duration 
will  be  co-extensive  with  the  estate  which  the  grantor  intends  to  convey, 
instead  of  being  limited  to  that  which  he  actually  conveys.  It  conse- 
quently appears,  that  a  warranty  cannot  endure  longer  than  the  estate  to 
which  it  is  attached  on  the  one  side,  and  cannot  defeat  or  rebut  any  right 
or  title  on  the  other,  which  was  not  divested  at  the  time  when  it  is  given. 
The  effect  of  a  warranty,  is,  therefore,  exceedingly  limited,  in  conveyances 
operating  under  the  statute  of  uses,  or  by  way  of  grant,  and  ordinarily 
ceases  at  the  moment  when  it  is  most  needed  for  the  protection  of  the 
grantee.  For  as  such  conveyances  can  neither  defeat  nor  divest  any  estate 
which  the  grantor  has  not,  nor  pass  any  greater  estate  or  interest  than  he, 
haS;  they  can  neither  create  an  estate  to  which  the  warranty  may  attach 
nor  bring  outstanding  titles,  within  its  reach,  as  a  bar.  The  only  effect, 
therefore,  which  a  warranty  in  an  innocent  conveyance  can  legitimately 
have,  is  that  of  confirming  and  protecting  rights  held  by  the  grantee 
anterior  to  the  conveyance,  and  it  cannot  operate  to  transfer  any  right 
which  is  not  vested  in  the  grantor  at  the  time  when  the  conveyance  is 
executed,  and  which  would  not  pass  to  the  grantee  independently  of  the 
warranty.  It  may  sometimes  add  force  and  conclusiveness  to  a  confirma- 
tion or  release,  but  it  cannot  enlarge  the  power  or  operation  of  a  grant. 
It  is,  therefore,  evident,  that  the  technical  warranty  known  to  the  earlier 
common  law,  has  no  practical  operation  under  the  system  of  conveyancing 
employed  in  this  country,  except  in  those  cases  where  the  party  to  whom 
it  is  given,  has  an  actual  and  adverse  seisin,  independently  of  the  war- 
ranty, when  it  may  serve  to  rebut  the  warrantor  and  his  heirs,  from 
enforcing  an  outstanding  title  to  the  land  warranted,  whether  held  at  the 
time  when  it  is  given,  or  acquired  subsequently;  1  Sheppard's  Touchstone 
by  Preston,  181, 183.  Few  things  are  more  obvious,  than  the  evils  which 
would  have  ensued,  under  the  old  system  of  conveyances  and  tenures, 
without  the  check  imposed  by  these  principles,  and  by  the  well  settled 
rule,  that  a  warranty  which  began  by  disseisin,  was  void  as  against  third 
persons.  Had  the  grant  or  release  of  a  future  estate  with  warranty, 
possessed  the  power  of  barring  the  grantor  and  those  claiming  under  him, 
upon  the  subsequent  descent  of  the  estate  on  the  warranty,  or  of  the 
warranty  on  the  estate,  no  inheritance  would  have  been  safe  from  the 
fraudulent  sale  of  an  ancestor,  or  the  prodigality  of  a  son.  Bit  as  a 
Warranty  barred  no  right  which  was  not  previously  divested,  and  aa  a 
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disseisin,  with  the  intent  to  make  a  warranty,  was  invalid  as  against  the 
party  disseised ;  Litt.  seot.  698 ;  it  could  have  no  effect  as  a  rebutter  or 
estoppel,  save  when  it  was  made  upon  a  tortious  conveyance  by  a  grantor 
in  possession,  which  was  not  avoided  by  entry  or  action  before  the  descent 
of  the  warranty  on  his  heir,  or  where  there  had  been  a  previous  disseisin, 
and  the  warranty  was  given  to  the  disseisor.  In  both  of  these  cases,  it 
operated  to  quiet  controversies  as  to  title,  and  not  as  it  would  otherwise 
have  done,  to  create  them.  And  when  taken  in  conjunction  with  the  rule, 
tolling  entry  by  a  descent  cast,  it  made  up  for  the  want  of  a  statute  of 
limitations,  by  compelling  those  who  were  deprived  of  the  possession  of  land, 
to  assert  their  title  at  once,  at  the  risk  o(  being  barred.  Basset  v.  Nosworthy, 
Eeports,  temp.  Finch,  102 ;  2  Leading  Cases  in  Equity,  35,  2  Am.  ed. 

This  view  of  the  law  is  sustained  by  the  case  of  Bivans  v.  Yinzant,  15 
Georgia,  821,  where  the  remarks  made  in  this  note,  were  cited  and  approved 
by  Benning,  J.,  who  held,  that  although  a  release  with  warranty  may 
operate  as  an  estoppel  or  rebutter,  against  the  releasor,  it  will  not  bind  any 
estate  which  he  may  afterwards  acquire  in  the  land,  nor  preclude  thiid 
persons  claiming  under  him  by  a  subsequent  grant. 

The  effect  of  a  warranty  in  modern  conveyancing,  was  elaborately 
examined  in  the  case  of  Jacocka  v.  Gilliam,  3  Murphy,  47, 4  Hawks,  310, 
where  it  was  decided  that  a  covenant  in  a  deed  of  bargain  and  sale,  executed 
by  a  tenant  in  tail,  to  warrant  and  defend  the  premises  conveyed,  would 
not  work  a  discontinuance  of  the  estate,  nor  deprive  the  issue  of  the  right 
of  entry,  and  thus  compel  them  to  resort  to  a  formedon.  The  decision  of 
Taylor,  C.  J.,  was  based  on  the  ground,  that  the  covenant  of  the  bargainor, 
which  stipulated  for  his  executors  and  administrators,  as  well  as  his  heirs, 
was  a  personal  obligation,  and  not  a  technical  warranty  ;  but  Hendersoui 
J.,  showed  in  an  able  and  profound  opinion,  that  no  discontinuance  can  be 
caused  either  by  a  bargain  and  sale,  or  a  warranty,  because  conveyances 
operating  under  the  statute  of  uses,  or  by  way  of  grant,  only  pass  sneh 
estate  as  the  grantor  has,  and  a  warranty  is  wholly  ineffectual  to  pass  any 
estate ;  being  limited  in  all  cases  to  serving  as  a  remedy,  or  operating  as  a 
bar.  A  similar  question  arose  in  the  recent  case  of  Sprnill  v.  Leary,  13 
Iredell,  255,  408,  where  the  majority  of  the  Court  held,  that  an  executory 
devise  to  one  brother  upon  the  death  of  another,  without  leaving  issue, 
might  be  barred  by  a  warranty,  in  a  deed  of  bargain  and  sale,  exeented 
by  the  first  devisee.  From  this  decision,  which  would  seem  clearly 
erroneous,  Pearson,  J.,  dissented  for  reasons  which  appear  unanswerable, 
and  which  fully  sustain  the  positions  taken  in  this  note.  <<If,''  said  he, 
<<  the  conveyance  is  regarded  as  a  <  bargain  and  sale,'  the  question  is  not  an 
open  one.  It  is  settled  by  Seymour's  case  10  Rep.  97,  which  decides  that 
a  bargain  and  sale,  with  general  warranty,  by  a  tenant  in  tail,  does  not 
rebut  the  remainderman  upon  whom  the  warranty  falls  as  heir.  If  the 
warranty  does  not  rebut  one  who  claims  in  privity  of  estate,  and  whose 
estate  depends  on  and  is  supported  by  the  preceding  estate,  of  course  it 
does  not  rebut  one  who  is  not  a  privy  in  estate,  and  who  claims  a  fee 
independent  of  and  unconnected  with  the  first  fee,  which  is  subject  to  a 
oonditioD,  by  which  it  may  be  defeated,  so  as  to  make  room  for  the  second 
fee.  And  I  have  treated  the  warranty  as  a  '^  covenant  real,"  because 
^ing  it  as  a  covenant  of  <^  quiet  enjoyment,"  the  question  is  not  an 
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open  one.     It  is  settled  by  the  case  of  Jaeobs  y.  Gilliam^  8  Mnrph.  47| 
which  was  brought  before  the  Court  a  second  time,  Gilliam  y.  Jacobs,  4 
Hawks,  310,  and  after  full  and  labored  arguments  reaffirmed.     I  may  be 
allowed  to  cite  particularly  the  learned  opinion  of  Judge  Henderson,  who, 
treating  the  warranty  as  a  coyenant  real,  proyes  conclusiyely,  that  such 
a  warranty  in  a  deed  of  bargain  and  sale,  by  a  tenant  in  tail,  does  not 
rebut  the  remainderman,  because  that  conyeyance  did  not  work  a  discon- 
tinnance,  of  course  such  a  conyeyance  and  warranty  does  not  rebut  the 
taker  of  the  second  fee.     When  a  fee  is  limited  after  a  fee,  his  estate  is 
not  discontinued  by  a  feoffment,  nay,  not  eyen  by  a  recovery ^  and  there 
is  no  where  an  intimation  that  he  is  rebutted  by  warranty.     I  confess 
that,  after  a  laborious  examination  of  the  <  curious  and  cunning  learning,' 
of  warranty,  I  was  gratified  to  be  able  to  arriye  at  the  conclusion,  that  by 
the  combined  efforts  of  the  Statute  of  Ann  and  the  act  of  1784,  which 
oonyerts  all  estates  tail  into  estates  in  fee,  there  is  now  no  case  in  which 
a  warranty  bars  the  heir  from  setting  up  a  claim  which  is  not  deriyed 
from  the  ancestor  who  made  the  warranty,  and  I  must  regret  that  my 
brother  Judges  are  of  opinion  that  there  is  still  one  case  to  which  that 
bad  doctrine  applies.     Some  good  reason  no  doubt  existed  for  the  rule  in 
early  times  in  the  cases  to  which  it  applies,  but  we  are  not  now  able  to 
trace  them,  so  as  to  relieye  it  from  manifest  hardships  and  injustice. 
Purchasers  are  sufficiently  protected  by  the  remedy  against  the  personal 
representatiyes  and  the  heirs  of  the  warrantor  in  case  assets  descend-^ 
treating  the  warranty  as  a  personal  conyert,  annexed  to  the  estate  and 
running  with  it,  as  a  safeguard.    In  this  way,  the  warranty  as  a  coyenant 
of  quiet  enjoyment  protects  the  estate  which  a  yendor  in  possession  pro- 
fesses to  pass,  and  not  simply  the  estate  which  actually  does  poM  by  a 
deed  of  bargain  and  sale,  Lewis  y.  Cook  at  this  term,  by  enabling  the 
bargainee  or  his  heirs,  or  the  assignee  of  the  estate  in  case  of  eyiction  to 
recoyer  damages  of  the  bargainor  and  to  reach  the  assets  personal  or  real, 
and  although,  if  collateral,  it  can  in  no  case  be  used  as  a  bar,  still  it  is  a 
better  safeguard  to  purchasers,  and  meets  more  fully  the  intention  of  the 
parties  and  the  ends  of  justice,  than  if  it  be  treated  as  a  coyenant  real, 
subject  to  the  rules  applied  to  it,  by  the  old  cases.     For  instance,  by  the 
resolutions  in  Seymour's  case,  if  tenant  in  tail  make  a  bargain  and  sale 
in  fee  with  warranty,  inasmuch  as  by  that  mode  of  conyeyance,  only  such 
estate  passes  as  he  can  rightfully  pass,  when  that  estate  determines,  the 
warranty  is  no  longer  of  any  force  or  effect,  and  can  neither  be  used  to 
bar  the  remainderman  with  or  without  assets,  or  to  bind  the  heirs  of  the 
bargainor,  although  assets  descend,  for  it  makes  no  discontinuance,  and 
the  remainder  is  not  displaced.     So,  if  a  tenant  for  life  makes  a  bargain 
and  sale,  in  fee  with  warranty,  only  his  life  estate  passes,  and  at  his  death, 
the  warranty  is  of  no  force  or  effect,  because  the  estate  in  remainder  or 
reyersion  was  not  diyested,  and  there  was  no  forfeiture.     Thus  warranties 
in  deeds  of  bargain  and  sale,  according  to  the  old  rules,  furnished  no 
protection  to  purchasers.     While  the  estate  of  which  the  bargainor  might 
lawfully  pass  continued,  there  was  no  use  for  the  warranty;  after  it 
determined,  the  warranty  was  of  no  force  or  effect.     After  the  action  of 
ejectment  superseded  real  actions,  as  in  that  action  there  could  be  no 
youcheri  the  Courts  construed  a  warranty  to  be  a  coyenant  of  quiet 
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enjoyment,  and  gave  an  action  for  damages  in  case  of  eviction.  In  this 
state,  where  bargain  and  sale  is  the  only  mode  of  conveyance  in  nsei 
the  Courts  have  acted  on  the  assumption,  that,  as  the  warranty  was  a 
covenant  of  quiet  enjoyment,  it  did  not  determine  with  the  estate  which 
the  bargainor  might  rightfully  pass,  but  protected  the  estate  which  he 
professed  to  pass:  and  have  accordingly  sustained  many  actions  for 
damages,  after  eviction  by  title  paramount,  which  could  only  occur  after 
the  estate  that  the  bargainor  might  lawfully  pass,  had  determined  :  and 
in  fact,  this  is  the  only  mode  of  giving  to  warranties,  in  deeds  of  bargain 
and  sale,  any  effect  whatever.  These  last  remarks  are  not  necessary  to 
the  conclusion  at  which  I  have  arrived;  but,  in  a  general  point  of  view, 
they  tend  to  support  it,  by  showing  that  the  Courts  have  been  obliged, 
in  numberless  cases,  to  depart  from  the  artificial  (and  to  us  unreasonable) 
rules  of  the  old  doctrine  of  warranty,  by  treating  them  as  inapplicable  to 
the  covenants  in  our  deeds  of  bargain  and  sale,  in  order  to  give  effect  to 
such  covenants,  carry  out  the  intention  of  the  parties,  and  meet  the  ends 
of  justice.  So,  every  action  in  which  plaintiffs  have  recovered  upon  a 
warranty,  treated  as  a  covenant  of  quiet  enjoyment,  is  an  authority  for 
the  position,  that  the  covenant  does  not  cease  to  be  of  effect,  as  soon  as 
the  estate  which  the  bargainor  might  lawfully  make  had  determined." 

The  language  thus  held  clearly  shows,  that  a  warranty  can  afford  no 
redress  or  protection  to  a  grantee  under  a  bargain  and  sale,  or  other 
innocent  conveyance,  against  the  failure  or  expiration  of  the  estate  which 
it  conveys,  unless  it  be  stripped  of  its  common  law  attributes,  and  con- 
strued as  a  covenant  to  warrant  and  defend  the  land  conveyed,  when  it 
may  serve  to  rebut  the  grantor  and  those  claiming  under  him,  on  the  one 
hand,  or  be  made  the  means  on  the  other,  of  rendering  him  liable  in 
damages  for  an  eviction  by  a  stranger. 

The  reason  of  the  sweeping  effect  of  warranty  at  common  law,  and  ita 
comparative  insignificance  at  the  present  day,  turns  simply,  therefore,  on 
this.  Estates  of  freehold  and  inheritance  were  formerly  conveyed  by  a  feoff- 
ment, fine,  or  recovery,  and  deeds  of  grant  and  release  were  seldom  resorted 
to,  even  where  the  circumstances  were  such  as  to  admit  of  their  being 
employed.  These  modes  of  assurance  had  the  power  of  creating  estates, 
even  when  none  existed  previously,  which  had  no  other  limitation  than  the 
will  of  the  grantor,  as  expressed  at  the  time  of  the  grant,  although  thej 
might  be  defeated  subsequently  when  wrongful,  by  entry  or  action ;  Coke, 
Litt.  37  a.;  Doe  v.  Taylor,  5  B.  &  Ad.  575 ;  Doe  v.  Eoss,  7  M.  &  W. 
125;  Doe  v.  Pitt,  11  A.  &  E.  842.  Where,  therefore,  the  feoffor  had 
possession  of  the  land,  although  without  right,  the  feoffment  created  an 
actual  estate  in  the  feoffee,  which,  though  commencing  by  wrong,  would 
continue  indefinitely,  or  until  the  true  owner  took  proper  measures  to  assert 
his  right.  Moreover,  the  assurance  by  which  such  an  estate  was  created, 
by  the  mere  act  of  creating  it,  destroyed,  or  divested  all  outstanding  estates 
in  the  land  assured,  and  thus  brought  them  within  the  bar  of  the  warranty 
accompanying  the  assurance.  But  as  deeds  operating  by  way  of  grant,  or 
under  the  statute  of  uses,  do  not  possess  the  transcendant  powers  of  a  fine 
or  feoffment,  and  can  neither  create  a  new  estate  in  the  grantee,  nor  divest 
estates  previously  vested  in  third  persons;  Desilver's  Estate,  5  Rawle, 
111,  113 ;  it  necessarily  follows,  that  any  warranty  which  they  may  con- 
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taiOy  must  be  ezoeedinglj  limited  in  its  effects,  and  can  seldom  operate  as 
a  bar  on  strict  common  law  principles. 

But  no  reasoning  on  this  snbject  can  be  safe  or  accurate,  which  over- 
looks the  changes  that  have  been  worked  by  time,  and  the  distinctions 
which  exist  between  warranty  as  used  at  the  present  day  in  this  country, 
and  as  known  to  the  earlier  common  law.     The  ancient  warranty  was 
exclusively  a  covenant  real,  not  in  the  restricted  sense  in  which  that  term 
is  employed  in  some  of  the  American  cases,  but  in  its  common  law  accep- 
tation, which  meant  an  obligation  not  merely  capable  of  running  with 
land,  but  of  descending  without  it,  and  binding  the  heir  of  the  cove- 
nantor, in  the  absence  not  only  of  privity  of  contract,  but  even  of  privity 
of  estate.    Thus  the  right  to  enforce  a  warranty  descended  by  its  own 
motion,  and  not  as  a  mere  incident  to  the  land  warranted,  which  might  be 
taken  out  of  the  hands  of  the  ancestor  by  an  eviction,  without  interrupt- 
ing the  descent  of  the  warranty  to  the  heir,  while  its  obligation  fell  by  its 
own  weight,  and  even  when  unattended  by  assets,  upon  the  heirs  of  the 
warrantor,  and  precluded  them  from  defeating  a  prior  tortious  conveyance 
of  the  land  to  which  it  related.     The  remedies  for  a  breach  of  warranty 
were  a  part  of  the  complicated  system  of  real  actions;  the  recovery  sought 
was  primarily  or  exclusively  of  other  lands,  and  not  of  damages;  and  while 
the  redress  given  went  in  some  respects  much  beyond  that  on  a  modern 
covenant,  it  was  more  precarious  in  others,  and  might  fail  at  the  moment 
when  protection  was  most  needed.    These  and  other  causes  which  rendered 
the  ancient  warranty  ill  adapted  to  modem  conveyancing,  and  insuscepti- 
ble of  being  enforced  by  the  legal  remedies  which  have  superseded  those  of 
the  earlier  common  law,  have  led  to  its  total  disuse  in  England,  and  the 
substitution  in  its  stead  of  covenants  for  title;  2  Blackstone's  Com.  804; 
Dobbins  v.   Brown,  2   Jones,  75;   Stuart  v.  West,  2   Harris,  338; 
Rawle  on  Covenants  for  Title,  2nd  edition,  227,  238  ;  supra,  vol.  1, 160. 
Conveyancers  in  this  country  have,  it  is  true,  preferred  to  couple  these 
covenants  with  a  covenant  of  warranty,  and  sometimes  to  rely  solely  upon 
words  of  warranty,  without  qualifying  or  coupling  them  with  any  terms 
expressing  an  intention  merely  to  covenant.     But  however  the  stipulation 
thus  made  may  be  worded,  it  is  invariably  construed  as  a  covenant  per- 
sonal, which  sounds  merely  in  damages,  and  differs  but  little  in  construc- 
tion and  effect  from  a  covenant  for  quiet  enjoyment,  while  it  has  none  of 
the  characteristicB  of  the  ancient  warranty.    It  would,  therefore,  seem 
neither  safe  nor  logical,  to  reason  from  the  operation  of  a  feoffment  with 
warranty  at  common  law,  to  that  of  a  deed  made  under  the  statute  of  uses, 
and  containing  a  mere  covenant  of  warranty  at  the  present  day,  or  to  con- 
clude that  the  one  must  necessarily  possess  the  powers  which  belonged  to 
the  other.     But  although  many  o^the  attributes  of  the  ancient  warranty, 
have  been  lost  by  its  transformation  into  a  covenant  personal,  it  has 
acquired  others  suited  to  its  new  functions  and  sphere  of  operation,  and 
has  ceased  to  be  dependent  on  the  continuance  of  the  estate  to  which  it  is 
attached,  or  for  the  protection  of  which  it  is  given,  and  will  not  only 
entitle  the  covenantor  and  all  those  to  whom  it  may  subsequently  run  with 
the  land,  to  damages  for  an  eviction  by  title  paramount,  bat  may  operate 
as  a  rebutter  to  prevent  circuity  of  action,  and  thus  preclude  the  warrantor 
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and  tbose  clahniDg  under  him,  with  assets,  from  interfering  with  the 
enjoyment  of  a  right  which  he  has  stipulated  to  defend. 

Thus  it  was  held  in  Bates  v.  Norcross,  17  Pickering,  22,  that  the  hus- 
band  of  an  heiress,  who  had  reoeiyed  assets  by  descent,  could  not  recover 
in  opposition  to  a  warranty  contained  in  the  grant  of  the  ancestor  from 
whom  they  had  descended,  although  the  suit  was  brought  on  a  title  para* 
mount  to  the  grant.  In  this  case,  the  warranty  was  effectual  as  a  rebutteri 
where  the  want  of  pririty  would  have  prevented  the  operation  of  an  ordi- 
nary estoppel.  It  was  held,  in  like  manner,  in  Terrett  v.  Taylor,  2  Cranch, 
43,  that  a  conveyance  of  land  with  warranty  would  rebut  the  grantor, 
even  where  no  estate  passed  to  the  grantee.  The  same  point  was  decided 
in  Mason  v.  Muncaster,  9  Wheaton,  455.  And  in  Shaw  v.  Oalbraith,  7 
Barr,  111,  a  conveyance  made  without  words  of  inheritance  in  the  grant, 
but  containing  a  warranty  to  the  grantee  and  his  heirs,  was  held  to  pre- 
clude the  grantor  and  those  claiming  under  him,  from  recovering  the  land 
from  the  heirs  of  the  grantee. 

It  has  been  stated,  that  a  warranty  is  now  converted  in  this  countiy, 
into  a  mere  covenant  personal,  which  is  identical  in  nature  with  the  various 
covenants  for  title,  which  have  replaced  it  in  the  English  system  of  con- 
veyancing, and  that  it  does  not  vary  as  much  in  its  character  and  effect 
from  a  covenant  for  quiet  enjoyment,  as  that  covenant  does  from  a  cove- 
nant for  seisin.     It  would,  therefore,  appear  wholly  inconsistent,  to  give 
the  effect  of  an  estoppel  to  an  undertaking  by  the  grantor  to  warrant  and 
defend  the  land  granted,  and  yet  deny  it  to  a  covenant  for  its  quiet  enjoy- 
ment, or  to  any  stipulation  which  shows  an  intention  to  give  the  grantee  a 
good  title,  and  not  merely  that  held  by  the  grantor,  at  the  time  of  the 
grant.     It  has  accordingly  been  held  in  a  number  of  the  more  recent  de- 
cisions, that  the  question  is  one  of  intention,  and  that  while  the  estoppel 
of  a  warranty  may  be  restricted  by  its  own  terms,  or  by  those  of  the  deed, 
in  which  it  is  inserted ;  Bivins  v.  Yinzant,  15  Georgia,  821 ;  a  deed, 
without  warranty,  may  operate  as  an  estoppel,  in  order  to  prevent  a 
failure  of  the  purpose  with  which  it  was  executed.  Van  Bensellaer  ▼. 
Kearney,  11  Howard,  297;   Jackson  v.  Waldron,  17  id.  189;   Fiti- 
hugh's  heirs  v.  Tyler,  9  B.  Monroe,  559.     Thus  a  warranty  against  a 
particular  outstanding  title,  will  bind  and  pass  that  title  by  estoppel, 
if  subsequently  acquired  by  the  warrantor,  Blake  v.  Tucker,  12  Yermonti 
39,  but  will  have  no  effect  upon  an  interest  coming  from  any  other 
quarter ;  and  on  the  other  hand,  a  covenant  of  general  warranty,  may  be  lim- 
ited in  its  operation,  by  and  to  the  present  or  special  estate  or  interest,  set 
forth  and  conveyed  in  the  deed,  Bivins  v.  Yinzant.     Thus  it  would  seem  to 
be  well  settled  in  New  Hampshire,  and  Massachusetts,  if  not  in  the  New  Eng- 
land States  generally,  that  a  conveyance  with  warranty,  of  all  the  right,  title 
and  interest  of  the  grantor,  will  not  preclude  him  from  enforcing  a  title, 
acquired  subsequently  from  a  stranger,  by  descent  or  purchase,  because  the 
parties  will  be  presumed  to  have  meant  to  limit  the  operation  of  the  deed, 
to  the  interest  held  at  the  time  when  it  was  executed ;  Gomstock  y.  Smith, 
13  Pick,  189;  Wight  v.  Shaw,  5  Gushing,  56;  HaU  v.  Ghaffee,  14  New 
Hampshire,  215.     In  Gomstock  v.  Smith,  a  covenant  to  warrant  and  de- 
fend the  land  against  all  persons  claiming  under  the  grantor,  was  held  not  to 
estop  him  from  evicting  the  grantee  under  a  title,  acquired  subsequently  to 
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the  grant ;  and  a  similar  decision  was  made  in  Miller  y.  Ewing,  6  Cashing, 
34 ;  although  the  deed  purported  to  pass  the  land  itself,  as  well  as  all  the 
right,  title  and  interest  of  the  grantor  in  and  to  it.  The  same  result  will 
follow  from  a  general  warranty,  against  all  the  world,  if  the  deed  purport 
to  convey  only  a  special  estate  or  interest,  and  the  warranty  he  limited 
expressly,  or  hy  implication  to  the  estate  thus  conveyed;  Wyman  v.  Har- 
mand.  Devisee,  5  Grattan,  162 ;  Blanchard  v.  Brooks,  12  Pick,  57.  In 
Blanchard  y.  Brooks,  the  grant  was  of  all  the  estate,  right,  title  and  inte- 
rest of  the  grantor,  and  the  warranty  was  held  not  to  extend  further  than 
the  grant,  nor  estop  the  grantor  from  enforcing  a  title  against  the  grantee, 
which  was  contingent  at  the  time  of  the  grant,  and  hecame  vested  suhse- 
quently.  The  language,  held  in  this  case,  and  in  Miller  y.  £wing,  6  Gush- 
ing, 84 ;  justifies  the  inference,  that  where  the  purpose  of  the  grant  is  ohvi- 
ously  restricted,  the  warranty  cannot  have  a  more  extensive  operation. 
<<  To  what,''  said  Shaw,  C.  J.,  in  Miller  y.  Ewing,  does  the  warranty  apply? 
'<  Ohviously  to  the  premises,  that  is,  the  land,  estate,  or  interest  whatever  it 
he,  which  the  deed  in  its  descriptive  part,  purports  to  convey.  The  prin- 
ciple is,  that  if  any  person  who  in  terms  conveys  land,  or  any  specific  inte- 
rest in  land,  with  warranty,  and  does  not  own  it,  afterwards  acquires  that 
same  land  or  specific  interest,  such  acquisition  enures  to  the  henefit  of  the 
grantee,  because  the  grantor  and  those  who  are  privy  in  estate  with  him, 
are  estopped  to  deny,  against  the  terms  of  his  warranty,  that  he  had  the 
title  in  question.  The  warranty  is  co-extensive  with  the  estate,  right  or 
interest,  which  the  deed  purports  to  pass/'  <<  The  grantors  had  at  the  time 
of  the  conveyance,  an  estate  derived  by  descent  from  their  father,  and  to 
which  alone  both  the  grant  and  warranty  applied.  They  did  not  purport 
to  grant  or  warrant  an  estate  which  they  might  at  a  future  time  derive 
forever  from  their  sister.  They  are,  therefore,  not  estopped  hy  the  warranty 
from  changing  the  estate  for  a  new  and  distinct  title."  This  case  when 
taken  in  connexion  with  those  previously  cited,  seems  to  prove  that  estoppel 
is  in  this,  as  in  most  other  cases,  dependent  on  the  understanding  or  inten- 
tion of  the  parties,  and  that  it  will  not  arise  if  the  deed  taken  as  a  whole, 
or  the  circumstances  under  which  it  is  executed,  plainly  show,  that  they 
were  dealing  with  reference  to  a  particular  or  limited  interest,  and  that 
neither  the  grantor,  nor  grantee,  meant  to  stipulate  for  the  passage  of  an 
absolute,  and  indefeasible  title.  Thus  in  Pike  v.  Galvin,  29  Maine,  185 ; 
a  vendor,  who  had  executed  a  written  assignment  of  his  equitable  interesti 
under  a  prior  contract  of  sale,  and  at  the  same  time  given  a  deed  of  the 
land,  containing  a  covenant,  that  neither  he  nor  those  claiming  under 
him,  would  at  any  time  assert  any  claim  against  the  grantee,  was  held 
not  to  be  estopped  from  recovering  the  land,  under  a  paramount  title,  ac- 
quired subsequently  to  the  execution  of  the  deed  and  the  assignment, 
because  any  other  construction  would  have  been  at  variance  with  the 
understanding  of  the  parties  to  the  transaction. 

Much  stress  was  laid  in  some  of  these  cases  on  the  fiict,  that  the  convey- 
ance was  merely  of  the  grantor's  right,  title,  and  interest,  and  not  of  the 
land,  while  in  others  the  absence  of  this  circumstance  did  not  make  any 
change  in  the  decision.  Thus,  in  Miller  v.  Ewing,  the  land  itself  was 
conveyed,  as  well  as  the  right  and  title  to  it,  and  the  insertion  of  the  latter 
words  seems  to  have  been  chiefly  important,  as  indicating  the  character  of 
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the  instrament,  and  the  object  of  the  parties.  The  trae  rale  would  seem 
to  be,  that  the  instnunent  should  be  taken  as  a  whole,  and  effect  giyen  to 
its  meaDing  as  derived  from  each  and  every  part  of  it.  In  doing  this, 
great  weight  is  unquestionably  due  to  the  words  of  warranty,  or  cove- 
nants for  title,  as  evincing,  perhaps,  more  clearly  than  any  other  portion 
of  the  deed,  what  the  vendor  undertook  to  sell,  and  the  vendee  supposed 
himself  to  have  purchased ;  Mills  v.  Gatlin,  22  Vermont,  98.  HencCy 
when  the  terms  of  coDveyance  are  ambiguous,  their  effect  may  be  enlarged, 
and  the  whole  rendered  binding  as  an  estoppel,  on  future  as  well  as  present 
estates  and  interest,  by  the  introduction  of  a  clause  of  general  warranty. 
And  on  the  other  hand,  the  limited  nature  of  the  covenants  in  a  deed, 
may  be  a  reason  for  interpreting  it  in  a  more  contracted  sense  than  it 
would  otherwise  bear.  A  covenant  for  seisin,  or  other  covenant  which, 
by  its  terms,  or  the  construction  put  upon  it,  is  a  mere  stipulation 
that  the  grantor  has  a  present  and  legal  possession,  and  not  for  the 
goodness  of  his  title,  obviously  cannot  estop  him  from  evicting  the 
grantee  under  an  after-acquired  title,  and  will  afford  sufficient  ground 
for  an  inference  that  no  estoppel  was  meant  to  be  created  by  the  rest 
of  the  deed;  Allen  v.  Sayward,  5  Greenleaf,  227;  Sweitzar  v.  Low- 
ell, 83  Maine,  446.  A  similar  remark  may  be  made  with  regard 
to  covenants  of  special  warranty  which,  while  stipulating  for  the  fu- 
ture protection  of  the  land,  are  yet  limited  to  defects  of  title  arising 
from  the  acts  of  the  grantor  and  those  claiming  under  him,  and  there- 
fore do  not  preclude  him  from  evicting  the  grantee  under  a  title 
derived  subsequently  from  others.  But,  whatever  the  rule  may  be 
in  this  respect,  there  is  no  reason  to  doubt,  that  a  covenant  of  spe- 
cial warranty,  or  for  seisin,  may  have  the  same  effect  in  binding  or 
passing  the  estate  held  by  the  grantor,  at  the  time  of  the  grant,  as  a 
general  warranty.  Under  ordinary  circumstances,  indeed,  the  estoppel 
of  a  special  warranty  must  be  limited  to  preventing  the  grantor  for  setting 
up  his  own  want  of  title,  as  an  answer  to  an  ejectment  brought  by  the 
grantee,  because  any  estate  which  he  actuaUy  holds,  will  pass  by  the  deed 
without  the  aid  of  the  estoppel.  When,  however,  the  estate  conveyed  by 
a  deed  containing  a  clause  of  special  warranty,  was  sold  under  proceedings 
instituted  by  the  creditors  of  the  grantor,  and  purchased  by  him,  the 
court  held  that  it  was  bound  by  the  warranty,  and  therefore  vested  in  the 
grantee  by  estoppel ;  Gibbs  v.  Thayer,  6  Gushing,  30.  It  should,  how- 
ever, be  remembered  that  while  the  limitation  of  a  covenant  of  warranty,  or 
for  title,  may  not  only  restrict  its  own  operation,  but  afford  ground  for 
an  inference  that  the  operation  of  the  deed  is  equally  restricted,  yet  that 
the  purpose  of  the  parties  may  still  have  been,  that  the  grant  should  extend 
to  future,  as  well  as  all  present  estates  or  interests,  although  without 
making  the  grantor  answerable  for  the  defects  of  what  is  thus  conveyed, 
and  that  where  such  an  intention  is  apparent,  it  should  be  carried  into 
effect,  without  regard  to  the  manner  chosen  for  its  expression ;  and  the 
fair  result  of  the  more  recent  cases  would  seem  to  be,  that  whenever  the 
terms  of  the  deed,  or  of  the  covenants  which  it  contains,  dearly  show 
that  it  was  meant  to  convey  an  absolute  and  indefeasible  title,  and  not 
merely  that  which  the  grantor  had  at  the  time,  it  will  bind  and  pass 
every  estate,  or  interest,  which  may  vest  in  him  subsequently  to  its 
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execution,  whether  the  warraDty  which  it  contains  be  general  or  special, 
and  although  it  may  contain  no  warranty  what-ever;  Fairbanks  v.  Wil- 
liamson, 7  Greenleafy  96;  White  ▼.  Erskine,  1  Fairfield,  306;  Kimball  r. 
Blaisdell,  5  New  Hampshire,  538;  Trull  v.  Eastman,  3  Metcalf,  121 ;  Beau 
T.  Welsh^  17  Alabama,  772.  Thus  in  Bean  v.  Welsh,  an  agreement  under 
seal  by  expectant  heifs,  to  make  an  equal  division  of  the  estate  of  the  ances- 
tor at  his  death,  was  held  to  take  effect  upon  the  land  which  was  subsequently 
devised  to  one,  and  distribute  it  equally  among  all  in  accordance  with  the 
agreement.  So  in  Trull  v.  Eastman,  3  Metcalf,  121,  a  release  by  a  son 
for  valuable  consideration,  of  all  that  might  descend  to  him  on  the  death 
of  his  father,  with  a  covenant  that  neither  he,  nor  those  claiming  under 
him,  would  assert  any  claim  or  title  to  the  estate  thus  released,  was  held 
to  estop  him  from  recovering  in  opposition  to  the  covenant  after  the  death 
of  the  father ;  and  seems  to  have  been  regarded  as  actually  passing  the 
estate,  and  not  merely  as  estopping  the  covenantor  from  denying,  that  it 
had  passed.  There  can  be  no  doubt,  that  the  conveyances  in  question 
in  these  cases  were  valid  in  equity,  nor  perhaps  that  the  grantors  were 
estopped  from  disputing  them  at  law,  but  it  would  seem  very  doubtful, 
whether  they  should  have  been  regarded  as  transferring  the  legal  title 
itself,  or  as  doing  any  thing  more  than  entitling  the  grantees  to  come  into 
equity  for  a  conveyance. 

These  decisions  abandon  the  technical  ground  taken  in  some  of  the  earlier 
cases,  that  estoppel  grows  out  of  warranty,  and  rest  it  on  the  broader 
basis  of  giving  effect  to  the  intention  of  the  parties,  as  expressed  in  the 
deed.  No  reason  exists  under  this  view  of  the  law,  for  attributing  a 
more  conclusive  effect  to  the  covenants  in  a  deed,  than  to  any  other 
portion  of  its  contents,  or  for  holding  that  a  stipulation  to  protect  or 
defend  the  interest  granted,  is  more  operative  than  the  grant  itself. 
There  is  accordingly  abundant  authority  in  opposition  to  the  doctrine, 
that  the  estoppel  of  deeds  must  be  fSunded  in  warranty,  and  in  favour 
of  holding  that  every  material  word  in  a  deed  may  bind  the  estate 
as  well  as  the  parties;  Sow  v.  Wyse,  7  Conn.  214;  Kinsman  v.  Loo- 
mis,  11  Ohio,  478.  Thus  it  was  held  in  Carver  v.  Astor,  4  Peters, 
86,  that  a  recital  in  a  deed  of  release,  of  the  existence  of  a  prior  lease, 
took  effect  by  estoppel,  and  bound  the  land  itself  in  the  hands  of  third 
persons.  This  decision  was  followed  in  Van  Rensselaer  v.  Kearney,  11 
Howard,  297,  where  it  was  decided,  that  whether  an  after  acquired  inte- 
rest will  pass  by  the  estoppel  of  a  prior  conveyance,  depends  solely  upon 
whether  it  was  the  intention  of  the  parties  to  convey  it,  and  that  where 
such  an  intention  is  apparent,  an  estoppel  will  be  called  into  being  for  the 
purpose  of  giving  it  effect.  And  the  language  held  by  Chancellor  Wal- 
worth in  Jackson  v.  Waldron,  13  Wend.  178, 189,  and  cited  and  approved 
in  Fitzhugh's  heirs  v.  Tyler,  9  B.  Monroe,  559,  clearly  shows,  that  the 
effect  of  a  deed  depends  in  this,  as  in  all  other  particulars,  on  its  meaning 
as  collected  from  its  terms,  and  that  whether  its  operation  should  be  limi- 
ted to  the  int'Crcst  which  the  grantor  has  at  the  time,  or  extended  to  that 
which  he  may  subsequently  acquire,  will  depend  on  all  the  recitals  and 
stipulations  which  it  contains,  and  upon  the  acts  which  may  have  been 
based  upon  them  by  others,  rather  than  on  the  effect  of  any  particular  clause 
either  in  the  words  of  grant  by  which  the  title  is  passed^  or  the  stipula- 
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tions  by  which  it  is  assured  and  fortified.  This  view  of  the  law  is  sus- 
tained by  many  of  the  earlier^  as  well  as  of  the  more  reoent  cases,  which 
treat  the  estoppel  of  a  conveyance,  as  founded  on  the  whole  deed,  and  as 
arising  without  regard  to  the  presence  or  absence  of  a  warranty,  unless 
there  is  something  to  defeat  or  prevent  its  operation ;  Jackson  v.  Bull,  1 
Johnson's  Cases,  81 ;  Jackson  v.  Murray,  12  Johnspn,  204 ;  Jackson  ▼• 
Stevens,  16  id.  110;  M^Gee  v.  Eustis,  5  Stewart  &  Porter,  420;  Grif- 
fith V.  Hasten,  7  J.  J.  Marshall,  885 ;  Brown  v.  M'Gormaok,  6  Watts, 
60;  Eeider  v.  Craig,  3  M<Cord,  411.  These  decisions  may  be  at  variance 
with  the  strict  rules  of  the  common  law,  but  they  at  least  avoid  the  incon- 
gruity of  making  the  operation  of  modern  conveyances,  turn  on  one  of  the 
most  abstruse  and  technical  doctrines  of  the  earlier  common  law,  which 
was  long  since  abandoned  in  England,  as  inapplicable  to  the  present  state 
of  things  there,  and  which  is  even  less  suited  to  that  which  prevails  in  the 
United  States.  Among  the  numerous  inconveniences  which  must  neces- 
sarily result,  from  holding  that  the  estoppel  of  deeds  depends  solely  on 
warranty,  and  is  therefore  limited  by  the  terms  in  which  the  warranty  is 
worded,  not  the  least  is  that  of  compelling  the  parties,  to  elect  between 
binding  the  vendor  by  an  absolute  engagement  for  the  validity  of  the  title 
conveyed,  and  exposing  the  vendee  to  be  turned  out  of  possession  by  the 
person  from  whom  he  has  derived  his  title,  while  the  hardship  would  be  still 
greater  in  Pennsylvania,  where  covenants  of  general  warranty  are  com- 
paratively unknown,  and  where  conveyances  with  special  warranty,  have 
always  been  held  to  extend  beyond  the  estate  held  at  the  time  when  they 
are  executed ;  at  least  so  far  as  may  be  necessary  to  estop  the  grantor,  from 
setting  up  any  interest  which  he  may  subsequently  acquire,  in  opposition 
to  the  grant  made  by  his  own  deed. 

But  the  strongest  argument  against  permitting  the  conclusion  of  the 
covenants  or  recitals  in  a  deed,  to  extend  beyond  the  person  of  the  grantor, 
and  bind  future  estates,  is,  that  it  necessarily  tends  to  give  a  vendee  who 
has  been  careless  enough,  to  buy  what  the  vendor  has  not  got  to  sell,  a 
preference  over  subsequent  purchasers,  who  have  expended  their  money 
in  good  faith,  and  without  being  guilty  of  negligence.  Such  a  result  Beema 
to  be  at  variance  with  the  recording  acts  of  this  country,  which  are  gene- 
rally held  not  to  require  an  examination  of  the  record,  prior  to  the  period 
at  which  the  title  conveyed  vested  in  the  vendor.  To  allow  a  title  to  pass 
by  a  conveyance  executed  and  recorded  before  it  is  acquired,  may,  there- 
fore, be  a  surprise  on  subsequent  purchasers,  against  which  it  is  not  in  their 
power  to  guard.  In  White  v.  Patten,  24  Pick.  324,  a  mortgage  given  while  the 
mortgagor  had  no  interest  in  the  land  mortgaged,  was  held  to  have  a  pre- 
ference over  a  subsequent  mortgage  executed  after  a  good  title  had  been 
acquired,  although  it  would  seem  obvious,  that  the  second  mortgagee  who 
acted  with  the  fullest  diligence,  and  without  notice  of  the  prior  mortgage, 
was  better  entitled  in  all  respects  to  protection,  than  the  first,  who  had 
been  guilty  of  laches  in  taking  a  defective  title,  and  relying  upon  chanoe 
to  render  it  available.  It  is,  therefore,  more  consistent  with  reason,  as  well 
as  with  principle,  to  treat  deeds  made  by  a  grantor  without  title,  as  creating 
an  equity,  which  although  binding  as  between  the  original  parties,  cannot 
be  enforced  against  purchasers  without  notice;  Bivins  v.  Vinsant,  15 
Georgia,  321. 
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This  argument  may  apply  with  more  foree^  when  the  grantor  has  nothing 
at  the  time  ^f  the  conveyanoe,  than  when  he  attempts  to  convey  an  ezecatory 
or  contingent  interest,  which  afterwards  becomes  absolate;  for  it  may  be 
said  that  snbseqnent  purchasers  are  bonnd^  under  these  circumstances,  to 
carry  their  examination  of  the  record,  back  to  the  inception  of  his  interest, 
and  thus  acquire  notice  of  the  prior  deed.  But  the  unmanageable  charac- 
ter of  estoppels  founded  solely  on  common  law  and  technical  grounds,  is 
a  reason  for  not  invoking  their  assistance,  in  any  case  where  it  is  not  abso- 
lutely needed,  and  for  confining  the  operation  of  deeds  on  after-acquired 
interests  in  land,  to  the  creation  of  an  equity,  which  will  bind  all  subse- 
quent claimants  who  have  notice,  without  operating  injuriously  on  those 
who  have  not.  It  was  indeed  said  in  Wark  v.  Willard,  13  New  Hamp- 
shire, 389,  on  the  authority  of  Kunlet  v.  Otis,  2  id.  167,  that  courts 
will  struggle  hard  to  prevent  estoppels  founded  on  warranty,  from  ope*^ 
rating  harshly  or  inequitably,  and  will  not  allow  them  to  bind  estates  held 
by  the  warrantor  as  a  trustee  for  others,  where  he  has  no  beneficial  interest 
of  his  own.  But  it  would  seem  very  doubtful,  whether  the  rigor  of  a 
common  law  estoppel,  or  the  conclusion  of  a  warranty,  can  be  mitigated  *in 
any  case,  with  a  view  to  the  consequences  which  will  follow  from  its  appli- 
cation, and  whether  an  estate  can  be  exempted  from  the  operation  of  either, 
because  it  is  held  for  the  benefit  of  others,  when  it  would  be  bound  if  no 
trust  existed,  although  equity  would  no  doubt  follow  up  the  grantee,  and 
prevent  him  from  making  an  un&ir  or  improper  use  of  the  title  cast  upon 
him  by  the  law. 

The  general  principle  that  an  instrument  under  seal,  expressing  an  in- 
tention to  convey,  shall  estop  the  grantor  and  his  heirs  from  denying  its 
operation,  is  sustained  by  the  case  of  Goodtitle  v.  Bailey,  2  Cowper,  597, 
where  it  was  held  by  Lord  Mansfield,  that  even  if  a  release  of  a  reversion 
which  failed  as  such,  for  want  of  an  estate  in  the  releasee,  could  not  be 
sustained  as  a  grant,  it  would  still  conclude  the  party  by  whom  it  was  ex- 
ecuted from  recovering  the  land  in  opposition  to  its  terms.  In  this 
instance,  however,  the  interest  in  question,  lay  in  grant,  and  the  deed  pos- 
sessed all  the  requisites  necessary  to  a  valid  conveyance,  except  that  it 
used  words  of  release  and  not  of  grant.  The  intention  of  the  parties  was 
therefore  evident,  although  improperly  expressed,  and  the  mode  of  con- 
veyance sufficient  to  render  the  intention  efiectual.  And  the  case  cannot 
be  regarded  as  an  authority  for  the  proposition,  that  an  instrument  which 
wants  the  attributes  essential  to  render  it  valid,  or  which  is  wholly  un- 
Buited  to  the  nature  of  the  estate  to  be  conveyed,  will  take  an  effect  as  an 
estoppel  when  it  fails  as  a  conveyance.  Thus,  nothing  was  better  settled 
at  comiotion  law,  than  that  the  grant  of  an  estate  of  freehold  with- 
out livery,  had  no  effect  either  as  a  grant  or  an  estoppel,  for  if  it  had  been 
allowed  to  take  effect  as  an  estoppel,  there  would  have  been  an  end  of  the 
rule  which  forbade  its  operation  as  a  grant.  And  it  is  equally  well  set- 
tled at  the  present  day,  that  a  bargain  and  sale,  or  lease  and  release, 
must  fail  of  effect,  unless  the  bargainor  or  releasor  has  a  vested  estate  or 
interest,  on  which  the  release  can  operate,  or  out  of  which  the  use  sold  to 
the  bargainee  can  be  fed.  The  rules  of  the  law  are  unquestionably  par- 
amount to  the  intention  of  the  parties,  and  no  conveyance  which  violates 
them  can  be  good,  when  the  violation  is  apparent.    When,  however,  a  deed 
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recites  the  ezistenoe  of  faots  which  render  it  valid  unless  contradicted, 
the  recital  may  take  effect  as  an  estoppel,  and  thus  have  the  effect  of  sus- 
taining  the  conveyance,  as  between  the  parties,  if  not  as  against  other 
persons.  Inskeep  v.  Shields,  4  Harrington,  345 ;  Durham  v.  Alden,  2 
Appleton,  228 ;  Green  v.  Clark,  13  Vermont,  158.  Thus,  if  the  release 
given  by  the  son,  during  the  life  of  the  father,  in  the  case  put  by  Little- 
ton, supra,  532,  had  recited  the  death  of  the  father,  and  the  descent  of 
the  title  on  the  son,  the  latter  might  possibly  have  been  estopped 
from  denying  the  truth  of  the  recital,  in  any  subsequent  controversy, 
in  which  the  validity  of  the  release  came  in  question.  But  even  if  a 
recital  can  estop  the  parties  to  a  deed,  from  showing  its  invalidity,  it 
can  only  do  so  when  there  is  nothing  to  contradict  or  impair  the  force  of 
the  estoppel,  and  not  where  it  is  evident,  from  the  rest  of  the  instrument^ 
or  the  case  of  the  party  who  relies  upon  it,  that  it  wants  the  requisites  of 
a  valid  conveyance ;  Wheelock  v.  Henshaw,  19  Pick.  341 ;  Sinclair  v. 
Jackson,  8  Cowen,  543 ;  Fargeter  v.  Harris,  2  C.  B.  708. 

The  effect  of  recitals  in  a  conveyance,  in  concluding  the  parties,  and 
binding  and  transferring  an  estate  in  the  land,  was  much  considered  in 
Right  V.  Bucknell,  2  B.  &  A.  278,  and  Bensley  v.  Burden,  2  Simons  & 
Stuart,  519,  5  Russell.    In  Bensley  v.  Burden,  deeds  of  lease  and  release 
were  executed  by  a  son,  which  contained  a  recital,  that  he  was  entitled  to 
an  estate  in  reversion  or  remainder  in  the  premises  conveyed.     In  point 
of  fact,  however,  he  had  no  interest  whatever  in  the  land  at  the  time  of 
the  conveyance,  nor  until  some  time  afterwards,  when  the  fee  vested  in 
him  by  descent,  on  the  death  of  his  father.     The  grantee  then  filed  a  bill 
in  equity,  in  which  he  treated  the  conveyance  as  conferring  a  mere  equity, 
and  prayed  that  the  grantor  might  be  ordered  to  convey  the  legal  title. 
The  relief  thus  asked  was  refused,  on  the  ground  that  the  grantor  was 
estopped  by  the  recital,  from  denying  that  he  had  such  an  estate  as  would 
pass  by  the  grant,  and  that  when  the  fee  descended  to  him  subsequently, 
this  estoppel  took  effect  on  the  land,  and  gave  the  grantee  a  legal  title, 
which  rendered  the  intervention  of  equity  unnecessary.     But  the  view 
thus  expressed  was  questioned  in  Right  v.  Bucknell,  where  it  was  held 
that  if  a  recital  could  bind  and  transfer  a  future  estate  by  estoppel  in  any 
case,  it  could  only  do  so  when  it  was  sufficiently  certain,  to  leave  no  doubt 
as  to  the  intention  with  which  it  was  introduced  into  the  conveyance,  and 
it  was  consequently  decided,  that  a  recital  in  a  mortgage  that  the  mort- 
gagor had  a  legal  or  equitable  title  to  the  premises  mortgaged,  did  not 
estop  those  who  claimed  under  him  from  showing  that  it  was  in  &ot  equit- 
able, and  enforcing  a  subsequent  legal  title  against  the  mortgagee.     This 
decision  was  followed  in  Doe  v.  Scarborough,  3  A.  &  E.  2 ;  and  a  deed  of 
lease  and  release  held  neither  to  pass  a  contingent  estate  by  estoppel,  nor 
to  estop  the  grantor  from  denying  that  it  had  passed.     And  in  the  subse- 
quent case  of  Lloyd  V.  Lloyd,  2  Connor  and  Lawson,  592,  Sir  Edward  Sugden 
disapproved  of  the  decision  in  Bensley  v.  Burden,  and  held  that  a  subse- 
quent estate  would  not  pass  by  the  estoppel  of  a  prior  eonveyanoe  by 
lease  and  release.    It  would  notwithstanding  appear,  that  a  specific  recital 
will  conclude  the  parties,  even  if  it  does  not  bind  the  estate  in  the  land, 
and  that  when  a  conveyance  sets  forth  the  facts  necessary  to  render  it 
valid,  it  will  be  conclusive  against  the  grantor,  whatever  may  be  its  effect 
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as  between  the  grantee  and  third  persons.  Thus  in  Rees  v.  Lloyd,  Wight- 
wick,  129,  a  recital  in  a  lease  for  life,  that  the  lessee  was  in  possession  at 
the  time  when  it  was  executed,  was  held  to  estop  the  lessor  from  denying 
that  such  was  the  case,  and  thus  render  the  instrument  valid  as  a  release, 
although  it  would  otherwise  have  failed  of  effect,  from  the  want  of  livery 
of  seisin. 

The  general  principle,  that  the  mere  intention  to  convey,  as  manifested 
by  the  execution  of  a  conveyance,  will  not  suffice  to  pass  a  subsequent 
estate,  is  fully  sustained  by  the  case  of  Chew  v.  Barnett,  11  S.  &  R.  889. 
The  question  there  was  between  a  deed  of  bargain  and  sale,  executed  while 
the  grantor  had  a  mere  equity,  and  a  mortgage  given  after  the  acquisition 
of  the  legal  title,  and  it  was  decided  that  although  the  grantee  took  an 
equitable  estate  under  the  deed,  it  had  no  effect  on  the  subsequent 
title,  which  consequently  passed  by  the  mortgage.  <<It  is  imagined,'' 
said  Gibson,  J.,  <^  that  as  the  deed  contains  a  covenant  for  further  assu- 
rance, it  is  to  be  considered  as  a  covenant  to  stand  seised  to  the  use  of  the 
grantee;  and  consequently,  that  the  estate  was  executed  in  him  as  soon  as 
the  seisin  arose  out  of  which  the  use  was  to  be  served.  It  is  true,  that  no 
particular  form  of  words  is  essential  to  a  conveyance  to  uses ;  but  the 
deed,  if  it  cannot  operate  in  one  way,  may  in  another,  to  effectuate  the 
manifest  intention  of  the  grantor.  But  here  there  is  not  a  single  feature 
of  a  covenant  to  stand  seised,  the  consideration  of  which  is  always  blood 
or  marriage }  nor  is  there  any  of  a  bargain  and  sale,  where  the  considera- 
tion is  valuable ;  for  in  every  conveyance  to  uses,  the  covenantor  or  bar- 
gainor must  be  seised  of  the  legal  estate  at  the  time,  as  the  use  must  arise 
out  of  such  seisin.  In  the  case  of  a  conveyance  before  the  grantor  has 
acquired  the  title,  the  legal  estate  is  not  transferred  by  the  statute  of  uses; 
but  the  conveyances  operate,  as  I  have  said,  as  an  agreement,  which  the 
grantee  is  entitled  to  have  executed  in  chancery;  as  was  decided  in  Whit- 
field V.  Fausset,  1  Ves.  Rep.  891." 

It  is  well  settled  in  accordance  with  the  views  thus  expressed,  that 
although  a  conveyance  must  necessarily  fail  of  effect  at  law,  unless  the 
estate  to  be  conveyed  is  vested  in  interest  at  the  time  when  the  deed  is 
executed,  it  will,  notwithstanding,  be  enforced  in  equity,  as  an  executory 
agreement  to  convey,  whenever  the  intention  of  the  parties  is  apparent  and 
sustained  by  a  sufficient  consideration.  Thus  the  conveyance  of  a  mere 
possibility  of  interest  in  a  rent,  a  covenant  to  stand  seised  of  land,  in 
which  the  grantor  has  a  contingent  or  executory  use,  or  an  agreement  by 
expectant  heirs  to  divide  the  estate  of  an  ancestor,  although  void  at  law,  will 
be  sustained  by  chancery,  and  rendered  effectual  by  a  decree  for  a  convey- 
ance, as  soon  as  the  interest  intended  to  be  conveyed  has  actually  vested 
in  the  grantor;  Hobson  v.  Trevor,  2  Peere  Williams,  191;  Buckley  v. 
Newland,  ib.  182;  Wright  v.  Wright,  1  Vesey,409 ;  Alston  v.  The  Bank, 
2  Hill's  Ch.  285;  Breckenbridge  v.  Churchill,  8  J.  J.  Marshall,  18. 
These  cases  were  followed  in  McWilliams  v.  Nisly,  2  S.  &  R.  515,  where 
it  was  said  by  Tilghman,  C.  J.,  that  equity  will  enforce  a  covenant  to 
convey  an  estate,  wherever  it  shall  be  acquired  by  the  covenantor,  and  that 
the  case  is  not  the  less  strong  where  there  is  an  absolute  conveyance.  In 
order,  however,  to  authorize  chancery  to  extend  the  operation  of  an  ante- 
rior conveyance  to  a  subsequent  title,  it  must  appear  distinctly,  that  it  was 
meant  to  cover  future  estates,  and  was  not  limited  to  the  interest  which 
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the  grantor  had  at  the  time  when  it  was  exeonted ;  Yariok  v.  Edward8| 
11  Paige,  289 ;  Edwards  v.  Yarick,  5  Denio,  664. 

It  is  proper  to  say,  on  taking  leave  of  this  subject,  that  while  the  bar 
of  a  warranty  was  eqnally  operative  at  common  law,  with  or  without  assets ; 
Eshelman's  Lessee  ▼.  Hoke,  2  Yeates,  509 ;  Jourdan  v.  Jourdan,  9  8.  &  B. 
38 ;  Williams  ▼.  Flynn,  1  Iredell,  509 ;  the  better  opinion  would  seem  to  be, 
that  the  estoppel  or  a  deed,  or  of  the  covenants  which  it  contains,  is  not  bind- 
ing on  the  heirs  of  the  grantor,  unless  they  have  received  assets  by  descent 
from  him,  and  hence,  that  when  the  deed  of  the  wife  is  void  for  want  of  an 
acknowledgment,  the  children  will  not  be  precluded  from  recovering  the 
land  by  the  warranty  of  the  husband,  except  in  so  far  as  he  may  have 
left  property  which  has  come  to  their  hands;  Chauvin  y.  Wagner,  18 
Missouri,  551. 

Estoppels  in  pais  seem,  in  their  common  law  origin,  to  have  arisen 
only  in  the  case  of  those  solemn  and  peculiar  acts,  to  which  the  law  gave 
the  power  of  creating  a  right,  or  passing  an  estate,  and  attached  as  much 
efficacy  and  importance,  as  to  matters  appearing  either  by  deed  or  of  record. 
Thus  a  feoffment  which,  although  a  mere  act  in  pais,  was  yet  the  only 
mode  of  conveying  an  estate  of  freehold  in  actual  possession,  had  the 
force  of  an  estoppel  to  a  greater  extent  than  the  deed,  which  was  employed 
to  perpetuate  its  existence,  or  to  transfer  a  reversion  in  the  same  land, 
when  held  by  a  tenant  of  the  grantor.  And  even  in  those  cases,  when  a 
reversion  was  granted  by  deed,  another  act  in  pais,  an  attornment,  was 
necessary  to  complete  the  grant,  and  being  of  the  most  solemn  character 
as  establishing  the  feudal  relation,  between  the  tenant  and  his  new  lord, 
was  equally  binding  with  an  agreement  under  seal,  or  of  record.  It  was 
accordingly  held  in  Shattuck  v.  Greig,  23  Pick.  88,  that  a  parol  assign- 
ment of  dower,  which  was  one  of  the  acts  in  pais,  to  which  the  common 
law  gave  the  power  of  defining  or  creating  an  estate,  was  absolutely  con- 
clusive, and  precluded  any  subsequent  alteration  of  the  limits  assigned. 
But  the  mere  acts,  statements  or  admissions  of  a  party,  when  not  made  or 
performed  under  seal,  of  record,  or  in  the  course  of  some  of  those  acts,  to 
which  peculiar  authority  was  attached  by  the  law,  were  not  considered  as 
estoppels,  and  had  no  other  weight  than  that  of  evidence,  more  or  less 
strong,  but  which  might  be  explained  or  rebutted.  But  the  recent  deci- 
sions of  the  courts,  both  in  this  county  and  in  England,  have  given  a  much 
broader  scope  to  the  doctrine  of  estoppels  in  pais,  than  that  which  it  had 
formerly,  and  have  established  that  whenever  an  act  is  done,  or  a  state- 
ment made  by  a  party,  which  cannot  be  contravened  or  contradicted  with- 
out fraud  on  his  part,  and  injury  to  others  whose  conduct  has  been  influ- 
enced by  the  act  or  admission,  the  character  of  an  estoppel  will  attach  to 
what  would  otherwise  be  mere  matter  of  evidence,  and  it  will  become  bind- 
ing upon  a  jury,  even  in  opposition  to  proof  of  a  contrary  nature ;  Stephen 
V.  Baird,  9  Cowen,  274 ;  Deweys  v.  Field,  4  Metcalf,  384 ;  Presbyterian 
Congregation  v.  Williams,  9  Wendell,  147  ;  Pickard  v.  Sears,  6  A.  &  £. 
469;  Gregg  v.  Wells,  19  id.  90;  Bushnell  v.  Church,  15  Conn.  419; 
Brown  v.  Wheeler,  17  id.  346;  Roe  v.  Jerome,  18  id.  188;  The  East 
Haddam  Bank  v.  Shailor,  20  id.  18;  Cowles  v.  Baron,  21  id.  451;  Hicks 
V.  Cram,  17  Vermont,  449 ;  Howes  v.  Spicer,  23  id.  508 ;  Davis  v.  Bradley, 
24  id.  551 ;  Bangely  v.  Spring,  1  Shepley,  130;  The  Bank  of  Wilmington 
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V.  WoUestoD,  3  Harrington,  90;  Aokla  y.  Ackla,  6  Barr,  228.  Eqai« 
table  estoppels,  therefore,  only  arise  when  the  oonduct  of  the  party  es« 
topped,  is  fraudulent  in  its  purpose,  or  unjust  in  its  result,  which  forms 
the  material  distinction  between  the  oommon  law  doctrine  of  estoppel,  and 
that  which  has  grown  up  under  the  influence  of  equity  in  modern  times. 
E?ery  solemn  admission  under  seal  was  regarded  as  an  estoppel  in  the  old 
law,  even  where  it  was  shown  to  have  been  without  effect  on  the  oonduct 
of  others,  and  might  have  been  withdrawn  without  wrong  by  the  person, 
by  whom  it  was  made,  and  the  estoppel  in  pais  of  a  feoffment,  stood  on  the 
same  footing  in  this  respect,  as  that  of  a  sealed  instrument.  But  in  order 
to  create  an  estoppel  in  pais  or  equitable  estoppel  as  now  understood,  there 
must  be  «an  admission  intended  to  influence  the  oonduct  of  the  man, 
with  whom  the  party  is  dealing,  and  actually  leading  him  into  a  line  of 
conduct,  which  must  be  prejudicial  to  his  interest,  unless  the  party  estopped 
be  cut  off  from  the  power  of  retraction.  This  I  understand,  to  be  the 
very  definition  of  an  estoppel  in  pais  /'  per  Cowen,  J.,  Dazell  v.  Odell,  3 
Hill,  219.  And  it  was  held  in  the  same  case,  by  Bbonson,  J.,  that,  to 
constitute  an  estoppel  in  pais  as  against  a  party,  there  must  be,  1st,  an 
admission  inconsistent  with  the  evidence  which  he  has  proposed  to  give, 
or  the  title  or  claim  which  he  proposes  to  set  up;  2d,  an  action  by  the 
other  party  upon  such  admission ;  3d,  an  injury  to  him,  by  allowing  the 
admission  to  be  disproved.  In  this  instance,  the  defendant  who  had  given 
a  receipt  to  the  plaintiff  for  certain  goods  levied  on  by  the  latter,  under 
an  execution  against  a  third  person,  and  had  afterwards  refused  to  give 
them  up,  was  held  to  be  estopped  from  proving,  that  they  were  his  own 
property.  Bronson,  J.,  however,  while  agreeing  with,  and  enforcing 
the  general  principle  laid  down  by  the  majority  of  the  court,  dissented 
from  its  application  in  the  particular  case,  upon  the  ground  that  it  did  not 
sufficiently  appear,  that  the  receipt  for  the  goods,  though  coupled  with  a 
promise  of  re-delivery,  amounted  to  an  acknowledgment  of  the  right  of 
the  officer  under  the  execution,  or  was  anything  more  than  an  arrange- 
ment to  promote  the  convenience  of  the  parties  at  the  time  when  it  was 
made.  A  similar  decision  was  made  in  Stephen  v.  Baird,  9  Cowen,  277, 
where  the  defendant  who  had  pointed  out  certain  lumber  as  belonging  to  a 
third  person,  and  had  stood  by,  while  it  was  sold  under  an  execution  against 
the  latter,  was  held  to  be  estopped,  from  contradicting  these  statements,  and 
proving  property  in  himself.  The  same  principle  applies  in  every  case, 
where  the  owner  of  property  sanctions  a  purchase  from  a  third  person, 
whether  expressly  or  by  implication ;  and  estops  him  from  subsequently  set- 
ting up  his  own  right  to  defeat  the  purchaser ;  Hatch  v.  Kimball,  16  Maine, 
146 ;  Rangley  v.  Spring,  21  id.  137 ;  Pickard  v.  Sears,  6  A.  &  E.  469.  It 
was  held  in  like  manner,  in  the  case  of  the  Presbyterian  Congregation  v. 
Williams,  9  Wendell,  147,  that  where  the  defendant  in  an  action  of 
ejectment,  brought  on  a  condition  in  a  lease  authorizing  the  lessor  to 
re-enter  in  case  of  the  non-payment  of  the  rent,  without  sufficient  distrain- 
able  property  on  the  land,  to  pay  it,  had  declared  at  the  time  of  distress 
made,  that  the  property  on  the  premises  did  not  belong  to  him,  he  was  estop- 
ped from  contradicting  this  declaration  at  the  trial,  and  showing,  that  the 
distress  would  have  been  effectual  for  the  discharge  of  the  rent.  For  as 
the  plaintiff  had  abandoned  the  distress,  in  consequence  of  these  statements^ 
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and  resorted  to  an  ejectment,  the  defendant  was  precluded  from  denying  its 
truth,  and  thus  taking  advantage  of  his  own  wrong  to  defeat  a  recovery. 
The  estoppel  will  not,  however,  be  carried  farther  in  any  case,  than  is  neces- 
sary to  prevent  one  party,  from  being  injured  by  his  reliance  upon  the 
acts  or  declarations  of  the  other  ^  Miller  v.  Cresson,  5  W.  &  S.  284 ;  Kinney 
V.  Famsworth,  17  Conn.  345.  Thus  where  the  possession  of  goods  is  ob- 
tained on  the  faith  of  an  admission  of  the  right  of  the  person,  from  whom  it  is 
derived,  the  admission  will  only  be  binding  while  the  possession  is  retained, 
and  the  goods  may  be  replevied  the  moment  after  it  is  surredered ;  Johns 
V.  Church,  12  Pick.  807.  And  this  rule  will  hold  good  in  every  instance, 
in  which  an  admission  is  relied  on  as  an  estoppel,  and  the  estoppel  will  be 
limited  to  what  is  necessary  to  put  the  parties  in  the  same  relative  posi- 
tion, which  they  would  have  occupied,  had  the  admission  not  been  made. 
Thus  one  who  has  given  a  receipt  for  goods  as  the  property  of  the  defen- 
dant in  an  attachment,  may  prove  property  in  himself,  in  a  subsequent 
suit  brought  for  the  goods  by  the  plaintiff  in  the  attachment,  in  mitiga- 
tion of  damages  although  not  in  bar  of  the  action,  because  the  plaintiff 
can  neither  be  benefited  by  the  possession  of  the  goods,  nor  injured  by 
their  loss,  unless  they  actually  belong  to  the  defendant;  Bursley  y. 
Hamilton,  15  Pick.  32.  But  if  it  be  shown,  that  there  was  other  pro- 
perty of  the  defendant  in  the  attachment,  which  would  have  been  seized, 
but  for  the  declarations  and  acts  of  the  owner  of  the  goods  actually  taken, 
he  will  be  estopped  from  proving  title  in  himself  subsequently,  either  in 
mitigation  of  damages,  or  in  bar;  Deweys  v.  Field,  4  Met  384.  It 
follows  moreover  for  the  same  reason,  that  an  equitable  estoppel  may 
exist  in  one  form  of  action,  and  yet  not  arise  in  another,  although  brought 
under  the  same  circumstances,  and  growing  out  of  the  same  transaction. 
Thus,  where  two  neighbouring  owners  of  real  estate  have  agreed  upon  a 
boundary  line  between  their  farms,  and  have  proceeded  to  cultivate  their 
respective  shares,  each  will  be  estopped  from  recovery  against  the  other 
in  trespass,  in  contravention  of  this  agreement,  but  not  in  ejectm^it; 
Dewey  v.  Bordwill,  9  Wendell,  65.  In  order,  moreover,  to  |pive  acts  or 
declarations  the  character  of  an  estoppel,  it  inust  appear  that  they  have 
influenced  the  conduct  of  the  party,  by  whom  the  estoppel  is  sought  to  be 
enforced.  Thus  where  the  owner  of  goods  sold  under  an  attachment, 
declared  at  the  sale  that  they  were  not  his  property,  he  was  held  not  to 
be  estopped  from  recovering  their  full  value  in  ta*espa8s  on  the  subsequent 
dissolution  of  the  attachment;  because  as  his  declaration  could  have 
had  no  effect  in  promoting  the  sale,  they  could  form  no  obstacle  to  an 
action  founded  upon  it ;  Wallis  v.  Truesdell,  6  Pick.  457.  The  cases  of 
Whitney  v.  Holmes,  15  Mass.  152;  Miller  v.  Cresson,  5  W.  &  S. 
284 ;  The  Welland  Canal  Company  v.  Hathaway,  9  Wend.  482 ;  and 
Truescott  v.  Davies,  4  Barbour,  495,  were  decided  substantially  upon  the 
same  principle.  It  has  also  been  held,  that  an  admission  will  not  take 
effect  as  an  absolute  estoppel,  unless  it  is  made  with  full  knowledge  of 
the  right  to  be  estopped,  and  with  the  design  or  effect  of  creating  an 
impression,  that  it  does  not  exist,  or  will  not  be  enforced ;  Whitaker  v. 
Williams,  20  Conn.  98;  Dyer  v.  Coy,  ib.  568;  Stelle  v.  Putney,  3 
Shepley,  327. 

In  order  to  constitute  an  equitable  estoppel,  the  influence  of  the  acts 
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or  admissions  of  one  party  on  the  conduct  of  the  other,  mnst  also  be 
shown  to  have  been  a  direct  and  immediate  inflnenoe ;  Watkins  v.  Pick, 
13  New  Hampshire,  860.  Thns  in  Eeynolds  v.  Loaisbnrg,  6  Hill,  534, 
the  plaintiff  in  an  action  of  replevin  brought  for  a  mare,  which  had  been 
levied  on  by  the  defendant,  under  an  execution  against  a  third  person, 
was  permitted  to  show,  that  the  latter  had  no  title,  although  he  had 
declared  some  months  previously,  that  the  mare  was  the  common  pro* 
perty  of  both.  It  was  held  by  the  court,  that  if  this  statement  had 
been  made  at  the  time  of  the  levy,  it  would  have  been  conclusive,  but  that 
as  it  occurred  in  the  course  of  another  transaction,  it  wa9  to  be  regarded  in 
the  light  of  an  ordinary  admission,  and  was  consequently  open  to  expla- 
nation or  contradiction. 

It  necessarily  results  from  what  has  been  said,  that  no  equitable  estoppel 
can  arise  without  proof  that  wrong  is  done  or  threatened  on  one  side,  and 
injury  suffered  or  apprehended  on  the  other,  nor  unless  the  injury  be 
so  closely  connected  with  the  wrong,  that  it  might  and  ought  to  have 
been  foreseen  by  the  guilty  party ;  Copeland  v.  Oopeland,  28  Maine,  525 ; 
Abel  V.  Fitch,  20  Conn.  90 ;  Whitaker  v.  Williams,  ib.  98 ;  Dyer  v. 
Gady,  ib.  563 ;  Martin  v.  Angell,  7  Barbour,  407 ;  Pennell  v.  Heaman^ 
ib.  604 ;  Truscott  v.  Robinson,  4  ib.  69 ;  Pearl  v.  Oliphant,  2  Harris, 
842 ;  Parker  v.  Brown,  15  New  Hampshire,  176.  There  must  unques- 
tionably be  some  degree  of  wrong ;  for  a  statement  innocent  itself,  and 
susceptible  of  being  withdrawn  or  contradicted,  cannot  be  rendered  bind- 
ing by  any  thing  which  occurs  subsequently,  unless  it  is  made  with  full 
knowledge,  that  it  will  or  may  be  acted  on ;  Howard  v.  Hudson,  2  Ellis  & 
Blackburn,  1 ;  Foster  v.  The  Glen  Marten  Life  Assurance  Co.,  3  id.  48 ; 
when  the  mere  attempt  to  retract  is  in  itself  a  wrong.  Thus  no  estoppel 
can  grow  out  of  an  answer  to  a  question  put  incidentally,  and  without  a 
communication  or  knowledge  of  the  intention  of  the  person  who  asks  it,  to 
be  guided  by  the  reply }  Pierce  v.  Andrews,  6  Cushing,  4 ;  because  under 
these  circumstances,  whatever  may  be  the  injury  on  one  side,  there  is  no 
actual  or  implied  fraud  on  the  other  3  Wooley  v.  Chamber,  24  Vermont, 
270.  In  like  manner  the  assent  of  a  debtor  to  the  assignment  of  a  debt, 
and  of  a  mortgage,  by  which  it  is  secured,  to  a  third  person,  will  not 
preclude  him  from  pleading  his  discharge  as  a  bankrupt,  in  bar  of  a  suit 
subsequently  brought  for  the  use  of  the  asssignee,  unless  he  was  aware  that 
the  assignment  was  accepted  in  reliance  on  his  personal  credit,  as  well  as 
on  the  lien  of  the  mortgage ;  The  Cambridge  Institution  v.  Littlefield, 
6  Cushing,  216. 

It  is  equally  evident,  that  the  wrong  must  be  coupled  with  injury, 
and  with  injury  which  is  the  legal  result  of  the  wrong;  Casey  y. 
Inloes,  1  Gill,  439;  for  where  the  public  is  not  a  party,  and  the 
suit  is  purely  private,  courts  of  justice  sit  for  the  purpose  of  awarding 
redress  and  compensation,  and  not  for  that  of  inflicting  punishment. 
Hence,  nothing  is  better  settled,  then  that  an  estoppel  will  not  grow 
out  of  a  mere  falsehood,  however  flagrant,  unless  its  results  are  such 
as  to  render  the  action  of  the  law  necessary,  to  prevent  some  one 
who  has  been  misled  by  it,  fr*om  suffering  on  the  one  hand,  or  an  undue 
advantage  gained  by  the  guilty  party  on  the  other ;  Cole  v.  Bolard,  10 
Harris,  431.   «  Estoppels  in  pais,"  said  Lewis,  J.,  in  Bittings'  Appeal,  5 
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Harris,  211)  '<  are  well  founded,  when  confined  to  the  legitimate  purpose 
of  preventing  one  man  from  being  injnred,  by  the  acts  or  misrepresenta- 
tions of  another.  When  no  injury  resnlts  from  a  misrepresentation,  its 
discassion  belongs  to  the  fomm  of  morals,  and  not  the  judicial  tribunals/' 
It  is,  moreoyer,  necessary,  that  the  connexion  between  the  wrong  and  the 
injury  should  be  direct  and  apparent,  and  such  as  to  leave  no  reasonable 
doubt,  that  the  former  is  the  efficient  cause  of  the  latter.  For  as  the 
effect  of  an  estoppel  is  to  prevent  the  assertion  of  rights,  which  are  unques- 
tionably valid,  or  preclude  defences  which  would  otherwise  be  good, 
justice  requires  that  it  should  not  be  enforced,  unless  substantiated  in 
every  material  particular ;  Carpenter  v.  Hillcock,  12  Barbour,  128.  In 
order  therefore  to  raise  an  express  or  implied  admission  by  one  party, 
from  the  rank  of  evidence  to  the  dignity  of  an  estoppel,  it  must  not  only 
be  shown  that  its  retraction  will  be  injurious  to  the  other,  but  that  the 
injury  results  from  a  course  of  action  induced  by  the  admission.  What- 
ever, therefore,  the  degree  of  moral  wrong  on  one  side,  and  of  injury  on 
the  other,  there  will  be  no  estoppel,  unless  the  injury  be  the  direct  and 
natural  result  of  the  wrong;  Taylor  v.  Zepp,  14  Missouri,  482;  Alexander 
V.  Walter,  8  Gill,  289 ;  nor  unless  it  is  clearly  apparent  that  the  injurious 
influence  exercised  by  the  acts  and  declarations  which  constitute  the  estop- 
pel, if  not  intended,  might  at  least  have  been  foreseen  ;  Morton  v.  Hodg- 
ton,  22  Maine,  137 ;  Otis  v.  Sill,  5  Barbour,  102 ;  Ryerss  v.  Farwell,  9 
ib.  615;  Cartwright  v.  Oardner,  5  Gushing,  273;  Powel  v.  Hine,  21 
Gowen,  519;  The  Cambridge  Institution  v.  Littlefield,  6  ib.  216;  Watkins 
V.  Peck,  13  New  Hampshire,  360 ;  Pounds  v.  Richards,  21  Alabama, 
424;  Garter  v.  Darby,  15  id.  696;  Hemley  v.  Hemley,  ib.  91. 

Thus  it  was  held,  in  Freeman  v.  Gook,  2  Exchequer,  653 ;  that  a  repre- 
sentation by  the  defendant  in  an  execution,  that  the  goods  seised  by  the 
sheriff  were  the  property  of  his  brother,  did  not  preclude  him  from  prov- 
ing that  they  were  really  his  own,  although  the  sheriff  went  on  to  sell 
them,  under  a  writ  against  the  brother,  of  the  existence  of  which,  the  de- 
fendant was  ignorant,  because  the  circumstances  of  the  case  taken  as  a 
whole,  were  such  as  to  show  that  the  representation  was  not  meant  to 
bring  about  the  sale,  and  that  the  sale  was  not  the  result  of  the  represen. 
tation.  This  case  was  followed  in  Howard  v.  Hudson,  2  Ellis  &  Black- 
burn, 1 ;  where  it  was  said,  that  to  give  rise  to  an  equitable  estoppel,  there 
must  be  a  wilful  misrepresentation,  by  one  party,  made  with  an  intention 
that  it  should  be  acted  on  by  the  other.  The  language  thus  held  should 
unquestionably  be  taken,  with  the  qualification  attached  to  it,  in  Freeman 
V.  Gook,  that  when  acts  or  statements,  are  of  a  nature  to  be  injurious, 
an  intention  to  produce  injury  may  be  inferred;  and  the  rule  would  seem 
to  be  better  stated  in  Patterson  v.  Lytle,  1  Jones,  53  ;  where  it  was  held 
that  a  man  should  not  be  precluded  from  alleging  the  truth,  unless  his 
false  assertions  or  equally  culpable  silence,  have  been  the  inducement  to 
a  course  of  action,  which  would  result  in  a  loss,  if  he  were  permitted  to 
change  his  position,  and  enforce  the  right  which  he  has  expressly  or  vir- 
lally  waived.  It  is  sufficiently  evident,  from  what  has  been  said,  that 
leclaration  made  to  one  man,  can  rarely  operate  as  an  estoppel  in  favour 
another,  not  only  because  what  is  learnt  merely  through  report,  seldom 
m  rigid  or  definite  rules.     Thus  it  has  been  shown  above,  that  a  party 
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has  much  iDflttenoe  on  conduct,  but  because  it  would  be  unjust  in  most 
cases,  to  carry  the  responsibility  arising  from  a  statement,  further  than 
the  person  to  whom  it  is  addressed,  or  render  the  person  who  makes  it 
answerable  for  every  act,  which  may  be  built  upon  it  by  strangers.  Pen- 
nail  V.  Harmann,  7  Barbour,  644 ;  Alexander  t.  Walters'  Heirs,  8  Oill, 
89 ;  Heme  y.  Rogers,  9  B.  &  C.  577 ;  although  it  may  be  presumed| 
that  where  a  general  declaration  or  admission,  is  of  such  a  nature,  as  to 
influence  a  great  number  of  persons,  the  resulting  estoppel  will  extend 
far  enough  to  protect  all  who  act  in  reliance  upon  it. 

The  authorities  which  have  been  cited,  clearly  show,  that  the  doctrine 
which  we  have  been  considering,  is  only  called  into  life  for  the  prevention  of 
fraud,  and  for  the  redress  of  injury ;  Edmondson  v.  Montague,  14  Alabama, 
370;  and  will  not  be  carried  further  than  is  necessary  to  answer  the  pur- 
pose to  which  it  owes  its  being.  This  forms  the  great  distinction  between 
legal  and  equitable  estoppel,  for  that  known  to  the  earlier  common  law,  took 
effect  in  all  cases,  when  once  called  into  being,  without  regard  to  the  conse- 
quences, which  would  result  from  its  application,  and  produced  an  inflexible 
barrier,  which  was  wholly  incapable  of  yielding  to  circumstances.  The  diffe- 
rence between  legal  and  equitable  estoppel,  is  strikingly  shown  in  their 
application  to  obligations  under  seal  for  the  payment  of  money.  There  is, 
probably,  no  state  in  the  Union,  at  the  present  day,  in  which  the  estoppel 
attached  by  the  common  law  to  sealed  instruments,  has  not  been  so  far  de- 
stroyed or  modified  by  statute  or  custom,  as  to  permit  fraud  or  failure  of  con- 
sideration, to  be  pleaded  or  given  in  evidence,  as  a  defence  to  a  suit  brought 
upon  a  specialty.  But  the  modern  decisions  have  also  established,  that  if 
such  an  instrument  be  purchased  by  a  third  person,  in  consequence  of  a 
statement  by  the  covenantor  or  obligor,  that  he  is  liable  to  pay  it,  the  ad- 
mission will  act  as  an  estoppel,  and  will  debar  him  from  controverting  it, 
and  setting  up  a  defence  in  a  suit  brought  for  the  benefit  of  the  purchaser, 
which  would  have  been  good  as  against  the  assignor.  Thus,  while  the 
common  law  estoppel  of  a  declaration  of  debt,  solemnly  made  under  seal 
to  the  obligee,  is  in  a  great  measure  gone,  a  subsequent  parol  statement 
to  an  assignee,  has,  in  its  turn,  become  binding,  and  has  acquired  the  con- 
clusive force  which  the  other  has  lost;  Watson's  Ex'ors  v.  M'Larren,  19 
Wend.  657 ;  Petrie  v.  Feeter,  21  Wend.  172 ;  Foster  v.  Newland,  id.  95; 
Holbrook  v.  Burt,  22  Pick.  546 ;  M<Mullin  v.  Warner,  15  8.  &  B.  18 ; 
Dicker  v.  Eisenhauer,  1  Penna.  B.  476 ;  Davis  v.  Thomas,  5  Leigh,  1. 
It  is,  however,  questionable,  whether  an  estoppel  will  arise  in  this  case, 
or  in  any  other,  against  a  party  who  made  the  admission  which  he  seeks 
to  recall  in  good  faith,  and  under  the  influence  of  a  mistaken  impression  as 
to  the  nature  and  extent  of  his  rights,  either  in  fact  or  law  ;  Whitaker  v. 
Williams,  20  Conn.  98.  Thus  where  the  maker  of  a  note  drawn  for  the 
accommodation  of  the  payee,  said  that  it  was  good,  in  answer  to  a  question 
put  by  an  indorser,  to  whom  it  was  negotiated  after  it  became  due,  he  was 
held  not  to  be  precluded  from  showing,  that  he  made  this  admission  in 
ignorance  that  the  debt  for  which  it  had  been  indorsed  in  the  first  instance, 
had  been  paid,  and  that  his  liability  was  consequently  at  an  end;  Mackay 
V.  Holland,  4  Metcalf,  69. 

The  same  equitable  principle  which  has  created  an  estoppel  in  certain 
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oases,  where  none  would  have  existed  at  law,  has  in  others  destroyed  that 
which  the  law  coald  have  created ;  for,  as  an  estoppel  will  he  called  into 
being  for  the  prevention  of  fraud,  so  it  will  be  suppressed  when  fraud 
would  be  produced  by  its  existence.     This  doctrine  has  always  been  recog- 
nized by  the  courts  of  equity,  but  has  been  applied  with  a  very  different 
measure  by  those  of  common  law.     In  one  case,  however,  it  has  finally 
been  triumphant  in  the  latter ;  and,  it  is  no  longer  doubtful,  that  while 
the  general  estoppel  of  admissions  under  seal,  continues  so  far  as  to  forbid 
any  attempt  to  avoid  the  operation  of  a  deed  as  a  conveyance,  by  denying 
the  consideration ;  Grant  v.  Townsend,  2  Hill,  557 ;  Wilt  v.  Franklin,  1 
Binney,  562 ;  it  no  longer  exists  in  a  suit  brought  for  the  purchafie-money, 
or  to  enforce  the  fulfilment  of  collateral  stipulations  contained  in  the  instxu- 
ment.     In  all  such  cases,  the  general  operation  of  the  deed  being  left  un- 
touched, evidence  may  be  given  to  vary  the  consideration,  both  in  amount 
and  character.     Maighley  v.  Hawer,  7  id.  342;  Steele  v.  Adams,  1  Grreen- 
leaf,  1.     Such  would  now  seem  to  be  the  law  in  New  York,  Pennsylvania^ 
Maryland,  New  Hampshire,  Massachusetts,  Connecticut  and  Maine,  as 
well  as  in  most  of  the  other  states  of  the  Union ;  M^Crea  v.  Plermont,  16 
Wendell,  468 ;  Bowen  v.  Bell,  20  Johnson,  338 ;  Sheppard  ▼.  Little,  14 
Johnson,  210;  Hamilton  v.  Maguire,  3  Sergeant  &IUwle,  355;  Belles  v. 
Brook,  2  Zabriskie,  680 ;  Wilkinson  v.  Scott,  17  Massachusetts,  257 ;  Bur- 
bank  V.  Grould,  15  id.  118 ;  Prichard  v.  Brown,  4  New  Hampshire,  400  ; 
Heyden  v.  Thomas,  1  Harris  &  Johnson,  252 ;  Belden  v.  Seymour,  8 
Connecticut,  310 ;  notwithstanding  some  earlier  decisions  in  which  the 
point  was  decided  the  other  way,  Schemerhom  v.  Hayden,  1  Johnson, 
139 ;  Howes  v.  Barker,  3  id.  508.    Thus  it  was  held  in  Belden  v.  Seymour, 
that  the  grantee  might  prove  that  the  consideration  was  greater  than  that 
set  forth  in  the  deed,  for  the  purpose  of  increasing  the  damages  in  an  action 
on  a  covenant  for  seisin;  and  in  Morse  v.  Shattuck,  14  New  Hampshire,  229, 
that  the  grantor  might  prove  it  less,  for  the  purpose  of  diminishing  them ; 
while  in  Harwood  v.  Harwood,  22  Vermont,  507,  evidence  was  admitted, 
that  the  consideration  mentioned  in  the  deed,  was  to  enure  in  discharge  of 
a  debt,  due  from  the  grantee,  as  well  as  in  acquittal  of  the  price  of  the 
land.     The  true  explanations  of  these  decisions  seems  to  be,  that  although 
the  deed  is  the  execution  of  the  contract  of  sale,  it  is  not  the  contract ; 
and  that  its  object  is  to  transfer  the  title  to  the  purchaser,  and  not  to 
state  the  terms  of  the  purchase ;  White  v.  Miller,  22  Vermont,  380 ; 
BoUes  V.  Beach,  2  New  Jersey,  680.     Hence,  the  estoppel  will  be  limited, 
as  in  other  cases,  to  the  object  which  the  parties  have  in  view,  and  will  not 
extend  to  other,  and  collateral  matters,  forming  part  of  the  same  transac- 
tion. Indeed,  nothing  is  more  obvious,  than  the  injustice  which  would  ensue, 
if  the  formal  receipts  introduced  into  conveyances  for  the  convenience  of 
the  grantee,  and  with  a  view  to  facilitate  the  transfer  of  the  title  to  subse- 
quent purchasers,  were  treated  as  conclusive,  in  opposition  to  the  truth  of 
the  case,  and  the  understanding  of  the  parties* 

It  is  evident,  that  as  the  effect  of  an  estoppel,  whether  legal  or  equita- 
ble, is  the  exclusion  of  evidence,  its  existence  must  be  a  question  for  the 
court  and  not  for  the  jury ;  Lewis  v.  Carstairs,  5  W.  &  S;  209.     The  ap* 
'ion  of  the  rule,  is,  however,  attended  with  some  difficulty,  in  the 
f  equitable  estoppels,  which  depend  upon  circumstances,  and  not 
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who  has  given  a  receipt  for  goods  Beised  as  the  property  of  a  third  person, 
in  an  execution  or  attachment,  is  not  estopped  under  ordinary  oircumstan* 
ceSy  from  proving  his  own  title  in  mitigation  of  damages,  although  he 
cannot  give  it  in  evidence  to  defeat  the  action,  unless  he  has  prevented 
other  goods  really  belonging  to  the  defendant  in  the  attachment,  from 
being  seized,  and  has  thus  endangered  the  collection  of  the  whole  debt, 
when  the  estoppel  will  be  commensurate  with  the  injury.  The  existence 
and  extent  of  equitable  estoppels  are,  therefore,  essentially  dependent 
upon  a  multitude  of  facts,  which  can  seldom  be  withdrawn  wholly  from 
the  consideration  of  the  jury,  and  must  in  general  be  left  to  them  with 
proper  instructions  as  to  the  law. 

A  number  of  decisions  have  been  made,  and  a  great  many  distinctions 
taken,  with  regard  to  the  applicability  of  the  doctrine  of  equitable  estop- 
pel to  land.  It  must  be  obvious,  that  so  far  as  parol  admissions,  or  mere 
acts  in  pais  are  held  to  authorise  or  preclude  the  assertion  of  a  title  to 
land,  or  to  transfer  it  from  one  party  to  another,  it  can  only  be  as  an  ex- 
ception to  those  provisions  of  the  statute  of  frauds,  which  render  a  writing 
essential  to  the  assignment  or  creation  of  an  interest  in  real  estate.  It 
was  held  in  many  of  the  earlier  cases,  that  a  parol  agreement  for  the  ad- 
justment of  the  boundaries  of  land,  executed  at  the  time,  and  acquiesced 
in  subsequently,  would  be  binding  on  the  parties,  and  preclude  a  recur- 
rence to  their  original  rights ;  Jackson  v.  Ogden,  7  Johnson,  242 ; 
Jackson  v.  Oardiner,  8  id.  406 ;  Jackson  v.  Van  Corlear,  11  id.  123 ; 
M'Cormick  v.  Barnum,  10  Wendell,  104 ;  Sawyer  v.  Felton,  6  id.  107 ; 
Gray  v.  Berry,  9  id.  473 ;  Jackson  v.  Guyer,  5  Cowen,  385 ;  Rockwell 
V.  Adams,  7  id.  761,  6  Wend.  467 ;  Debbie  v.  Rogers.  13  Wend.  636 ; 
Lindsay  v.  Springer,  4  Harrington,  547 ;  Gilchrist  v.  M<Gee,  9  Yerger, 
455.  It  was  said  in  Sawyer  v.  Whiteside,  6  Yerger,  18,  where  the  point 
was  determined  the  same  way,  that  the  estoppel  of  a  parol  designation  of 
boundaries,  arose  from  the  same  causes  which  gave  rise  to  that  of  feoff- 
ment with  livery  of  seisin }  both  having  their  origin  in  the  difficulty  of 
having  recourse  to  written  instruments  in  unsettled  countries,  and  a  rude 
and  primitive  social  condition.  But  it  was  subsequently  held  in  Dewey 
V.  Bordwill,  9  Wendell,  65,  that  such  an  estoppel  would  go  no  further 
than  was  necessary,  to  prevent  either  of  the  parties  from  suffering  for  acts 
done  on  the  faith  of  the  agreement  entered  into  by  both.  And  in  Adams 
V.  Rockwell,  6  Wend.  467, 16  id.  285,  where  an  action  of  trespass  was 
brought  by  one  of  the  parties  to  a  parol  agreement,  for  the  settlement  of 
the  boundaries  of  two  adjacent  farms,  against  the  other,  who  had  cut  tim- 
ber growing  within  the  limits  allotted  to  him  by  the  original  deed,  but 
without  those  fixed  by  the  agreement,  it  was  held  by  the  Court  of  Errors, 
reversing  the  decision  of  the  Supreme  Court,  that  whatever  the  law  may 
be  where  expenditures  are  made,  or  permanent  buildings  erected  on  the 
faith  of  the  agreement,  no  estoppel  will  arise  where  this  has  not  been 
done,  and  where  the  land  remains  in  its  original  condition,  so  that  neither 
party  will  be  a  loser  by  being  remitted  to  his  orignal  rights.  And  it  was 
decided  in  Tolman  v.  Sparhawk,  5  Metcalf,  461,  and  Brewer  v.  The 
Boston  and  Worcester  lUilroad  Company,  ib,  478,  that  the  expenditure 
of  money  on  the  faith  of  an  adjustment  of  the  boundaries  of  land,  will  not 
render  it  binding,  when  the  adjustment  b  made  under  a  mistaken  impres- 
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sioD,  that  the  bonndarj  thus  agreed  od,  is  the  same  with  that  to  which 
the  parties  are  entitled  to  under  their  respective  deeds.  Similar  deci- 
sions were  made  in  Kip  v.  Norton,  12  Wend.  127 ;  while  in  Carleton  v.  Red- 
dington,  1  Foster,  291,  a  parol  adjustment  of  the  boandaries  of  land,  was 
held  not  to  be  binding  in  the  absence  of  the  facts  and  circnmstances  neces- 
sary to  give  rise  to  an  equitable  estoppel. 

In  Parker  v.  Barker,  2  Metcalf,  421,  the  court  went  still  further,  and 
held,  that  a  parol  stipulation  made  by  one  party,  and  acted  on  by  the 
other,  will  not  constitute  an  estoppel  with  reference  to  land,  unless  it  is 
attended  by  actual  fraud  or  concealment,  and  that  where  it  is  not,  it 
amounts  to  nothing  more  than  a  mere  breach  of  agreement,  which  is 
directly  within  the  provisions  of  the  statute  of  frauds,  and  cannot  bind 
or  affect  the  title  to  land.  And  it  was  consequently  decided,  that  a  pro- 
mise by  a  prior  mortgagee,  to  waive  his  priority  in  favour  of  a  second,  if 
he  would  accept  the  land  as  security,  and  give  time  to  the  mortgagor,  did 
not  debar  the  former  from  enforcing  the  lien  of  his  mortgage.  Much 
doubt  was  expressed  in  these  cases,  as  well  as  in  those  of  Marshall  v. 
Pierce,  12  New  Hampshire,  127,  and  Denn  v.  Baldwin,  1  Zabriskie,  395, 
as  to  whether  such  admissions  can  affect  the  title  to  land  at  law  under  any 
circumstances,  and  it  was  said  in  Swick  v.  Sears,  1  Hill,  18,  that  a  state- 
ment by  the  plaintiff  that  his  title  was  extinguished,  did  not  preclude  him 
from  subsequently  enforcing  it  against  the  defendant,  althoagh  the  latter 
had  bought  the  land  in  reliance  upon  the  statement.  The  same  ground 
was  taken  in  the  subsequent  case  of  Delaplaine  v.  Hitchcock,  6  Hill,  17, 
where  it  was  said  that  the  statute  of  frauds,  stood  in  the  way  of  allowing 
the  title  to  real  estate  to  be  affected  by  parol  evidence,  at  law,  although  it 
was  admitted,  that  relief  would  be  afforded  in  equity  whenever  the  cir- 
cumstances were  such  as  to  show  actual  fraud.  These  decisions,  however, 
are  opposed  by  a  great  number  of  cases,  in  which  the  estoppel  arising 
from  the  concealment  or  misrepresentation  of  the  title  to  land,  has  been 
held  to  constitute  a  bar  both  at  law  and  equity ;  Sayles  v.  Smith,  12  Wend, 
67;  Read  v.  Bensley,  2  B.  Monroe,  254;  Thompson  v.  Sanborn,  II  New 
Hampshire,  201 ;  Shipeley  v.  Rangeley,  1  N.  &  M.  213 ;  Brown  ▼. 
Wheeler,  17  Conn.  345 ;  Hamilton  v.  Hamilton,  4  Barr,  193 ;  as  well  as 
by  those  in  which  the  expenditure  of  labour  or  money  by  one  man  on  the 
land  of  another,  under  a  license  given  by  the  owner,  has  been  held  to 
estop  the  latter  from  revoking  the  license,  and  ousting  the  former  from 
the  possession  of  the  land ;  Bicker  v.  Kelly,  1  Maine,  117 ;  Androscog- 
gin Bridge  v.  Bragg,  11  New  Hampshire,  702;  2  American  Leading 
Gases,  748. 

A  similar  question  arises,  where  a  disputed  title  to  real  estate  is  sub- 
mitted to  the  decision  of  arbitrators  under  a  verbal  agreement,  and  with- 
out the  sanction  of  a  rule  of  court.  In  some  of  the  cases,  such  submis- 
sions have  been  held  to  be  void,  so  far  as  the  title  to  the  land  is  concemed, 
although  no  doubt  susceptible  of  being  made  the  foundation  of  a  recovery 
in  damages,  for  a  refusal  to  comply  with  their  terms ;  Whitney  v.  Holmes, 
15  Mass.  152 ;  while  there  are  a  number  of  others,  in  which  they  have  been 
invested  with  all  the  force  of  a  judicial  determination,  and  held  absolutely 
binding;  Shelton  v.  Alcock,  11  Conn.  240;  Cary  v.  Wilcox,  6  New  Hamp- 
shire, 177.    In  others  again,  the  distinction  has  been  taken,  that  although 
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the  statute  of  frauds  and  the  principles  of  the  common  law,  may  preclade 
all  possibility  of  the  transfer  or  extinguishment  of  a  right  to  land,  by  an 
award  which  has  its  origin  in  a  parol  submission,  yet  that  the  transaction 
will  take  effect  as  an  estoppel,  and  without  passing  the  title,  preclude  either 
party  from  asserting  it  in  opposition  to  the  award ;  Robertson  7.  McNeil, 
12  Wend.  378 ;  Clark  v.  Whithers,  19  ib.  320;  Gary  v.  Wilcocks,  6  New 
Hampshire,  177;  more  especially  if  the  arbitrators  have  been  appointed 
under  a  rule  of  court ;  Goodridge  v.  Dustin,  5  Metcalf,  419. 

The  effect  of  the  parol  adjustment  of  the  boundaries  of  land,  whether 
by  the  award  of  referees  or  the  act  of  the  parties,  was  considered  in  the 
recent  case  of  Kellogg  v.  Smith,  7  Gushing,  373,  where  the  court  admit- 
ted the  difficulty  of  reducing  the  cases  to  system  and  consistency,  and 
limited  themselves  to  deciding  that,  long  acquiescence  may  give  validity  to 
such  transaction,  even  if  they  do  not  possess  it  in  the  first  instance. 

The  question  presented  in  these  and  other  cases,  which  involve  the  ope- 
ration of  equitable  estoppels  on  real  estate,  is  both  difficult  and  important. 
It  is  undoubtedly  true,  that  the  title  to  land  cannot  be  bound  by  an  oral 
agreement,  or  barred  by  matter  in  pais,  without  an  apparent  violation 
of  those  provisions  of  the  statute  of  frauds,  which  require  a  writing 
whenever  the  realty  is  in  question.  But  it  is  equally  well  settled,  that 
equity  will  not  allow  the  statute  to  be  used  as  a  means  of  effecting  the 
fraud  which  it  was  designed  to  prevent,  and  will  withdraw  every  case  not 
within  its  spirit  from  the  rigor  of  its  letter,  if  it  be  possible  to  do  so  with- 
out violating  the  general  policy  of  the  act,  and  giving  rise  to  the  uncer- 
tainty which  it  was  meant  to  obviate.  Nothing  is  better  established,  than 
that  an  estate  in  land  may  be  virtually  transferred  from  one  man  to  another 
without  a  writing,  as  by  a  verbal  sale  accompanied  by  actual  possession,  or 
by  the  failure  of  the  owner  to  give  notice  of  his  title  to  the  purchaser, 
when  the  circumstances  are  such  as  to  make  it  his  duty  to  do  so.  It  would 
therefore  seem  too  late  to  contend,  that  the  title  to  real  estate  cannot  be 
barred  by  matter  in  pais,  without  disregarding  the  statute  of  frauds ;  and 
the  only  room  for  dispute  is  as  to  the  forum  in  which  relief  must  be  sought. 
The  remedy  in  such  cases  lay,  in  the  first  instance,  in  an  application  to 
Chancery,  and  no  redress  could  be  had  in  the  courts  of  common  law,  unless 
under  rare  and  exceptional  circumstances.  But  the  common  law  has  been 
enlarged  and  enriched  with  the  principles  and  maxims  of  equity,  which  are 
constantly  applied  at  the  present  day  in  this  country,  and  even  in  England, 
for  the  relief  of  sureties,  the  protection  of  mortgagors,  and  the  benefit  of 
purchasers,  by  a  wise  interpretation  and  adaptation  of  ancient  forms  to 
modem  exigencies.  The  doctrine  of  equitable  estoppel  is  as  its  name 
indicates,  cUefly,  if  not  wholly,  derived  from  the  Courts  of  Equity,  and 
as  those  courts  apply  it  to  every  species  of  property,  there  would  seem  no 
reason  why  its  application  should  be  restricted  in  the  courts  of  law.  Pro- 
tection against  fraud  is  equally  necessary,  whatever  may  be  the  nature  of 
the  interest  at  stake ;  and  it  would  soem  that  whether  the  controversy  be 
in  equity  or  at  law,  there  is  nothing  in  the  nature  of  real  estate  which 
should  deprive  it  of  the  benefit  of  those  wise  and  salutary  principles,  which 
are  now  applied  without  scruple  in  both  jurisdictions,  in  the  case  of  per- 
sonalty. And  whatever  may  be  the  wisdom  of  the  change,  which  has 
broken  down  the  barriers  by  which  the  doctrine  of  equitable  estoppel  was 
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formerly  excluded  from  the  legal  tribunals,  it  has  now  gone  too  far  to  be 
arrested  or  confined  within  an  j  limits  less  than  the  whole  field  of  jurispru- 
dence. This  view  is  sustained  by  an  able  opinion  delivered  by  Whitman, 
C.  J.y  in  the  case  of  Rangely  v.  Spring,  28  Maine,  127,  where  the  ap- 
plication of  estoppeb  in  pais  to  the  title  to  land,  is  shown  not  to 
be  at  variance  with  the  interpretation  which  has  invariably  been  given 
to  the  statute  of  frauds,  in  equity,  and  to  be  essentially  necessary  to 
the  proper  administration  of  the  common  law ;  and  there  would  seem  to 
be  no  middle  ground  between  assenting  to  this  conclusion,  and  adopting 
the  directly  opposite  view  taken  by  the  courts  of  North  Carolina  and 
Arkansas,  who  refuse  to  admit  that  a  man  can  be  precluded  at  law  from 
asserting  his  title  either  to  real  or  personal  property  by  his  acts  or  ad- 
missions, and  hold  that  the  only  remedy  for  the  injured  party  in  such 
oases  lies  in  equity;  Jones  v.  Sasser,  1  Dev.  &  Bat.  462;  Sasser  v. 
Jones,  8  Iredeirs  Equity,  19 ;  West  v.  Tilghman,  9  Iredell,  163 ;  Dun- 
ley  V.  Eector,  5  English,  211. 

It  may,  however,  be  thought  that  the  statutory  provision,  which  ren- 
ders a  writing  necessary  for  the  creation  of  an  estate  in  land,  should  not 
be  dispensed  with  either  at  law  or  in  equity,  unless  on  the  ground  of 
actual  or  constructive  fraud ;  and  that  a  man  who  claims  to  rely  on  a 
verbal  contract,  and  dispense  with  the  certainty  of  written  evidence,  ought 
not  be  allowed  to  rely  on  the  doctrine  of  equitable  estoppel  to  repair  his 
own  laches;  Parker  v.  Barker,  2  Metcalf,  421 ;  Brewer  v.  The  Boston 
&  Worcester  Bd.  Co.,  5  id.  478 ;  Delaplain  v.  Hitchcock,  6  Hill,  17 ; 
Foster  v.  Redington,  1  Foster,  291 ;  Batchelder  v.  Sanborn,  4  id.  474 ; 
Bumham  v.  Harwood,  lb.  570;  Wilton  v.  Harwood,  28  Maine,  131. 
There  are  unquestionably  a  number  of  new  decisions  in  fovour  of  the 
position^  that  the  retraction  of  a  promise  on  the  faith  of  which  ano- 
ther has  acted,  is  a  constructive  fraud,  which  will  justify  the  interven- 
tion of  equity,  or  a  resort  to  the  aid  of  an  estoppel  at  law;  2  American  L.  C. 
684, 8d  ed. ;  2  Leading  Cases  in  Equity,  585, 2  Am.  ed. ;  even  where  relief 
cannot  be  afforded,  without  varying  the  terms  of  a  written  contract,  or  bind- 
ing and  passing  an  estate  in  land  by  oral  testimony.  Thus  it  is  well  settled 
in  Pennsylvania,  that  the  execution  of  a  written  agreement  or  promise, 
upon  an  assurance,  that  it  shall  be  construed  as  if  it  contained  a  oo- 
temporaneous  verbal  stipulation,  which  forms  no  part  of  its  terms, 
will  give  a  right  to  insist  on  the  performance  of  the  stipulation,  even 
when  the  effect  b  to  give  or  take  away  an  interest  in  land ;  Hurst  y. 
Eirkbride,  1  Yeates,  189 ;  Dinkla  v.  Marshall,  8  Binney,  587 ;  Christ  v. 
Diffenback,  1  S.  &  R.  464 ;  Partridge  v.  Clark,  4  Barr,  166 ;  Campbel 
V.  M'Clenehan,  6  S.  &  R.  171;  Morrison  v.  Morrison,  6  W.  &  S.  618. 
But  the  weight  of  authority  in  England  and  most  of  the  States  of  this 
country  seems  to  be,  that  those  who  chose  to  rely  on  the  honor  of  others, 
instead  of  employing  the  means  recognised  and  prescribed  by  law,  must 
submit  to  the  consequences,  which  arise  from  their  own  undue  confidence 
and  indiscretion ;  Lord  Imham  v.  Child,  1  Brown's  Ch.  92 ;  Cook  ▼. 
Eaton,  16  Barbour,  489. 

It  seems  to  be  universally  conceded,  that  one  who  accepts  a  benefit 
conferred  by  a  will,  is  estopped  both  in  equity  and  at  law,  from  dis- 
puting its  provisions,  or  claiming  property  to  which  he  is  entitled  in  his 
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own  rigbt^  bat  whioh  hae  been  bequeathed  by  the  testator  to  third  persoDS, 
at  all  events  without  making  them  a  compensation  equalling  the  full  value 
of  (he  gift  which  he  has  received  from  the  testator ;  Benedict  v.  Mont- 
gomery, 7  W.  &  S.  278 ;  Smith  v.  Guild,  34  Maine,  443 ;  Weeks  v.  Pat- 
ten, 18  id.  42 ;  1  Leading  Cases  in  Equity,  303, 2  Am.  Ed.  In  this  case, 
however,  as  in  every  other,  the  estoppel  will  not  arise  unless  the  acts  or 
declarations  constituting  it,  are  plainly  inconsistent  with  the  rights  which 
it  is  alleged  to  have  barred,  and  were  made  or  done  with  full  knowledge 
of  their  existence ;  Fitts  v.  Cook,  5  Cushing,  696. 

It  has  sometimes  been  doubted,  whether  the  fiekvour  which  the  law  shows 
to  minors,  should  not  extend  to  protecting  them  against  the  loss  of  that  by 
an  estoppel,  arising  out  of  their  words  and  actions,  which  they  were  not 
permitted  to  part  with  by  a  direct  contract.  It  is  evident,  that  where  a 
contract  is  voidable,  any  estoppel  which  is  solely  founded  upon  it  must  be 
invalid ;  Brown  v.  McKune,  6  Sandford,  224 ;  but  as  minors  are  equally 
liable  with  adults  for  torts,  it  would  seem  that  they  may  be  barred  by 
an  estoppel,  growing  out  of  a  course  of  conduct  which  is  fraudulent,  or 
equivalent  to  fraud  in  itself  or  its  consequences ;  Barham  v.  Turbeville, 
1  Swan,  437 ;  Whittington  v.  Wright,  9  Georgia,  23.  Yet  as  an  equi- 
table estoppel,  must  always  be  founded  either  wholly  or  in  part  on  the 
wrong  of  the  party  estopped,  the  age  of  the  minor  should  be  taken  into 
consideration  in  deciding  on  his  guilt  or  innocence,  and  he  should  not  be 
barred  by  what  he  has  done  or  said,  unless  there  is  sufficient  reason  for 
believing,  that  he  was  cognizant  of  his  own  rights,  and  aware  of  the  injuri- 
ous effect  which  his  conduct  might  produce  on  others. 

The  rule  that  every  estoppel  of  whatever  nature,  shall  be  mutual,  and 
shall  not  extend  beyond  the  parties  to  the  contract  or  transaction  in  which  it 
arises,  is  thoroughly  well  setded;  Griffin  v.  Richardson,  11  Iredell,  439 ;  The 
Cohoes  Co.  V.  Goss,  13  Barbour,  137 ;  Hoffner  v.  Noble,  11  Illinois,  531 ; 
Wright  V.  Hazen,  24  Vermont,  143 ;  and  necessarily  applies  to  those  which 
are  equitable  in  their  origin,  as  well  as  to  such  as  are  purely  legal,  and  hence 
a  declaration  or  admission  made  to  one  man,  can  seldom  be  absolutely 
oonclpsive  in  favour  of  another,  although  this  may  perhaps  admit  of 
some  real  or  apparent  qualification,  where  inducements  are  held  out  to  a 
number  of  persons  through  the  medium  of  statements  made  to  one.  It  should 
also  be  remembered  that  the  conclusive  effect  of  an  estoppel  embraces 
privies  as  well  as  parties,  and  bars  all  who  claim  under  the  person  originally 
barred ;  and  it  was  decided  in  McCravey  v.  Benson,  19  Alabama,  430, 
that  the  purchaser  of  a  chattel,  was  within  the  bar  of  an  estoppel  in  pais, 
growing  out  of  the  acts  and  declarations  of  the  vendor. 

It  would  seem  to  be  held,  in  New  York,  that  where  the  parties  to  an 
action  brought  for  the  recovery  of  land,  claim  through  the  same  person, 
they  shall  be  obliged  to  treat  the  whole  of  his  title  as  valid,  and  shall  not 
he  allowed  to  insist  on  that  portion  which  makes  in  their  o#n  favour,  and 
reject  the  rest  Thus,  where  the  plaintiff  claimed  under  a  mortgage  from 
A.,  he  was  held  to  be  estopped  from  controverting  a  life  estate,  which  was 
granted  to  the  defendant,  in  the  deed  under  which  A.  took  his  title;  Jack- 
son V.  Ireland,  3  Wend.  100.  So,  in  Denn  v.  Cornell,  3  Johnson's  Cases, 
174,  the  plaintiff  was  held  to  be  estopped,  by  a  recital  in  the  will  of  the 
ancestor^  under  whom  he  claimed  as  heir,  setting  forth  a  conveyance  of 
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the  premises  in  dispute  to  a  third  person,  and  was  not  allowed  to  gi?e 
parol  eyidence,  for  the  purpose  of  showing  that  the  conveyance  thus 
recited,  was  but  for  life.  It  may,  notwithstanding,  be  questioned,  whether 
these  were  proper  oases  for  the  application  of  the  doctrine  Of  estoppel,  and 
whether  they  should  not  have  been  referred  simply  to  the  rule,  under  which 
admissions  by  those  in  the  possession  of  land,  are  binding  on  all  who 
claim  title  under  them;  Smith  y.  Wait,  4  Barbour,  28.  But  if  thus 
regarded,  parol  evidence  should  have  been  admitted  for  the  purpose  of 
explanation  or  rebuttal.     Supra. 

It  has  been  held  in  New  York,  and  in  some  of  the  other  States  of  the 
Union,  that  the  acceptance  of  a  grant,  is  a  conclusive  admission  of  the 
title  of  the  grantor,  and,  therefore,  that  where  the  defendant  in  an  action 
of  dower  claims  under  the  husband,  he  is  estopped  from  denying  his  seisin 
against  the  widow;  Sherwood  v.  Vanderburgh,  2  Hill,  307;  Bowne  v. 
Porter,  17  Wend.  164 ;  Davis  v.  Darrow,  12  id.  67 ;  Hitchcock  v.  Har- 
rington,  6  Johnson,  293 ;  Collins  v.  Tony,  7  id.  279 ;  Embree  v.  Ellis, 
2  id.  123 ;  May  v.  Sillman,  1  Manning,  262 ;  Hamblin  v.  The  Bank  of 
Cumberland,  19  Maine,  69 ;  Hains  v.  Gardner,  1  id.  183 ;  1  Fairchild| 
183 ;  Stimson  v.  The  Thomastown  Bank,  28  Maine,  259 ;  Gayle  v.  Price, 
5  Eichardson,  525 ;  Wedge  v.  Moore,  6  Cushing,  8 ;  while  it  has  been 
decided  in  other  instances  that  the  estoppel  is  mutual,  and  the  widow  pre- 
cluded from  setting  up  a  defect  in  a  title  conveyed  by  her  husband  in  his 
lifetime,  as  a  bar  to  an  ejectment  brought  by  the  grantee ;  Bufferlow  ▼. 
Mason,  1  Devereux,  208 ;  Williams  v.  Bennett,  4  Iredell,  122 ;  G-randy 
V.  Bailey,  13  Iredell,  221.    The  same  principle  has  been  applied  under  « 
many  other  circumstances.     Thus  in  Sayles  v.  Smith,  12  Wend.  57,  a 
vendee  who  had  taken  a  deed  of  an  estate,  in  pursuance  of  previous  arti- 
cles of  agreement,  was  held  to  be  estopped  from  denying  the  title  of  the 
vendor.     And  this  doctrine  has  been  carried  to  the  extent  of  holding,  that 
an  agreement  under  seal,  to  accept  a  conveyance  or  lease,  will  estop  the 
covenantee  from  disputing  the  title  of  the  covenantor,  in  a  subsequent 
ejectment  by  the  latter  for  the  recovery  of  the  land ;  Jackson  v.  Ayres, 
14  Johnson,  225 ;  Springstein  v.  Schermerhorn,  12  id.  362 ;  Tindal  ▼• 
Den,  1  New  Jersey,  651.     It  would,  however,  appear,  notwithstanding 
these  decisions,  that  there  is  no  general  or  inflexible  principle,  which  pre- 
cludes the  grantee  of  land,  from  showing  either  that  the  grantor  had  no 
title,  or  none  which  was  capable  of  passing  by  the  grant     No  estoppel 
can  exist  which  is  not  mutual,  and  as  the  grantor  may  show  that  his  title 
was  defective  at  the  execution  of  the  conveyance,  and  recover  the  land  in 
opposition  to  his  own  deed,  (supra,  624,)  the  grantee  must,  obviously  be 
entitled  to  pursue  the  same  course.     An  estoppel  is  said,  by  Coke,  to  arise 
from  the  acceptance  of  an  estate ;  Coke,  Litt.  352  a ;  but  to  call  this  rule 
into  action,  there  must  be  an  estate  to  be  accepted,  and  actually  passed  to 
the  person  accepting,  which  in  the  case  of  conveyances  by  deed,  ia  the 
very  point  in  question.    This  passage  in  Coke,  therefore,  only  applies  to 
the  common  law  assurances  by  feoffment,  fine  or  recovery,  which,  when 
properly  employed,  necessarily  passed  an  estate  either  bj  right  or  bj 
wroflg.     It  is  in  fact  obvious,  that  if  the  acceptance  of  a  conveyance, 
precluded  the  grantee  from  disputing  the  estate  of  the  grantor,  covenants 
for  title  would  be  mere  nullities,  because  no  recovery  can  be  had  on  Ihem 
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in  any  case^  without  showing  that  the  title  convejed  bj  the  covenantor  is 
defective. 

It  was  accordingly  said  in  Small  v.  Proctor,  15  Mass.  499,  that  the 
grantee  of  land  may  deny  the  seisin  or  title  of  his  grantor,  as  every  day 
happens  in  actions  on  covenants  for  title.  The  same  view  was  taken  in 
G-rant  v.  Wainman,  8  Bing.  N.  C.  69,  and  the  acceptance  of  a  conveyance, 
held  not  to  estop  the  grantee  from  pleading  the  want  of  seisin  of  the 
grantor,  in  bar  of  a  writ  of  dower  brought  by  his  widow,  and  from  sup- 
porting this  plea,  by  showing  the  land  was  leasehold,  although  it  was 
described  as  freehold  in  the  deed.  It  was  said  by  Tindal,  C.  J.,  that  if 
an  estoppel  existed,  it  must  of  necessity  be  mutual,  and  that  it  could  not 
be  contended,  that  if  a  husband  conveyed  freehold  as  leasehold,  his  widow 
would  be  concluded  from  showing  the  real  nature  of  the  estate.       y^ 

In  the  case  of  Osterhout  v.  Shoemaker,  3  Hill,  518,  the  Supreme  Court 
of  New  York  receded  from  the  ground,  that  the  acceptance  of  a  convey- 
ance is  an  absolute  bar  against  denying  the  title  of  the  grantor,  and  held, 
that  no  estoppel  arises,  where  possession  does  not  accompany  the  deed, 
whatever  may  be  the  rule  where  it  does.  It  was  said,  that  the  cases  which 
had  determined,  that  the  grantee  of  the  husband  is  necessarily  estopped 
from  denying  his  seisin  in  a  writ  of  dower  brought  by  the  wife,  were  ques- 
tionable in  principle,  and  were  only  followed,  in  order  as  not  to  disturb  the 
course  of  decision.  And  it  would  now  seem  to  be  well  settled  on  autho- 
rity as  well  as  on  principle,  that  the  mere  acceptance  of  a  conveyance,  does 
not  estop  the  grantee  from  showing,  that  the  grantor  had  no  estate  in  the 
land  conveyed ;  Sparrow  v.  Kingman,  1  Comstock,  242 ;  Averill  v.  Wil- 
son, 4  Barbour,  180. 

The  same  view  was  taken  in  Warder  v.  Woodroffe,  6  English,  Arkan- 
sas, 82,  where  the  remarks  made  above  were  cited  and  adopted,  as 
giving  a  correct  exposition  of  tbe  law.  When,  however,  a  vendee 
obtains  and  keeps  possession  of  land  under  a  contract  of  sale,  which 
is  not  fulfilled,  he  will,  unquestionably,  be  estopped  from  setting  up 
a  defect  in  the  title,  as  a  defence  to  an  ejectment  by  the  vendor,  or 
a  suit  for  the  purchase-money;  Jackson  v.  Hotchkiss,  6  Cowen,  401. 
A  similar  decision  was  made  in  Galloway  v.  Finley,  12  Peters,  264 ; 
where  it  was  held  that  a  vendee  who  has  gone  into  possession,  under  the 
vendor,  is  virtually  in  the  position  of  a  tenant,  and  will  not  only  be 
precluded  from  using  the  defects  in  the  vendor's  title,  to  deprive  him  of  the 
land  without  paying  for  it,  but  will  be  compelled  to  make  any  steps 
which  he  may  have  taken  to  complete  the  title,  subservient  to  the  pur- 
poses of  the  contract,  instead  of  a  means  of  defeating  it.  But  this 
is  evidently  a  branch  of  the  doctrine  of  equitable  estoppel,  and  not  a 
technical  rule  of  the  common  law,  and  only  applies  where  the  circumstances 
are  such,  as  to  render  it  the  duty  of  the  vendee,  to  surrender  the  possession, 
which  he  has  derived  from  the  vendor  before  contesting  his  title ;  Glen 
V.  Gibson,  9  Barbour,  634 ;  Price  v.  Johnston,  1  Ohio,  N.  S.  390 ; 
Blight's  Lessee  v.  Rochester,  7  Wheaton,  535.  The  mutual  estoppel  of 
mortgagor  and  mortgagee,  which  is  admitted  in  England,  while  that  of  an 
ordinary  deed  of  conveyance  is  denied,  Doe  v.  Clifton,  4  A.  &  E.  809 ; 
Doe  V.  Yickers,  id.  782,  is  founded  upon  the  same  principle  as  that  which 
exists  between  vendor  and  vendee,  and  grows  out  of  the  injustice  of  with- 
drawing an  express  or  implied  admission,  to  the  injury  of  those  who  have 
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acted  upon  it,  by  entering  into  engagements  from  which  they  would  otherwise 
have  refrained ;  Barber  v.  Harris,  16  Wendell,  667.  The  reasons  which 
preclude  a  vendee  from  denying  the  title  of  the  vendor,  may  continue  to 
operate,  after  the  contract  has  been  consummated  by  the  execution  of  the 
deed,  but  the  estoppel  is  the  same  afterwards  as  it  was  before;  and 
grows  not  out  of  the  deed,  but  of  the  transfer  of  possession  which  pre- 
cedes or  accompanies  it.  Whether  it  will  be  binding  in  any  particular 
case,  either  on  the  parties  or  those  claiming  through  them,  must  therefore 
depend  on  the  circumstances  under  which  the  question  arises ;  and  although 
the  grantee  should  not  be  allowed  to  set  up  a  mere  defect  in  the  title 
of  the  grantor,  from  which  he  himself  has  sustained  no  injury,  as  a 
ground  either  for  refusing  to  pay  the  purchase-money,  or  resisting  the 
widow's  claim  for  dower,  which  may  be  presumed  to  have  been  taken  into 
view  by  both  parties,  in  fixing  the  price  of  the  land,  it  may  be  just 
to  permit  him  to  show,  that  he  has  bought  in  a  paramount  title,  in 
good  faith,  and  to  prevent  an  eviction;  Gkyle  v.  Price,  5  Richardson, 
525.  In  like  manner,  a  widow  who  has  come  into  possession  under  her 
husband,  should  be  prevented  from  relying  on  a  flaw  in  the  title,  con- 
veyed by  him  as  a  bar  to  the  recovery  of  the  grantee ;  Doe  v.  Skirrow, 
7  A.  &  E.  157;  although  it  would  be  unjust  to  preclude  her  from 
showing  title  in  herself ;  unless  there  is  something  improper,  or  wrongful, 
in  the  mode  of  its  acquisition.  The  estoppel  is  derived  from,  and  should 
be  varied  according  to  circumstances,  and  the  Court  would  seem  to  have 
gone  too  far,  in  Grandy  v.  Bailey,  13  Iredell,  221,  in  treating  it  as  inflexible, 
and  incapable  of  being  moulded,  to  meet  the  requisitions  of  justice  in  each 
particular  case. 

It  is  well  settled,  that  a  tenant  cannot  ordinarily  deny  his  landlord's 
title ;  but  the  origin  and  limits  of  the  rule  are  obscure  and  ill  defined. 
It  is  frequently  stated  as  an  absolute  and  common  law  estoppel,  but  it  is 
really  derived  from  many  different  sources,  and  based,  for  the  greater  part, 
on  equitable  rather  than  on  legal  grounds.  It  did  not  exist  at  common  law, 
unless  the  lease  were  by  deed  indented,  when  the  estoppel  arose  from  the 
indenture,  and  not  from  the  tenancy ;  Lit.,  eeot.  58 ;  Coke,  Lit  47  b. 
Thus  nil  habuit  in  tenementis,  is  a  good  plea  in  bar  to  an  action  of  debt 
for  rent  reserved  on  a  parol  demise ;  Chettle  v.  Pound,  1  Ld.  Raymond, 
746 ;  Davis  v.  Shoemaker,  1  Rawle,  135 ;  Naglee  v.  IngersoU,  7  Barr, 
185 ;  and  even  to  a  suit  for  rent  reserved  on  a  deed  indented,  unless  the 
deed  is  declared  on,  although  the  indenture  may  be  replied  as  an  estoppel. 
And  if  the  lessor  proceeded  by  distress  instead  of  action,  he  was  still 
obliged  to  set  forth  his  title  in  full  in  the  avowry ;  Silly  v.  Dally,  1  Ld. 
Raymond,  534 ;  Harrison  v.  Mcintosh,  1  Johnson,  380 ;  which  neces- 
sarily implied,  that  the  tenant  might  put  it  in  issue  by  a  traverse,  unless 
estopped  by  something  more  than  the  mere  existence  of  the  tenancy. 
Thus  in  Davis  v.  Tyler,  18  Johnston,  490,  where  the  tenant  pleaded, 
that  the  landlord  was  not  seised  Of  the  premises  for  which  he  avowed, 
and  the  landlord  replied  a  parol  demise  as  an  estoppel,  the  replication  was 
held  bad,  and  the  plea  good. 

It  has,  however,  been  settled  law  since  the  time  of  Lord  Holt,  what- 
ever it  may  have  been  in  that  of  Littleton,  that  although  the  tenant  may 
plead  nil  habuit  in  tenementis  to  an  action  of  debt  for  rent,  he  must  faU 
at  the  trial  if  the  landlord  show  any  interest,  although  limited  to  an 
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estate  at  will  or  a  bare  possession ;  Chettle  v.  Pound,  1  Ld.  Baymond| 
746;  Moore  v.  Beasley,  5  Hammond,  206.  The  action  of  debt  was 
moreover  saperseded,  where  the  lease  was  parol;  bj  that  for  use  and 
occupation,  which  was  founded  upon  the  actual  or  constructive  possession 
of  one  party,  under  an  express  or  implied  contract  with  the  other,  and 
therefore  did  not  admit  of  a  traverse  of  the  landlord's  title ;  Lewis  v. 
Willis,  1  Wilson,  314 ;  Cobb  v.  Arnold,  8  Metcalf,  398.  The  title  of 
the  landlord;  however^  remained  open  to  contest  when  he  avowed  for  a 
distress^  until  the  passage  of  the  11  Geo.  2,  c.  19,  which  dispensed  with 
the  necessity  for  setting  it  forth  in  the  avowry,  and  impliedly  took  away 
the  right  to  deny  it  by  plea,  and  thus  compel  the  avowant  to  do  subse- 
quently, what  he  had  been  excused  from  doing  at  first ;  Sullivan  v. 
Stradling,  2  Wilson,  208.  This  provision  was  introduced  into  Pennsyl- 
vania at  an  early  period,  and  subsequently  into  the  revised  statutes  of 
New  York;  Morris  on  Replevin,  page  121. 

It  is,  therefore,  evident,  that  the  rule  which  precludes  the  tenant  from 
denying  the  landlord's  title  in  actions  personal,  is  founded  on  special  and 
particular  causes,  and  is  not  a  general  or  common  law  estoppel.  And 
although  the  tenant  is  ordinarily  estopped  from  denying  the  right  of  the 
landlord,  in  real  or  possessory  actions  brought  for  the  recovery  of  the  land, 
yet  the  estoppel  is  manifestly  equitable  and  not  legal.  It  would  seem  not 
to  have  become  an  absolute  or  well  settled  rule,  until  the  latter  end  of 
the  last  century,  although  it  must  have  been  introduced  at  an  earlier 
period ;  Knight  v.  Smyth,  4  M.  &  S.  347.  It  is  well  known,  that  a 
recovery  cannot  be  had  in  ejectment,  without  proof  of  title,  and  that  it 
may  be  defeated,  by  proving  an  outstanding  title  in  a  third  person.  The 
result  of  allowing  the  tenant  to  deny  the  right  of  the  landlord,  in  an 
ejectment  for  the  land,  would  therefore  be  to  take  the  estate  from  the 
latter,  and  confer  it  on  the  former,  whenever  there  was  a  defect,  either  in 
the  title  itself,  or  the  proof  brought  forward  to  sustain  it.  This  would 
obviously  be  equally  inconsistent  with  public  policy  and  private  faith, 
and  would  prevent  men  from  letting  their  property,  even  when  they  were 
unable  to  use  it  themselves.  When  therefore  possession  is  obtained  under 
a  lease,  the  lessee  is  estopped  from  keeping  the  land  in  violation  of  the 
agreement,  under  which  it  was  acquired.  It  is  accordingly  well  settled, 
both  in  England  and  this  country,  that  a  tenant  can  neither  deny  his 
landlord's  title  in  ejectment,  nor  set  up  an  outstanding  or  paramount  title 
in  himself  or  a  third  *person ;  Cauffman  v.  The  Congregation,  6  Binney, 
62 ;  Galloway  v.  Ogle,  2  id.  471 ;  Jackson  v.  Harper,  6  Wend.  246 ; 
Cooper  V.  Smith,  8  Watts,  636;  Stewart  v.  Roderick,  4  Watts  &  Ser- 
geant, 188;  Lansford  v.  Alexander,  4  Dev.  &  Bat.  40;  Callendcr  v. 
Sherman,  5  Iredell,  711 ;  Ogden  v.  Walker,  6  Dana,  420 ;  Love  v. 
Edmondson,  1  Iredell,  152 ;  Winnord  v.  Bobbins,  3  Humphreys,  614  ; 
Jackson  v.  Stewart,  6  Johnson,  54 ;  Jackson  v.  Stiles,  1  Cowen,  575 ; 
Philan  v.  Kelly,  25  Wend.  392;  Sharpe  v.  Kelly,  5  Denio,  431. 
Pope  V.  Harkins,  16  Alabama,  321 ;  Howell  v.  Ashmon,  2  New  Jersey, 
261 ;  Mclntyre  v.  Patton,  9  Humphreys,  447 ;  Burke  v.  Hale,  3  En- 
glish, 428;  Syme  v.  Sanders,  4  Strobhart,  196,  ib.  341.  The  estoppel 
is  not  limited  to  the  original  parties  to  the  lease,  but  extends  to  all  who 
come  in  under  the  tenant ;  Emerick  v.  Tavener,  9  Grattan,  221 ;  Kluge 
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V.  LacheDoar,  12  Iredell,  180 ;  Lunsford  v.  Alexander,  4  Dey.  &  Bat. 
40 ;  Jackson  v.  Supane,  3  Johnson,  499 ;  or  take  by  descent  or  purchaae 
from  the  landlord ;  Tuttle  v.  Reynolds,  1  Vermont,  80 ;  Blantin  y.  Wbi- 
taker,  11  Humphreys,  313 ;  and  applies  in  actions  brought  for  the  recovery 
of  rent ;  Gray  v.  Johnson,  14  New  Hampshire,  414 ;  Pope  v.  Harkins, 
1 6  Alabama,  321 ;  as  well  as  in  those  which  are  instituted  to  obtain  pos- 
session of  the  premises,  after  the  end  or  other  determination  of  the  term ; 
Cobum  v.  Palmer,  8  Gushing,  124 ;  Dakes  v.  Munroe,  ib.  282 ;  Falkner 
T.  Beers,  2  Douglass,  117  ;  Cobb  v.  Arnold,  12  Metcalf,  39 ;  Callender  y. 
Sherman,  5  Iredell,  711 ;  Newman  y.  Maokin,  13  S.  &  Me.  383 ;  Sharp 
y.  Kelly,  5  Denio,  431 ;  Sheeton  v.  Doe,  6  Alabama,  230 ;  Henley  y. 
The  Bank,  16  id.  162.  It  will  be  enforced  in  a  summary  proceeding  for 
an  unlawful  detainer,  as  well  as  in  a  more  formal  action ;  Emeriek  y. 
Tavener,  and  will  operate  even  where  the  defect  of  the  landlord's  title 
appears  from  his  own  evidence,  Oray  v.  Johnson ;  for  the  inequity  of 
taking  advantage  of  it,  is  the  same,  whether  it  be  or  be  not  apparent. 

This  estoppel,  however,  has  all  the  marks  of  an  equitable,  and  none  of 
those  of  a  legal  estoppel ;  Den  v.  Ashmore,  2  Zabriskie,  261 ;  Pierce  y. 
Brown,  24  Vermont,  ]  65, 174.  It  applies  when  the  tenant  has  obtained 
possession  of  the  land  on  the  faith  of  the  lease,  or  when  his  acceptance  of 
the  lease  has'  prevented  the  landlord  from  gaining  a  possession,  which  he 
was  entitled  to  have,  and  would  otherwise  have  acquired;  Wilson  v.  Lord 
Townsend,  2  Vesey,  jun.  698 ;  Hill  v.  Benner,  1  Penna.  B.  402 ;  Hooken- 
bury  v.  Snider,  2  W.  &  S.  240 ;  Rogers  y.  Pitcher,  5  Taunton,  242 ; 
Gravener  v.  Woodhouse,  1  Bing.  38;  Cornish  v.  Sewell,  8  B.  &  C.  471 ; 
but  not  when  a  tenant  already  in  possession  agrees  to  hold  of  another, 
under  a  mistaken  impression,  that  he  has  a  good  title ;  Swift  v.  Dean, 
11  Vermont,  325 ;  Washington  v.  Conrad,  2  Humphreys,  582 ;  Sheatoa 
y.  Carroll,  16  Alabama,  148 ;  Isaac  v.  Clark,  2  Gill,  1 ;  Stokea  y. 
M<Kibbin,  1  Harris,  .267 ;  Swift  v.  Dean,  1  Vermont,  353 ;  nor  in  any 
case  where  he  can  retain  possession,  without  controverting  anything 
which  he  expressly  or  impliedly  admitted  when  he  took  it ;  Gregory  y. 
Doidge,  5  Bing.  474 ;  Clarige  v.  Mackenzie,  4  M.  &  G.  472. 

This  is  emphatically  true  when  the  assent  of  the  tenant,  is  procared 
through  fraud  or  misrepresentation  on  the  part  of  the  landlord;  Hamil- 
ton v.  Marsden,  6  Binney,  45 ;  Miller  v.  M<Brier,  14  S.  &  B.  382 ;  Glein 
v.  Reise,  6  Watts,  44 ;  Sheetz  y.  Elliott,  103,  Humphreys,  183.  And  it 
was  held  in  Hill  v.  Benner,  and  Hockenbury  v.  Snider,  that  the  mere  fact 
of  inducing  a  tenant  in  actual  possession,  although  without  title,  to  accept 
a  lease  from  one  who  has  neither  title  nor  possession,  and  thus  acknow- 
ledge a  right  which  has  no  existence,  carries  with  it  such  an  implic«^oa 
of  fraud  or  undue  influence,  as  will  prevent  the  lease  from  operating  as  an 
estoppel,  in  favour  of  the  lessor.  The  estoppel  of  the  tenant,  moreover, 
only  debars  him  from  contesting  the  validity  of  the  title,  at  the  time  when 
the  lease  was  made  and  possession  given,  and  not  from  showing  that  the 
right  which  the  landlord  then  had,  was  defeasible  or  limited  in  its  nature, 
and  has  since  expired  or  been  defeated ;  Jackson  v.  Bowland,  6  Wend. 
666  ;  Byers  v.  Harwell,  9  Barbour,  615 ;  Devatoh  v.  Newson,  3  Ham- 
mond, 57.    Thus  a  tenant  may  set  up  a  payment  to  a  mortgagee,  oo  a 
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mortgage  antecedent  to  the  lease,  or  an  attornment  to  him,  in  bar  of 
an  action  brought  by  the  lessor  to  recover  the  rent,  or  the  possession 
of  the  premises;  Smith  v.  Sheppard,  15  Pick.  147 ;  Welch  y.  Adams,  1 
Metcalf,  494 ;  Doe  y.  Barton,  11  A.  &  E.  815.  Snpra  yol.  I.,  700.  Pierce 
y.  Brown,  24  Vermont,  165;  Morse  y.  Goddard,  13  Metcalf,  177; 
Knowles  v.  Maynard,  13  id.  352 ;  becanse  the  tenant  is  entitled  to  acqui- 
esce in  what  he  cannot  resist,  and  to  attorn  in  the  first  instance,  instead 
of  going  out  of  possession,  and  then  returning  under  a  new  lease.  And  as 
no  logical  or  sound  distinction  can  be  taken,  between  proof  of  a  mortgage 
prior  to  the  lease,  and  of  any  other  defect  in  the  lessor's  title,  these  cases 
necessarily  imply  what  indeed  seems  the  better  opinion,  that  the  tenant  may 
plead  a  lease  taken  in  good  faith  from  a  third  person,  to  ayoid  an  eyiction 
by  title  paramount,  in  bar  of  an  action  brought  by  the  lessor  under  whom 
he  came  into  possession ;  George  y.  Putney,  4  Cushing,  851 ;  Jordan  y. 
Marsh,  9  Iredell,  231;  Tilghman  y.  Little,  13  Illinois,  239;  although  it 
is  eyideut  that,  under  these  circumstances,  the  burden  of  proof  should  be 
cast  on  the  tenant,  and  that  he  should  be  held  to  the  establishing  his  case 
with  the  same  strictness,  as  if  he  were  an  actor  and  not  a  defendant ; 
Morse  y.  Goddard.  But  in  some  of  the  States  the  courts  refuse  to  recog- 
nise this  distinction,  and  treat  the  estoppel  as  an  absolute  bar,  eyen  when 
an  attornment  has  been  made  in  good  faith,  to  the  holder  of  an  adyerse 
and  paramount  title,  and  in  order  to  ayoid  an  eyiction  ;  Freeman  y. 
Heath,  13  Iredell,  498 ;  Grandy  y.  Bailey,  ib.  211 ;  unless  the  latter  has 
preyiously  obtained  a  yerdict  and  judgment,  in  an  ejectment  or  other 
or  real  possessory  action,  brought  for  the  recoyery  of  the  premises ;  Cham- 
bers y.  Pleak,  6  Dana,  426.  «  The  general  rule  is,''  said  Ruffin,  0.  J., 
in  Freeman  y.  Heath,  <<  that  a  lessee  cannot  deny  his  lessor's  title  until  he 
is  discharged  from  the  estoppel,  arising  out  of  his  lease  and  possession,  by 
yielding  up  the  possession  to  his  lessor ;  Smart  y.  Smith,  2  Deyereuz, 
258.  He  cannot  enable  himself  to  resist  his  landlord,  by  merely  leaying 
the  premises,  and  then,  before  the  landlord  gets  in,  going  back  into  pos- 
session under  some  other  claim  of  title,  for  that  is  plainly  incompatible 
with  the  lessor's  right,  to  haye  back  the  possession  which  the  tenant 
engaged  to  restore." 

It  is  eyident  from  what  has  been  said,  that  the  estoppel  between  landlord 
and  tenant,  stands  on  the  same  footing  with  that  which  subsists  between  yen* 
dor  and  yendee,  and  mortgagor  and  mortgagee;  Wilson y.  Watkins,  3  Peters, 
43 ;  Brooker  y.  Walker,  1  Vermont,  18,  and  grows  out  of  the  injustice  of 
permitting  a  possession  obtained  for  a  specific  purpose,  to  be  withheld  after 
that  purpose  has  failed  or  been  fulfilled,  Greeno  y.  Munson,  9  Vermont,  37. 
It  applies,  therefore,  in  all  eases,  where  an  attempt  is  made  to  retain  the  pos- 
session of  land  in  yiolation  of  good  faith,  and  to  the  injury  of  the  person  to 
whom  it  rightfully  belongs ;  Tindall  y.  Den,  1  Zabriskie,  651 ;  Kelly  y. 
Kelly,  10  Shepley,  192.  Hence,  a  yendee  in  possession  cannot  purchase 
in  an  outstanding  title,  and  then  set  it  up  as  a  reason  for  refusing  to  com- 
ply with  the  contract  of  sale ;  Kirk  y.  Taylor,  8  B.  Monroe,  262 ;  Loye  y. 
Edmondson,  1  Iredell,  152,  unless  the  circumstances  of  the  case  are  such  as 
to  entitle  him  to  rescind  the  contract,  and  refuse  to  pay,  or  to  recoyer  back 
the  whole  of  the  purchase-money ;  Kirk  y.  Taylor ;  Loye  y.  Edmondson, 
1  Iredell,  152 ;  nor  can  the  yendor  or  those  claiming  under  him,  keep  the 
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vendee  out  of  possesBion,  by  acqairing  and  setting  up  a  title  inconBistent 
with  that  which  he  agreed  to  sell ;  Upshaw  y.  MoBride^  10  B.  Monroe, 
202 ;  Grandy  v.  Bailey,  13  Iredell^  221.  Hence  when  the  vendor  re- 
mains  in  possession  after  the  execution  of  the  deed,  with  an  understanding 
that  possession  shall  be  surrendered  at  his  death,  his  widow  will  be 
estopped  from  setting  up  an  outstanding  title  in  a  third  person,  as  a  bar 
to  an  ejectment  brought  by  the  heirs  of  the  purchaser ;  Doe  v.  Skirrow, 
7  A.  &  E.  157.  And  it  is  equally  well  settled,  on  the  other  hand,  that 
as  this  class  of  estoppels  is  founded  upon  the  injustice  of  keeping  posses- 
sion of  the  land,  in  violation  of  the  express  or  implied  understanding  of 
the  parties,  they  cease  to  exist  as  soon  as  it  has  been  surrendered  ;  Camp 
V.  Camp,  5  Cowen,  291 ;  Mosheir  v.  Beding,  3  Fairfield,  478 ;  Keed  v. 
Shepley,  1  Vermont,  302. 

No  portion  of  the  law  of  equitable  estoppel  is  more  important,  than  that 
which  applies,  when  a  sale  made  without  authority  or  title,  is  sanctioned  at 
the  time  or  ratified  subsequently  by  the  owner,  and  renders  the  title  of 
the  purchaser  valid,  by  imposing  silence  on  the  only  person  entitled  to 
contest  it ;  supra  Bird  v.  Benton,  2  Devereux,  179 ;  GDvernor  v.  Free- 
man, 4  id.  472 ;  Grace  v.  Mercer,  10  B.  Monroe,  261.  The  principle  is 
wholly  irrespective  of  the  nature  of  the  property  sold;  The  Common- 
wealth V.  Sherman's  Administrators,  6  Harris,  343,  and  will  be  so  moulded 
as  to  prevent  fraud  and  injustice,  in  whatever  form  they  may  present 
themselves;  Muse  v.  Letterman,  13  S.  &  B.  167.  Thus,  a  right  arising 
under  a  legacy  in  a  will,  or  a  gift  by  the  testator  in  his  lifetime,  may  be 
extinguished  by  allowing  the  executor  to  charge  himself  with  the  value  of 
the  property  in  his  account,  and  apply  it  to  the  payment  of  distributees  or 
creditors;  Harrison  v.  Pool,  16  Alabama,  167 ;  M<Crevey  v.  Remson,  19 
id.  430.  In  like  manner,  the  purchase  of  a  debt,  on  the  faith  of  an 
admission  by  the  debtor  of  his  liability  to  pay  it,  will  deprive  him  of  the 
right  of  taking  defence  to  any  suit  which  may  be  brought  subsequently  on 
behalf  of  the  purchaser;  Sloan  v.  The  Richmond  Trading  Company,  6 
Blackford,  176 ;  Williams  v.  Park,  6  Carter,  230 ;  Crout  v.  De  Wolf,  1 
Rhode  Island,  393 ;  Swanson  v.  Walker,  3  Texas,  93 ;  Truscott  v.  Robin- 
son, 4  Barbour,  495.  Nothing  is  better  settled,  than  that  the  express  or 
even  tacit  acquiescence  of  the  owner,  in  an  unauthorized  sale  of  chattels 
personal,  will  preclude  him  from  questioning  the  title  of  the  vendor;  Cox 
V.  Buck,  3  Strobhart,  367 ;  Thompson  v.  Blanchard,  4  Comstock,  303  ; 
Brewster  v.  Baker,  16  Barbour,  613 ;  and  in  the  case  last  cited,  such 
an  estoppel  was  held  to  arise  from  the  failure  of  the  owner  to  inform  a 
purchaser,  who  had  bought  on  credit,  of  the  real  state  of  the  title,  and 
thus  put  him  on  his  guard  against  paying  the  purchase-money.  It  has  in 
like  manner  been  long  and  well  established  in  equity,  and  is  now  held  in 
most  courts  of  law,  that  every  one  who  encourages,  or  even  stands  by  and 
sanctions  the  acquisition  of  land  by  another,  will  not  only  be  estopped 
from  invalidating  the  interest  thus  acquired,  by  the  subsequent  assertioii 
of  any  title  which  he  held,  with  full  knowledge  at  the  time,  but  will  be 
compelled  to  make  a  conveyance  to  the  purchaser;  Carpenter  v.  Stilwell^ 
12  Barbour,  128 ;  Doub  v.  Mason,  2  Maryland,  380;  2  Leading  Cases  in 
Equity,  part  1,  472,  Am.  ed. ;  Savage  v.  Foster,  9  Modern,  35 ;  Shaplej 
V.  Rangley,  1  W.  &  M.  213 ;  Vanhorn  v.  Frick,  3  S.  &  R.  278 ;  Carr  v. 
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Wallace,  7  Watts,  100 ;  Rangely  v.  Spriag,  8  Shepley,  130 ;  Thompson 
T.  SaDborn,  11  New  Hampshire,  201.  The  rule  is  a  broad  one,  and 
applies  equally,  whether  the  sale  be  public  or  private,  the  act  of  the  par- 
ties themselves,  or  the  act  of  the  law;  Billington  y.  Welch,  5  Binney, 
129 ;  Covert  v.  Irving,  3  S.  &  R.  289  -,  Epley  v.  Witherow,  7  Watts,  163 ; 
Eishbeck  y.  Zimmerman,  2  Barr,  317 ;  Moreford  v.  Bliss,  12  B.  Monroe, 
265 ;  Otis  v.  Sill,  8  Barbour,  172 ;  Whittington  v.  Wright,  9  Georgia, 
313 ;  Brown  v.  The  Bank  of  Chambersburg,  ib.  187 ;  Bandall  v.  Silver- 
thorn,  4  ib.  177;  Biddle  v.  Moore,  3  Barr,  161;  Read  v.  Heesley,  2  B. 
Monroe,  254 ;  Wallace  v.  Tate,  6  id.  529 ;  the  only  difference  being,  that 
as  sales  by  authority  of  law  are  usually  limited  to  the  interest  of  the 
defendant  in  the  execution,  clearer  proof  will  be  necessary  than  in  other 
cases,  to  estop  a  third  person  from  asserting  an  adverse  interest,  which  is 
not  prima  facie  within  the  scope  of  the  sale;  Menges  v.  Oyster,  4  W.  &  S. 
20.  It  has  been  held  in  like  manner,  in  a  number  of  instances,  that  the 
erection  of  permanent  structures  or  buildings  on  land,  with  the  consent 
or  acquiescence  of  the  owner,  and  in  ignorance  of  his  title,  will  give  the 
person  by  whom  the  expenditure  is  made,  all  the  rights  of  a  purchaser, 
and  entitle  him  to  be  protected  in  the  enjoyment  of  the  fruits  of  his 
money  or  labour ;  Stiles  v.  Cowper,  3  Atkins,  692 ;  Carr  v.  Wallace,  7 
Watts,  396;  Pittsburgh  v.  Scott,  1  Barr,  309;  Robinson  v.  Erwin,  2  Penn. 
R.  19;  Hamilton  v.  Hamilton,  4  Barr,  195;  Hall  v.  Fisher,  9  Barbour,  17; 
although  it  has  been  decided  in  others  thai  this  result  will  not  follow,  un- 
less there  has  been  a  fraudulent  concealment  or  mis-statement  of  the  true 
state  of  the  title,  as  distinguished  from  a  mere  promise  or  assurance  that 
it  shall  not  be  enforced  to  the  prejudice  of  the  other  party ;  Carlton  v. 
Reddington,  1  Foster  291 ;  Batchelder  v.  Sanborn,  4  id.  474 ;  Leland  v. 
Oassett,  17  Vermont,  403  ;  Wilson  v.  Harwood,  23  Maine,  131.  And 
the  better  opinion  would  unquestionably  seem  to  be,  that  no  estoppel  can 
spring  from  silence  or  acquiescence,  in  this  or  any  other  case,  unless  there 
are  some  special  circumstances  which  make  it  a  duty  to  speak ;  Clabaugh 
V.  Byerly,  7  Gill,  384 ;  although,  there  can  be  no  doubt,  that  where  there 
are,  equity  will  apply  the  maxim  which  was  cited  and  enforced  in  Belk- 
nap V.  Nevins,  2  Johnson,  573,  that  he  who  is  silent,  when  con- 
science requires  him  to  speak,  shall  be  debarred  from  speaking,  when 
conscience  requires  him  to  be  silent ;  Morford  v.  Bliss,  12  B.  Monroe,  255. 
It  should,  moreover,  be  remembered,  that  the  rules  which  preclude  a 
man  from  claiming  what  is  conceded  to  be  his  own  property,  are  highly 
penal  in  their  character,  and  ought  not  to  be  enforced  unless  all  the  circum- 
stances concur,  which  are  necessary  to  the  creation  of  an  equitable  estop- 
pel; Morris  v.  Moore,  11  Humphreys,  433.  It  must  appear  that  he  was 
acquainted  with  his  title,  and  wilfully  concealed  or  mis-stated  it,  for  there 
would  be  the  grossest  injustice,  in  construing  ignorance  or  misapprehension 
of  the  true  nature  or  existence  of  a  right,  into  a  forfeiture  of  the  power  to 
enforce  it ;  Morris  v.  Moore ;  Tilghman  v.  West,  8  Iredell,  83 ;  Roys- 
ton  V.  Howie,  15  Alabama,  309.  It  should  also  be  shown,  that  the 
language  or  conduct  of  the  owner,  was  the  direct  motive  or  inducement,  to 
the  outlay  or  expenditure  of  the  person  who  purchased  the  land  or  made 
the  outlay,  so  as  to  afford  just  ground  for  an  inference,  that  the  wrong 
done  by  the  one  occasioned  the  loss  incurred  by  the  other ;  Brewer  v. 
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Srewer,  19  Alabama,  481 ;  Morton  v.  Hodgdoo,  82  Maine,  827 ;  Morris 
T.  Moore;  The  Cambridge  Institution  v.  Littlefield,  6  Cushing,  216; 
Watkins  v.  Peck,  18  New  Hampshire,  860;  Otis  v.  Sill,  8  Barbour,  102; 
Darlington's  Appropriation,  1  Harris,  480.  Hence,  ignorance  of  the  true 
state  of  the  title  on  the  part  of  the  purchaser,  must  concur  with  wilful 
misrepresentation  or  concealment  on  that  of  the  buyer ;  and  an  attempt  to 
deceive  will  be  insufficient,  unless  it  has  resulted  in  actual  deception  and 
consequent  injury;  Casey  ▼.  Inloes,  1  Grill,  480;  Lawrence  v.  Brown, 
1  Selden,  894. 

It  would  moreover  appear  that  in  this,  as  in  other  cases,  a  mis-statement 
or  concealment  will  not  operate  as  an  estoppel,  unless  wilfully  and  actu- 
ally fraudulent,  or  attended  by  such  gross  negligence  and  indifference  to 
the  rights  of  others,  as  to  be  equivalent  to  actual  and  premeditated  fraud ; 
Morris  y.  Moore ;  Parker  v.  Barker,  2  Metcalf,  421.  What  shall  be 
such  a  suppressio  veri,  or  suggestio  falsi,  as  to  bring  the  rule  into  action, 
must  unquestionably  depend  in  a  great  degree  on  the  circumstances  of 
each  particular  instance ;  but  some  degree  of  moral  turpitude  would  seem 
indispensably  necessary  to  give  mere  silence  or  acquiescence,  the  force  of 
a  peremptory  estoppel;  Clabaugh  v.  Byerly,  7  Gill,  854.  Good  faith 
and  diligence  must  moreover  concur  on  one  side,  with  the  want  of  them 
on  the  other,  and  no  estoppel  will  arise  in  the  absence  of  actual  fraud, 
unless  the  purchaser  was  destitute,  not  only  of  all  actual  knowledge  of 
the  true  state  of  the  title,  but*  of  the  means  of  acquiring  knowledge  by 
a  recourse  to  the  record ;  Bigelow  v.  Topliff,  25  Vermont,  278 ;  Garter 
y.  Champion,  8  Conn.  554;  or  in  any  other  manner,  for,  under  these 
circumstances,  both  parties  must  be  regarded  as  equally  negligent,  and 
it  would  be  wrong  to  relieve  one,  at  the  cost  of  enforcing  a  forfeiture 
against  the  other ;  The  East  India  Co.  v.  Vincent,  2  Atkins,  88 ;  Claborgh 
y.  Byerly,  7  Gill,  584 ;  Alexander  v.  Kerr,  2  Eawle,  88 ;  Hepburn  v. 
McDowell,  2  Penna.  R.  28 ;  17  S.  &  E.  888 ;  Cust  v.  Jack,  8  Wattn,  328 ; 
Menges  v.  Oyster,  4  W.  &  S.  20 ;  Casey  v.  Inloes,  1  Gill,  480 ;  Monroe 
y.  Hanson,  8  Harris,  888  ;  Knouff  y.  Thompson,  4  id.  502 ;  Gray  v  Bart- 
lett,  20  Pick.  186.  f<The  rule,''  said  Shaw,  C.  J.,  in  Gray  v.  Bartlett, 
<<  that  he  who  stands  by  and  sees  another  laying  out  money  on  land,  cannot 
set  up  a  claim  or  title  to  it  afterwards,  unless  he  gives  notice  at  the  time, 
only  applies  against  one  who  claims  under  some  lien,  trust,  or  right,  not 
equally  open  to  the  parties,  and  in  favour  of  one  who  has  been  deceived 
or  misled  by  the  want  of  notice." 

These  principles,  however,  are  only  applicable  when  the  estoppel  is 
founded  solely  on  silence  or  acquiescence.  For  when  the  owner  concurs 
in  the  sale,  by  participating  in  it  at  the  time,  or  receiving  the  purchase- 
money  afterwards,  it  becomes  his  own  act,  and  he  can  hardly  be  entitled 
to  make  his  own  good  faith  a  reason,  for  throwing  the  loss  upon  third  per- 
sons, who  are  equally  innocent.  He  may,  therefore,  be  estopped  under 
these  circumstances,  from  asserting  his  rights,  notwithstanding  his  igno- 
rance of  their  existence  at  the  time  when  the  estoppel  originated,  and  will 
at  all  events,  not  be  permitted,  to  allege  that  he  was  under  a  misapfu^hen- 
sion  as  to  their  nature  or  extent  in  point  of  law,  unless  he  can  show  that 
he  was  labouring  under  some  want  of  knowledge  or  mistake  of  fact;  Proo- . 
tor  y.  Keith,  12  B.  Monroe,  252.     This  form  of  the  doctrine  of  equiUble 
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estoppel  admits  of  less  mistake  or  misapprehension  than  any  other,  and 
is  a  favourite  with  the  courts,  whenever  the  circumstances  are  such 
as  to  admit  of  its  application.  Hence,  when  those  who  are  entitled  to 
avoid  a  sale,  adopt  and  ratify  it,  hy  receiving  the  whole  or  any  part 
of  the  piltrchase-money,  equity  will  preclude  them  from  setting  it  aside 
subsequently,  for  reasons  which  are  too  plain  for  statement;  Stroble  v. 
Smith,  8  Watts,  280 ;  The  Commonwealth  v.  Shuman's  Administrators, 

6  Harris,  343;  Smith  v.  Warden,  7  id.  424. 

<<  Where  a  sale  is  made  of  land,''  said  Lewis,  J.,  in  Smith  v.  Warden, 

7  Harris,  430,  ^<  no  one  can  be  permitted  to  receive  both  the  money  and 
the  land.  Even  if  the  vendor  possessed  no  title  whatever  at  the  time  of 
the  sale,  the  estoppel  would  operate  upon  a  title  subsequently  acquired. 
It  was  held  by  this  Court,  The  Commonwealth  v.  Shuman's  Adm'rs, 
that  <  equitable  estoppels  of  this  character  apply  to  infants  as  well  as 
adults,  to  insolvent  trustees  and  guardians,  as  well  as  for  persons  acting 
for  themselves,  and  have  place  as  well  where  the  proceeds  arise  from  a 
sale  hy  authority  of  law,  as  where  they  spring  from  the  act  of  the  party'  " 
These  remarks  possess  the  more  interest,  as  showing  how  closely  the  diffe- 
rent branches  of  the  law  of  estoppel  approach  each  other,  and  why  a 
grantor  should  be  estopped,  by  the  receipt  of  the  purchase-money,  even 
where  no  estoppel  might  grow  out  of  the  deed. 

Although  nothing  is  better  settled,  than  that  in  order  to  estop  the  owner 
from  asserting  his  title  to  real  or  personal  property,  his  acts  and  declara- 
tions must  be  shown  to  have  had  a  direct  and  immediate  influence  on  the 
purchaser ;  yet,  if  their  influence  continue  at  the  time  of  the  purchase,  the 
time  at  which  they  were  made  is  immaterial.  The  owner  may  therefore 
be  precluded  from  avoiding  a  sale  of  chattels  personal,  not  only  by  assent- 
ing to  it  at  the  time,  but  by  intrusting  the  vendor  with  the  means  of  hold- 
ing himself  out  to  the  world  as  duly  authorised  to  sell,  and  thus  enabling 
him  to  deceive  the  purchaser;  Pickering  v.  Bask,  15  East.  88;  Dyer  v. 
Pearson,  8  B.  &  C.  38.  The  mere  transfer  of  possession,  and  even  of 
the  indicia  of  title,  to  an  agent  or  buyer,  in  the  ordinary  course  of  busi- 
ness, will  not,  however,  enable  him  to  give  a  good  title  in  the  absence  of 
authority  to  sell,  but  a  special  limitation  cannot  be  set  up  in  derogation 
of  a  general  agency,  nor  a  private  understanding  allowed  to  defeat  a  title 
acquired  on  the  faith  of  a  formal  bill  of  sale ;  Davis  v.  Bradley,  24  Ver- 
mont, 86;  see  note  to  Lickbarrow  v.  Mason,  vol.  1. 

The  doctrine  of  equitable  estoppel,  has  an  important  bearing  on  the 
surrender  of  particular  estates,  to  those  in  remainder,  or  reversion,  and 
the  consequent  extinguishment  of  the  rights  and  duties,  incident  to  the 
estates  surrendered.  The  statute  of  frauds,  which  renders  a  writing  neces- 
sary to  the  validity  of  a  surrender,  expressly  excepts  surrenders,  by  opera- 
tion of  law.  It  has  long  been  held,  that  the  participation  of  a  tenant  for 
life  or  years,  in  any  act  of  the  remainder-man,  or  reversioner,  inconsistent  with 
the  continuance  of  the  tenancy,  will  enure  as  a  surrender,  by  operation  of 
law,  and  thus  come  within  the  exception  in  the  statute,  even  when  the  act 
is  in  pais,  and  the  ori^nal  lease  by  deed.  This  is  well  settled,  when  the 
act  consists  in  the  grant  of  a  new  estate,  to  the  tenant  himself,  as  when  a 
lessee  for  life,  or  years^  accepts  a  feoffment^  with  livery  from  the  lord,  or  a 
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new  lease  from  the  reversioneri  or  when  the  parties  to  a  lease  enter  into  an 
agreement,  which  substitutes  the  relation  of  vendor  and  vendee,  for  that  of 
landlord  and  tenant ;  Livingston  v.  Potts,  16  Johnson,  28 ;  Burnett  v. 
Scribner,  16  Barbour,  621;  but  it  is  more  doubtful,  whether  the  same 
result  will  follow,  from  the  assent  of  the  tenant  to  a  grant  or  demise  to  a 
third  person.  It  was  however,  finally  decided  in  Thomas  v.  Cook,  2  B.  & 
Aid.  119 ;  that  an  existing  demise,  will  be  determined,  by  the  grant  of  a 
new  and  inconsistent  interest  to  a  stranger,  with  the  assent  of  the  lessee. 
This  case  was  followed,  although  not  without  much  doubt,  both  in  the 
courts  and  the  profession,  in  Walker  v.  Richardson,  2  M.  &  W.  882  : 
Reeve  v.  Bird,  1  C.  &  M.  31,  and  Bees  v.  Williams,  2  C.  M.  &  R.  581 : 
but  in  Lyon  v.  Reed  13  M.  &  W.  284 ;  Parke  Baron,  delivered  an  ela- 
borate judgment,  in  which  he  held  that  to  constitute  a  surrender,  by  ope- 
ration of  law,  the  transaction  must  be  strictly  between  the  landlord  and 
tenant,  and  that  the  mere  assent  of  the  tenant,  to  anew  demise  to  a  stranger^ 
is  insufficient,  because  it  can  only  enure  as  a  surrender,  by  giving  rise  to  a 
presumption,  which  was  said  to  be  one  of  fact,  and  not  a  necessary,  or  pure 
legal  inference.  A  similar  view  was  expressed  by  Chancellor  Sugden,  in 
the  case  of  Creagh  v.  Blood,  1  Jones  and  La  Touche,  133,  and  the  rule  laid 
down  in  Thomas  v.  Cook,  said  to  be  one  to  which  he  was  not  prepared  to 
give  his  assent.  There  is  no  reason  to  doubt  the  correctness  of  this  opinioni 
so  far  as  it  regards  the  point  to  which  the  attention  of  the  court  was  di- 
rected, and  on  which  the  determination  turned.  Everything,  which  mani- 
fested an  intention,  on  the  part  of  the  tenant  to  yield  up  the  estate,  took 
effect  as  a  surrender  at  common  law,  whether  the  intention  was  expressed 
in  words,  or  deduced  from  acts.  Where  the  inference  was  drawn  by  the 
law,  the  surrender  was  said  to  be  by  operation  of  law,  otherwise  it  was  a 
surrender  in  fact.  The  acceptance  of  a  new  lease  or  conveyance  of  the 
land  during  the  term,  raises  a  legal  presumption  that  the  existing  lease 
is  at  an  end,  which  the  court  can  enforce  without  violating  the  statute; 
Van  Rensalaer's  Heirs  v.  Penniman,  6  Wend.  567 ;  but  while  the 
assent  of  the  tenant,  to  a  lease  to  a  stranger,  may  afford  the  strongest 
possible  evidence  of  his  intention,  that  the  interest  which  he  himself  holds, 
shall  not  be  a  bar  to  the  creation  of  the  new  term,  yet  as  it  does  not  ascend 
above  the  rank  of  evidence,  nor  give  rise  to  an  absolute  presumption  of 
law,  it  necessarily  falls  within  the  statutory  restriction.  There  is  nothing, 
however,  in  this  reasoning,  which  precludes  the  operation  of  the  general 
equitable  principle,  that  expectations,  which  have  been  held  out,  as  an  in- 
ducement to  action,  shall  not  be  falsified,  to  the  injury  of  those,  who  have 
relied  and  acted  upon  them.  It  was  held  accordingly,  in  the  recent  case  of 
Nicholls  V.  Atherston,  10  Q.  B.  944 ;  that  if  the  assent  of  the  tenant  to  a  lease 
to  a  stranger,  followed  up  by  his  withdrawal  from  the  premises,  and  the  entry 
of  the  new  lessee,  did  not  operate  as  a  surrender  of  the  term ;  it  would  at 
aU  events,  preclude  or  estop  him  from  enforcing  it,  to  the  injury  of  the 
other  parties  to  the  transaction.  Substantially,  the  same  point  was  de- 
cided in  Randall  v.  Rich,  11  Mass.  494,  and  Hasseltine  v.  Sellvey,  16 
Maine,  212 ;  although  some  doubt  was  expressed  in  both  oases,  as  to  the 
true  legal  effect  of  the  transaction. 

Whatever  view  may  be  taken  of  this  difficult,  and  disputed  question,  it 
is  evident^  that  no  contract  or  agreement,  can  give  rise  either  to  a  surren- 
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der,  by  operation  of  laW;  or  an  estoppel,  unless  it  has  been  wholly  or  partially 
executed;  or  acted  upon.  An  agreement  between  the  landlord  and  tenant, 
for  a  change  in  the  tenancy,  will  not  be  binding  as  an  agreement,  without 
some  new  extrinsic  or  intrinsic  consideration ;  Crowley  v.  Yittey,  7  Exche- 
quer, 318;  nor  operate  as  a  surrender,  unless  it  enure  as  a  new  and  actual 
lease,  Doe  y.  Thomas,  9  B.  &  C.  288 ;  Foquet  v.  Moore,  ib.  870;  Donnellan 
Y.  Bead,  3  5.  &  Ad.  899 ;  Bower  v.  Dyer,  7  Gushing,  337 :  nor  as  it 
would  seem,  will  the  actual  grant  of  such  a  lease  be  sufficient,  unless 
accompanied  or  followed  by  a  change  of  possession ;  Lawrence  y.  Brown, 
1  Selden,  394 ;  and  it  necessarily  follows,  that  an  agreement  with  a 
stranger,  for  a  new  lease,  unattended  by  such  a  change,  will  be  wholly 
ineffectual,  and  although  made  with  the  assent  of  the  tenant ;  Schieffelin 
V.  Carpenter,  15  Wend.  400. 

The  grant  of  a  new  lease,  is  a  material  and  indispensible  ingredient, 
unless  its  place  be  supplied  by  other  circumstances,  because  the  mere 
entry  of  a  third  person,  and  eyen  the  acceptance  of  rent  from  him,  by 
the  landlord,  are  eyidence,  not  of  the  surrender  of  the  existing  term,  but 
of  its  transfer  or  assignment,  and  consequently  go  to  charge  the  new  ten- 
ant, without  discharging  the  original  lessee  from  his  express  coyenants, 
whateyer  may  be  the  effect  as  to  his  implied  ones ;  Schieffelin  y.  Carpen- 
ter, 15  Wend.  400,  407;  Graham  y.  Whichelo,  1  C.  &  M.  187.  It 
would  howeyer,  appear  on  the  one  hand,  that  an  agreement  for  a  neW  lease, 
executed  by  entry,  may  enure  as  an  actual  lease,  and  thus  operate  as  a  sur- 
render ;  Homerton  y.  Stead,  3  B.  &  C.  478 ;  and  it  has  been  decided  on 
the  other,  that  the  actual  execution  of  a  lease  to  a  stranger,  with  the 
assent  of  the  tenant,  will  not  operate  either  as  a  surrender,  of  the  existing 
term,  or  as  an  estoppel,  unless  followed  up  by  the  entry  of  the  former, 
and  the  withdrawal  of  the  latter,  because,  until  entry,  the  transaction  is 
executory,  and  there  is  not  sufficient  matter  in  pais,  to  make  up  for  the 
want  of  written  eyidence ;  Doe  y.  Johnston,  McClelland  &  Young,  141 ; 
Doe  y.  Wood,  14  M.  &  W.  681 ;  Lawrence  y.  Brown,  1  Selden,  394. 

There  is,  notwithstanding,  little  reason  to  doubt,  that  both  tenant  and 
landlord,  may  be  equitably  estopped  from  insisting  on  their  rights  under 
the  lease,  by  circumstances  which  fall  short  of  a  new  tenancy.  In  Mol- 
lett  y.  Brayon,  2  Campbell,  103,  the  unguarded  assent  of  the  landlord  to 
a  threat  by  the  tenant  to  leaye  the  house,  was  held  not  to  preclude  a  reco- 
yery  of  rent,  which  fell  due  subsequently  to  the  departure  of  the  tenant, 
and  Lord  Ellenborough  remarked,  that  what  passed  did  not  amojunt  to  a 
surrender  by  operation  of  law,  and  was  yoid  under  the  proyisions  of  the 
statute  of  frauds  as  an  agreement.  But  in  Whitehead  y.  Clifford,  5  Taun- 
ton, 518,  and  Orimman  y.  Legge,  8  B.  &  C.  324,  this  decision  was  said 
to  depend  on  the  insufficiency  of  the  eyidence ;  and  it  was  held  that  a 
landlord,  who  had  assented  unequiyocally  to  the  departure  of  the  tenant, 
by  accepting  the  key,  could  not  make  him  liable  subsequently,  in  a  suit 
for  use  and  occupation,  for  the  enjoyment  of  that  which  he  had  been  led 
to  abandon ;  while  in  Dodd  y.  Acklom,  6  M.  &  G.  673,  the  court  went  still 
further,  and  held  that  the  deliyery  up  of  the  key  of  the  house  by  the  ten- 
ant, and  its  acceptance  by  the  landlord,  took  effect  as  a  surrender  by  ope- 
ration of  law.  On  the  other  hand,  the  desertion  of  the  premises  by  the 
tenant,  has  been  said  to  justify  an  entry  by  the  landlord;  and  thus  enure 
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as  a  Bnrrender  by  operation  of  law;  M^Kinnej  y.  Reeder,  7  Watts,  123; 
and  should  obyiooslj  preclude  a  subsequent  attempt  to  regain,  what  has  thus 
been  abandoned.  In  these,  as  in  other  cases  of  the  same  nature,  the  courts 
have  fluctuated  between  the  opposite  dangers,  of  holding  that  the  jury 
may  find  an  abandonment  of  the  landlord's  rights,  from  acts  which  may 
have  been  forced  upon  him,  by  a  dereliction  of  duty  on  the  part  of  the  ten- 
ant, and  of  precluding  the  tenant  from  showing  that  he  gave  up  the  poa- 
session  of  the  premises,  on  the  faith  of  a  promise  or  understanding,  that 
he  was  not  to  be  made  answerable  for  after  accruing  rent  to  the  landlord. 
Bedress  will  unquestionably  be  afforded  under  these  circumstances  in 
equity;  Natchbolt  v.  Porter,  2  Yemon,  112;  and  there  would  seem  to 
be  no  sufficient  reason  why  it  should  not  be  given  at  law. 

In  taking  leave  of  the  subject  of  estoppel  in  pais,  it  is  necessary  to 
notice  one  of  its  forms,  which,  although  arising  under  the  principles  of 
commercial  jurisprudence,  is  nevertheless  attended  by  much  of  the  naked 
severity  of  circumstance  and  application,  which  marked  estoppels  at  com- 
mon law.     It  has  long  been  settled,  that  the  acceptance  of  a  bill  or  draft, 
amounts  to  a  conclusive  admission,  of  the  genuineness  of  the  instrument 
as  originally  drawn,  and  concludes  the  acceptor  from  denying  the  hand- 
writing of  the  drawer,  or  the  authority  of  an  agent  who  has  signed  his 
name  to  the  instrument  by  procuration ;  Levy  v.  Bank  of  the  United 
States,  1  Binney,  27 ;  The  United  States  Bank  v.  Bank  of  Georgia,  10 
Wheaton,  333.     And  it  was  held  in  the  recent  case  of  Sanderson  v.  Gol- 
man,  4  M.  &  0.  209,  that  this  estoppel  may  be  taken  advantage  of  by  a 
plea,  containing  the  necessary  averments,  and  concluding  with  a  prayer, 
whether  the  defendant  should  be  permitted  to  say,  that  the  bill  which  he 
has  accepted,  was  not  made  by  the  party  whose  name  is  affixed  as  drawer. 
The  estoppel,  however,  does  not  extend  beyond  the  genuineness  of  the 
drawer's  signature.     Thus  the  acceptor  is  not  precluded  from  proving  that 
the  body  of  the  bill  has  been  altered ;  The  Bank  of  Commerce  v.  The 
Union  Bank,  2  Comstock,  230 ;  and  may  deny  the  handwriting  of  the 
indorser,  unless  he  has  been  guilty  of  laches  in  giving  notice  of  the  forgery 
to  the  holder ;   The  Canal  Bank  v.  The  Bank  of  Albany,  1  Hill,  287 ; 
Gloucester  Bank  v.  Salem  Bank,  17  Mass.  44 ;  even  when  the  bill  purports 
to  have  been  both  drawn  and  indorsed  by  the  same  person ;  Robinson  ▼• 
Garrow,  7  Taunton,  455 ;  Beekman  v.  Duck,  11 M.  &  W.  251.     But  where 
a  bill  was  drawn  and  indorsed  in  the  name  of  a  fictitious  person,  the  acceptor 
was  held  to  be  precluded  ^m  questioning  his  existence  and  signature, 
either  as  maker  or  indorser;  apparently  because  the  maker  being  imaginary, 
the  admission  of  his  handwriting  for  one  purpose,  necessarily  admitted  it 
for  the  other ;  Cooper  v.  Meyer,  10  B.  &  C.  468.     In  Beekman  v.  Duck, 
the  firm  in  whose  name  the  bill  was  drawn  and  indorsed,  had  a  real  exist- 
ence, and  the  defendant  was  permitted  to  show,  that  the  indorsement  was 
a  forgery,  although  apparently  in  the  same  handwriting  with  the  signature. 
The  estoppel  which  is  thus  confined  within  very  narrow  compass,  has  been 
held  not  to  extend  to  an  acceptor  for  the  honour  of  the  drawer ;  €k>ddard 
V.  The  Merchants'  Bank,  4  Comstock,  174  ;  and  certainly  does  not  bind 
the  other  parties  to  negotiable  instruments,  who  may  contest  the  validity 
both  of  prior  and  subsequent  signatures.     Thus  in  Armani  v.  Castrique, 
13  M.  &  W.  443,  an  indorsement  was  held  not  to  estop  the  indorser,  from 
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denying  either  the  making  or  delivery  of  the  instrument  indorsed,  although 
it  was  said  to  be  strong,  and  almost  irresistible  evidenoe  of  both. 

Estoppels  by  beoobd. — ^It  is  thoroughly  well  settled,  that  matters 
which  have  been  onoe  determined  by  judicial  authority,  cannot  be  again 
drawn  into  controversy  as  between  the  parties  and  privies  to  the  determi- 
nation ;  Etheridge  v.  Osborn,  12  Wendell,  899 ;  Smith  v.  Whiting,  11 
Mass.  445 ;  Rice  v.  King,  3  Johnson,  20 ;  Young  v.  Black,  7  Cranch, 
667 ;  Church  v.  Leavenworth,  4  Day,  274 ;  Marvin  v.  Parker,  18  Ala- 
bama, 241 ;  Oole  v.  Connelly,  16  id.  271 ;  Baker  v.  Band,  13  Barbour, 
62;  Niles  V.  Totman,  3  id.  594;  Chapman  v.  Smith,  16  Howard,  14; 
Ellis  V.  Staples,  9  Humphreys,  238 ;  Miles  v.  Totman,  3  Barbour,  594 ; 
Bawell  V.  Hensy,  3  Levinz,  179.  As  the  nature  of  the  judgment  has  no 
effect  on  the  operation  of  the  rule,  a  decree  with  regard  to  the  per- 
sonal status  of  an  individual,  will  be  equally  conclusive  with  a  decision 
upon  a  right  of  property ;  and  hence  the  appointment  or  removal  of  a  guar- 
dian or  administrator;  Laurence  v.  Engleby,  24  Vermont,  42;  Farrar 
▼.  Olmstead,  ib.  123 ;  the  naturalisation  of  an  alien ;  McCarthy  v.  Marshy 
1  Selden,  293;  and  even  the  adjudication  of  a  question  of  descent  or 
pedigree,  will  be  binding,  not  only  in  the  proceedings  in  which  they  take 
place^  but  in  every  other  in  which  the  same  question  is  agitated.  It 
is  equally  well  setded,  that  the  mode  in  which  the  question  is  brought 
before  the  court  is  immaterial,  if  it  be  actually  decided,  and  that  a  demand 
which  has  been  passed  upon  as  a  set-off,  cannot  be  brought  forward  as  a  cause 
of  action ;  Kelly  v.  Pike,  5  Cushing,  484.  Moreover,  in  this  as  in  other 
cases  of  estoppel,  the  conclusion  is  mutual,  and  a  defendant  who  obtains 
a  verdict  and  judgment  in  one  suit,  on  the  ground  that  he  is  not  jointly 
liable  as  a  partner  with  his  co-defendatts,  cannot  aver  that  such  a  part- 
nership exists  in  a  subsequent  suit  on  the  same  contract;  Hayes  v.  Grudg- 
kuust,  1  Jones,  220. 

There  is,  notwithstanding,  much  doubt  and  uncertainty,  as  to  the 
limits  within  which  the  conclusive  effects  of  a  judgment  is  confined  by 
the  law,  and  the  manner  in  which  it  should  be  taken  advantage  of 
by  the  parties.  The  inflexible  and  invariable  rule  is,  that  when  the 
cause  of  action  is  substantially  the  same,  and  is  or  might  be  sus- 
tained by  the  same  evidence,  no  change  in  the  form  of  the  suit  or 
of  the  pleadings,  shall  avail  to  withdraw  a  matter  which  has  onoe  been 
judicially  determined,  from  the  estoppel  of  the  adjudication ;  Baker  v. 
Band,  13  Barbour,  152 ;  Birkhead  v.  Brown,  5  Sandford,  154 ;  Chapman 
V.  Smith,  16  Peters,  114.  It  is  therefore  well  settled,  that  a  judg- 
ment in  one  suit,  will  be  conclusive  in  every  other  where  the  cause  o  faction 
is  substantially  identical,  notwithstanding  a  change  in  the  form  in  which  the 
action  is  brought ;  Ketchum  v.  Campbell,  3  Wilson,  304 ;  Marsh  v.  Pier^ 
4  Rawle,  188 ;  Whelan  v.  Hill,  2  Wharton,  119.  Thus  a  judgment  for 
the  defendant,  in  an  action  of  trespass  for  taking  a  horse,  is  a  bar  to  a 
suit  for  the  money  received  from  its  subsequent  sale,  because  both  actions 
relate  to  the  same  subject-matter,  and  must  be  determined  substantially 
upon  the  same  evidence ;  Bice  v.  King,  7  Johnson,  21.  And  where  the 
plaintiff,  in  an  ejectment  on  a  mortgage,  had  previously  recovered  upon  a 
note  given  by  the  defendant  for  the  debt,  for  which  the  mortgage  was  a 
security,  the  latter  was  held  to  be  estopped  from  setting  up  a  defence  to 
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the  ejectment,  whioh  had  been  previously  overraled  in  the  suit  on  the  note; 
Betts  y.  Star,  5  Conn.  350;  G-oddard  v.  The  Merchants  Bank,  4  Comstock, 
174.  A  similar  decision  was  made  in  Cist  y.  Zeigler,  16  S.  &  R.  282 ; 
and  a  former  verdict  and  judgment  for  the  plaintiff  in  an  action  of  reple- 
vin, on  an  issue  of  riens  in  arrear,  held  to  be  an  estoppel  in  a  subsequent 
action  of  assumpsit  for  the  same  rent.  While  in  Sheldon  v.  Carpenter,  4 
Comstock,  578,  a  judgment  in  an  action  for  a  maUciouB  prosecution,  was 
held  to  preclude  the  right  to  recover  for  slanderous  words  uttered  in 
making  or  sustaining  the  charge.  The  same  principle  was  applied  in 
Etheridge  v.  Osbourn,  12  Wendell,  399 ;  and  in  White  v.  Bejnolds,  3 
Penna.  97,  a  failure  in  an  action  brought  to  recover  damages  for  the  non- 
delivery of  lumber,  was  held  to  estop  the  plaintiff  from  denying  the  deli- 
very, in  a  suit  brought  upon  a  bond  given  for  the  price.  Nor  is  the  case 
at  all  different,  where  the  previous  determination  has  been  by  the  decree 
of  a  court  of  equity;  Jackson  v.  Hoffman,  9  Cowen,  271 ;  Owen  v.  Daw- 
son, 1  Watts,  149;  Montford  v.  Hunt,  3  W.  C.  C.  Hep.  28;  or  the  award 
of  arbitrators  chosen  under  a  rule  of  court ;  Buck  v.  Spafford,  35  Maine, 
526 ;  Bower  v.  Tallman,  5  W.  &  S.  336 ;  or  where  a  point  which  has 
been  decided  on  the  merits  in  a  suit  at  law,  is  again  brought  in  question 
on  the  same  grounds  in  equity ;  Kingsland  v.  Spalding,  3  Barbour's  Ch. 
141;  Hanstead  v.  Conway,  1  England,  817.  Thus  a  vendee,  who  had 
covenanted  to  convey  other  land,  as  soon  as  certain  incumbrances  on  the 
land  conveyed  to  him,  were  removed  by  the  vendor,  was  held  to  be  estop- 
ped from  pleading  a  failure  to  remove  them,  as  a  bar  to  the  covenant,  by 
a  prior  decree  in  equity,  directing  that  the  incumbrances  should  be  dis- 
charged by  him,  out  of  the  purchase-money  due  to  the  vendor,  with  the 
same  effect  as  if  they  had  been  paid  by  the  latter;  Hopkins  v.  Lee,  6 
Wheaton,  109.  The  rule  applies  to  privies,  as  well  as  parties,  and  a 
grantee  from  a  mortgagor,  cannot  set  up  any  defence  to  a  suit  on  the  mort- 
gage, which  has  been  previously  determined  against  the  mortgagor;  Adams 
V.  Barnes,  17  Mass.  870. 

In  order  that  a  judgment  in  one  action  shall  be  conclusive  in  another, 
it  must  appear  with  convenient  certainty,  that  the  question  in  controversy 
in  the  second  suit  was  litigated  and  decided  in  the  first.  Where  this  is 
apparent  on  the  face  of  the  proceedings  in  the  former  action,  the  mere 
production  of  the  record  will  be  enough ;  but  where,  as  often  happens,  it 
is  not,  it  must  be  shown  aliunde  by  parol  evidence,  and  the  burden  of 
proof  in  this,  as  in  other  cases,  will  rest  on  the  party  who  maintains  the 
affirmative;  Stuker  v.  Butler,  17  Alabama,  133 ;  Doty  v.  Brown,  4  Comstock, 
71;  Davis  V.  Talcott,  14  Barbour,  511.  The  question  whether  the  same 
matters  might  have  been  litigated  in  both  actions,  must  be  determined  solely 
by  the  record;  Campbell  v.  Butts,  3  Comstock,  173;  but  if  it  show  that 
they  could,  then  the  fact  that  they  were  actually  decided,  may,  and  often 
must,  be  proved  by  extrinsic  evidence ;  Young  v.  Bummell,  2  Hill,  478. 

The  estoppel  of  a  judgment  will  be  limited  in  all  cases  to  the  points 
actually  decided;  but  will  not  be  less  conclusive  as  to  them,  because 
it  fails  to  go  further.  Thus  as  ejectment  is  exclusively  a  possessory 
action,  the  judgment  is  not  conclusive  upon  the  question  of  title,  and 
cannot  be  pleaded  as  such  in  any  subsequent  suit,  whether  of  ejectment 
or  trespass,  in  which  title  is  in  controversy;  although  there  is  no  doubt 
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that  a  jadgment  in  trespass,  may  be  a  bar  to  a  subsequent  ejectment ; 
Black  7.  Chamber,  7  B.  Monroe,  565;  Cavil  ▼.  Johnson,  11  id.  335.  But 
although  the  estoppel  of  an  ejectment  does  not  extend  to  title,  and  is 
limited  to  the  right  of  possession,  it  is  conclusive  as  to  that,  until  overthrown 
in  another  action  of  the  same  nature ;  Aslin  v.  Parkin,  2  Burrow,  ante, 
665;  Drexel  v.  Mann,  2  Barr,  202;  Taylor  v.  Horde,  1  Burrow,  60,  114, 
supra.  It  is  accordingly  well  settled  that  a  defendant,  against  whom  a 
judgment  has  been  recovered  in  ejectment,  is  estopped  from  denying  the 
plaintiff's  title  in  a  subsequent  suit  for  mesne  profits,  because  the  only  . 
point  in  dispute  is  the  right  of  possession,  and  not  the  mere  or  absolute 
right  to  the  land ;  Doe  v.  Wright,  7  Q.  B.  263 ;  Doe  v.  Wells,  2  Exche- 
quer, 368 ;  Bailey  v.  Fairplay,  6  Binney,  450 ;  Mann  v.  Drexel,  2  Barr, 
202 ;  Lloyd  v.  Novin,  2  Rawle,  49 ;  Cherac  v.  Beinecker,  11  Wheaton, 
289;  2  Peters,  614;  Benson  v.  Matsdorf,  2  Johnson,  369 ;  Baron  v.  Abeel, 
3  id.  481 ;  Jackson  v.  Randell,  11  id.  405. 

It  is  somewhat  difficult  to  determine,  how  far  parol  evidence  is  admissi- 
ble, to  show  that  matters  prima  facie  within  the  estoppel  of  a  judgment 
are  exempt  from  its  operation.  When  the  cause  of  action  in  which  the 
judgment  is  rendered  is  entire,  and  therefore  insusceptible  of  severance  or 
apportionment,  the  estoppel  will  extend  to  the  whole,  and  it  cannot  be 
shown  that  any  part  was  withheld  from  the  decision  of  the  court  or  jury; 
Hess  V.  Heble,  4  S.  &  B.  246 ;  6  id.  57 ;  Carvell  v.  Garrigues,  5  Barr, 
52 ;  Embury  v.  Connell,  3  Comstock,  371 ;  Fish  v.  Foley,  4  Hill,  54 ; 
Duffy  V.  Lytle,  5  Watts,  130 ;  Farrington  v.  Payne,  15  Johnson,  432 ; 
G-uernsey  v.  Carver,  Wend.  492.  This  rule  is  one  which  admits  of  no 
exception,  and  cannot  be  relaxed,  even  on  the  clearest  proof  that  no  evi- 
dence was  given  as  to  part  of  the  demand  in  controversy ;  Miller  v.  Ma- 
nice,  6  Hill,  121;  Bamsay  V.  Herndon,  1  McLean,  450;  Neale  v.  Brown, 
21  Alabama,  482 ;  Warren  v.  Cummings,  6  Cushing,  103 ;  or  that  it  was 
overlooked  by  the  jury  in  rendering  their  verdict;  Brockway  v.  Kinney, 
2  Johnson,  210.  When,  however,  the  cause  of  action  is  severable  in  its 
nature,  or  when  several  causes  of  action  are  set  forth  in  the  declaration, 
although  it  will  still  be  presumed  that  the  judgment  includes  the  whole, 
this  presumption  may  be  rebutted  by  clear  evidence  that  it  extends  only 
to  part ;  Ooddard  v.  Selden,  7  Conn.  521 ;  Brown  v.  King,  10  Missouri, 
56;  Smith  v.  Talbot,  6  English,  666;  Webster  v.  Lee,  5  Mass.  334; 
Badger  v.  Titcomb,  15  Pick.  409 ;  Croft  v.  Steel,  6  Watts,  373.  Thus 
the  presumption  that  a  judgment,  obtained  in  an  action  on  a  contract  for 
the  payment  of  money  by  instalments,  covers  the  whole  debt,  may  be 
overcome,  by  showing  that  part  of  the. instalments  were  not  due  when  the 
suit  was  brought,  and  a  recovery  had  in  a  second  action,  for  that  portion 
of  the  demand  which  could  not  have  been  recovered  in  the  first ;  Wilson 
V.  Wilson,  9  S.  &  R.  429 ;  Sterner  v.  Gower,  3  W.  &  S.  43 ;  Kane  v. 
Fisher,  2  Watts,  253.  It  was  held  in  like  manner  in  Doty  v.  Brown,  4 
Comstock,  71,  that  a  plea  of  former  recovery  in  trover,  might  be  defeated 
by  proof  that  the  property  for  which  the  second  suit  was  brought,  was  not 
converted  to  the  defendant's  use  until  after  the  first  writ  issued,  and  was 
consequently  withdrawn  from  the  jury  before  they  rendered  their  verdict. 
In  these  instances  the  demand  for  which  the  subsequent  suit  was  brought, 
could  not  have  been  recovered  in  the  prior  action ;  but  it  is  equally  well 
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settled,  that  matters  whioh  might  have  been  embraced  in  a  former  reco- 
very, may  be  shown  to  have  been  excluded  ftxtm  it^  and  that  this  may  be 
done  not  only  by  proof  that  a  particular  count  was  withdrawn  from  the 
jury,  but  that  the  evidence  given  under  those  which  were  submitted  for 
their  decision,  related  exclusively  to  a  specific  demand,  different  from  that 
which  forms  the  subject-matter  of  the  subsequent  controversy.  Thus,  a 
plaintiff  who  has  obtained  judgment  on  a  declaration,  containing  one  count 
against  the  defendant  as  indorsee  of  a  note,  and  another  for  money  paid, 
may  show  in  a  subsequent  action  for  other  payments  on  the  same  note, 
that  the  verdict  in  the  first  suit  was  taken  solely  on  the  money  counts,  and 
that  the  payments  which  were  the  subject  of  the  second,  were  not  made 
until  a  subsequent  period ;  Wright  v.  Bufler,  20  Johnson,  367 ;  6  Wend. 
284. 

And  although  a  judgment  on  the  common  counts,  for  work  and  labor, 
may  extend  prima  facie,  to  all  work  which  had  been  performed  by  the 
plaintiff  at  the  period  when  the  action  was  brought,  yet  this  presumption 
may  be  overthrown  by  proof,  that  the  work  sued  for  in  a  subsequent 
action,  is  difierent  from  that  which  formed  the  subject  of  the  recovery  in 
the  first;  Phillips  v.  Berick,  16  Johnson,  136.  The  same  rule  applies  in 
suits  for  goods  sold  and  delivered,  and  a  recovery  in  one  will  not  be  a  bar 
to  another,  founded  upon  a  sale  made  before  the  institution  of  the  first, 
and  which  might  therefore  have  been  included  in  it ;  Bridge  v.  Gray,  14 
Pick.  59;  Brown  v.  King,  10  Missouri,  57.  On  the  other  hand,  an  entire 
cause  of  action,  as  for  goods  sold  at  one  time,  although  in  different  barrels 
or  parcels ;  Smith  v.  Jones,  15  Johnson,  229 ;  Miller  v.  Covert,  1  Wend. 
489  :  or  upon  a  contract  for  the  payment  of  money  in  a  gross  sum,  and 
at  one  period,  whether  as  rent  or  for  any  other  indivisible  consideration ; 
Willard  v.  Sperry,  16  Johnson,  121 ;  Warren  v.  Comings,  6  Cushing,  103, 
cannot  bo  apportioned  or  severed,  and  if  once  made  the  subject  of  a  judicial 
decision,  will  be  absolutely  and  forever  extinguished,  notwithstanding  the 
clearest  proof  that  part  of  the  demand  was  withheld,  and  that  the 
judgment  related  solely  to  the  residue  of  the  controversy.  Whether  a 
suit  is  necessarily  barred  by  the  result  of  a  prior  action,  would  therefore 
seem  to  depend  upon  whether,  if  both  had  been  brought  simultaneously, 
one  could  have  been  pleaded  in  abatement  of  the  other,  for  if  it  could 
not,  they  cannot  be  regarded  as  absolutely  identical  in  law,  and  the  ques- 
tion whether  they  are  so  in  fact,  can  only  be  determined  by  extrinsic  evi- 
dence. But  however  plain  this  rule  may  be  in  theory,  it  is  often  attended 
with  much  difficulty  in  practice,  from  the  difficulty  of  discriminating 
between  those  causes  of  action  which  are  entire,  and  those  which  are  seve- 
rable. Thus  in  Pinney  v.  Barnes,  17  Conn.  420,  a  suit  by  an  adminia- 
trator  cum  testamento  annexe,  against  an  executor  who  had  been  removed 
from  his  office,  for  the  assets  remaining  in  his  hands,  was  held  by  a  divided 
court,  to  be  a  bar  to  another  action,  for  the  recovery  of  funds  which  had 
been  received  by  the  executor  before  the  first  suit  was  instituted,  but  which 
had  not  been  included  in  the  judgment  in  consequence  of  a  mistaken  im- 
pression, that  they  were  not  due  at  the  time  when  it  was  rendered.  Oa 
the  other  hand,  the  case  of  The  State  v.  Morton,  18  Missouri,  53,  decides 
that  a  distributee  may  surcharge  an  administrator,  by  showing  that  he  has 
received  money  belonging  to  the  estate,  without  stating  it  in  his  account^ 
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Dotwithstanding  a  recovery  in  a  prior  suit  for  the  balance,  appearing  to  be 
due  on  the  face  of  the  account  as  filed.  In  this  instance,  however,  the 
omission  of  the  defendant  to  account  truly  for  the  assets  in  his  hands,  was 
a  badge  of  fraud,  and  presented  a  different  question  from  that  which  would 
have  arisen,  had  the  failure  to  include  the  whole  demand  in  the  first  action 
arisen  from  the  mistake  or  negligence  of  the  plaintiff,  unmixed  with  con- 
cealment or  falsehood  on  that  of  the  defendant. 

An  award  ordinarily  has  the  force  of  a  judgment,  and  concludes  the 
parties  from  litigating  them  atters  submitted  to  the  arbitrators,  on  any  subse- 
quent occasion ;  Rogers  v.  Holden,  12  Illinob,  293 ;  Murherd  v.  Kirk, 
patrick,  2  Ban*,  425 ;  Lloyd  v.  Barr,  1  Jones,  41.     And  it  has  even  been 
held,  that  a  submission  to  arbitrators,  which  is  the  act  of  both  parties,  is 
more  binding  than  the  averments  in  a  declaration,  which  proceeds  only 
from  one,  and  that  when  the  submission  is  of  all  matters  in  dispute, 
or  of  all  demands,  the  estoppel  will  be  co-extensive  with  the  submission, 
and  that  it  cannot  be  shown,  that  a  particular  demand  was  not  laid 
before  the  arbitrators,  because  the  object  will  be  presumed  to  have  been,  the 
final  adjustment  of  every  matter  in  controversy,  and  neither  party  should 
be  permitted  to  defeat  it ;  Smith  v.  Johnson,  15  East,  218  ;  Burnett  v. 
Pinto,  2  Conn,  433;  Wheeler  v.  Van  Honten,  12  Johnson,  313.     A 
different  view  was  notwithstanding  taken  in  Webster  v.  Lee,  5  Mass. 
334,  and  evidence  received  that  a  particular  demand  had  not  been  sub* 
mitted  to  the  arbitrators,  although  the  submission  purported  to  be  of  all 
demands.     This  case  was  followed  in,  Hodges  v.  Hodges,  9  Mass.  320 ; 
Smith  V.  Whitting,  11  id.  447  ',  and  King  v.  Savory,  8  Cushing,  309 ; 
and  is  sustained  by  the  decisions  in  some  of  the  other  states;  Newman 
V.  Wood,  Martin  &  Yerger,  109  ;  Buxbly  v.  Whitney,  5  Oreenleaf,  192; 
Burk  V.  Burk,  2  Vermont,  420.     There  can  be  little  doubt  on  the  one 
hand,  that  the  mere  existence  of  a  cause  of  action  will  not  bring  it  within 
the  operation  of  a  general  reference,  unless  it  is  actually  in  dispute  at 
the  time  of  the  submission ;  Bavee  v.  Farmer,  4  Term,  147 ;  King  v. 
Savory ;  and  it  would  seem  equally  plain  on  the  other,  that  the  submis- 
sion of  a  controversy  growing  out  of  a  particular  transaction  or  contract, 
or  of  the  accounts  relating  to  a  specific  course  of  dealing,  will  be  regarded  as 
entire,  and  that  neither  party  will  be  allowed  to  rebut  the  conclusive  effect 
of  the  award  by  evidence  that  a  particular  item,  or  demand,  was  not 
laid  before  the  arbitrators;  Bunnell  v.  Pinto;  Briggs  v.  Brewster,  23 
Vermont,  100 ;  Dunn  v.  Murray,  9  B.  &  0.  780.     Thus  in  Dunn  v. 
Murray,  where  all  matters  in  difference,  in  a  suit  brought  to  recover  wages 
for  work  actually  done,  and  damages  for  a  tortious  dismissal  from  service, 
were  referred  to  arbitration,  the  report  was  held  to  be  a  bar  to  a  subsequent 
aotion  for  the  dismissal  only ;  although  no  claim  was  made  for  it  before 
the   arbitrators,   and  their  award   was  confined  to   the  value  of  the 
work;  and  Tindal,  C.  J.,  said,  that  Lord  EUenborough  had  decided  in 
Smith  V.  Johnson,  that  when  all  matters  were  referred,  the  parties  ought 
to  bring  forward  every  demand,  which  was  within  the  scope  of  the 
reference. 

It  has  already  been  stated,  that^the  estoppel  of  a  judgment,  is  binding  as  to 
all  matters  actually  and  legally  in  controversy  in  the  suit  in  which  it  was 
rendered;  whether  as  a  set-off  or  cause  of  aotion ;  McGuinty  v.  Herrick,  5 
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Wend.  245 ;  and  that  parol  evidence  may  be  given  for  the  purpose  of 
ascertaining  and  defining  the  question  in  controversy.  But  although  parol 
evidence  may  sometimes  be  admitted  for  the  purpose  of  limiting  the  es- 
toppel, by  proving  that  things  which  might  have  been  presented  to  the 
jury,  in  law,  were  not  brought  before  them  in  fact,  it  is  always  inadmis- 
sible to  extend  it,  or  to  show  that  matters  foreign  to  the  record  were 
embraced  in  the  verdict ;  Campbell  v.  Butts,  3  Comstock,  173  ;  Athearn 
V.  Brannan,  8  Blackford,  440 ;  Burdick  v.  Post,  12  Barbour,  168.  And 
it  has  even  been  held,  that  an  agreement  between  the  parties,  that  matters 
foreign  to  the  pleadings  shall  be  given  in  evidence,  and  decided  by  the 
verdict  of  the  jury,  will  not  enlarge  the  operation  of  the  judgment,  nor 
render  it  a  bar  to  a  subsequent  suit  in  violation  of  the  agreement,  although 
the  Court  might  under  such  circumstances  interfere  summarily  to  stay 
the  proceedings ;  Guest  v.  Warren,  9  Exchequer,  379.  A  defendant  will 
not  therefore  be  precluded  from  enforcing  a  right  as  a  cause  of  action,  bj 
having  relied  on  it  as  a  set-off  in  a  former  suit,  in  which  it  was  legally 
inadmissible  for  that  or  any  other  purpose.  This  is  strikingly  illustrated 
by  the  case  of  Mondel  v.  Steel,  8  M.  &  W.  858,  where  the  plaintiff  was 
held  entitled  to  recover  damages  for  the  loss  of  the  use  of  his  vessel,  while 
she  was  undergoing  repairs,  which  were  rendered  necessary  by  the  failure 
of  the  defendant  to  build  her  in  a  proper  manner,  although  the  same 
matter  had  been  set  up  as  a  defence  to  an  action  for  the  price  of  the 
vessel,  and  deducted  by  the  jury  under  the  direction  of  the  judge  before 
whom  the  case  was  tried.  The  court  were  of  opinion  that  this  direction 
was  erroneous  in  law,  and  must  consequently  be  treated  as  if  it  had  not 
been  given  in  fact.  Similar  decisions  were  made  in  Manny  v.  Harris,  2 
Johnson,  24,  and  Wolfe  v.  Washburn,  6  Cowen,  232,  and  a  recovery 
enforced  in  one  action,  on  a  claim  which  had  been  improperly  allowed  as 
a  set-off  in  another. 

The  question  is  one,  in  which  the  rules  necessary  for  the  uniform  admin- 
istration of  justice,  may  sometimes  be  at  variance  with  the  equity  of 
particular  cases.  Both  must  generally  agree  in  requiring,  that  the  rejec- 
tion of  a  set-off  which  is  legally  inadmissable,  should  be  held  to  have  fol- 
lowed from  an  adherence  to  legal  rules,  and  not  from  a  decision  against 
the  defendant  on  the  merits,  and  therefore  should  not  be  a  bar  to  a  renewal 
of  his  claim  on  a  subsequent  occasion ;  Hatch  v.  Burton,  6  Barbour,  28  ; 
but  equity  would  probably,  notwithstanding  the  cases  of  G-uest  v.  Warren, 
and  Mondel  v.  Steel,  raise  an  estoppel  against  the  further  prosecution  of 
any  demand  which,  however  inadmissible  under  the  pleadings,  has  been 
made  the  subject  of  an  adjudication  by  consent  or  acquiescence,  whether 
as  a  set-off  or  cause  of  action ;  King  v.  Fuller,  3  Caines,  152,  McLean 
V.  Hugarin,  13  Johnson,  184.  But  the  converse  of  this  proposition  is 
not  necessarily  true,  and  it  would  seem  very  doubtful,  whether  the  re- 
jection of  a  set-off  which  is  legally  admissible,  can  be  shown  to  have 
been  due  to  a  mistake  of  the  court,  in  excluding  it  from  the  jury,  and 
not  to  a  deficiency  in  the  proof  adduced  for  its  support;  Lawrence  v. 
Houghton,  5  Johnson,  129,  unless  the  defendant  takes  the  precaation  to 
withdraw  it  from  the  record  before  the  verdict  is  rendered. 

It  is  well  settled  that  the  estoppel  of  an  adjudication,  made  on  grounds 
purely  technical,  and  under  such  circumstances  that  the  merits  could  not 
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come  ID  question,  will  be  limited  to  the  point  aotaallj  decided,  and  will 
therefore  not  be  a  bar  to  a  eabsequent  action,  brought  in  such  a  form  as  to 
avoid  the  objection  which  proved  fatal  in  the  first;  Hughes  v.  Blake,  1 
Mason,  519 ;  Greely  v.  Smith,  1  W.  &  M.  181 ;  Carmonj  v.  Hoober, 

5  Barr,  805 ;  Perkins  v.  Moore,  16  Alabama,  9.  Thus  the  dismissal  of 
a  suit  on  the  ground  that  it  was  prematurely  brought,  will  not  be  a  bar 
to  another,  after  time  has  removed  the  objection ;  Quackenbush  v.  Ehle,  3 
Barbour,  469;  Ezzell  v.  Milton,  6  Georgia,  495,  nor  will  an  action 
against  three  defendants,  which  fails  for  a  misjoinder,  preclude  a  subse- 
quent proceeding  against  one;  Muller  v.  Maurice;  Stingley  v.  Kirk- 
Patrick,  8  Blackford,  186 ;  Kirkpatrick  v.  Stingley,  2  Garter,  ^269 ; 
unless  it  appear  that  the  failure  of  the  first  suit,  arose  from  causes  which 
ought  to  produce  the  same  effect  in  the  second ;  French  v.  Meal,  24 
Pick,  55.  Thus  a  judgment  for  the  vendee  in  an  action,  brought  by  the 
vendor  for  the  purchase-money,  before  the  period  fixed  by  the  contract  for 
payment,  will  not  preclude  a  recovery  after  the  credit  has  expired;  Kirk- 
patrick V.  Stringley.  Hence  it  has  been  held,  that  to  render  a  judgment 
in  one  action,  a  bar  to  another,  it  must  be  averred,  and  when  not  apparent, 
proved,  to  have  been  rendered  on  the  merits,  as  well  as  for  the  same  cause 
of  action;  Greely  v.  Smith,  3  W.  &  M.  236;  Johnson  v.  White,  13  S. 

6  M.  584 ;  although  it  is  conceded  that  a  plea  will  be  good,  which  shows 
this  with  substantial  accuracy,  although  it  may  not  be  certain  in  every 
particular;  Shields  v.  Taylor,  13  S.  &  M.  127 ;  and  that  it  is  enough  to 
set  forth  a  prior  recovery  between  the  same  parties,  for  the  recovery  of 
the  same  property,  without  averring  that  the  recovery  was  for  the  same 
conversion;  Eversole  v.  Plank,  17  Ohio,  61.  But  a  judgment  ren- 
dered on  a  question  of  law,  when  the  facts  are  admitted  by  a  demurrer, 
or  case  stated,  will  be  an  absolute  bar  to  a  renewal  of  the  controversy 
in  a  subsequent  proceeding ;  Perkins  v.  Moore,  16  Alabama,  17,  although 
it'  will  not  necessarily  estop  either  party,  from  controverting  the  same 
facts,  in  any  other  dispute,  which  may  arise  between  them ;  The  City 
Bank  v.  Walden,  1  Louisiana,  Ann.  B.  46.  And  it  is  equally  well  settled, 
that  the  correctness  of  a  judgment  cannot  be  impeached  on  the  ground 
that  the  law  was  mistaken  by  the  court,  or  the  facts  wrongfully  found  by 
the  jury,  because  the  proper  remedy  lies  in  a  bill  of  exceptions  or 
motion  for  a  new  trial,  and  any  injury  which  results  from  the  failure  to 
pursue  it,  must  be  imputed  to  the  negligence  of  the  injured  party,  and 
not  to  the  tribunal  which  decided  against  him ;  Kelly  v.  Pike,  5  Cushing, 
484 ;  Marsh  V.  Pier,  4  BawIc,  285 ;  Lloyd  v.  Barr,  1  Jones,  41 ;  Baker 
V.  Band,  13  Barbour,  152 ;  Mervine  v.  Parker,  18  Alabama,  241. 
2  Leading  Cases  in  Equity,  2d  Am.  ed.  Every  judgment  is  prima 
facie,  a  substantial  and  final  determination  of  the  matter  in  contro- 
versy, and  this  presumption  cannot  be  overcome  by  extrinsic  evidence, 
unless  there  is  something  on  the  face  of  the  record  to  justify  its  admis- 
sion. Individual  good  and  public  policy,  both  require,  that  there  should 
be  some  fixed  and  certain  end  to  litigation,  and  that  suitors  who  have 
been  once  discharged  from  attendance  in  court,  shall  not  be  again  brought 
before  it,  without  sufficient  reason.  The  conclusive  effect  of  a  verdict 
is  the  same,  whether  it  was  rendered  upon  the  evidence  or  in  obedience  to 
a  tochnical  rule  of  law ;  Green  v.  Clark,  6  Denio,  497 ;  and  a  plea  of  a 

Vol.  II.— 43 


\ 


I 


I 


g74  SMITH'S  LEADING  CASES. 

prior  recovery^  for  the  same  cause  of  action,  cannot  be  answered  by  a 
replication,  that  the  decision  was  not  on  the  merits,  without  showing  that 
the  proceeding  was  such  that  they  could  not  have  been  decided ;  Agnew 
V.  Mcllroj,  10  Smedes  &  Marshall,  552.  Suitors  are  bound  to  prepare 
and  present  their  case  in  a  proper  manner,  and  cannot  allege  their  own  care- 
lessness or  ignorance,  as  a  reason  for  being  relieved  from  its  conseqaences. 
;  A  defendant  cannot  escape  from  the  consequences  of  an  adverse  judgment, 
on  the   gronod  that  he  had  a  good  defence  in  fact,  and  relied  inconsi- 

/      deratelj  on  an  untenable  point  of  law ;  and  a  plaintiff  should  not  be  per- 
mitted to  repair  his  mistakes  or  omissions,  by  a  recourse  to  another 

I       action,  unless  under  rare,  and  peculiar  circumstances. 

j  The  estoppel  of  a  judgment,  extends  to  the  whole  matter  in  dispute  in 

the  cause  in  4?hich  it  is  rendered,  and  therefore  to  every  point  decided 
between  the  parties,  in  the  course  of  the  proceedings  which  led  to  the 
judgment.  The  judgment  itself  is  sometimes  said  to  operate  as  a  bar,  and 
the  decision  of  a  particular  issue  as  an  estoppel ;  Parker  v.  Standisb,  3 
Pick.  288 ;  but  the  conclusive  effect  of  both  is  the  same,  and  depends 
upon  the  same  principle,  that  what  has  once  been  judicially  determined, 


I 


I  shall  not  again  be  made  a  subject  of  controvevsy  ;  Young  v.  Black,  7 

Cranch,  565.     To  render  a  judgment  effectual  as  a  bar,  the  cause  of  action 
must  be  substantially  the  same,  that  is,  it  must  be  sustained  by  the  same 
/  evidence,  although  the  form  of  the  suit  may  be  different;  Miller  v. 

{  Manice,  6  Hill,  114 ;  Eastman  v.  Cooper,  15  Pick.  276.    But  the  estoppel 

(  of  an  issue  on  a  particular  point,  or  of  the  judgment  itself  as  to  the  points 

^  which  it  determines,  will  be  conclusive  as  to  those  points,  in  any  subse- 

quent proceeding,  whether  founded  on  the  same  or  a  different  cause  of 
action ;  Gardner  v.  Buckbee,  3  Cowen,  120 ;  Perkins  v.  Walker,  19  Ver- 
mont, 144;  Hayes  v.  Gudykunst,  1  Jones,  221;  Lawrence  v.  Yemon,  3 
Sumner,  20;  White  v.  Coatsworth,  2  Selden,  137.  The  course  of  plead- 
ing at  common  law,  tended  constantly  to  narrow  the  controversy  between 
the  parties  to  a  single  point  of  fact  or  law,  which  was  exactly  defined  on 
the  record,  and  could  not  be  subsequently  questioned.  But  the  loose 
course  of  modern  practice,  requires  little  certainty  of  allegation  or  denial 
on  the  part  either  of  plaintiff  or  defendant,  and  renders  it  difficult  to 
ascertain  the  subject-matter  of  the  controversy,  and  still  more  the 
precise  points  on  which  it  was  decided,  by  a  mere  inspection  of  the 
record.  It  is  accordingly  well  settled,  that  the  nature  of  the  ques- 
tion in  dispute  between  the  parties,  may  be  shown  by  parol  evidence, 
and  thus  brought  within  the  estoppel  of  the  judgment ;  Young  v.  Black, 
7  Cranch,  565;  Lawrence  v.  Hunt,  10  Wend.  89;  Young  v.  Bummell, 
2  Hill,  478 ;  McKnight  v.  Dunlap,  4  Barbour,  86 ;  Beebe  v.  ElUott, 
ib.  457 ;  Briggs  v.  Wells,  12  ib.  567 ;  Chapman  v.  Smith,  16  Howard, 
114 ;  Rogers  v.  Libby,  35  Maine,  200 ;  Baker  v.  Bans,  2  Gilman,  355; 
and  there  is  little  doubt,  that  the  same  course  may  be  pursued  with 
regard  to  the  particular  points,  on  which  the  decision  of  the  question 
depended,  whenever  the  circumstances  are  such  that  they  can  be  ascer- 
tained with  certainty;  Barrs  v.  Jackson,  1  Younge  k  Coll.  0.  0. 
586 ;  1  Phillips,  582,  supra ;  Wood  v.  Jackson,  3  Wend.  27 ;  8  Wend. 
9;  Wright  v.  Butler,  6  id.  289.  Thus  in  Burt  v.  Stcrnbaugh,  4 
Cowen,  659,  a  verdict  and  judgment  for  the  plaintiff  in  an  action  of  tres- 
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pass  quare  clansnm  fregit,  in  which  his  title  was  brought  directly  in  ques- 
tion, was  held  to  be  conolasive  evidence  of  its  validity  in  a  subsequent 
proceeding  against  the  same  defendant.  The  court  said  that  it  had  been 
settled  in  Outram  y.  Morewood,  3  East,  353,  supra,  that  parties  are  con- 
cluded by  such  an  issue  when  raised  on  the  record  in  pleading,  and  that 
they  must  be  equally  so,  when  it  arises  at  the  trial  under  the  general 
issue.  A  similar  decision  was  made  in  Barber  v.  Elliott,  4  Barbour,  467, 
and  a  recovery  in  ejectment  held  conclusive  in  trespass.  It  was  decided 
in  like  manner  in  Gardner  v.  Buckbee,  3  Oowen,  120,  that  where  a  reco- 
very in  a  suit  brought  on  a  note,  had  been  successfully  resisted,  on  the 
ground  of  fraud  in  the  transaction  in  which  the  note  was  given,  the  ver- 
dict was  conclusive  evidence  of  the  fraud,  in  a  subsequent  suit,  upon 
another  note  given  in  the  course  of  the  same  transaction.  The  same  point 
was  decided  in  George  v.  Gillespie,  1  Iowa,  421 ;  while  it  was  held  in 
Doty  V.  Brown,  4  Comstock,  71,  and  Chase  v.  Walker,  26  Maine,  555, 
that  a  verdict  and  judgment  against  a  vendee,  on  the  ground  that  the  sale 
was  fraudulent  as  against  the  creditors  of  the  vendor,  was  conclusive  evi- 
dence of  the  fraud  in  a  subsequent  suit  between  the  same  parties,  for 
other  property  comprised  in  the  sale,  but  not  embraced  in  the  first  action. 
In  like  manner,  a  judgment  against  a  firm,  on  a  note  made  by  one  of  the 
partners;  has  been  held  to  be  conclusive  evidence  of  the  existence  of  the 
partnership,  of  the  execution  of  the  note,  and  of  the  right  of  the  maker 
to  bind  his  co-partners,  in  a  subsequent  suit  brought  against  the  plaintiff 
by  one  of  the  defendants,  to  recover  damages  for  a  fraud  alleged  to  have 
been  committed  in  taking  the  note  for  the  separate  debt  of  the  maker, 
although  the  estoppel  was  said  not  to  extend  beyond  this,  nor  pre- 
clude a  recovery  in  the  second  action,  if  it  could  be  obtained  without 
controverting  the  points  which  had  been  previously  and  irrevocably 
decided  in  the  first;  Christian  v.  Pierce,  7  Georgia,  434.  The  cases 
of  Perkins  v.  Walker,  19  Vermont,  144,  and  Bell  v.  Raymond,  18 
Conn.  91,  proceed  on  the  same  principle,  and  it  was  held  in  the  latter, 
that  a  recovery  in  an  action  for  a  forcible  entry,  is  conclusive  evidence 
that  the  plaintiff  was  lawfully  possessed  of  the  land  in  a  subsequent 
action,  for  an  assault  committed  by  the  defendant  at  the  time  of  the 
entry,  which  he  attempted  to  justify  on  the  ground  that  the  legal  posses- 
sion was  in  him  and  not  in  the  plaintiff,  and  that  whenever  a  verdict 
could  not  have  been  rendered  without  deciding  a  specific  point,  it  will  be 
conclusive  as  to  that  point  in  any  subsequent  suit  between  the  same 
parties.  And  the  decision  in  the  House  of  Lords,  in  Barrs  v.  Jackson, 
1  Younge  &  Collier,  C.  C.  585 ;  1  Phillips,  582,  supra,  overruling  the 
able  opinion  of  Vice  Chancellor  Bruce  in  the  court  below,  is  an  authority 
of  great  weight  on  the  same  side  of  the  question. 

In  Eastman  v.  Cooper,  15  Pick.  276,  the  court  took  a  different  view  of 
this  question,  and  held  that  in  order  to  constitute  an  estoppel,  the  point 
must  be  placed  on  the  record  and  directly  found  by  the  jury.  And  it  was 
consequently  decided,  that  although  the  proceedings  in  a  former  trial,  may 
be  given  in  evidence  in  a  subsequent  controversy  between  the  same  parties, 
for  the  purpose  of  showing  that  a  particular  question  was  decided  by  the 
jury,  they  cannot  be  pleaded  as  a  conclusive  bar  or  estoppel.  Whatever 
the  rule  may  be  on  this  point,  it  is  obvious,  that  to  n^ake  the  verdict'  of  a 
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jary  in  one  suife^  available  either  as  an  estoppel,  or  as  evidence  in  another, 
it  most  appear  not  only  that  the  same  matter  was  in  controversy,  but  that 
it  was  actually  decided,  and  that  where  the  finding  of  the  jury  may  have 
been  founded  on  one  of  two  points,  it  will  not  be  an  estoppel  as  to  either; 
Wood  v.'Jackson,  18  Wend.  107,  Aiken  v.  Peck,  22  Vermont,  265.  And 
it  is  equally  obvious,  that  the  estoppel  of  a  verdict  is  necessarily  limited 
to  the  rights  of  the  parties  at  the  time  when  it  is  rendered,  and  cannot 
preclude  either  of  them  from  showing  that  these  rights  have  been  varied 
or  extinguished  at  a  subsequent  period }  McKissio  v.  McKissic,  6  Hum- 
phreys, 75 ;  Parker  v.  Standish,  8  Pick.  288 ;  Bent  v.  Stemburg :  and 
that  it  cannot  be  extended  by  intendment  or  implication,  to  any  matter 
which  is  not  necessarily  or  expressly  included  in  the  finding  of  the  jury ; 
Mallett  V.  Foxcroft,  1  Story,  474 ;  Spooner  v.  Davis,  7  Tick.  147.  And  in 
Spooner  v.  Davis,  this  principle  was  carried  to  the  extent  of  deciding,  that 
a  verdict  in  one  action,  that  the  defendant  purchased  with  notice  of  a  prior 
deed,  did  not  preclude  him  from  contesting  the  execution  of  the  deed  in 
another,  nor  from  denying  that  it  passed  a  good  title  to  the  property  which 
it  conveyed. 

The  Courts  of  Massachusetts  notwithstanding,  hold  that  the  determina- 
tion of  a  controverted  point,  in  one  suit,  is  prima  facie  evidence  in  every 
other  in  which  the  same  matter  is  in  controversy,  although  its  effect  as  a  bar 
or  estoppel,  will  be  confined  to  the  points,  actually  put  at  issue  on  the  re- 
cord, and  decided  by  the  verdict,  and  judgment,  Standish  v.  Parker,  2 
Pick.  20 ;  Parker  v.  Standish,  3  id.  288.  It  was  accordingly  decided  in 
Cabot  V.  Arnold,  12  Metcalf,  139,  that  a  verdict  and  judgment,  for  tbe 
plaintiff  in  an  action  for  use  and  occupation,  may  be  given  in  evidence  in 
support  of  his  title  in  a  subsequent  writ  of  entry,  brought  for  the  same  land, 
and  against  the  same  defendant,  while  in  Eastman  v.  Cooper,  where  a 
former  verdict,  and  judgment  for  the  defendant,  in  a  suit  brought  on  a 
note  given  as  collateral  security,  were  held  not  to  be  a  bar  to  a  subsequent 
action  brought  to  recover  the  debt  itself,  they  were  said,  notwithstanding 
to  be  persuasive  evidence,  which  would  govern  the  decision,  unless  con- 
vincing proof  were  produced  the  other  way.  But  yi  King  v.  Chase,  15 
New  Hampshire,  9,  even  this  was  denied,  and  it  was  decided  that  a  verdict 
and  judgment  for  the  defendant  in  an  action  of  trover,  on  the  ground  that 
the  deed  under  which  the  plaintiff  claims  is  fraudulent,  has  no  legal  weight 
whatever,  either  as  an  estoppel,  or  as  evidence,  in  a  subsequent  suit  between 
the  same  parties  for  the  residue  of  the  property,  conveyed  by  the  deed. 
The  law  was  held  the  same  way,  in  Moulton  v.  Libbe,  ib.  480 ;  where  a 
verdict  which  substantially  negatived  the  existence  of  the  contract,  on 
which  the  plaintiff  sued,  was  held  not  to  be  evidence  for  the  defendant, 
in  a  second  suit,  brought  for  a  further  breach  of  the  same  contract.  The 
question  was  discussed  in  King  v.  Chase,  with  great  ability  by  Parker, 
C.  J.,  who  held  the  following  language  in  delivering  his  opinion  <<  a  judg- 
ment is  conclusive  only  upon  the  matter  which  was  directly  in  issue 
upon  the  former  trial ;  and  the  question  arises,  what  is  to  be  understood 
by  the  <  matter  in  issue.'  The  Dutchess  of  Kingston's  Case,  11  State 
Trials  261,  furnishes  the  rule.     It  has  been  repeatedly  sanctioned. 

« <  From  the  variety  of  cases'  (said  Lord  Chief  Justice  DeOrey,  in  that 
case,)  <  relative  to  judgments  being  given  in  evidence  in  civil  suits,  these 
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two  deductions  seem  to  follow  as  generally  true ;  first,  that  the  judgment 
of  a  court  of  concurrent  jurisdiction,  directly  upon  the  point,  is  as  a 
plea,  a  bar ;  or,  as  evidence,  conclusive  between  the  same  parties,  upon 
the  same  matter,  directly  in  question  in  another  court ;  secondly,  that 
the  judgment  of  a  court  of  exclusive  jurisdiction  directly  upon  the  point, 
is,  in  like  manner,  conclusive  upon  the  same  matter,  between  the  same 
parties,  coming  incidentally  in  question  in  another  court,  for  a  different 
purpose.  But  neither  the  judgment  of  a  concurrent  or  exclusive  juris- 
diction  is  evidence  of  any  matter  which  came  collaterally  in  question, 
though  within  their  jurisdiction ;  nor  of  any  matter  incidentally  cogni- 
zable ;  nor  of  any  matter  to  be  inferred  by  argument  from  the  judgment. 
See  Oreenl.  Ev.  565 ;  1  Phil.  Ev.  321 ;  Hale's  Com.  Law  8S,  note.' 

^<  All  are  agreed  in  the  rule,  but  the  difficulty  lies,  in  its  application, 
in  determining  what  is  meant  by  a  judgment  directly  upon  the  point.  See 
1  Stark.  Ev.  190 ;  1  Wm.  Black.  Rep.  831 ;  Hitchin  v.  Campbell,  1 
Story's  C.  C.  R.  474 ;  Matlett  v.  Foxcroft,  4  Summer's  R.  165 ;  Wadleigh 
V.  Yeazie. 

<<  Any  fact  attempted  to  be  established  by  evidence,  and  controverted  by 
the  adverse  party,  may  be  said  to  be  in  issue,  in  one  sense.  As,  for 
instance,  in  an  action  of  trespass,  if  the  defendant  alleges  and  attempts 
to  prove  that  he  was  in  another  place  than  that  where  the  plaintijQTs 
evidence  would  show  him  to  have  been  at  a  certain  time,  it  may  be  said 
that  this  controverted  fact  is  matter  in  issue  between  the  parties.  This 
may  be  tried,  and  may  be  the  only  matter  put  in  controversy  by  the 
evidence  of  the  parties. 

'<  But  this  is  not  the  matter  in  issue,  within  the  meaning  of  the  rule. 

« It  is  that  matter  upon  which  the  plaintiff  proceeds  by  his  action, 
and  which  the  defendant  controverts  by  his  pleading,  which  is  in  issue. 

<<  The  declaration  and  pleadings  may  show  specifically  what  this  is,  or 
they  may  not.  If  they  do  not,  the  party  may  adduce  other  evidence  to 
show  what  was  in  issue,  and  thereby  make  the  pleadings  as  if  they  were 
special. 

<<  But  facts  offered  in  evidence  to  establish  the  matters  in  issue,  are 
not  themselves  in  issue,  within  the  meaning  of  the  rule,  although  they 
may  be  controverted  on  the  trial.  Deeds  which  are  merely  offered  in 
evidence  are  not  in  issue,  even  if  their  authenticity  be  denied. 

'<  When  a  deed  is  merely  offered  as  evidence  to  show  a  title,  whether 
in  a  real  or  personal  action,  there  is  no  non  est  /actum  involved  in  the 
matters  put  in  issue  by  the  of  nul  disseizin,  or  not  guilty,  which  makes 
the  execution  of  that  deed  a  matter  in  issue  in  the  case,  notwithstanding 
the  jury  may  be  required  to  pass  upon  the  fact  of  its  execution.  The 
verdict  and  judgment  do  not  establish  that  fact  the  one  way  or  the  other, 
so  that  the  finding  is  evidence.  The  title  is  in  issue.  The  deed  comes 
in  controversy  directly,  in  one  sense ;  that  is,  in  the  course  taken  by  the 
evidence  it  is  direct  and  essential.  But  in  another  sense  it  is  incidental, 
and  collateral.  It  is  not  a  matter  necessary,  of  itself,  to  the  finding  of 
the  issue.     It  may  be  made  so  by  the  parties. 

ft  This  may  be  illustrated  by  the  case  before  us.  Laying  out  of  consi- 
deration the  question  whether  this  is  a  case  between  the  same  parties,  the 
former  action  was  for  taking  certain  oats.    The  matter  in  issue  was  the 
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title  to  the  oats,  and  the  convemon  by  the  defendant  in  that  ease.  Upon 
that  the  jury  passed.  They  found  that  the  plaintiff  had  no  title^  or  ^at 
the  defendant  did  not  concert  them,  which  may  be  inyoWed  in  the  first. 

<<  It  may  be  shown  by  parol  evidence,  if  necessary,  upon  which  ground 
the  verdict  proceeded,  and  it  appears  in  this  case  that  they  found  the 
plaintiff  had  no  title.  The  conversion  by  the  defendant  in  that  case  was 
not  denied,  if  the  plaintiff  had  title. 

^<  That  matter  then  is  settled.  The  verdict  and  judgment  may  be 
given  in  evidence  in  another  action  for  the  oats,  between  those  parties, 
and  is  conclusive.    But  that  is  the  extent  of  what  was  in  issue. 

^<It  appears  that  the  title  set  up  in  that  case  was  by  a  mortgage.  In 
finding  that  the  plaintiff  had  no  title,  the  jury  must  have  been  of  opinion 
that  the  mortgage  was  fraudulent.  It  is  contended  that  this  was  in  issue 
and  the  only  matter  in  issue. 

^<  But  this  was  only  a  controversy  about  a  particular  matter  of  evidence, 
upon  which  the  plaintiff  then  relied  to  show  title.  If  that  was  the  only 
matter  in  issue,  the  plaintiff  might  bring  another  suit  for  those  oats, 
against  the  same  defendant,  and,  relying  upon  some  other  title  than  that 
mortgage,  try  the  title  to  the  oats  over  again.  Can  he  do  so  ?  Clearly 
not ;  and  the  reason  is,  that  it  is  his  title  which  has  been  tried,  and  he  is 
concluded. 

*(  The  title,  however,  which  has  been  tried,  was  only  his  title  to  ihe 
oats. 

<^  The  question  whether  the  mortgage  was  fraudulent,  came  up  only 
incidentally,  by  reasoq,  of  his  relying  on  that  as  his  title.  But  the 
mortgage  was  not  the  matter  in  issue.  5  N.  H.  Bep.  263,  Towns  v. 
Nimes. 

'<  And  while  the  finding  is  conclusive  on  the  question  of  his  title  to  the 
oats,  it  is  neither  conclusive,  nor  evidence,  upon  anything  else,  because 
nothing  else  was  in  issue. 

^<  It  appears  from  this  that  it  is  important  to  apply  the  rule  to  what 
was  in  issue  in  the  action,  and  not  to  what  was  merely  incidentally  in 
controversy  in  the  evidence. 

<<  It  is  important  for  the  security  of  both  parties. 

<<  In  this  case  there  might  be  no  great  mischief,  if  the  rule  was  held  to 
apply  to  the  matter  in  evidence,  instead  of  that  in  issue.  The  contro- 
versy in  the  former  case  seems  to  have  been  simple.  If  the  parties  were 
the  same,  the  plaintiff  might  not  complain  of  injustice  if  it  were  held 
that  he  is  concluded  by  the  finding  of  the  former  jury ;  having  onoe 
submitted  the  controversy  raised  by  the  evidence,  whether  the  mortgage 
was  fraudulent,  to  a  jury,  and  their  verdict  having  shown  that  they  piust 
have  so  found  it. 

'<  But  the  principle  applicable  hero  must  be  applied  in  other  cases, 
where  the  matters  in  evidence  are  more  complicated,  and  where  it  would 
admit  of  more  doubt  how  the  jury  regarded  the  evidence,  and  what  fiusts 
they  actually  found. 

<<  The  rule  then  would  have  to  be  confined  to  what  the  jury  must 
necessarily  have  found,  which  would  still  shut  out  as  evidence  a  great 
many  matters  actually  tried,  and  as  clearly  found  as  anything  found  in 
relation  to  this  mortgage ;  or  it  must  in  many  oases  be  left  to  the  testi- 
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mony  of  the  jnrors  what  facts  ihej  did  find^  which;  when  applied  to  all 
the  controverted  matters  of  eyideace  arising  in  a  cause,  might  lead  to  great 
uncertainty  and  confusion. 

<<  On  the  other  hand^  it  would  be  great  iigustioe  to  the  defendant  in  the 
former  action,  to  hold  that  the  matter  in  question  was  whether  the  plain- 
tiff's mortgage  was  fraudulent  or  not ;  that  this  was  tried  in  that  case, 
and  not  his  title  generally ;  and  that  the  plaintiff  might  commence  another 
suit  for  the  oats  and  set  up  another  title,  because  no  other  title  except 
the  mortgage  title  had  been  tried. 

'^  The  title  to  the  property  now  in  question  has  not  been  tried.  If  the 
plaintiff  has  no  title  to  it  but  the  mortgage,  the  defendant  may  show 
that  the  mortgage  was  fraudulent,  by  the  same  evidence  by  which  that 
matter  was  shown  before. 

^^  There  are  cases  which  conflict  to  some  extent  with  the  principle  we 
have  thus  stated ;  some  of  them  holding  that  in  order  to  make  a  record 
evidence  to  conclude  any  matter,  it  should  appear  from  the  record  itself 
that  the  matter  was  in  issue,  and  that  evidence  cannot  be  admitted  that 
under  such  a  record  any  particular  matter  came  in  question }  while  others 
maintain  that  a  former  judgment  may  be  given  in  evidence,  accompanied 
with  such  parol  proof  as  is  necessary  to  show  the  grounds  upon  which  it 
proceeded,  where  such  grounds,  from  the  form  of  the  issue,  do  not  appear 
by  the  record  itself;  provided  that  the  matters  alleged  to  have  been 
passed  upon  be  such  as  might  legitimately  have  been  given  in  evidence 
under  the  issue  joined,  and  such  that,  when  proved  to  have  been  given 
in  evidence,  it  is  manifest  by  the  verdict  and  judgment  that  they  must 
have  been  directly  and  necessarily  in  question  and  passed  upon  by  the 
jury.  Jackson  v.  Wood,  3  Wend.  R.  27 ;  Wood  v.  Jackson,  in  error,  8 
Wend.  9. 

<<  While  on  the  one  hand  we  do  not,  with  the  supreme  court,  deem  it 
essential  that  the  record  should  of  itself  show  that  the  matter  was  in 
issue,  in  order  to  make  the  determination  of  it  conclusive ;  we  are  of 
opinion,  on  the  other,  that  the  general  principle  laid  down  in  the  court  of 
errors  is  too  broad,  in  holding  the  judgment  to  be  conclusive  upon  all 
matters  which  might  legit  innately  have  been  given  in  evidence  under  the 
issue  joined,  and  such  thaib,  when  proved  to  have  been  given  in  evidence, 
it  is  manifest  by  the  verdict  and  judgment  that  they  must  have  been 
directly  and  necessarily  in  question  and  passed  upon  by  the  jury ;  as  this 
must  include  all  matters  which  came  in  question  collaterally,  by  the 
evidence  offered,  if  they  were  of  such  a  nature  as  that  it  appears  the 
jury  must  or  should  have  passed  upon  them/' 

A  similar  view  was  taken  in  the  case  of  Hibshman  v.  Dulleban,  4  Wat^. 
183,  where  it  was  held  that  a  decision  by  an  Orphans'  Court,  that  a 
legatee  was  precluded  from  excepting  to  an  account  filed  by  the  executor, 
by  a  release  of  the  legacy,  did  not  debar  him  from  proving  that  the  release 
was  procured  by  fraud  in  a  subsequent  suit  for  the  legacy,  because  if  the 
validity  of  the  release  were  decided  at  all  in  the  first  proceeding,  it  could 
only  have  been  so  incidentally,  and  was  therefore  open  to  examination, 
under  the  rule  laid  down  by  C.  J.  De  Grey,  in  the  Dachess  of  Eingston'3 
case,  supra.  It  was  held  in  like  manner,  in  Lentz  v.  Wallace,  2  Harris, 
412,  that  a  recovery  against  a  husband  for  necessaries  furnished  to  bis 
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wife,  on  the  ground  that  he  had  turned  her  out  of  doors,  could  not  be 
used  as  evidence  of  the  wrongful  ejection  in  another  suit,  for  necessaries 
furnished  at  a  subsequent  period,  although  that  was  the  sole  point  in 
dispute  in  either  instance.  An  apparent,  perhaps  a  real  distinction,  may 
be  taken  between  this  case  and  King  y.  Chase,  but  the  question  really 
involved  in  both  is  so  far  the  same,  that  we  can  hardly  withhold  our  assent 
from  the  one  if  we  yield  it  to  the  other.  Whether  a  recovery  can  be  had 
against  a  husband  for  food  and  shelter  furnished  to  his  wife,  while  sepa- 
rated from  him,  depends  prima  facie  on  the  circumstances  under  which  the 
separation  took  place,  and  a  verdict  found  against  him  by  one  who  has 
supplied  her  with  necessaries,  on  the  ground  that  he  expelled  her  by 
violence,  ought  to  be  conclusive  on  that  point,  in  any  subsequent  suit  of 
the  same  nature,  and  between  the  same  parties,  unless  the  broad  ground 
be  taken,  that  the  questions  of  fact  on  which  the  determination  of  an  issue 
depends,  form  no  part  of  the  issue  itself.  The  principles  laid  down  in 
this  case  were  again  asserted  in  Martin  v.  Oemandt,  7  Harris,  124,  where 
Gibson,  J.,  in  delivering  the  opinion  of  the  court,  took  occasion  to  cite 
and  comment  on  the  words  of  De  Grey,  in  The  Duchess  of  Kingston's 
case,  that  '<  a  judgment  is  not  evidence  of  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argument  from  it,''  as  the  fixed  and 
well  settled  rule  of  law,  by  which  every  question  of  this  sort  should  be 
decided. 

The  dicta  and  cases  on  this  point  are  obviously  irreconcilable,  and  it  ia 
not  less  important  than  difficult,  to  decide  between  them.  It  is  admitted 
on  both  sides,  that  a  verdict  and  judgment  are  conclusive  upon  all  matters 
actually  at  issue  between  the  parties,  although  not  set  forth  or  appearing 
in  any  way  on  the  pleadings,  and  that  they  are  not  conclusive  upon 
matters  of  evidence  which  form  no  part  of  the  issue,  even  when  neces- 
sarily determined  in  deciding  upon  it.  The  whole,  therefore,  is  reduced 
to  the  inquiry,  what  is  mere  matter  of  evidence,  and  what  matter  at  issue, 
which  may  sometimes  be  answered  with  ease,  but  is  frequently  very  diffi- 
cult. For  while  it  must  be  oonceded,  that  the  facts  given  in  evidence  in 
support  of  an  averment  or  traverse,  form  no  part  of  the  issue,  and  remain 
open  to  controversy,  it  may  still  be  contended,  that  the  material  points 
involved  in  the  issue,  which  form  its  constituent  elements,  and  on  the 
decision  of  which  it  depends,  are  the  substance  of  the  issue  itself.  An 
adverse  verdict  on  a  direct  traverse  of  the  validity  of  a  conveyance,  will  un- 
questionably preclude  the  party  against  whom  it  is  rendered,  from  relying 
on  the  conveyance  in  any  subsequent  proceeding,  and  it  is  not  easy  to  see 
why  the  resvdt  should  be  different,  when  the  point  really  decided  is  the 
same,  merely  because  the  pleadings  under  which  it  is  submitted  to  the 
jury  are  general.  A  traverse  of  the  execution  of  a  deed,  or  an  allegation 
that  it  was  obtained  by  fraud  and  covin,  puts  the  validity  of  the  deed 
itself  at  issue,  and  not  merely  the  title  to  that  portion  of  the  property  con- 
veyed, which  may  be  in  dispute  in  the  action.  And  it  may  be  urged  that 
the  decision  of  the  jury,  should  be  equally  conclusive  on  all  the  questions 
actually  before  them,  whether  they  arise  on  a  special  traverse,  or  under 
the  general  issue. 

But  however  strong  these  arguments  may  be  theoretically,  they  are 
opposed  by  other  and  controlling  considerations.    If  the  e8y>ppel  of  a  ver- 
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diot  be  carried  beyond  the  issne  raised  on  the  pleadings,  it  mast  be 
extended  to  every  matter  in  dispute^  which  might  and  ought  to  have  been 
decided  in  one  way  or  the  other  by  the  jury,  in  forming  their  opinion  j 
which  might  be  just,  if  a  verdict  taming  on  many  different  points,  was 
necessarily  or  even  ordinarily  an  exact  and  impartial  decision  on  each 
one  of  them,  instead  of  being,  as  it  often  is,  a  middle  course  between  the 
different  opinions  which  the  jurors  entertain  upon  all.  But  verdicts  are 
not  unfrequently  the  result  of  a  compromise,  rather  than  of  an  actual 
decision,  and  are  often,  if  not  always,  influenced  by  the  effect  which  they 
will  have  in  the  case  actually  before  the  jurors.  Thus  a  jury  may  find 
that  the  entry  of  a  landlord  into  part  of  the  premises,  has  been  so  far 
tortious  as  to  constitute  an  eviction,  and  deprive  him  of  the  right  to 
recover  rent  for  the  rest,  who  would,  notwithstanding,  have  refused  to 
make  him  answerable  for  what  he  has  done  in  an  action  of  trespass  quare 
clausum  fregit.  Whenever,  therefore,  the  finding  of  one  jury  on  a  parti- 
cular point,  is  made  binding  on  another,  there  is  a  danger  of  perverting 
the  decision  of  the  first  tribunal  to  a  purpose  for  which  it  was  not  intended, 
and  thus  compelling  the  second  to  do  an  injustice,  of  which  neither  would 
have  been  guilty,  if  left  to  the  unbiassed  exercise  of  its  own  judgment. 
Verdicts  upon  a  single  issue  are  usually  based  upon  the  evidence,  without 
regard  to  the  consequences  which  may  flow  from  them,  and  may  therefore  be 
enforced  subsequently  as  estoppels,  without  much  risk  of  injustice;  but 
the  case  is  widely  different  when  all  the  points  of  an  extensive  oontroversyi 
are  sought  to  be  brought  within  the  estoppel  of  a  general  verdict,  without 
any  better  ground  than  an  argument,  that  they  were  submitted  to  the  jury, 
as  the  premises  on  which  their  conclusion  should  be  founded. 

It  is  proper  to  observe,  that  the  effect  of  what  takes  place  in  one  judi- 
cial proceeding  upon  another,  is  sometimes  due  to  the  doctrines  of  equitable 
rather  than  legal  estoppel,  and  that  a  man  who  obtains  or  defeats  a  judg- 
ment, by  representing  a  transaction  in  one  aspect,  will  be  precluded  from 
giving  it  a  different  and  inconsistent  character  in  a  subsequent  suit; 
founded  upon  the  same  subject  matter;  Hayes  v.  Oudyknnst,  1  Jones^ 
220;  Yarick  v.  Edwards,  11  PaigC;  289;  The  Queen  v.  Sandwich,  10  Q. 
B.  663,  571. 

It  seems  to  be  well  settled,  in  England,  that  the  proper  mode  of  taking 
advantage  of  an  estoppel,  is  by  pleading,  and  that  it  will  not  be  conclusive 
in  evidence,  unless  the  circumstances  are  such  as  to  prevent  it  from  being 
placed  on  the  record  by  a  plea;  Young  v.  Baincock,  7  0.  B.  310,  supra. 
This  rule,  which  is  designed  to  avoid  the  inconsistency  of  submitting  an 
issue  to  the  determination  of  the  jury,  and  then  refusing  them  permission 
to  decide,  was  followed  in  Howard  v.  Mitchell,  14  Mass.  242,  and  Bar- 
tholomew V.  Candee,  14  Pick.  167;  and  a  failure  to  plead  an  estoppel^ 
held  to  be  a  waiver  of  the  right  to  rely  upon  it  as  conclusive.  In  Fowler 
v.  Halt,  10  Johnson,  111 ;  Brown  v.  Wilder,  12  id.  455,  and  Coles  v. 
Carter,  6  Cowen,  691,  the  court  went  still  further,  and  decided  that  a 
former  recovery  upon  the  same  cause  of  action,  was  inadmissible  in  evi- 
dence, under  the  general  issue  in  trespass  or  assumpsit.  This  would  seem 
to  be  still  generally  admitted  as  law,  in  actions  founded  directly  on  a  tort 
or  trespass.  Gilchrist  v.  Bale,  8  Watts,  355 ;  Young  v.  Rummell,  2  Hill, 
478.    But  the  weight  of  authority  in  this  country  seems  to  be,  that  a 
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former  jadgment  between  the  same  parties^  may  be  given  in  evidence  in 
any  of  the  forms  of  case,  and  in  ejectment,  without  pleading  it;  Yonng  y. 
Black ;  although  it  will  not  be  conclusive,  unless  the  circumstances  are 
such  that  it  could  not  be  pleaded;  Miller  v.  Manioc,  6  Hill,  114;  Warner 
V.  M<Nulty,  2  Gilman,  353.  Thus,  it  was  held,  in  Eilheffer  v.  Herr,  17 
S.  &  K.  319,  that  where  issue  was  joined  on  a  plea  of  leave  and  license,  a 
former  verdict  on  the  same  matter,  and  between  the  same  parties,  was 
admissible  in  evidence,  but  did  not  bind  the  conscience  of  the  jury,  nor 
preclude  them  from  finding  according  to  the  truth.  The  same  distinction 
was  taken  in  Long  v.  Long,  5  Watts,  103 ;  and  again  in  Smith  v.  EIIib, 
9  Barr,  345 ;  and  a  former  verdict  and  judgment,  said  to  be  conclusive 
when  pleaded,  but  not  when  given  in  evidence,  unless  there  was  no  oppor- 
tunity of  pleading  them.  But  it  is  thoroughly  well  settled,  in  the  United 
States,  that  an  estoppel  will  be  conclusive  in  evidence  whenever  there 
has  been  no  opportunity  to  take  advantage  of  it  in  pleading ;  Adams  v. 
Barnes,  17  Mass.  370 ;  Barber  v.  Elliott,  4  Barbour,  457 ;  Ward  v.  Ward, 
2  Zabriskie,  691 :  Isaacs  v.  Clark,  12  Vermont,  192 ;  Perkins  v.  Walker, 
19  id.  144 ;  Burt  v.  Sternburgh,  4  Cowen,  559 ;  Wright  v.  Butler,  6 
Wend.  284;  Wood  v.  Jackson,  8  id.  9;  Dane  v  Wingate,  12  New 
Hampshire,  291;  Shelton  v.  Alcox,  11  Conn.  240;  Bell  v.  Baymond,  18 
id.  91 ;  while  ike  recent  case  of  Wiles  v.  Howard,  5  Exchequer,  557| 
would  seem  to  show,  notwithstanding  Doe  v.  Huddert,  2  C.  M.  &  B.  316, 
^hat  the  rule  is  the  same  in  England.  Thus,  it  was  held  in  Adams  v. 
Barnes,  thai  a  defendant  may  take  advantage  of  a  former  verdict  and  judg- 
ment, at  the  trial,  in  bar  of  any  matter  which  is  given  in  evidence,  with- 
out being  specially  set  forth  in  the  declaration;  and  in  Isaacs  v.  Clark, 
that  a  special  defence  set  up  under  a  plea  of  non  assumpsit,  may  be  con» 
clusively  rebutted,  by  producing  the  record  of  a  prior  suit,  in  which  the 
same  matter  has  been  determined ;  the  ground  of  both  decisions  being, 
that  an  estoppel  cannot  be  pleaded,  unless  there  is  some  previous  allegib- 
tion  of  the  matter  to  be  estopped.  These  cases  were  followed  in  Perkins 
V.  Walker,  and  a  verdict  in  an  action  of  trover  for  a  piece  of  cloth,  held 
to  be  conclusive  rebuttal  of  a  justification  in  slander,  for  charging  the 
plaintiff  with  stealing  the  cloth,  because  as  the  justification  was  given  in 
evidence  under  a  notice,  he  could  not  have  replied  the  estoppel.  It  is  a 
necessary  consequence  of  this  principle,  that  in  those  states  where  special 
pleading  has  been  done  away  with  by  usage  or  statute,  estoppels  are  con- 
clusive in  evidence,  although  not  pleaded;  Sprague  v.  Waite,  19  Pick.  457. 
In  Young  v.  Rummell,  2  Hill,  268,  and  Whitney  v.  Clarendon,  18 
Vermont,  252,  the  court  took  a  distinction  between  case  and  trespass,  and 
held,  that  although  an  estoppel  must  be  pleaded  in  the  one,  it  will  be 
conclusive  in  evidence  under  the  general  issue  in  the  other.  And  it  was  con- 
sequently decided,  that  a  former  recovery  for  the  same  cause  of  action,  was  an 
absolute  bar  under  a  general  plea  of  non  assumpsit.  The  same  point  was  de- 
cided by  the  Supreme  Court  of  Ohio,  in  Reynolds  v.  Stansbury,  20  Ohio, 
144,  and  by  that  of  Pennsylvania,  in  Carvill  v.  Garrigues,  5  Barr,  152, 
while  Kennedy,  J.,  held,  in  Man  v.  Drexel,  2  Barr,  202,  that  there  is  no 
difference  between  the  effect  of  a  verdict  and  judgment  when  pleaded, 
ynhfisx  given  in  evidence,  at  all  events  in  those  actions  which,  like 
[fiu  the  case  or  trespass  for  mesne  profits,  are  the  creatures  of  the 
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law,  and  therefore  less  subject  to  strict  or  technical  rules  of  pleading. 
But  this  distinction  was  denied  by  the  Chancellor,  in  delivering  his 
opinion  in  the  subsequent  case  of  Miller  y.  Manice,  6  Hill,  114, 125,  and 
is  unquestionably  in  conflict  with  the  more  recent  course  of  decision  in 
England.  It  is  evident,  that  a  distinction  founded  merely  upon  the  form 
of  the  action,  is  too  narrow  and  technical,  to  rule  a  point  which  should  be 
governed  by  general  and  liberal  principles  of  policy  and  convenience.  It 
would,  therefore,  appear,  either  that  the  defendant  should  not  be  permitted 
to  rely  on  a  former  recovery  as  a  bar  without  pleading  it,  in  any  case,  or 
that  he  should  have  the  same  privilege  in  all.  The  latter  course  seems  to 
have  been  adopted  in  Iowa,  and  the  record  of  a  judgment  in  another  suit 
for  the  same  cause,  held  conclusive  under  the  general  issue,  without  regard 
to  the  form  of  the  action;  George  v.  Gillespie,  1  Iowa,  421.  A  similar 
decision  was  made  in  Marsh  v.  Pier,  4  Eawle,  279,  and  a  former  recovery 
held  to  be  as  conclusive  in  evidence,  under  a  general  traverse  of  the 
plaintiff's  title  in  replevin,  as  if  it  had  been  pleaded.  Bat  this  decision 
is  manifestly  at  variance  with  that  in  Killbeffer  v.  Herr,  as  well  as  with 
the  general  current  of  authority,  in  this  country  and  in  England. 

The  rule,  that  a  party  who  relies  on  an  estoppel  must  plead  it,  has  no 
application  when  it  appears  in  the  pleadings,  either  on  his  part,  or  on  that 
of  the  opposite  party.  Thus,  where  the  plaintiff  declared  on  an  instrument 
which  contained  a  recital,  that  the  defendant  was  possessed  of  certain 
shares  of  stock,  and  the  defendant  craved  oyer,  and  then  denied  his  pos- 
session of  the  stock  by  plea,  it  was  held,  that  the  estoppel  was  apparent 
on  the  face  of  the  record,  and  might  be  taken  advantage  of  at  once  by 
demurrer,  without  a  replication ;  Beckett  v.  Bradley,  7  M.  &  G.  994 ; 
Miller  v.  Elliott,  1  Carter,  484. 

The  estoppel  of  a  judgment  only  binds  parties  and  privies,  and  does 
not  extend  to  those  who  are  strangers  in  person  and  estate;  Decour  v. 
Morrison,  2  Grattan,  250 ;  Greely  v.  Smith,  1  M.  &.  W.  181 ;  The  Bank 
of  Oswego  V.  Babcock,  3  Hill,  152  -,  Leland  v.  Tousey,  6  id.  327  ;  Chirac 
V.  Beinecker,  11  Wheaton,  286;  Alexander  v.  Walter,  8  Gill,  289;  Se?- 
gent  V.  Salmond,  27  Maine,  539;  Parsons  v.  Copeland,  S3  id.  370; 
Sheldon  v.  White,  35  id.  253;  save  in  those  cases  where  the  suit  in 
which  the  judgment  is  rendered,  partakes  of  the  nature  of  a  proceeding  in 
rem ;  Coke,  Litt.  352,  a,  852,  b.  Thus,  the  judgment  in  an  action 
brought  against  one  partner  for  a  partnership  debt,  will  not  be  evidence 
for  or  against  another  in  a  subsequent  suit  for  the  same  cause ;  McLelland 
Y.  Bidgway,  12  Alabama,  482 ;  Stevens  v.  Buck,  1  Conn.  507 ;  nor  can 
a  Justice  of  the  Peace,  who  is  sued  in  trespass  for  exceeding  his  jurisdic- 
tion, rely  on  his  own  judgment  as  a  protection,  for  the  mere  circumstance 
that  he  acted  as  judge,  is  enough  to  show  that  he  was  neither  a  party  nor 
privy ;  Wright  v.  Hodson,  24  Vermont,  143.  As  a  general  rule,  no  one 
can  be  made  a  party  to  a  judicial  proceeding,  without  a  voluntary  appear- 
ance of  record,  or  a  formal  and  legal  summons  to  appear.  The  strictness 
of  this  rule  has,  however,  been  departed  from,  in  some  cases,  by  holding 
that  the  intervention  of  a  party,  in  the  prosecution  or  defence  of  a  cause 
in  which  he  is  interested,  will  compel  him  to  abide  by  the  result,  and  in 
others,  by  allowing  a  notice  to  come  in  and  take  defence,  to  proceed  from 
the  parties,  and  not  from  the   court.    Thus,  it  was  held,  in  Chirac  v. 
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Reinecker,  2  Peters,  617,  and  Cbambers  v.  Lapsley,  7  Barr,  24,  that  although 
a  judgment  in  ejectment  against  a  tenant,  is  not  ordinarily  admissible  in 
evidence  as  proof  of  title  in  a  subsequent  suit  against  the  landlord,  it  will 
become  so  where  the  defence  is  really  conducted  by  him,  although  in  the 
name  of  the  tenant.  It  was  held,  in  like  manner,  in  Coates  v.  Roberts,  4 
Bawle,  104,  that  a  creditor  who  took  part  in  defending  an  attach- 
ment, on  the  ground  that  the  debt  attached,  was  due  to  him  and  not  to  the 
defendant  in  his  attachment,  was  precluded  from  denying  the  validity  of 
the  attachment  subsequently  ad  against  the  plaintiff,  and,  therefore,  as 
against  the  garnishee.  And  it  is  thoroughly  well  settled,  that  a  defend- 
ant may  call  upon  any  one  whose  liability  for  the  cause  of  action  is 
primary  as  compared  with  his  own,  to  assume  the  burden  of  the  defence 
in  the  first  instance,  and  that  the  notice  thus  given,  will  have  the  same 
effect  as  if  it  came  from  the  court.  Although,  therefore,  a  principal  will 
not  be  bound  as  a  privy  by  the  result  of  a  suit  brought  for  the  debt,  against 
a  guarantor  or  surety;  Brown  v.  Chancey,  1  Kelly,  410;  Douglas  v. 
Howland,  24  Wendell,  35 ;  Jackson  v.  Oriswold,  4  Hill,  522 ;  Morris  v. 
Lucas,  8  Blackford,  9  ;  to  which  he  is  not  made  a  party,  and  may,  there- 
fore, contest  the  validity  of  the  judgment;  French  v.  Parish,  14  New 
Hampshire,  496 ;  he  may,  notwithstanding,  be  brought  within  the  reach 
of  the  estoppel  by  a  notice  from  the  defendant,  to  come  in  and  take  part 
in  the  defence;  Duffield  v.  Scott,  3  Term.  374;  Jones  v.  Williams,  7  H. 
&  W.  492 ;  Kip  v.  Brigham,  6  Johnson,  158 ;  Kettle  v.  Lipe,  6  Barbour, 
467 ;  Thomas  v.  Hubbell^  18  id.  9.  A  similar  rule  applies  as  between 
a  grantor  of  real,  or  vendor  of  personal  property,  and  the  grantee,  or 
vendee,  and  the  former  may  be  called  upon  to  assume  the  burden  of  de- 
fending a  suit  in  ejectment  or  trover,  against  the  latter,  or  else  bh  barred 
from  disputing  the  title  on  which  it  is  brought,  in  a  subsequent  suit  against 
himself,  founded  on  an  express  or  implied  warranty  or  covenant,  in  the 
sale  or  grant;  Blasdale  v.  Babcock,  1  Johnson,  518;  Oallingwood  y. 
Irvin,  3  Watts,  311.  Kelly  v.  The  Church,  2  Hill,  115;  Hamilton  v. 
Cutts,  4  Mass.  349 ;  BawIc  on  Covenants  for  Title,  p.  199 ;  although  to 
make  such  a  notice  effectual,  it  must  be  clear  and  explicit,  and  convey 
precise  information,  that  unless  the  party  to  whom  it  is  addressed,  take 
the  necessary  steps  to  prove  the  validity  of  the  title  in  the  first  suit, 
he  will  be  estopped  from  doing  so  in  the  second ;  Paul  v.  Witman,  3  W. 
&  S.  410. 

Every  one  who  claims  or  justifies  under  a  conveyance  made,  or 
command  given  by  another,  will  be  in  privity  with  him,  and  bound 
by  every  estoppel  which  relates  directly  to  the  interest  conveyed  or 
the  right  on  which  the  command  is  founded;  Oalkins  v.  AUerton,  3 
Barbour,  171 ;  Beebee  v.  Elliott,  4  id.  57 ;  Mattouner  v.  Dunwick, 
ib.  566.  It  has  also  been  held,  that  a  judgment  against  a  servant 
or  agent,  who  defends  a  suit  in  right  of  his  master  or  principal,  will 
be  conclusive  against  a  renewal  of  the  controversy  by  the  latter;  Heller 
V.  Jones,  4  Binney,  11 ;  Bailey  v.  Poster,  9  Pick.  139  ;  Case  v  Reeves, 
14  Johnson,  572 ;  at  all  events,  when  the  course  of  the  agent  has  been 
so  far  expressly  or  impliedly  authorised  or  ratified  by  the  principal, 
as  to  render  the  one  virtually  a  party  to  the  proceedings  instituted  bj 
or  against  the  other ;   Alexander  v.  Taylor,  4  Denio,  302 ;  and  as  aU 
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estoppels  are  mutual^  the  principal  may  rely  on  the  estoppel  of  a 
judgment  recovered  by  his  agent^  whenever  he  would  have  been 
bound  by  it,  had  the  result  been  adverse ;  Campbell  v.  Phelps,  1  Pick. 
62.  In  like  manner,  a  recovery  in  trover  or  trespass  by  a  bailee, 
may  be  pleaded  in  bar  to  another  suit  brought  for  the  same  cause  by  the 
bailor,  while  a  bailee,  who  has  surrendered  the  goods  entrusted  to  his  care 
to  a  third  person,  in  good  faith,  and  under  the  belief  that  he  is  the  true 
owner,  may  rely  on  the  unsuccessful  result  of  a  suit  brought  against  the 
latter  by  the  bailor,  as  an  estoppel  against  any  further  proceedings  against 
himself;  Bates  v.  Stanton,  1  Dner,  79,  ante  vol.  I.  481. 

The  true  view  of  the  law,  would,  undoubtedly,  seem  to  be,  that  the 
relation  which  subsists  between  a  principal  and  surety,  or  a  principal  and 
guarantor,  does  not  render  either  of  them  privy  to  a  suit  brought  against 
the  other ;  2  American  Leading  Cases,  vol.  2,  p.  841, 8  ed. }  and,  therefore, 
that  a  judgment  against  the  principal,  cannot  be  given  in  evidence  in  any 
subsequent  proceeding  against  the  surety }  Douglass  v.  Howland,  24  Wendell, 
85 ;  Jackson  v.  Griswold,  4  Hill,  622 ;  Morris  v.  Lucas,  8  Blackford,  9. 
It  has,  notwithstanding,  been  held  in  a  number  of  the  more  recent 
decisions,  that  an  engagement  by  one  man  to  be  responsible  for  another, 
creates  such  a  privity  between  them,  as  to  render  a  recovery  against  the 
latter,  prima  facie  evidence  in  a  suit  brought  on  the  guaranty  given  by 
the  former ;  The  City  of  Lowell  v.  Parker,  10  Metcalf,  814 ;  Masser  v. 
Strickland,  17  S.  &  B.  854 ;  McLaughlin  v.  The  Bank  of  Potomac,  7 
Howard,  220 ;  Berger  v.  Williams,  4  McLean,  577.  And  there  is  no 
room  to  doubt,  that  a  judgment  will  be  conclusive  on  every  one  who  has 
entered  into  an  express  or  implied  agreement,  to  be  bound  by  it ;  Brown 
V.  Sprague,  5  Denio,  545.  A  judgment  against  the  defendant  is  conse- 
quently absolutely  binding  on  the  bail,  who  may  indeed  go  behind  it  and 
show  fraud  or  collusion,  but  not  that  it  was  rendered  for  more  than  was 
due,  in  consequence  of  the  default  or  negligence  of  the  principal ;  Park- 
hurst  V.  Summer,  28  Vermont,  588  :  and  it  must  be  remembered,  that 
a  judgment,  is  always  admissible  as  proof  of  the  existence  or  extent  of 
the  obligation  it  imposes  on  one  person,  even  when  incompetent  to  prove 
that  the  burden  ought  to  be  shared  or  assumed  by  another.  When  there- 
fore, a  recovery  is  had  against  a  master,  for  the  tortious  act  of  his  servant, 
or  against  a  surety  in  consequence  of  a  breach  of  contract  by  the  princi- 
pal,  it  will  be  evidence  of  the  amount  of  loss  resulting  from  the  default, 
although  not  that  the  default  was  committed  ]  Fletcher  v.  Jackson,  28 
Vermont,  581;  Green  v.  The  New  Kiver  Co.,  4  Term,  22;  The  Bank  of 
Oswego  V.  Babcook,  5  Hill,  182 ;  McClure  v.  Whitesides,  2  Carter,  578. 

The  action  of  ejectment,  affords  another  instance  in  which  a  record  may 
serve  to  establish  a  fact,  where  it  would  be  wholly  incompetent  as  proof 
of  a  right,  and  it  would  seem  well  settled,  that  when  a  recovery  in  eject- 
ment has  been  followed  by  actual  entry,  the  judgment  may  be  given  in 
evidence  against  third  persons,  for  the  purpose  of  showing  that  the 
possession  taken  under  it  is  rightful,  and  therefore  better  evidence  of 
right,  than  can  be  afforded  by  a  mere  naked  possession;  Jackson  v. 
Hill,  8  Cowen,  264 ;  Jackson  v.  Tuttle^  16  Johnson,  525 ;  Chirac  v. 
Bcinecker,  11  Wheaton,  289;  2  Peters,  614. 

In  the  recent  case  of  Lloyd  v.  Barr,  1  Jones,  41 ;  the  Supreme  Court 
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of  Pennslyvania,  took  what  seems  to  have  been  a  step  beyond  the  course  of 
prior  decision^by  holding  that  the  estoppel  of  a  judgment  against  two  joint 
debtors  extends  to  a  suit^  subsequently  brought  by  one  against  the  othery 
and  precludes  both  ftrom  denying  the  existence  and  obligation  of  the  debt, 
although  without  interfering  with  the  right,  to  prove  that  the  whole  bnrden 
of  the  obligation,  should  be  borne  by  the  party  who  seeks  to  enforce  it.  And 
it  was  consequently  decided,  that  when  an  action  was  brought  against  two 
successive  indorsers  of  a  note,  and  determined  on  the  merits  without 
adverting  to  the  misjoinder,  the  judgment  was  conclusive  evidence  that 
both  were  duly  notified  of  the  dishonour  of  the  instrument,  in  a  subse- 
quent suit,  brought  by  one  against  the  other,  although  either  was  entitled 
to  show  that  he  signed  merely  as  surety,  or  to  give  any  other  matter  in 
evidence,  which  would  not  have  been  a  defence  in  the  former  action. 
But  whatever  may  be  thought  of  this  decision,  it  would  seem  well  settled, 
that  a  judgment  against  the  drawer  or  indorser  of  a  bill  or  note,  cannot 
be  relied  on  under  ordinary  circumstances,  as  an  estoppel  or  even  aa 
evidence,  in  a  subsequent  suit  against  him,  by  any  of  the  other  parties 
to  the  instrument.    Barker  v.  Gassfdy,  16  Barbour,  177. 

It  is  well  settled,  that  a  judgment  on  a  question  of  title  to  land,  is 
binding  on  privies  in  estate,  as  well  as  on  parties,  that  is,  on  all  who 
claim  by  descent  or  purchase,  through  or  under  the  person  for,  or  against 
whom,  the  judgment  is  rendered ;  Wood  v.  Jackson,  8  Wend.  18;  9  id. 
107.  The  same  rule  applies  in  the  case  of  chattels,  because  the  title  of 
the  purchaser  of  a  chattel,  depends  in  all  cases  on  that  of  the  party  from 
whom  he  buys,  and  whatever  will  operate  either  by  way  of  evidenoe  or 
as  an  estoppel  upon  the  one,  will  be  equally  effectual  against  the  other ; 
Marsh  v.  Pier,  4  Rawle,  273 ;  M'Oravey  v.  Rerason,  19  Alabama,  430 ; 
The  Farmers  Bank  v.  McKee,  2  Barr,  318 ;  Boynton  v.  Willard,  10  Pick, 
111 ;  Thus  in  Mitchell  v.  Pease,  7  Gushing,  350 ;  the  defendant  who 
claimed  under  a  donatio  caus^  mortis,  was  held  to  be  within  the  estoppel 
of  a  judgment,  recovered  by  a  creditor  of  the  donor  against  the  adminis- 
trator, and  to  be  precluded  from  showing  that  it  was  fraudulent  and 
collusive,  or  that  the  debt  for  which  it  was  rendered,  had  no  existence. 
And  in  Marsh  v.  Pier,  a  judgment  against  the  plaintiff  in  an  action  of 
assumpsit,  brought  for  the  proceeds  of  goods,  which  had  been  sold  by  the 
defendant,  was  held  to  estop  him  from  recovering  the  goods  themselves, 
in  a  subsequent  replevin  against  the  vendee. 

Under  ordinary  circumstances,  no  one  who  is  not  a  party  to  a  judgment, 
can  be  bound  as  a  privy,  unless  his  title  originates  afler  the  period  at 
which  it  is  rendered,  and  a  vendee  or  assignee  will  not  be  estopped  by 
an  adjudication,  against  the  vendor,  or  assignor,  subsequently,  to  the 
sale  or  assignment.  But  as  the  estoppel  of  proceedings  in  rem,  is  condu* 
sive  upon  all  the  world,  it  will  necessarily  be  binding  on  assignees,  with- 
out regard  to  the  time  of  the  assignment;  Parker  v.  Danforth,  16  Mass. 
299 ;  Peck  v.  Bamum,  24  Vermont,  376.  Courts  of  equity,  moreover,  hold 
that  all  who  acquire  title  to  real  estate,  from  the  defendant  daring  the 
pendency  of  a  bill,  brought  to  enforce  a  trust,  or  establish  a  right,  which  is 
set  forth  distinctly  on  the  face  of  the  bill,  will  be  affected  with  notice, 
and  compelled  to  abide  by  the  decree,  rendered  against  the  vendor;  2 
L.  C.  in  Equity,  2  Am.  ed.     A.  somewhat  similar,  though  much  mors 
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i^stricted  role,  seems  to  preYaQ,  in  actions  of  ejectment  at  law,  and  a  judg- 
ment for  the  plaintiff  will  be  conclnsiTc  evidence  of  his  title,  in  a  anbse- 
qnent  action  for  mesne  profits,  against  all  wbo  have  purchased  from  the 
defendant  after  snit  brought,  although  the  estoppel  will  be  limited  to  the 
profits  of  the  land,  and  will  not  embrace  or  bind  the  title ;  Jackson  y. 
Stone,  13  Johnson,  447;  Jeffries  y.  Zane,  1  Miles,  287. 

A  verdict  cannot  (nrdinarilj  operate  as  an  estoppel,  or  even  be  given 
in  evidence,  until  it  has  received  the  sanction  of  the  court,  and  has  passed 
into  judgment;  Bidgely  v.  Spenser,  2  Binney,  70 :  and  the  estoppel  of  a 
judgment,  will,  of  course,  be  set  at  large  by  the  award  of  a  new  trial ; 
Pelaunay  v.  Buroett,  4  Gilman,  454,  or  a  reversal  in  error,  although  thicr 
cannot  be  proved  by  parol  testimony,  or  without  the  production  of  the 
record  of  the  award  or  reversal;  Wood  v.  Jackson,  8  Wend.  9.  When, 
however,  the  parties  agree  expressly,  or  by  implication,  that  a  verdict  shall 
be  final  and  conclusive  as  between  them,  without  the  entry  of  judgment, 
it  will  operate  as  an  estoppel  on  proof  of  the  understanding  or  agreement; 
Shseffer  v.  Greitzer,  6  Binney,  432 ;  Estop  v.  Hutchman,  14  S.  &  B.  435* 
And  there  is  no  doubt  that  the  mere  removal  of  a  record  by  a  writ  of  error, 
without  or  before  a  reversal,  will  in  no  way  weaken  or  impair  the  conclu- 
sive effect  of  the  judgment;  Poe  v.  Wright,  10  Q.  B.  763. 

It  is  well  settled,  that  estoppels  of  record  may  grow  out  of  the  express 
or  implied  admissions,  made  by  the  parties  in  pleading,  and  are  not 
necessarily  limited  to  the  points  actually  passed  upon  by  the  court  or  jury. 
Thus  it  has  long  been  held,  not  only  that  an  express  allegation  or  confession 
will  be  conclusive  on  the  party  who  makes  it,  but  that  the  traverse  of  one 
averment  is  a  tacit  admission  of  every  other,  which  is  material  and  tra- 
versable in  the  same  pleading,  notwithstanding  a  protestation  against  its 
truth,  and  although  the  failure  to  deny  it,  may  have  arisen  from  the 
necessity  for  avoiding  duplicity ;  Stephen  on  Pleading,  255 ;  Bingham  v. 
Stanley,  2  Q.  B.  117 ;  Hardy  v.  Williams,  11  Iredell,  499 ;  Taylor  v. 
Parkhurst,  1  Bur.  97 ;  Chitty  v.  Bendy,  3  A.  &  E.  323 ;  Richards  v, 
Allen,  1  Bibb.  189 ;  Gould  v.  Ray,  13  Wend.  639 ;  Ante,  vol.  1. 595.  And 
it  would  seem  equally  well  settled,  that  an  adverse  verdict  on  the  issue 
joined  on  such  a  traverse,  will  convert  ^is  admission  into  an  estoppel, 
and  thus  render  binding  in  all  future  controversies ;  Coke,  Litt.  124  b, 
126  a;  2  Williams'  Saunders,  103  a,  note  1,  for  the  law  will  presume 
that  the  pleader  has  submitted  the  strongest  point  of  his  case  to  the  deter- 
mination of  the  jury,  and  would  have  been  at  least  equally  unsuccessful, 
had  he  joined  issue  on  those  which  were  weaker.  But  the  real  or  appa- 
rent hardship  of  this  rule,  has  caused  it  to  be  qualified  in  several  recent 
instances,  in  England  and  this  country ;  Carter  v.  James,  13  M.  &  H. 
146 ;  Murray  v.  Stevens,  4  Strobhart,  352 ;  and  the  better  opinion  would 
unquestionably  seem  to  be,  that  although  admissions  made  in  pleading, 
may  be  made  the  foundation  of  a  judgment  by  the  court,  and  may  shift 
the  burden  of  proof  at  the  trial,  they  cannot  be  given  in  evidence  to  the 
jury,  in  the  action  in  which  they  occur,  whatever  may  be  their  effect  in 
subsequent  proceedings ;  Edward  v.  Groves,  2  M.  &  W.  641 ;  Bennio  v. 
Davisson,  3  id.  179 ;  Frasier  v.  Welsh,  8  id.  635,  ante. 

Nothing  is  better  settled,  than  that  a  speoial  averment  or  recital  in  a 
deed  or  other  instrament  under  seal,  which  is  certain  in  its  terms  and  ma- 
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terial  to  the  matter  in  hand,  is  conclosive  as  against  the  pariy  by  whom 
it  is  made,  and  in  the  coarse  of  the  transaction  in  which  it  is  given ;  Boot 
V.  Crock,  7  Barr,  878 }  Mann  y.  Eckford's  executors,  15  Wend.  502 ; 
Jackson  v.  Brooks,  8  id.  426 ;  Jackson  v.  Parkhurst^  9  id.  209 ;  Francis 
y.  Boston  Mill  Comp.,  4  Pick.  368,  387;  Stebbins  y.  Smith,  id.  97; 
Beckett  y.  Bradley,  7  M.  &  O.  994 ;  Young  y.  Raincock,  7  0.  B.  310 ; 
ScronghiU  y.  Buck,  14  Q.  B.  78;  Inskeep  y.  Shields,  4  Harrington, 
845 ;  Haggart  y.  Morgan,  1  Selden,  422 ;  Miller  y.  Elliott,  1  Carter, 
484;  Bobbins  y.  McMillan,  4  Cushman,  434;  although  necessarily  with- 
out effect  upon  strangers ;  Wilkins  y.  Dingley,  29  Maine,  73.  Thus  in 
Cutter  y.  Dickenson,  8  Pick.  887,  the  sureties  in  an  administration  bond, 
were  held  to  be  estopped  by  a  recital  that  their  principal  had  been  duly 
appointed,  from  denying  the  yalidity  of  his  appointment;  while  in  Cox  y. 
Thomas,  9  Grattan,  812,  a  bond  reciting  that  one  of  the  obligors  was  the 
sheriff,  and  the  others  his  deputies,  was  held  to  estop  them  from  denying 
that  such  was  the  case.  This  rule,  howeyer,  must  be  taken  with  the  quali- 
fication laid  down  in  the  case  of  Carpenter  y.  Buller,  8  M.  &  W.  209,  that 
the  estoppel  of  an  admission  under  seal,  only  arises  in  suits  founded  upon 
the  instrument  which  contains  the  recital,  or  growing  out  of  the  transac- 
tion in  which  it'  is  giyen,  and  not  in  other  and  collateral  controyersiea 
between  the  same  parties.  If,  howeyer,  the  subject-matter  of  the  contro- 
yersy  be  the  same,  the  instrument  itself  need  not  be  directly  in  question, 
and  hence  where  a  partnership  was  dissolyed  by  a  deed,  which  recited  that 
certain  goods  in  the  possession  of  one  of  the  partners,  had  been  deliyered 
to  the  other,  the  former  was  held  to  be  estopped  from  denying  the  deli- 
yery,  although  the  point  arose  in  an  action  of  troyer  for  the  goods,  with 
which  the  deed  had  no  other  connexion,  than  as  eyidence  of  the  right  on 
which  the  action  was  founded ;  Wiles  y.  Woodward,  5  Exchequer,  557. 

An  estoppel  only  operates  in  so  far  as  it  is  certaiQ,  and  it  cannot  be  ex- 
tended by  intendment  or  implication,  to  matters  which  are  not  clearly  and 
distinctly  within  its  terms ;  Naglee  y.  Ingersoll,  7  Barr,  185 ;  Campbell 
y.  Knight,  11  Shepley,  332.  Thus,  the  mere  fact  that  a  party  has 
executed  an  instrument  as  a  joint,  or  joint  and  seyeral  promisor  or  obligor, 
is  ordinarily  held  not  to  estop  him  from  ayerring,  that  he  is  in  point  of  fact 
a  surety,  nor  from  setting  up  any  act  of  the  crcKlitor,  which  has  tended  to 
impair  the  right  of  recourse  for  indemnity  against  the  principal,  as  a  de- 
fence to  an  action  for  the  recoFery  of  the  debt;  Brooks  y.  Harris,  21  Pick. 
195;  The  Bank  of  Steubenville  y.  Leayitt,  5  Hammond,  207  ;  The  Bank 
of  Steubenville  y.  Hoge,  6  id.  17.  For  the  gist  of  such  a  plea  does  not 
consist  in  the  denial  of  the  terms  of  the  contract,  but  in  showing  the  ex- 
istence of  certain  collateral  relations  between  the  parties,  which  the 
creditor  has  impliedly  sanctioned,  and  is  therefore  bound  to  presenre 
uninjured;  Bell  y.  Banks,  8  Scott's  N.  R.  503;  Stone  y.  Compton,  5 
Bing.  N.  C.  142.  But  if  the  surety  expressly  bind  himself  as  principal, 
and  not  as  surety,  he  will  be  estopped  at  law  and  precluded  in  equity,  from 
denying  that  his  true  character  is  in  accordance  with  the  terms  of  the  in- 
strument ;  Spriggs  y .  The  Bank  of  Mount  Pleasant^  10  Peters,  257 ;  14 
d.  201 ;  2  Am.  Leading  Cases,  3  ed. 

Estoppel  in  rem. — The  rule  that  estoppels  are  only  bidding  on  parties 
and  privies,  meets  with  an  exception  in  the  case  of  proceedings  in  rem. 
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because  there  the  law  acts  directly  on  the  thing  itself,  and  renders  it  that 
which  the  judgment  declares  it  to  be;  ante.  Thus  a  judgment  in  a  court 
of  admiralty^  or  prize  court,  condemning  a  yessel  as  enemies'  property,  or 
for  a  violation  of  international  law,  will  be  held  final  and  conclusive  in  all 
other  courts,  and  a  sale  made  in  pursuance  of  the  judgment,  will  vest  an 
indefeasible  right  in  the  purchaser,  against  all  the  world,  however  deficient 
the  title  of  those  who  were  in  possession  of  the  vessel,  when  she  was  con- 
demned, or  whose  acts  gave  occasion  to  the  forfeiture ;  Rose  v.  Himely,  4 
Cranch,  291 ;  Croudson  v.  Leonard,  ib.  434 ;  Bradstreet  v.  The  Neptune 
Ins.  Co.,  8  Sumner,  600  3  Penhallow  v.  Doane,  3  Dallas,  54.  The  same 
result  will  follow  from  a  decree  by  any  competent  tribunal,  that  property 
has  been  forfeited  for  a  breach  of  municipal  law,  or  local  regulation,  and 
decreeing  a  sale  as  the  means  of  carrying  the  forfeiture  into  effect ;  Hudson 
V.  Guestier,  4  Cranch,  295 ;  Williams  v.  Armroyd,  7  Cranch,  424 ;  Hoy t 
V.  Gelston,  13  Johnson,  141 ;  Gelston  v.  Hoyt,  3  Wheaton,  246 ;  Brad- 
street  V.  The  Neptune  Ins.  Co.,  3  Sumner,  600 ;  Certain  Logs  of  Mahoganyi 
2  id.  589  3  or  from  a  libel  filed  for  repairs  or  supplies  furnished  to  a  vessel, 
whether  the  proceedings  take  place  in  the  admiralty,  or  under  some  special 
enactment  in  a  court  of  law ;  The  Robert  Fulton,  1  Paine,  £20.  In  like 
manner,  an  adjudication  by  a  competent  tribunal  on  a  question  of  descent 
or  pedigree ',  Ennis  v.  Smith,  14  Howard,  400 ;  the  decision  of  a  court  of 
probate  upon  the  validity  of  a  will ;  Dublin  v.  Chadburn,  16  Mass.  433 ; 
Laughton  v.  Atkins,  1  Pick.  585 ;  Herbert  v.  Hanrick,  16  Alabama,  581 ; 
Wills  V.  Sprague,  3  Orattan,  355;  the  settlement  of  the  accounts  of  an 
administrator  or  executor ;  Tibbetts  v.  Tilton,  4  Foster,  120 ;  Bryant  v. 
Allen,  6  New  Hampshire,  116 ;  Clark  v.  Callaghan,  2  Watts,  259 ;  or  an 
order  discharging  the  person  or  estate  of  a  bankrupt,  from  the  obligation 
of  his  debts;  Livermore  v.  Swasey,  7  Mass.  213 ;  In  re  Bellows,  3  Story, 
128;  Very  v.  M<Henry,  29  Maine,  206;  will  preclude  all  the  world  from 
disputing  the  point  thus  decreed,  whether  they  were  or  were  not  parties 
to  the  proceeding,  in  which  the  decree  was  made. 

The  same  rule  applies  to  decisions  or  decrees,  with  regard  to  the 
legal  standing  or  authority  of  individuals,  Coke  Lit.  352  b ;  because  like 
the  grant  of  a  commission  or  title,  they  render  the  person,  to  whom  they 
relate,  what  they  pronounce  him  to  be.  Hence  the  grant  of  letters  testa- 
mentary, or  of  administration ;  Lawrence  v.  Englesby,  24  Vermont,  42 ; 
Stein  V.  Bennett,  ib.  308 ;  Rayland  v.  Green,  14  S.  &  M.  194 ;  the  appoint- 
ment of  a  guardian ;  Farrar  v.  Olmstead,  24  Vermont,  123 ;  the  naturali- 
sation of  an  alien :  McCarthy  v.  Marsh,  1  Selden,  263 ;  The  State  v. 
Penny,  5  English,  621;  cannot  be  set  aside,  or  impeached  collaterally, 
either  by  parties  or  strangers,  on  any  other  ground,  than  the  want  of 
authority  or  jurisdiction,  in  the  tribunal  by  which  the  decree  or  appoint- 
ment was  made. 

Proceedings  commenced  or  prosecuted  by  the  attachment  of  specific  pro- 
perty, are  also  in  some  respects,  proceedings  in  rem,  and  the  payment  or 
surrender  of  the  debt  or  property  attached,  in  obedience  to  the  orders  of 
the  court,  which  issued  the  execution,  will  protect  the  garnishee,  not  only 
against  the  defendant,  who  is  a  party  to  the  suit  in  fiction  of  law,  if  not 
in  fact,  but  against  third  persons  claiming  under  him,  by  grant  or  assign- 
ment, either  before  or  after  the  issuing  of  the  attachment,  M'Daniel  v. 
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Hughes,  3  East,  367 ;  Westoby  y.  Day,  2  Ellis  &  Blackbnrn,  605 ;  Aoder- 
Bon  V.  Young's  Ex'ors,  9  Harris,  443 ;  Somerville  v.  Brown,  6  Gill,  399  ; 
Olandon  y.  Griggs,  5  Georgia,  424;  Miles  y.  Stewart,  12  Alabama,  90; 
Holmes  y.  Remsen,  20  Johnson,  229 ;  4  Johnson's  Ch.  468 ;  Perkins  y. 
Parker,  1  Mass.  117;  Wood  v.  Partridge,  11  id.  488. 

Properly  speaking,  howeyer,  proceedings  by  attachment,  are  not  pro- 
ceedings in  rem,  bat  against  the  interest  of  the  defendant,  and  those  claim- 
ing tinder  him,  in  the  thing  attached.  Thus,  a  judgment  rendered  on  the 
attachment  of  a  debt  or  fund,  or  of  specific  assets  of  any  other  description, 
will  not  be  a  bar  to  any  other  demand  than  that  of  the  person  against 
whom  the  attachment  issued,  and  of  those  claiming  under  him,  eyen  if 
it  consist  in  an  adyerse  claim  to  the  property  attached,  or  grow  out  of  ita 
negotiation,  when  it  is  a  negotiable  security;  Barber  y.  The  Bank,  9 
Conn.  407;  Myers  y.  Beeman,  9  Iredell,  L16;  Ormond  y.  Moye^  11  id. 
864 ;  Keiffer  y.  Ehler,  6  Harris,  388.  It  is  equally  well  settled,  that  an 
attachment  will  not  be  a  protection  against  an  equitable  assignee,  who 
claims  under  the  defendant,  and  not  paramount  to  him,  if  the  garnishee 
knew  of  the  assignment  and  failed  to  plead  it,  or  giye  it  in  eyidence, 
against  the  attaching  creditor;  Westoby  y.  Day,  2  Ellis  &  Blackburn, 
605;  Oampbell  y.  Sueed,  4  English,  118;  Seward  y.  Heflin,  20  Vermont, 
144 ;  Andrews  y.  Herring,  5  Mass.  210. 

And  the  better  opinion  would  seem  to  be,  that  a  judgment  in  attach- 
ment is  not  necessarily  conclusiye  eyen  upon  the  parties,  or  a  bar  to  a 
subsequent  suit  by  the  defendant  against  the  garnishee,  unless  accompa- 
nied or  followed  by  a  payment  or  surrender  of  the  assets  or  property 
attached,  in  due  course  of  law,  when  the  proceedings  will  acquire  tbat 
yalidity,  which  belongs  to  eyery  act  done  under  the  compulsion  of  legal 
process,  and  which  they  would  not  possess  if  regarded  merely  in  the  light 
of  an  adjudication ;  Sergeant  on  Attachment,  154 ;  Myers  y.  Ulrick,  1  Bin- 
ney,  25 ;  Bachelder  y.  Merriman,  34  Maine,  69 ;  for  although  it  was  said  in 
Anderson  y.  Young's  Executors,  that  a  judgment  in  attachment,  may  be 
pleaded  in  bar  to  a  suit  brought  for  the  reooyery  of  the  debt  attached, 
yet  this  must  be  understood  as  meaning  a  judgment,  attended  by  actual 
payment. 

The  difference  between  proceedings  by  attachment,  and  proceedings  in 
rem,  properly  so  called,  arises  from  the  fact,  that  while  the  latter  are 
directed  primarily  against  things  themselyes,  and  only  operate  incidentally 
on  the  rights  of  the  parties,  the  former  use  the  hold  obtained  by  the 
seizure  of  specific  property,  merely  as  the  means  of  reaching  and  giying 
effect  to  the  rights  of  the  parties,  and  neither  claim  nor  exercise  any  con- 
trolling authority  oyer  the  title  of  strangers.  The  same  remark  applies 
to  proceedings  in  repleyin,  in  which  the  authority  conferred  on  the  sheriff 
to  seize  specific  property,  is  yet  coupled  with  an  implied  condition,  that  it 
be  the  property  of  the  plaintiff,  and  where  the  judgment  is  limited  to 
a  determination  of  the  right  of  property  as  between  the  plaintiff  and 
defendant,  and  will  not  preclude  the  subsequent  assertion  of  a  distinct 
and  adverse  title  by  a  third  person ;  Certain  Logs  of  Mahogany,  2  Sum* 
ner,  589.  And  while  all  actions  brought  for  the  recovery  of  title  to  land, 
partake  so  far  of  the  nature  of  proceedings  in  rem,  even  when  commenced 
by  notice  or  service  in  personam,  that  the  adjudication  is  limited  primarily 
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or  exclusively  to  the  estate  in  controversy,  yet  natural  justice,  as  adopted 
and  enforced  by  the  common  law,  will  not  permit  the  estoppel  to  extend 
beyond  those  who  have  been  regularly  made  parties  to  the  action,  by 
the  service  of  process  or  appearance;  and  will  not  suffer  the  title  of 
third  persons  to  be  barred,  by  any  order  or  execation  which  may  be 
based  on  the  judgment;  Jackson  v.  Brown,  3  Johnson,  459;  Ragan's 
Estate,  7  Watts,  440.  Thus,  although  judgments  in  ejectment,  are 
executed  by  a  writ  which  transfers  the  possession  from  the  defendant  to 
the  plaintiff,  and  therefore  operate  in  some  measure  in  rem,  they  are  in 
all  other  respects  judgments  in  personam,  and  have  no  effect  on  the  title 
of  strangers  to  the  action,  ante,  vol.  1.  This  is  true  not  only  of  proceed- 
ings which  pursue  the  course  of  the  common  law,  but  of  those  which  are 
authorised  and  regulated  by  statute;  HoUingsworth  v.  Barbour,  4  Peters, 
475;  Williamson  v.  Ball,  8  Howard,  566;  Boswell's  Lessee  v.  Dickerson,  4 
McLean,  262 ;  9  Howard,  350 ;  Ege  v.  Sidle,  3  Barr,  124 ;  M<Kee  v. 
M<Kee,  2  Harris,  231;  for  the  legislature  will  not  be  presumed  to  intend, 
even  if  the  constitution  will  permit,  that  any  man  shall  be  deprived  of  his 
estate  without  an  opportunity  of  being  heard,  although  it  may  be  provided 
that  notice  shall  be  given  by  publication,  when  service  cannot  be  made 
personally.  In  like  manner,  the  proceedings  which  are  very  generally  in 
use  in  the  Probate  and  Orphans'  Court  of  this  country,  for  the  sale  of  the 
real  estate  of  an  ancestor,  for  the  payment  of  his  debts,  or  for  the  purpose 
of  facilitating  or  effecting  a  partition  or  distribution  among  his  heirs,  are 
commonly  instituted  by  petition  or  publication,  without  any  direct  or  per- 
sonal service  of  process,  and  are  sometimes  described  as  proceedings  in 
rem.  And  there  can  be  no  doubt,  that  the  order  or  decree  in  such  cases 
will  be  binding  on  all  who  claim  title  by  descent  from  the  ancestor,  whe- 
ther they  are  or  are  not  actually  before  the  court  when  it  is  made.  But 
the  substantial  difference  between  such  an  order  and  a  true  judgment  in 
rem,  is  that  the  estoppel  is  limited  to  the  title  of  those  whom  the  law 
regards  as  parties  or  privies  to  the  proceeding,  and  will  not  be  binding 
even  on  them,  unless  they  have  had  actual  or  constructive  notice  in  the 
manner  prescribed  by  statute.     Ante,  vol.  1,  note  to  Orepps  v.  Burden. 

It  is,  howevev,  evident,  that  if  an  action  brought  for  the  recovery  of 
land,  be  invested  with  the  character  of  a  proceeding  in  rem,  by  the  law  of 
the  country  where  the  land  is  situated,  and  made  conclusive  upon  the 
title  of  third  persons,  no  foreign  tribunal  can  have  either  the  right  to 
review  the  proceedings,  or  the  ability  to  interfere  for  the  purpose  of 
redressing  any  injustice  which  may  have  been  committed;  Monroe  v.  Doug- 
las, 4  Sandford's  Ch.  126;  (see  Mostyn  v.  Fabrigas,  vol.  Ist.)  For  certain 
purposes,  and  within  certain  limits,  every  government  may,  without  any 
violation  of  principle,  exert  its  sovereign  authority  over  the  real  and  per- 
sonal property  subject  to  its  jurisdiction,  by  laws  operating  directly  in 
rem,  and  not  limited  to  the  rights  of  particular  persons,  and  thus  conclude 
all  the  world,  from  disputing  the  title  transferred  or  created  by  the  pro- 
ceeding. Thus,  the  jurisprudence  of  most  countries,  as  well  as  our  own, 
renders  adverse  possession,  a  bar  to  every  right  which  is  not  enforced  within  a 
specified  time.  And  the  appropriation  of  land  by  the  state  to  public  purposes, 
ift  virtue  of  the  right  of  eminent  domain,  unquestionably  divests  the  title 
of  strangers,  as  well  as  of  those  who  are  parties  to  the  proceeding ;  Stew- 
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art  y.  The  Board  of  Police,  3  Coshman,  479;  although  it  would  seem  that 
a  statute  which  should  make  such  an  appropriation,  without  giving  those 
whose  interests  are  in  question,  sufficient  notice  to  enable  them  to  demand 
and  obtain  compensation,  would  be  Toid  under  the  constitutional  law  of 
this  country;  and  there  is  no  doubt  that  when  the  statute  which  directs  the 
appropriation,  prescribes  notice,  it  must  be  strictly  followed.  In  the  mat- 
ter of  Flatbush  Avenue,  1  Barbour,  289. 

The  distinction  between  those  proceedings  where  the  res  itself  is  the 
subject  of  adjudication,  and  those  in  which  the  title  of  the  parties  is  alone 
in  question,  although  the  litigation  may  relate  solely  to  their  right  to  a 
specific  thing,  is  stated  with  great  clearness  in  the  recent  case  of  Wood- 
ruff V.  Taylor,  20  Vermont,  65.  In  Woodruff  v.  Taylor,  goods  belong- 
ing to  one  man  had  been  seized  and  sold  under  a  judgment  and  ezeoutioa 
against  another,  and  the  question  was^  whether  a  law  or  custom  of  the 
province  of  Lower  Canada,  where  the  sale  occurred,  that  the  purchaser 
should  acquire  a  good  title  against  all  the  world,  though  the  defendant 
in  the  execution  had  none,  unless  cause  was  shown  to  the  contrary, 
before  the  proceeds  of  the  sale  were  distributed,  was  binding  on  the  right- 
ful owner  of  the  property  sold,  who  was  a  citizen  and  resident  of  the  State 
of  Vermont ;  and  precluded  him  from  bringing  suit  in  the  courts  of  that 
state,  for  the  injury  which  he  had  sustained  by  the  loss  of  his  property. 
It  was  decided,  under  these  circumstances,  that  the  judgment  in  Canada 
was  not  binding  as  a  judgment  in  personam,  for  want  of  notice,  and  was 
equally  inoperative  as  a  proceeding  in  rem,  from  the  absence  of  any 
record  or  other  proof,  that  the  Canadian  Court  intended  to  adjudicate 
upon  the  rights  of  strangers  to  a  suit,  which,  in  its  inception,  was  unques- 
tionably inter  partes,  or  took  the  necessary  steps  to  render  their  intention 
effectual,  if  it  existed,  by  making  a  formal  decree  or  order  with  respect  to 
the  property  in  question.  The  following  extract  is  taken  from  the  opinion 
of  the  Court,  as  delivered  by  Hale,  J.,  which  gives  a  concise  and  admir- 
able account  of  proceedings  in  rem,  and  of  the  distinction  between  them 
and  suits  in  personam. 

<<  Judgments,  in  regard  to  their  conclusive  effects  as  estoppels,  are  of 
two  classes; — ^judgments  in  personam  and  judgments  in  rem.  The  judg- 
ment pleaded  in  this  case  cannot  be  supported  as  a  judgment  in  personam, 
because  the  court  rendering  it  had  no  jurisdiction  of  the  person  of  the 
plaintiff,  he  being  a  citizen  of  another  government  and  having  no  notice 
of  the  suit.  As  a  proceeding  against  his  person,  the  judgment  was  coram 
non  judice,  a  mere  nullity.  This  is  too  plain  to  need  argument,  and  is, 
indeed,  conceded  by  the  counsel  for  the  defendant,  who  insist,  that  it  is 
an  estoppel  as  a  proceeding  ii)  rem, — that  although  not  binding  on  the 
person,  it  is  binding  on  the  property  in  controversy  and  concludes  its 
title.  A  judgment  in  rem  I  understand  to  be  an  adjudication,  pronounced 
upon  the  status  of  some  particular  subject-matter,  by  a  tribunal  having 
competent  authority  for  that  purpose.  It  differs  from  a  judgment  in  per- 
sonam in  this,  that  the  latter  judgment  is,  in  form  as  well  as  substance, 
between  the  parties  claiming  the  right ;  and  that  it  is  so  inter  partes 
appears  by  the  record  itself.  It  is  binding  only  upon  the  parties  appear- 
ing to  be  such  by  the  record  and  those  claiming  by  them.  A  judgment 
in  rem  is  founded  on  a  proceeding  instituted,  not  against  the  persoUi 
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as  SQch^  bat  against  or  upon  the  thing  or  subject-matter  itself,  whose 
state,  or  condition,  is  to  be  determined.  It  is  a  proceeding  to  determine 
the  state,  or  condition,  of  the  thing  itself;  and  the  judgment  is  a  solemn 
declaration  upon  the  status  of  the  thing,  and  it  ipso  facto  renders  it  what 
it  declares  it  to  be. 

'^  The  probate  of  a  will  I  conceive  to  be  a  familiar  instance  of  a  proceed- 
ing in  rem  in  this  state.  The  proceeding  is,  in  form  and  substance,  upon 
the  will  itself.  No  process  is  issued  against  any  one ;  but  all  persons 
interested  in  determining  the  state,  or  condition,  of  the  instrument  are 
constructiyely  notified,  by  a  newspaper  publication,  to  appear  and  contest 
the  probate  3  and  the  judgment  is,  not  that  this  or  that  person  shall  pay  a 
sum  of  money,  or  do  any  particular  act,  but  that  the  instrument  is,  or  is 
not,  the  will  of  the  testator.  It  determines  the  status  of  the  subject-mat- 
ter of  the  proceeding.  The  judgment  is  upon  the  thing  itself;  and  when 
the  proper  steps  required  by  law  are  taken,  the  judgment  is  conclusive, 
and  makes  the  instrument,  as  to  all  the  world,  (at  least  so  far  as  the  pro- 
perty of  the  testator  within  this  state  is  concerned,)  just  what  the  judg- 
ment declares  it  ought  to  be.  This  is  one  instance  of  a  proceeding  upon 
a  written  instrument,  to  determine  its  state,  or  condition ;  and  that  deter- 
mination, in  its  consequences,  involves  and  incidentally  determines  the 
rights  of  individuals  to  property  affected  by  it. 

<<  But  proceedings  in  rem  may  be  and  often  are  upon  personal  chattels, 
directly  declaring  the  right  to  them.  In  such  cases  the  proceeding  is  for 
the  supposed  violation  by  the  property,  so  to  speak,  of  some  public  or 
municipal  law,  or  regulation,  by  which  it  is  alleged  the  title  of  the  former 
owner  has  become  divested.  The  property  being  seized,  a  proceeding  is 
then  instituted  against  it,  upon  an  allegation  stating  the  cause  for  which 
it  has  become  forfeited ;  upon  which  public  notice  is  given,  in  some  pre- 
scribed form,  to  all  persons  to  appear  and  contest  the  allegation.  It  is  by 
no  means  certain,  that  all  persons  having  an  interest  in  the  property  have 
actual  notice  of  the  proceeding ;  but  if  the  thing  itself,  upon  which  the 
proceeding  is  had,  be  within  the  jurisdiction  of  the  court,  all  persons 
interested  are  held  to  have  constructive  notice;  and  the  sentence,  or 
decree,  of  the  court,  declaring  the  state,  or  condition,  of  the  property,  is 
held  to  be  conclusive  upon  all  the  world.  A  sale  of  the  property,  under 
such  sentence,  passes  the  right  absolutely ;  and  farther,  in  the  case  of 
judgments  of  court's  of  admiralty,  they  are  also  held  to  be  conclusive  evi- 
dence of  the  facts  stated  in  the  decree  to  have  been  found  by  the  court, 
as  the  basis  of  the  decree.  And  perhaps  the  judgments  of  municipal 
courts,  acting  in  rem,  within  the  sphere  of  their  jurisdiction,  would  have 
the  same  effect. 

«  These  proceedings,  that  have  been  mentioned,  are  purely  in  rem.  But, 
besides  these,  there  is  another  class  of  cases,  which  may  perhaps  be  con- 
sidered, to  some  extent,  proceedings  in  rem,  though  in  form  they  are  pro- 
ceedings inter  partes.  An  attachment  of  property  in  this  state,  where  the 
court  has  jurisdiction  of  the  property,  but  not  of  the  person  of  the  defen- 
dant, and  a  sale  of  it  (or  a  levy  upon  it,  if  it  be  real  estate,^  on  execution, 
is  in  the  nature  of  a  proceeding  in  rem.  The  judgment,  ii  the  defendant 
have  no  notice,  would  be  treated  as  a  nullity  out  of  our  jurisdiction,  so 
far  as  the  person  of  the  defendant  was  concerned ;  though  it  would  be 


694  SMITH'S  LEADING  OASES. 

held  binding,  as  between  the  parties,  so  far  as  regarded  the  property,  as  a 
proceeding  in  rem.  The  defendant  would  not,  I  apprehend,  be  allowed 
to  recover  back  his  property  in  another  jurisdiction.  The  status  of  the 
property,  as  between  the  plaintiff  and  defendant;  would  be  held  to  have 
been  determined  by  the  proceeding.  But  the  proceeding  would  not  in 
any  way  affect  the  status  of  the  property  as  to  any  other  persons,  than  the 
parties  to  the  record  and  those  claiming  by  them. 

«  Our  proceeding  of  foreign  attachment  partakes,  perhaps  still  more,  of 
the  nature  of  a  proceeding  in  rem ;  but  its  operation  as  such  is  also  of  a 
limited  character.     The  suit  is  inter  partes,  and,  as  a  proceeding  in  rem, 
it  must  be  confined  to  such  parties.     A  process  is  issued  in  favour  of  a 
plaintiff,  declaring  against  his  debtor  residing  in  another  government,  and 
alleging,  also,  that  another  person  here,  named  in  the  process  and  styled 
a  trustee,  has  goods  in  his  hands  belonging  to  the  plaintiff's  debtor,  or  is 
indebted  to  him,  and  praying  that  the  goods  or  debt  found  here  may  be 
declared  forfeited  to  the  plaintiff,  or,  in  other  words,  that  the  property 
here  may  be  applied  in  payment  of  the  plaintiff's  demand.     I  conceive 
the  court  here  has  jurisdiction  of  the  property  in  the  hands  of  the  trustee, 
or  the  debt  due  from  him, — ^it  being  found  in  our  jurisdiction,-^and  that 
the  court  may  proceed  upon  it  in  rem.     After  publication,  by  which  the 
debtor  is  constructively  notified  of  the  proceeding  against  his  property, 
th^  court  adjudicates  upon  the  property  and  declares  that  it  shall  be  deli- 
vered, or  paid,  to  the  plaintiff,  to  be  applied  upon  his  debt.     I  think  sach 
adjudication  changes  the  status  of  the  property,  or  debt,  and  deprives  the 
principal  debtor  of  all  title  to  it ;  that  such  adjudication  should  be  held 
binding  and  conclusive  upon  all  the  parties  to  the  proceeding ;  that  the 
foreign  creditor  of  the  trustee,  having  placed  his  property,  or  his  credit, 
within  this  jurisdiction,  should  be  bound  by  its  forfeiture,  declared  by  our 
courts;  and  that  he  should  be  barred,  in  any  other  jurisdiction,  from  pro- 
secuting his  claim  against  the  trustee.     But  the  operation  of  this  proceed- 
ing in  rem  must  be  limited  to  the  parties  to  it,  and  cannot  in  any  manner 
affect  the  right  or  interest  of  any  other  person,  having  an  independent  and 
adverse  claim  to  the  goods,  or  debt,  which  was  the  subject-matter  of  the 
suit.     The  court  does  not  pretend  to  notify  such  adverse  claimant,  either 
constructively,  or  otherwise ;  nor  does  the  proceeding  profess  to  determine 
the  rights  of  any  other  persons,  than  those  who  are  parties  of  record  to 
it ;  and  it  can,  consequently,  affect  the  rights  of  no  other  persons. 

«The  distinction  between  proceedings  purely  in  rem  and  those  of  a 
limited  character,  which  have  been  mentioned,  I  think  is  strongly  and 
plainly  marked.  The  object  and  purpose  of  a  proceeding  purely  in  rem 
is  to  ascertain  the  right  of  every  possible  claimant;  and  it  is  instituted  on 
an  allegation,  that  the  title  of  the  former  owner,  whoever  he  may  be,  has 
become  divested ;  and  notice  of  the  proceeding  is  given  to  the  whole  world 
to  appear  and  make  claim  to  it.  From  the  nature  of  the  case  the  notice 
is  constructive,  only,  as  to  the  greater  part  of  the  world ;  but  it  is  such 
as  the  law  presumes  will  be  most  likely  to  reach  the  persons  interested, 
and  such  as  does,  in  point  of  fact,  generally  reach  them.  In  the  case  of 
a  seizure  for  the  violation  of  our  revenue  laws,  the  substance  of  the  libel, 
which  states  the  grounds  on  which  the  forfeiture  is  claimed,  with  the 
order  of  the  court  thereon;  specifying  the  time  and  place  of  trial;  is  to  be 


DOE  ▼.  OLIVER.— DUCHESS  OF  KINGSTON'S  CASE.  595 

published  in  a  newspaper^  and  posted  up  a  certain  number  of  days ',  and 
proclamation  is  also  made  in  court  for  all  persons  interested  to  appear 
and  contest  the  forfeiture.  And  in  every  court  and  in  all  countries^ 
whose  judgments  are  respected,  notice  of  some  kind  is  given.  It  is,  in- 
deed, as  I  apprehend,  just  as  essential  to  the  validity  of  a  judgment  in 
rem,  that  constructive  notice,  at  least,  should  appear  to  have  been  given,"^ 
as  that  actual  notice  should  appear  upon  the  record  of  a  judgment  in  per- 
sonam. A  proceeding  professing  to  determine  the  right  of  property^ 
where  no  notice,  actual  or  constructive,  is  given,  whatever  else  it  might 
be  called,  would  not  be  entitled  to  be  dignified  with  the  name  of  a  judicial 
proceeding.  It  would  be  a  mere  arbitrary  edict,  not  to  be  regarded  any 
where  as  the  judgment  of  a  court;  Bradstreet  v.  Neptune  Ins.  Co.,  3 
Sumn.  607. 

<<  The  limited  proceedings  in  rem,  before  mentioned,  are  not  based  on 
any  allegation,  that  the  right  of  property  is  to  be  determined  between  any 
other  persons  than  the  parties  to  the  suit;  no  notice  is  sought  to  be  given 
to  any  other  persons  ;  and  the  judgment  being  only  as  to  the  status  of  the 
property  as  between  the  parties  of  record,  it  is,  as  to  all  other  persons,  a 
mere  nullity." 

It  should  however,  be  remembered,  that  from  the  moment  a  court  of 
competent  jurisdiction,  assumes  the  control  or  custody  of  a  particular 
thing,  its  acts  verge  on  the  nature  of  proceedings  in  rem,  and  should  be 
held  to  have  that  character,  whenever  it  is  necessary,  for  the  protection 
either  of  the  property  itself  or  of  the  parties  to  the  proceeding.  Thus, 
an  order  for  the  sale  of  goods,  seized  under  an  attachment,  as  perishable, 
will  pass  a  good  title  to  the  purchaser,  free  from  all  defects  in  that  of  the 
garnishee  or  the  defendant;  Baker  v.  Baker,  1  Yentris,  313;  Caryl  v. 
Taylor,  3  American  Law  Register,  394  ;  and  there  may  be  much  reason 
for  contending,  that  the  actual  surrender  of  the  property,  by  the 
garnishee  to  the  plaintiff,  in  obedience  to  an  order  of  the  court,  should 
protect  him  from  all  further  liability  for  what  he  is  thus  compelled  to 
abandon.  Thus,  where  goods  belonging  to  A.,  are  attached  and  sold  in 
the  hands  of  B.,  as  the  property  of  C,  for  the  purpose  of  satisfying  a 
debt  due  from  C.  to  D.,  justice  requires  that  A.  should  be  precluded 
from  proceeding  against  B.,  although  he  is  unquestionably  entitled  to  re- 
cover the  goods  from  the  purchaser,  whose  title  will  not  rise  higher  than 
that  of  C. 

The  conclusion,  in  such  cases,  however,  is  founded  on  the  action  of 
the  court  in  its  ministerial  capacity,  rather  than  on  the  adjudication 
by  which  that  action  is  preceded,  and  may  arise  from  the  acts  of  other 
public  officers,  or  even  of  private  individuals,  who  are  destitute  of  judicial 
power,  and  whose  right  is  conferred  solely  by  necessity.  Thus  in  Grant 
v.  M'Lachlin,  4  Johnson,  34,  the  sale  of  a  wreck,  by  the  commanding 
officer  of  a  foreign  port,  was  held  to  vest  a  good  title  in  the  purchaser, 
because  the  nature  and  situation  of  the  property  were  such  as  to  put  it 
within  the  reach  and  anthority  of  the  laws  of  Spain,  under  which  he 
'acted,  and  to  render  it  necessary  that  some  disposition  should  be  made  of 
it  for  the  benefit  of  all  concerned ;  and  nothing  is  better  settled,  than  that 
a  sale  made  by  the  master  of  a  vessel,  in  a  case  of  necessity,  will  pass  a 
good  title  not  only  as  against  those  by  whom  he  himself  was  appointed^ 
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and  the  Tessel  despatched  on  the  yojage,  but  against  third  persons  claiming 
under  an  independent  right  or  title  3  The  Tilton,  5  Mason,  48 1, 2  Am.  Lead- 
ing Cases,  574,  3d.  ed.  The  duty,  and  consequently  the  authority,  of 
those  who  have  been  charged  by  the  law  or  by  circumstances,  with  the 
possession  or  control  of  personal  property,  to  take  eyery  step  which  may 
be  necessary  for  its  preservation,  is  illustrated  by  the  construction  given 
to  the  statute ;  Westminster  1st,  c.  4,  which  requires  that  goods  cast  upon 
the  shore,  as  wreck,  shall  be  kept  by  the  sheriff  for  a  year,  and  yet  has 
been  held  to  render  it  incumbent  on  him  to  sell  them  forthwith,  if  there 
be  no  other  way  to  save  them  from  perishing ;  2  Institutes,  168  3  Eyston 
v.  Studd,  2  Plowden,  459, 466 ;  Foster  y.  Cockburn,  Parker's  Exchequer, 
R.  7O3  and  there  can  be  little  doubt,  that  the  right  to  sell  under  this  and 
other  similar  circumstances,  carries  with  it  the  power  to  confer  a  new  and 
indefeasible  title  on  the  purchaser,  founded  on  the  necessity  for  the  sale. 
In  like  manner,  a  judgment  in  an  action  of  trespass,  or  troyer,  brought  by 
the  finder  of  a  chattel  against  a  third  person,  by  whom  it  has  been  wrong- 
fully taken  or  detained,  will  virtually  operate  as  an  estoppel  in  rem,  and 
vest  a  good  title  in  the  defendant  against  all  the  world,  because  the 
nature  of  the  case  casts  on  the  plaintiff  the  right  and  duty  of  acting  for 
the  unknown  and  absent  owners  of  the  property  found,  and  renders  it 
necessary  that  the  defendant  should  be  protected,  from  being  made  answer- 
able a  second  time  in  damages^  for  the  same  tortious  action }  Supra,  vol. 
1,  481. 

In  cases  of  this  sort,  the  estoppel  is  essentially  an  estoppel  in  pais, 
which  deriyes  its  force  from  the  circumstances  in  which  it  arises,  and  hence, 
unless  these  circumstances  are  such  as  to  give  it  birth,  it  will  have  no 
existence,  however  formal  or  regular  the  proceedings  on  which  it  assumes 
to  be  founded ;  and  the  decree  of  a  tribunal,  that  a  vessel  which  has  been 
injured  by  stress  of  weather  shall  be  sold,  will  pass  no  title,  unless  her 
condition  and  situation  are  so  entirely  hopeless,  that  the  sale  would  have 
been  valid,  if  made  by  the  master  without  a  decree ;  Beid  v.  Darby,  10 
East,  143. 

This  view  is  sustained  by  the  recent  decision  of  the  Supreme  Court  of 
Pennsylvania,  in  Caryl  v.  Taylor,  where  the  sale  of  a  ship,  which  had 
been  seized  under  proceedings  in  foreign  attachment  by  a  court  of  common 
law,  under  an  order  that  it  should  be  sold  as  perishable  property,  and  the 
proceeds  paid  into  court,  was  held  to  pass  a  good  title  against  all  the  world, 
and  consequently  divest  the  title  of  the  seamen  for  their  wages,  and  remit 
them  to  the  fund  resulting  from  the  sale. 

But,  however  conclusive  the  estoppel  of  judgments  in  rem  may 
be,  so  far  as  the  res  itself  is  concerned,  it  would  seem  highly  inex- 
pedient and  dangerous,  to  carry  it  further  against  third  persons,  who 
have  had  no  opportunity  of  a  hearing,  than  that  of  judgments  in 
personam,  which,  as  we  have  seen,  is  ordinarily  restricted,  even  as 
between  the  parties  themselves,  to  the  points  decided  by  the  judgment, 
and  does  not  relate  back  to  the  matters  in  dispute  in  the  cause,  ante, 
679.  The  weight  of  authority  is,  notwithstanding,  strongly  in  favour  of 
the  position,  that  when  a  question  arises,  which  renders  it  proper  or 
necessary,  that  the  powers  of  a  tribunal  should  be  exerted  with  reference 
to  a  specific  thingi  the  decree  will  be  conclusive  upon  the  question 
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as  well  as  the  thing,  and  cannot  be  contradicted  in  any  subsequent 
controversji  with  reference  to  the  same  property,  although  between 
persons  who  were  not  parties  to  the  decision,  and  founded  on  con- 
tracts anterior  to  the  period  at  which  it  was  made.  Thus,  a  decree 
by  a  Court  of  Admirdty,  or  a  Municipal  Oourt,  condemning  a  vessel 
for  a  violation  of  the  revenue  laws  of  a  foreign  country,  or  for  a 
breach  of  blockade,  has  been  held,  not  only  to  transfer  an  indefea- 
sible title  to  those  who  become  purchasers  of  the  vessel  under  the  decree, 
but  to  be  conclusive  evidence  of  the  cause  of  the  condemnation,  in  any 
suit  which  may  arise  between  the  owners  of  the  vessel  and  the  insurers ; 
Groudson  v.  Leonard,  4  Cranch,  434 ;  Bradstreet  v.  The  Neptune  Ins.  Go.^ 
8  Sumner,  600 ;  Peters  v.  The  Warren  Ins.  Go.,  ib.  889 ;  Baxter  v.  The 
New  England  Marine  Ins.  Go.,  6  Mass.  277 ;  Ludlow  v.  Dale,  1  Johnson's 
Gases,  16 ;  2  Phillips  on  Insurance,  695. 

The  rule  is  not  confined  to  cases  of  condemnation  or  forfeiture,  and  it 
has  been  held,  that  a  decree  apportioning  a  loss  occasioned  by  a  collision 
at  sea,  is  conclusive  in  a  subsequent  suit  against  the  insurers,  not  only  of 
the  amount  of  the  loss  and  the  share  of  each  vessel,  but  of  the  cause  and 
nature  of  the  collision ;  Magoun  v.  The  New  England  Insurance  Go.,  1 
Story,  157.  And  the  better  opinion  would  seem  to  be,  that  the  judgment 
will  be  equally  binding,  whichever  way  it  may  be  pronounced,  and  an 
acquittal  will  have  the  same  efiect,  in  precluding  those  by  whom  the  vessel 
has  been  seized,  from  justifying  their  conduct,  on  the  ground  that  she  had 
incurred  a  forfeiture,  that  a  condemnation  would  have  had,  in  debarring 
the  owners,  from  alleging  that  the  seizure  was  illegal,  and  that  no  forfeiture 
was  incurred ;  G^lston  v.  Hoyt,  3  Wheaton,  246,  818.  <<  When  property 
is  seized,'^  said  Story,  J.,  in  delivering  the  opinion  of  the  court,  <<  and  libelled 
as  forfeited  to  the  government,  the  sole  object  of  the  suit  is  to  ascertain 
whether  the  seizure  be  rightful,  and  the  forfeiture  incurred  or  not.  The 
decree  of  the  court,  in  such  case,  acts  upon  the  thing  itself,  and  binds 
the  interest  of  all  the  world,  whether  any  party  actually  appears  or  not. 
If  it  is  condemned,  the  title  of  the  property  is  completely  changed,  and 
the  new  title  acquired  by  the  forfeiture  travels  with  the  thing  in  all  its 
future  progress.  If,  on  the  other  hand,  it  is  acquitted,  the  taint  of 
forfeiture  is  completely  removed,  and  cannot  be  re-anneved  to  it.  The 
original  owner  stands  upon  his  title  discharged  of  any  latent  claims,  with 
which  the  supposed  forfeiture  may  have  previoudy  infected  it.  A 
sentence  of  acquittal  in  rem  does,  therefore,  ascertain  a  fact,  as  much  as 
a  sentence  of  condemnation;  it  ascertains  and  fixes  the  fact  that  the 
property  is  not  liable  to  the  assented  claim  of  forfeiture.  It  should 
therefore  be  conclusive  upon  all  the  world  of  the  non-existence  of  the 
title  of  forfeiture,  for  the  same  reason  that  a  sentence  of  condemnation 
is  conclusive  of  the  existence  of  the  title  of  forfeiture.  It  would  be 
strange  indeed,  if,  when  the  forfeiture  ex  directo  could  not  be  enforced 
against  the  thing,  but  by  an  acquittal  was  completely  purged  away,  that 
indirectly  the  forfeiture  might  be  enforced  through  the  seizing  officer ; 
and  that  he  should  be  at  liberty  to  assert  a  title  for  the  government, 
which  is  judicially  abandoned  by,  or  conclusively  established  against  the 
government  itself. 

<<  One  argument  farther  has  been  urged  at  the  bar  on  this  pointy  which 
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deserves  notice.    It  is,  that  the  sentence  of  acquittal  ought  not  to  he 
conclusive  upon  the  original  defendants,  because  they  were  not  parties  to 
that  suit.     This  argument  addresses  itself  equally  to  a  sentence  of  oon- 
demnation ;  and  yet  in  such  case  the  sentence  would  have  been  condonve 
evidence  in  favour  of  the  defendants.     The  reason,  however,  of  this  rale 
is  to  be  found  in  the  nature  of  proceedings  in  rem.     To  such  prooeedingt 
all  persons  having  an  interest  or  title  in  the  subject-matter  are,  as  we 
have  already  stated,  in  law,  deemed  parties }  and  the  decree  of  the  court 
is  conclusive  upon  all  interests  and  titles  in  controversy  before  it.    The 
title  of  forfeiture  is  necessarily  in  controversy  in  a  suit  to  establish  that 
forfeiture ;  and  therefore  all  persons  having  a  right  or  interest  in  estab- 
lishing it  (as  the  seizing  officer  has)  are,  in  legal  contemplation,  parties  to 
the  suit.     It  is  a  great  mistake  to  consider  the  seizing  officer  as  a  mere 
stranger  to  the  suit.     He  virtually  identifies  himself  with  the  govern- 
ment  itself,  whose  agent  he  is,  from  the  moment  of  the  seizure  up  to 
the  termination  of  the  suit.     His  own  will  is  bound  up  in  the  acts  of  the 
government  in  reference  to  the  suit.    For  some  purposes,  as  for  instance 
to  procure  a  decree  of  distribution  after  condemnation  where  he  is  entitled 
to  share  in  the  forfeiture,  or  to  obtain  a  certificate  of  reasonable  cause  of 
seizure  after  an  acquittal,  he  may  make  himself  a  direct  party  to  the 
suit,  and  in  all  other  cases  he  is  deemed  to  be  present  and  represented  by 
the  government  itself.     By  the  very  act  of  seizure  he  agrees  to  become 
a  party  to  the  suit  under  the  government;  for  in  no  other  manner  can 
he  show  an  authority  to  make  the  seizure,  or  to  enforce  the  forfeiture. 
If  the  government  refuse  to  adopt  his  acts  or  waive  the  forfeiture,  there 
is  an  end  to  his  claim;  he  cannot  proceed  to  enforce  that  which  the 
government  repudiates.      In  legal  propriety,  therefore,  he  cannot  be 
deemed  a  stranger  to  the  decree  in  rem ;  he  is  at  all  events  a  privy,  and 
as  such  must  be  bound  by  a  sentence  which  ascertains  the  seizures  to  be 
tortious.     But  if  he  were  a  mere  stranger,  he  would  still  be  bound  by 
such  sentence,  because  the  decree  of  a  court  of  competent  jurisdiction  in 
rem  is,  as  to  the  points  directly  in  judgment,  conclusive  upon  the  whole 
world." 

A  different  view  is  notwithstanding  taken  in  New  York,  where  it 
is  held,  that  although  the  decrees  of  foreign  tribunals  acting  in  rem, 
are  prima  facie  evidence,  of  the  grounds  on  which  they  are  founded, 
they  are  not  absolutely  conclusive  against  third  persons,  whatever  their 
effect  may  be,  as  between  those  who  are  actually  parties  to  the  decision. 
Eemble  v.  Khinelander,  3  Johnson's  cases,  130;  De  Wolf  v.  The 
New  York  Insurance  Comp.,  20  Johnson,  214 ;  Francis  v.  The  Ocean 
Insurance  Comp.,  6  Gowen,  404 ;  The  Ocean  Insurance  Comp.  v.  Francis, 
2  Wendell,  64.  The  restrictions  thus  imposed  on  the  operation  of 
judgments  in  rem,  still  leave  them  a  wider  range  than  belongs  to  adjudi- 
cation inter  partes,  which  have  no  weight  whatever  against  strangers  to 
the  cause ;  and  the  language  held  by  the  chancellor  in  The  Ocean  Insurance 
Go.  V.  Francis,  renders  it  somewhat  doubtful,  whether  the  condemnation  of  a 
vessel  or  goods,  by  a  domestic  tribunal,  would  not  have  been  held  as  con- 
clusive of  the  cause  of  the  forfeiture,  as  it  is  of  the  forfeiture  itself.  But 
the  rule  that  judgments  in  rem  are  conclusive  of  the  cause  on  which  they  pro- 
fess to  be  founded,  can  hardly  be  considered  as  finally  or  definitely  settled. 


DOB  V.  OLIVER.-~DUCHBSS  OF  KINaSTON'S  CASE.  gQQ 

audit  would  seem  very  questionable,  whether  it  extends  beyond  those  cases,  in 
which  specific  property  is  made  the  subject  of  adjudication.    Thus  while  the 
grant  of  letters  of  administration  estops  all  the  world,  from  denying  the  vali- 
dity of  the  authority  granted,  it  certainly  is  not  conclusive  or  even  competent 
evidence,  that  the  administrator  is  the  next  of  kin  to  the  intestate,  against 
those  who  are  neither  parties  nor  privies,  to  the  proceeding  in  which  the 
grant  is  made.     The  case  of  Barrs  v.  Jackson,  1  Younge  &  Col.  C.  C.  585, 
1  Phillips,  282;  supra,  p.  595,  which  might  seem  at  first  sight  to  lead  to  the 
opposite  conclusion,  will  be  found  on  examination  to  have  been  put  by  Lord 
Lyndhurst,  expressly  on  the  ground  that  the  person  by  whom  the  sentence 
of  the  Ecclesiastical  Court  was  contested,  had  been  a  party  to  the  suit 
in  which  it  was  rendered,  and  was  therefore  bound  by  it  on  general  princi- 
ples, and  apart  from  any  effect  which  might  have  as  an  estoppel  in  rem. 
It  can  hardly  be  supposed,  that  the  decree  of  a  court  of  probate,  affirming 
the  testamentary  capacity  of  a  testator,  and  the  consequent  validity  of  his 
will,  would  preclude  those  claiming  under  him  from  proving  that  he  was 
non  compos,   for   the  purpose  of  setting  aside  a  donatio  causa  mortis, 
and   it  would  seem   equally  certain,   that    the   effect  of  a  decree   of 
divorce  on  the  ground  of  adultery,  as  proof  of  the  crime,  would  be  limited 
to  the  persons  between  whom  the  divorce  was  pronounced.     In  the  recent 
case  of  Hansdon  v.  Wetherill,  1  English  L.  &  E.  132,  the  admission  of  a 
will  to  probate,  was  held  not  to  preclude  chancery  from  examining  whe- 
ther a  particular  bequest,  or  codicil  was  due  to  fraud  or  undue  influence, 
although  absolutely  conclusive  in  favour  of  the  general  validity  of  the  instru- 
ment as  a  will.     There  must  always  be  some  danger  of  injustice  in  extend- 
ing the  operation  of  a  judicial  sentence,  beyond  those  who  have  had  an 
opportunity  of  being  heard  in  their  own  defence,  and  this  danger  is  in- 
creased, when  the  sentence  is  made  conclusive  evidence  of  the  grounds  on 
which  it  is  based,  as  well  as  of  the  point  which  it  decides.     The  repose  and 
safety  of  society  require,  that  judicial  decisions  should  put  an  end  to  the 
controversy  in  which  they  are  pronounced,  but  the  wisdom  of  giving  them 
a  retroactive  effect,  would  seem  much  more  questionable,  and  the  decision 
of  the  Vice  Chancellor  in  Barrs  v.  Jackson,  that  the  estoppel  of  a  grant  of 
letters  of  administration,  does  not  extend  to  the  cause  for  which  they  are 
granted,  would  seem  more  in  accordance  with  the  principles  laid  down  by 
Chief  Justice  De  Grey,  in  the  Duchess  of  Kingston's  case,  than  the  sub- 
sequent opinion  of  Lord  Lyndhurst,  in  the  Mouse  of  Lords. 

The  rule  that  the  conclusive  effect  of  a  decree  or  judgment,  is  limited 
and  measured  by  the  jurisdiction  of  the  court,  which  rendered  it;  note  to 
Crepps  V.  Durden,  vol.  1,  applies  with  the  same  force  to  proceedings  in  rem, 
as  to  those  which  are  purely  in  personam.  Hence  the  validity  of  a  decree 
of  forfeiture  or  condemnation,  of  a  vessel,  or  other  specific  property  will 
necessarily  depend  on  whether  the  court  had  the  power  to  make  such  a  decree, 
and  whether  the  situation  of  the  property,  was  »uch  as  to  make  the  exer- 
cise of  that  power  effectual,  in  the  particular  instance,  under  consideration. 
The  right  to  pronounce  a  judgment  in  rem,  can  only  arise  from  an  actual 
or  constructive  possession,  acquired  or  held  under  such  circumstances  as 
to  make  it  a  fit  subject  for  adjudication;  Rose  v.  Himely,  4  Cranoh, 
241 ;  Bradstreet  v.  The  Neptune  Ins.  Co.,  3  Sumner,  600.  What  pos- 
session should  be  held  sufficient^  and  when,  and  how  it  may  be  acquired^ 
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are  among  the  difficult  and  disputed  questiouB  of  international  law ;  Hud- 
son v.  Ouestier,  4  Cranch,  293 ;  but  all  the  cases  agree  that  no  judgment  in 
rem,  can  be  binding,  unless  the  situation  of  the  property  is  such  as  to  ren- 
der it  amenable  to  the  authority  of  the  court,  which  pronounces  the  judg- 
ment, Story,  Conflict  of  Laws  sect.  586,  592,  a ;  nor  unless  the  proceedings 
are  conducted  with  a  due  regard  to  those  forms  and  principles,  which  the 
jurisprudence  of  all  countries,  concurs  in  regarding  as  essential  to  the 
safety  and  validity  of  judicial  action ;  Woodruff  v.  Taylor,  20  Vermont, 
66 ;  Sawyer  y.  The  Maine  F.  &  M.  Ins.  Co.,  12  Mass.  291 ;  Bradstieet 
y.  The  Neptune  Ins.  Co.,  3  Sumner,  600. 

The  better  opinion  would  seem  to  be,  that  although  judgments  in  per- 
sonam, may  be  impeached  for  fraud  or  collusion  by  a  stranger,  the  only 
remedy  open  to  the  parties  lies  in  a  bill  in  equity,  or  an  application  to  the 
court  by  which  the  judgment  was  rendered;  Granger  y.  Clark,  22  Maine, 
128 ;  Anderson  y.  Anderson,  8  Ohio,  108 ;  St.  Albans  v.  Bush,  4  Ver- 
mont, 58 ;  Benton  v.  Burgot,  10  S.  &  R.  240.  But  fraud  may  unques- 
tionably be  pleaded  in  bar  of  a  foreign  judgment,  whether  in  rem  or  in 
personam,  Bradstreet  y.  The  Neptune  Insurance  Company,  3  Sumner, 
600 ;  and  there  may  be  much  reason  for  making  a  similar  exception  in 
the  case  of  domestic  judgments  in  rem,  when  urged  against  those  who 
were  strangers  to  the  proceedings  in  point  of  fact,  and  who  consequently 
haye  had  no  opportunity  to  take  the  steps  necessary  for  their  own  protec- 
tion ;  Borden  y.  Fitch,  15  Johnson,  121 ;  Wills  y.  Spraggins,  3  G-rattan, 
555. 

Estoppels  in  rem,  are  moreoyer  subject  to  the  same  restrictions  as  those 
which  operate  in  personam,  and  while  limited  in  all  cases  to  the  subject- 
matter  of  the  adjudication,  will  not  be  extended  in  any,  by  intendment  or 
implication }  The  Mary,  9  Cranch,  126 ;  Ooix  y.  Low,  1  Johnson's  GaseSy 
841 ;  2  id.  480 }  Bradstreet  y.  The  Neptune  Ins.  Co.,  3  Sumner,  600. 
Hence  they  will  be  restricted  not  merely  to  the  res,  but  to  that  particular 
right  in  the  res  which  forms  the  subject-matter  of  the  decision ;  Hnnsdon 
y.  Wctherill,  1  English  L.  &  E.  132 ;  and  no  one  will  be  precluded  bj 
their  operation,  unless  his  interest  were  so  directly  inyolyed  in  the  litiga- 
tion, that  he  would  haye  been  entitled  to  appear  and  demand  a  hearing 
for  their  protection ;  The  Mary,  9  Cranch,  126. 

The  more  recent  cases  in  England  haye  decided  the  difficult  and  dis- 
puted question,  of  the  effect  due  to  foreign  jud^i^ents,  in  fayour  of  their 
oonclusiyeness ;  The  Bank  of  Australasia  y.  Nias,  16  Q.  B.  717 ;  Hen- 
derson y.  Henderson,  6  id.  288 ;  while  the  weight  of  authority  in  this 
country  is  in  fayour  of  holding,  that  they  rise  no  higher,  than  prima  facie 
eyidenoe  of  the  rights  which  they  establish,  and  want  that  absolute  and 
conclusiye  force,  which  belongs  to  the  decisions  of  domestic  tribunals; 
Hitchcock  y.  Aicken,  1  Caines,  460 ;  Johnson  y.  Jackson,  1  Johnson, 
426 ;  Bartlett  y.  Knight,  1  Mass.  400 ;  The  Ocean  Ins.  Go.  y.  Francis,  2 
Wend.  64 ;  Bissell  y.  Briggs,  9  Mass.  462.  It  is,  howeyer,  uniyersally 
conceded,  that  as  judgments  in  rem  are  necessarily  conclusiye  upon  the 
thing  itself,  in  the  forum  where  they  originate,  they  will  continue  to  be  so 
in  any  foreign  tribunal  in  which  they  are  called  in  question,  ante,  697. 
And  a  distinction  is  taken  between  the  effect  of  judgments  pronounced 
in  another  country;  when  pleaded  in  bar  and  when  sought  to  be  made  the 
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foundation  of  a  recovery;  and  they  have  been  held  to  oreate  an  insepa- 
rable barrier  to  the  sacoess  of  the  plaintiff  in  the  former  case,  although 
liable  to  ^be  disproved  and  overthrown  by  the  defendant  in  the  latter ; 
Smith  V.  Lewis,  3  Johnson,  159;  Barney  v.  Patterson,  6  Harris  &  J.  182; 
Taylor  v.  Phelps,  1  H.  &  Oill,  492.  There  can  be  no  doubt  that  pay* 
ments  made,  authorities  granted,  sales  effected,  or  other  acts  finally  accom- 
plished, under  the  direction  of  a  foreign  tribunal,  may  sometimes  be  valid, 
when  the  decree  under  which  they  take  place  is  erroneous,  or  even 
void ;  and  that  there  is  an  essential  difference  between  opening  a  transac- 
tion which  has  been  closed,  and  refusing  to  enforce  an  executory  decree. 
Thus  a  payment  by  a  garnishee,  in  obedience  to  the  order  of  the  court  by 
whom  he  has  been  attached,  will  be  a  bar  to  any  subsequent  suit  against 
him,  whether  the  proceedings  took  place  in  a  domestic  or  foreign  tribunal, 
and  whether  they  were  or  were  not  conclusive  as  it  regards  the  other  par- 
ties to  the  action,  because  a  payment  made  in  good  faith  and  by  compul- 
sion of  law,  exonerates  the  person  who  makes  it,  from  all  further  respon- 
sibility, and  remits  those  entitled  to  the  fund,  to  an  action  against  the 
person  by  whom  it  is  received ;  Bissell  v.  Briggs,  Taylor  v.  Phelps.  In 
like  manner,  an  adjudication  upon  the  title  to  land,  by  a  tribunal  acting 
under  the  sovereign  authority  of  the  state  where  the  land  is  situated,  ia 
necessarily  beyond  the  reach  of  revision  by  foreign  tribunals  when  origi- 
nally pronounced,  and  will  therefore  continue  to  be  so,  even  if  the  land 
be  turned  into  money,  and  the  proceeds  brought  within  the  jurisdiction 
of  the  courts  of  another  country;  Monroe  v.  Douglas,  4  Sandford's  Ch. 
126.  When,  however,  the  obligation  of  the  judgment  on  the  parties  is 
alone  in  question,  it  should  be  conclusive  upon  both  or  neither,  and  it 
would  seem  highly  unjust,  and  contrary  to  that  mutuality  which  ought  to 
characterise  every  estoppel,  to  treat  it  as  binding  on  the  plaintiff,  and  not 
on  the  defendant.  In  Bumham  v.  Webster,  1  W.  &  M.  172,  foreign 
judgments  were  said  to  be  equally  re-examinable,  whether  relied  on 
as  a  bar  or  as  a  cause  of  action;  while  the  language  held  in  the 
recent  cases  of  Jordan  v.  Robinson,  15  Maine,  167 ;  Cummings  v.  Banks, 
2  Barbour,  602 ;  and  Monroe  v.  Douglas,  inclines  to  the  opposite  opinion, 
that  they  are  absolutely  conclusive,  whenever  the  court  which  pronounces 
them  has  jurisdiction  of  the  cause  and  the  parties,  although  the  decision 
was  limited  in  each  of  these  instances,  to  holding  them  prima  facie  evidencci 
which  was  sufficient  for  the  purposes  of  the  cause. 

But  whatever  difference  of  opinion  may  exist  on  this  point,  all  the 
authorities  agree,  that  no  judicial  decision  can  be  valid,  unless  the  court  has 
the  authority  necessary  for  the  determination  of  the  cause,  and  the  parties 
are  subject  to  the  authority  of  the  court ;  Rose  v.  Himely,  4  Cranch,  241; 
Bradstreet  v.  TheNeptune  Ins.  Co.,  3  Sumner,  600 ;  Crepps  v.  Durden,  note, 
vol.  1  St.  This  is  equally  true,  whether  the  question  arise  on  a  domestic  or  foreign 
judgment;  Williamson  v.  Ball,  8  Howard,  566 ;  although  a  judgment  may 
sometimes  be  binding  in  the  country  where  it  is  pronounced,  by  force  of 
positive  law,  which  wants  the  qualities  necessary  to  give  an  extra  territo- 
rial operation ;  Steel  v.  Smith,  7  W.  &  S.  447.  The  obligation  of  foreign 
judgments,  is  founded  solely  on  comity,  and  should  be  held  strictly 
subordinate  to  those  principles  of  natural  justice  and  international  law,  in 
which  that  comity  has  its  origin.    Hence,  a  judgment  rendered  in  per- 
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Bonam  in  one  sovereignty,  may  always  be  saccessfnlly  dispated  in 
another,  by  showing  that  the  party  was  not  amenable  to  the  anthority  of 
the  court,  or,  as  it  would  seem,  that  if  he  were,  the  court  did  not  take 
proper  steps  to  exercise  its  authority  over  his  person,  by  the  service  of 
process,  and  render  its  decisions  judicially  binding;  note  to  Crepps  v. 
Durden,  vol.  1,  note. 

It  is  well  settled  in  England,  by  authority,  and  would  seem  equally 
plain  on  principle,  that  although  foreign  judgments  are  conclusive  of  the 
point  which  they  decide,  they  do  not  rise  above  the  rank  of  evidence  nor 
operate  as  a  merger  of  the  origmal  cause  of  action ;  The  Bank  of  Austra- 
lasia V.  Harding,  19  Law  J.,  N.  S.,  845 }  The  Bank  of  Australasia  v.  Nias, 
16  Q.  B.  717.  But  the  judgments  of  the  different  States  of  this  country, 
which  have  been  invested  by  the  constitution  and  the  legislation  of  con- 
gress, with  the  same  force  and  effect  in  every  other  State,  as  they  have  ia 
that  where  they  were  rendered,  are  beyond  the  scope  of  this  doctrine,  and 
may  not  only  operate  as  a  bar  by  way  of  merger  to  suits  brought  upon 
the  original  cause  of  action ;  The  Bank  of  the  United  States  v.  The  Mer- 
chants'  Bank  of  Baltimore,  7  Gill,  415 ;  Napier  v.  Gidiere,  1  Spear's 
Equity,  214;  Colt's  Estate,  4  W.  &  S.  314;  but  must  be  declared  on  in 
debt  obligations  of  record,  and  not  in  assumpsit ;  Andrews  v.  Montgom- 
ery, 19  Johnson,  162 ;  The  Boston  India  Rubber  Factory  v.  Hoit,  14 
Vermont,  92  ;  2  American  Leading  Cases,  page  731. 
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ABATEMENT, 

Plea  in,  of  nonjoinder.  See  Non- 
joinder, 

Not  within  statntea  requiring  demur- 
rers to  be  special,  i.  596. 
ABILITY, 

Meaning  of  that  word  in  Lord  Ten- 
terden's  act  discussed,  i.  240,  241, 
242, 
ABUSE, 

Of  authoritj,  in  law  renders  a  man  a 
trespasser  ab  initio,  L  218. 

Must  be  replied  specially,  L  220. 

Mere  nonfeasance  does  not  amount  to 
such  abuse,  i.  219.  See  Authority. 
ACCEPTANCE, 

Of  rent,  its  effect  in  waiving  forfei- 
ture, i.  90,  91,  93,  99.  See  Condi- 
tion, 

Of  bankrupt's  lease  by  his  assignees, 
L  924,  925,  926.  See  Bank- 
rupL 

Of  bill  vitiated  by  alteration,  i.  956. 
See  Alteration, 
ACCEPTOR.    ^^  Bia  of  Excliange, 
ACCOMMODATION  BILL.   SeeM 

ofEoxhange, 
ACCORD  AND  SATISFACTION, 

Giving  a  note  for  5/.  cannot  be  plead- 
ed as  a  satisfaction  for  15^  Cum- 
ber V.  Wane,  i.  439. 

Of  a  smaller  sum  than  debt  not  plead- 
able, i.  444,  445,  450. 

Unless  there  be  other  circumstan- 
ces, such  as  payment  at  an  earlier 
day  or  a  different  place,  i.  441, 
446. 
Or  as  a  compromise  of  a  disputed 
claim,  i.  451. 

Or  the  plaintiff's  demand  be  unliqui- 
dated, i.  441,  442. 

Vol.  n. — 45 


Negotiable  security  may  operate  in 
satisfaction,  though  for  smaller 
amount  than  debt,  i.  442^  451,  458. 

Reasoning  of  Parker,  C.  J.,  in  Cum- 
ber V.  Wane  on  this  head  disap- 
proved, i.  442. 

Agreements  cannot  be  varied  with- 
out matter  as  high  as  that  which 
made  them  obligatory,  i.  461. 

Hence  agreements  founded  upon  an 
executed  consideration  cannot  be 
dissolved  by  a  mere  accord  or  other 
executory  agreement,  i.  462. 

But  executory  agreements  may  be 
waivedor  discharged  before  breach, 
by  a  new  agreement,  though  merely 
executory,  i.  462,  465. 

Negotiable  instruments  may  be  dis- 
charged or  forgiven  in  England  by 
parol,  without  consideration,  i.  464. 

The  subject  of  Accord  and  Satis- 
faction considered  upon  the  Amer- 
ican authorities,  i.  445,  470.    See 
Composition, 
ACCUMULATION, 

Trusts  for,  stand  on  the  same  ground, 
as  perpetuities,  i.  523. 

Within  what  limits  restrained  by  sta- 
tute, ibid. 
ACKNOWLEDGMENT, 

To  take  a  case  out  of  the  statute  of 
limitations,  i.  704^  736.    See  Limir 
tations, 
ACTIONS,  LocaUty  of.   See  Trespass. 

Local  and  Transitory  actions,  dis- 
tinction between,  i.  781,  785,  790* 
See  Venue, 

Against  justice  of  peace.  See  Justice 
of  Peace, 

When  Causes  of  Action  arisina; 
abroad  are  within  jurisdiction  <n 
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domestic  fonmi;  i.  790-792.    See 
Comiicu  OenHum. 
ACTION  ON  THE  CASE, 

A  man  who  has  a  right  to  vote  for  a 
member  of  parliament  may  main- 
tain an  action  on  the  case  against 
the  returning  officer  for  refasmg  to 
admit  his  vote,  though  his  right 
was  never  determined  in  parlia- 
ment, and  though  the  persons  for 
whom  he  offered  to  vote  were  elect- 
ed. Aflhbj  V.  White  et  alios,  i.  342. 

See  due. 

Of  Trespass.    See  Trespass. 

On  Trover.    See  Trover. 

When  case  should  be  brought  in  pre- 
ference to  trespass,  and  vice  versa. 
See  Scott  v.  Shepherd,  i.  549,  561. 

On  Assumpsit.    See  Assumpsit, 
ACTUS  CUfel^   NEMINI   FACIT 
INJURIAM. 

Application  of  this  maxim,  i.  444. 
ADOPTION, 

'Of  Bankrupt's  term  bj  assignees, 
what  act  amounts  to,  i.  926. 
ADMISSION, 

Verbal  admission  of  payment  suf- 
ficient to  avoid  statute  of  limita- 
tions, i.  707,  728. 

in  pleading,  when  estoppel,  i.  595, 
ii.  687. 

against  interest,  admissibility  of,  ii. 
330,  349. 

Of  plaintiff  on  record,  ii.  378,  392. 

Of  nominal  plaintiff,  ii.  385. 

Of  parties  in  interest,  ii.  387. 
ADMINISTRATOR, 

His  title  under  the  statute  of  3  &  4 
W.  IV.  eh.  27,  for  the  Ii  mitation  of 
actions  and  suits  relating  to  real 
property,  accrues,  when,  li.  538. 
ADVERSE  POSSESSION, 

Prior  to  3  &  4  W.  IV.  c.  27 ;  ii.  478, 
529,  530.  Taylor  d.  Atkyns  v. 
Horde.  Since  that  statute,  Nepean 
▼.  Doe,  307.  After  statute  of  21 
Jac.  1,  ii.  529-531.  Against  whom 
that  statute  ran,  ibid.  What  pos- 
session adverse  for  the  purpose  of 
the  Statute  of  Nondaim,  li.  531- 
533.  Alteration  of  the  law  by  st 
3  &  4W.  IV.  c.  27;  ii.  534,  535. 
Time  of  limitation  now  runs  from 
the  period  when  the  right  accrued, 
ii.  534,  535.  Period  at  which  the 
right  first  accrued,  how  to  be  as- 
certained, ibid.  Enactment  of  3rd 
section  on  this  subject,  ibid.  Re- 
marks on  that  section,  ii.  534,  535. 
Effect  of  statute  in  the  cases  of 


heir-at-law,  ii.  537.  On  Executor 
or  Administrator,  ibid.  On  Re- 
mainderman and  Reversioner,  ii. 
538,  540.  On  Tenant  in  Tail  and 
Reversioner  or  Remainderman  on 
Estate  Tail,  ii.  540,  541^  542.  On 
Landlord  and  Tenant,  ii.  542, 547. 
On  Mortgajfor  and  Mortgagee,  iL 
547-549.  On  Trustee  and  Cestui 
que  Trust,  ii.  549-553.  Exceptions 
from  the  operation  of  the  act,  in 
case  of  acknowledgment  in  writ- 
ing, ii.  553.    Of  disability,  ii.  553- 

555.  In  cases  of  discontinuance,  ii. 

556.  Effect  of  act  in  extinguish- 
ing right,  ii.  559.  Act  operates  as 
a  parliamentary  conveyance,  ibid. 
Does  not  affect  rights  of  common, 
ibid.  Effect  of  previous  statute  of 
limitation  on  rights  of  common, 
ibid.  Charities  within  the  statute, 
ii.560. 

The  American  law  on  the  subject 
stated,  ii.  560-568;  and  among 
other  things,  the  foUowing  points: 

Titie  from  the  Commonwealth  draws 
seisin  or  actual  legal  possession, 
until  ouster  is  committed  by  entry 
by  another,  with  a  claim  of  ad- 
verse possession,  ii.  561. 

Adverse  possession  must  be — 

1.  Actual:  and  must  be  therefore 
by  enhry,  i.  e.,  a  going  upon  the 
land  with  palpable  intent  to 
claim  possession  as  one's  own. 
Payment  of  taxes  not  an  entry, 
ii.  561,  562. 

2.  Continued:  as  by  actual  rea- 
dence  and  occupation,  or  by 
continued  cultivation  or  enclo- 
snre,  or  such  possession  as  the 
property  is  capable  ofl  Inten- 
tion simply,  is  insufficient  The 
question  of  tacking  of  posses- 
sions considered,  ii.  562,  563. 

3.  Visible,  Noioriaus,  Distindj  or 
definite  in  extent.  These  cha- 
racteristics explained,  ii.  563- 
566. 

4.  HosttJ^  or  adverse,  i\.b^%.  What 
constitutes,  and  what  evidence 
suffices  to  show,  is  a  question  of 
law,  ibid.  Whether  in  fact  the 
possession  is  adverse  or  under 
the  owner's  titie,  a  question  for 
the  jnrv,  ibid.  Case  of  entry 
originally  permissive ;  and  where 
privity  existed  between  the  par  - 
ties,  ibid. 

Ouster  of  one  tenant  in  common  bj 
another,  ii.  567,  must  be  an  actual 
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nued, 
ouster,  ibid.  Entering  or  appro- 
priating profits  nnder  a  claim  of 
ezdusive  right,  or  with  palpable 
intent  to  possess  ezclnsiTely;  is 
an  actual  ouster,  ibid.  Sole  pos- 
session for  great  len^h  of  time, 
evidence  of  such  intent,  ibid. 
Case  of  mortgage,  ibid.  How  far 
a  question  of  fact  and  how  &r  of 
law,  ibid. 
AFFIDAVIT, 

On  motion  to  change  venue,  i.  Y84. 
AFFIRMANCE, 

Of  contract  bj  form  of  action,  ii. 
193-198. 

Of  agent's  act  must  be  entire,  ibid. 

Of  contract,  bj  a  partj  hayin|(  the 
right  to  repudiate  or  avoid  it,  bj 
treating  it  as  subsisting,  is  conclu- 
sive, ibid. 

Of  contract  of  sale  vitiated  by  fraud, 
by  acceptance  of  goods,  i.  277. 

Entire  contract  cannot  be  affirmed 
in  part  and  disaffirmed  as  to  the 
residue,  ibid. 
AGENT, 

See  Principal  and  Agent. 

When  liable  as  a  partner  on  account 
of  his  receipt  of  part  of  the  pro- 
fits by  way  of  remuneration,  i. 
978-980,  985.    See  Partnership. 

Liability  of,  for  negligence,  when 
paid,  and  when  unpaid,  i.  333-341. 

Of  the  right  of  the  wife  to  bind  the 
husband,  as  his  agent,  for  neces- 
saries, ii.  434,  440. 
AGREEMENT.    See  Cansideratum. 

Meaning  of  that  word  in  fourth  sec- 
tion of  Stotute  of  Frauds.  See 
SUUute  of  Frauds. 

Comprehends  parties^  considerationy 
Skudpromisej  i.  373-376,  ii.  280-291. 

To  answer  for  debt,  default,  or  mis- 
carriage of  a  third  person,  must  be 
in  writing,  i.  372-389. 

So  if  not  to  be  performed  within  a 
^ear,  i.  432-438. 

Within  fourth  section  void  if  not  in 
writing,  sem.  i.  377. 

Agreements  conditioned  to  be  void 
on  breach  by  one  party,  may  be 
affirmed  and  enforced  by  the  other, 
i.  98. 

Agreement   for   a   Lease.     Conse- 
quences of  party  entitled  to  it  be- 
coming bankrupt,  i.  924. 
ALIENATION, 

Cannot  be  restrained  in  toto,  i.  100- 
102,  621-624. 


Bond  in  restraint  of,  semble,  void,  i. 
623. 

May  be  restrained  during  a  certain 
time,  i.  100-102,  622,  523. 

Restraint  upon,  by  woman  during 
coverture,  doctrine  of  equity  as  to, 
stated,  i.  623. 
ALTERATION, 

Of  bills,  notes,  deeds,  and  other  in- 
struments. The  subject  treated 
of  generally,  in  Master  v.  Miller,  i. 
934-968. 

Of  a  deed,  bill  or  note  (not  satisfac- 
torily accounted  for,)  if  material, 
vitiates  it,  i.  966,  969-968. 

Except  as  against  parties  consent- 


ing, i.  956,  963,  964. 
In  bilU 


or  notes  it  operates  also  as  a 
satisfaction  of  the  debt  secured,  i. 
956. 

Except  where  the  debtor  would  have 
haa  no  remedy  on  the  bill,  ibid. 

What  alterations  are  material,  i.  956, 
965,  966. 

Even  if  the  alteration  be  made  by 
consent,  the  instrument  requires 
in  England,  though  not  in  Ameri- 
ca, a  new  stamp,  i.  956. 

Unless  the  alteration  is  merely  the 
correction  of  a  mistake,  i.  956. 

If  an  alteration  is  made  before  issue, 
it  is  unimportant,  i.  957. 

Or  without  the  privity  of  the  party 
claiming  upon  it,  i.  966. 

When  a  bill  or  note  is  said  to  be 
issued,  i.  957. 

If  a  bill  or  note  appear  altered,  it 
lies  on  the  holder  to  account  for  it, 
i.  956,  963. 

But  aliter,  where  an  alteration  not 
appearing  is  alleged  by  plea,  i. 
963. 

A  cancellation  by  mistake  does  not 
afiect  the  instrument,  i.  957. 

Alteration  of  other  written  instru- 
ments destroys  right  of  action 
upon,  i.  967,  958,  959,  960. 

Does  not  necessarily  avoid  instru- 
ment for  all  purposes,  i.  958. 

Pleading,  in  England,  effect  of  rules 
HU.  4  W.  IV.  upon,  i.  959. 
AMENDMENT. 

At  Nisi  Prius,  i.  741. 

The  defendant  will  not  be  allowed  to 
withdraw  his  demurrer,  and  amend, 
after  the  court  have  given  judg- 
ment against  him  on  the  demurrer- 
and  after  other  issues  have  been 
tried,  and  contingent  damages 
assessed  on  them.  Robinson  v. 
Raley,  i.  682.  * 
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In  Pleading,  when  allowed,  L  588- 
690. 

Granted  with  reluctance  after  the 
court  has  deHvered  an  opinion,  i. 
688,  589. 

Not  grantable  at  common  law  after 
proceedinffB  have  been  entered  of 
record,  ibid. 

Except  daring  the  same  term,  i.  590 

Bnt  grantable  in  some  cases  by  sta- 
tute, ibid. 

Bales  for  construing  the  statates  of 
amendment,  ibid. 

Of  Variances,  by  judge.    See  Va- 
riance. 
ANIMALS  FERiB  NATUB JS, 

Not  distrainable,  i«  632. 
ANTICIPATION, 

Married  women  may  be  restrained 
from,  i.  523. 
APPEAL, 

Against  conviction,  i.  812. 
APPORTIONMENT, 

Of  Condition.    See  Condition. 
ASSIGNEE, 

How  affected  by  covenants,  and 
when  liable  or  entitled  to  sue  on 
them.    See  Covenant, 

Of  Bankrupt    See  Bankruptcy, 
ASSUMPSIT, 

Where  general  indebitatus  assumpsit 
lies,  and  where  the  declaration 
must  be  special  The  subject  of 
eeneral  and  special  assumpsits, 
discussed  in  Cutter  v.  Powel  and 
the  Englisk  and  American  Notes 
thereto,  ii,  17-53. 

Upon  a  promise  to  one  to  perform 
something  to  another,  which  must 
suC)  i.  224. 

Moral  obligation,  how  far  a  sufficient 
consideration,  i.  225. 

Debt  discharged  by  bankruptcy,  a 
sufficient  consideration  for  an  ex- 
press promise,  L  799. 

A  mere  voluntary  courtesy  wiU  not 
uphold  an  assumpsit,  but  a  courtesv 
moved  by  a  previous  request  wilL 
Lampleigh  v.  Brathwaite,  i.  222. 

Labour,  though  unsuccessful,  is  a 
good  consideration  fbi  an  assump- 
sit, ibid. 

May  be  maintained  against  a  bank- 
rupt on  a  promise  made  after  the 
bankruDtcy  to  pay  a  debt  prove- 
able  unaer  the  bankruptcy.  True- 
man  V.  Fenton,  L  793,  800. 
ATTORNMENT, 

To  mortgagee  by  tenant  prior  to 
mortgage,  not  necessary  since  stat. 
of  4  Anne,  ch.  16,  i.  691, 692,  698. 


AUCTIONEER, 

An  auctioneer,  having  a  posaeioon 
coupled  with  an  interest  in  goods 
which  he  is  employed  to  sel^  and 
not  a  bare  custoay  Uke  a  servant  or 
shopman,  may,  unless  the  case  is 
one  affected  by  the  Statute  of 
Frauds,  sue  in  his  own  name,  a 
purchaser  at  the  auction  sale,  ii« 
372. 

Effect  of  Statute  of  Frauds  on  his 
right  thus  to  sue,  ii.  372,  373. 

A  consequence  of  the  auctioneer's 
suing  in  his  own  name  is  that  de- 
fendant may  avail  himself  of  de- 
fences, he  may  have  against  the 
auctioneer  as  well  as  of  those  he 
may  have  against  the  principal,  ii. 
373. 
AUTHORITY, 

Given  by  law,  abuse  of,  renders  a 
man  a  trespasser  ab  initio.  Six 
Carpenters'  Case,  L  216-222. 

Contra  of  authority  given  by  the 
party,  ibid.,  and  qualification  of 
the  rule,  L  217. 

The  abuse  is  good  matter  of  replica- 
tion, L  209,  220. 

The  replication  must  not  be  de 
injure,  i.  219,  220. 

Rule  on  this  point  in  the  U.  S.  i.  215. 

Mere  nonfeasance  will  not  render  a 
man  a  trespasser  ab  initio,  i.  216- 
22L 

Abuse  in  distraining  rendered  dis- 
trainer a  trespasser,  L  219-221. 

When  contra  by  statute,  i.  219,  220. 

To  execute  process,  evidence  o^  i. 
558. 
AVERMENTS, 

Immaterial  ones  in  pleadings  may 
be  rejected,  L  739,750. 

What  put  in  issue  by  de  injuiiay  L 
208,  215. 
AWARD, 

Estoppel  of  iL  671. 

On  title  to  land,  iL  650. 

BAILMENT, 
Would  seem  to  be  no  neeessaiy 
title  of  the  Law,  i.  334.  The 
whole  subject  usually  embraced 
under  that  title  considered  under 
the  titles  of  Innkeepers,  Common 
Carriers  and  Ordinary  paid  and 
Unpaid  Agents ;  and  the  distinc- 
tions of  Commodaium  or  Loan,  Xo- 
catio  Edf  Vadium  or  Pawn,  Locaiio 
Operis  Faciendi,  Mandatumy  and  the 
distinctions  of  Gross  Negligence  and 
Slight  Negligence,  which  come  from 
the  civil  law,  shown  to  be  embacrass- 
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BAILMlINT-H^on^nueiL 
ing  and  not  founded  in  the  princi 
plea  of  the  Common  Law,  i.  306,  341. 
In  this  note  the  following  view  is 
taken. 

The  way  of  ascertaining  legal  obli- 
rations  is  by  considering  what  reme- 
dies the  law  gives  in  its  forms  of  ac- 
tions, i.  306. 

Most  classes  of  Bailees  come  within 
the  ordinary  Common  Law  remedies 
of  paid  or  unpaid  agents :  but  two 
classes,  Innkeepers  and  Common 
Carriers,  are  Uable  under  a  peculiar 
writ,  viz.  one  on  the  law  and  custom 
of  the  realm  of  England,  i.  306,  307. 
The  subject  considered  therefore 
under  the  title  of 

I.  Iknkebper:  Liable  for  safe  and  well 
keeping  of  his  guest's  baggage,  unless 
caused  by  act  of  GK>d,  public  enemies, 
conduct  of  the  guest  or  his  servant 
or  companion,  i.  307.  Innkeeper  de- 
fined ;  must  exercise  the  cidling  of 
entertaining  travellers,  as  distin- 
guished from  keeping  a  boarding  or 
coffee  house,  and  occasionally  enter- 
taining them.  And  traveller  must 
be  his  gueaty  i.  307.  The  meaning  of 
'^.innkeepei^'  and  "  guest"  illustrated, 
i.  308.  Extent  of  innkeeper's  liability 
considered  and  some  suggestions  as 
to  propriety  of  restricting  it  in  the 
United  States,  i.  308,  309.  Statutes 
of  New  York  and  Pennsvlvania,  (See 
these  in ''  Supplemental  Note,"  Post,) 

n.  Common  cabrdsrs  :  Definition 
of,  i.  311,  312.  Liability  of,  i.  315. 
Meaning  of  the  term  ^^  Act  of  God,''  i. 
315-319.  When  the  common  carrier's 
liability  begins  and  ends,  i.  3 1 9.  Ex- 
ceptions to  his  liability,  i.  319.  Has 
a  right  to  require  information  of  con- 
tents of  package,  i.  320.  The  sub- 
ject of  notices  and  special  accept- 
ances treated  at  large,  and  the  body 
of  authorities,  and  the  necessities  of 
the  public  shown  to  be  generally 
against  their  validity,  i.  320-328.  Ex- 
ception in  Bill  of  Lading  and  ^^  Perils 
of  the  Navigation"  considered,  i.  316, 
317,  328.  Common  Carriers  of 
TraveUerSy  i.  328-331,  and  *'  Supple- 
mental Note,"  Post.  Bound  to  ut- 
most care  and  diligence,  and  to  set 
greater  value  on  the  passenger's  life, 
than  their  own,  i.  328.  Carriers  by 
Steam  bound  especially  to  care  and 
diligence,  and  any  negligence  declar- 
ed to  be  gross  negligence,  i.  329, 330. 
Inspection  of  rau-cars,  both  immedi- 


ately before  usey  and  originally  while 
in  process  of  manufacture,  obligatory, 
i.  329.  Railway  Corporations  carrying 
passengers  bound  lor  sufficiency  and 
condition  of  road  or  tiack ;  and  for 
as  many  tracks  as  are  necessary  to 
safety  in  their  mode  of  running  or 
carrying.  See  Supplemental  Noie, 
Post.  Presumption  of  negligence  is 
against  Carrier,  whenever  accident 
happens,  i.  330,  331.  Common  Car- 
riers of  Live  Stock;  their  liability, 
more  restricted  than  that  of  carriers 
of  dead  fireight.  The  whole  matter 
considered,  i.  331-333. 
in.  Ordinary  paid  and  unpaid 
AGENTS.  The  liabilities  of  the  two 
classes  distinct,  i.  333.  In  former 
a  contract  for  the  services  of  the  em- 
ployee -J  for  diligence  or  skill  in  the 
agency  or  work  undertaken,  and  the 
liability  for  want  of  them,  or  for  what 
is  the  same  thing  for  negligence  in 
the  ordinary  course  of  the  service.  In 
the  case  of  the  latter,  an  unpaid  agent, 
there  is  no  contract,  and  no  liabilil^ 
but  for  wrongfiil  conduct,  for  negh- 
gence  that  causes  mischief  or  for 
collusion,  i.  334.  Proper  form  of 
action  shown,  i.  335, 336.  The  diffe- 
rent degrees  of  Diligence  or  Negli- 
gence, as  the  terms  are  used  in  text 
writers,  but  not  in  the  forms  of  the 
law,  commented  on,  and  the  distinc- 
tions between  slight,  ordinary  and 
great  diligence,  as  the  legal  measure 
to  which  different  classes  of  agents 
or  bailees  are  held,  shown  to  be 
donbtM  if  not  wholly  invalid.  L  337- 
343. 

If  goods  are  bailed  to  a  man,  and  he 
accepts  them  to  carry  safely  and 
securely,  he  is  responsible  for  dam* 
age  sustained  by  them  in  the  cai> 
riage  by  his  neglect^  though  he 
was  not  a  common  carrier,  and 
was  to  have  nothing  for  his  labour. 
Coggs  V.  Bernard^  i.  283. 
Different  species  of,  enumerated  by 

Lord  Holt,  i.  287-293,  295,  296. 
By  Sir  W.  Jones,  i.  296. 
i>^an(im.— What,  i.  296. 

Depositee  chargeable  for  gross  ne- 
gligence, ibid. 
Though  he  kept  the  goods  as  his 

own,  ibid.  . 
Consequences  of  his  adding  special 

terms  to  his  contract,  ibid. 
Has  no  right  to  use  the  goods, 

ibid. 
Finder  resembles  depositee,  ibid. 
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BAILMENT-HX>n^fitie(i 
Commodatum,  Anglice  Loan,  L  289, 

297. 
Bailee  bound  to  great  diligencei 

ibid. 
LoeaHo  Bet,  i.  290,  297.  298. 
Is  where  goods  are  lent  for  hirej 

ibid. 
Bailee  most  nse  ordinary  diligence, 

ibid. 
Vadtatn,  AngUce  Pawn, 
Pawnee  must  use  ordinary  dili- 
gence, i.  290,  298,  299,  300. 
If  ^oods  be,  notwithstanding,  lost, 

shall  still  sue  for  his  debt,  i.  298. 
So  if  part  lost,  ibid. 
May  sell  pledge,  if  default  be  made 

in  payment,  ibid. 
Or  sue,  retaining  it  as  a  security, 

ibid. 
If  pawnee  sell,  pawnor  has  a  right 

to  surplus  after  paying  debt,  ibid. 
And  is  chargeable  with  deficiency, 

ibid. 
Difference  between  a  pawn  and  a 

lien,  ibid. 
Between  a  pawn  and  a  mortgage, 

ibid. 
A  pawn  conveys  only  a  special 

property  to  pawnee,  ibid. 
The  general  property  remains  in 

pawnor,  ibid. 
Who  may  assign  it  at  law,  i.  299. 
English  case  of  Clark  y.  Gilbert 

noticed,  i.  298,  299. 
If  pawnee  retain  the  pledge  after 

Sayment  or  tonder  he  is  a  wrong- 
oer,  i.  299. 

And  chargeable  with  any  subse- 
quent damage,  ibid. 

Pawnbrokers   how   regulated    in 
England  by  statute,  i.  300. 
Localio  Opens  Faciendi,  i.  291,  300. 

Is  where  goods  are  bailed  to  be 
kept,  carried,  or  worked  on,  i. 
300. 

Bailee  must  use  ordinary  diligence, 
ibid. 

If  uncommon  danger  arise,  must 
use  proportionable  exertion,  i. 
300. 

Carriers  are  bailees  of  this  descrip- 
tion, ibid. 

Their  liabilities  more  extensive, 
ibid.    See  Carriers. 

Innkeepers,  their  liabilities.    See 
Innkeeper, 
Mandatum. 

Is  a  delivery  to  bailee  to  carry  or 
work  on  ^tis,  i.  291,  296,  305. 

Further  division  of  bailees  into 


three  classes,  founded  on  the 
distinction  of  benefit  to  baUor, 
and  bailee,  or  to  both,  i.  306. 

Oratuitous,    bailee    chargeable    for 
gross  negligence,  i.  293,  294. 
For  nothing  less,  ibid. 
BANE  NOTE.    See  Promissory  Note. 
BANKRUPT  AND  BANKRUPTCY, 

When  bankruptoy  is  a  good  defence 
in  an  action  for  rent.  See  Cove- 
nant.   Pleading.    BenL 

When,  and  of  what  demands,  a 
certificate  of  bankruptoy  is  a  dis- 
charge, i,  926-934. 

A  ban£rupt,  after  a  commission  of 
bankruptoy  sued  out,  may,  in  con- 
sideration of  a  debt  due  before  the 
bankruptoy,  and  for  which  the 
creditor  agrees  to  accept  no  divi- 
dend or  benefit  under  the  commia- 
sion,  make  such  creditor  a  sataa- 
faction  in  part,  or  for  the  whole  of 
his  debt,  by  a  new  underteking  or 
agreement,  and  assumpsit  will  He 
upon  such  new  promise  or  under- 
taking. Syllabus  in  Trueman  t. 
Fenton,  i.  793. 

Promise  by  bankrupt  to  pay  debts 
barred  by  certificate,  the  subject 
of  the  above  case  treated  in  note, 
where  it  is  said  the  promise  must, 
under  English  statute,  be  in  writing 
siffued,  i.  797. 

Need  not  specify  amount,  ibid. 

May  be  made  before  certificate,  ibid. 

Title  of  assignees  relates  to  act  of 
bankruptoy,  and  a  person  after- 
ward converting  the  bankrupt's 
goods  is  liable  to  them  in  trover  ^ 
though  he  be  a  sheriff  executing  a 
fieri  facias,  and  who  seized  after 
the  bankmptov,  but  before  com- 
mission ana  sold  after  commission 
and  assignment.  Syllabus  in  Coo- 
per V.  Chitty,  i.  562.  The  same 
subject  discussed  in  note  to  the 
above  case. 

Relation  of  assignees'  title  to  act  o£ 
L  574. 

How  qualified  by  recent  statutes,  L 
574-577. 

Decisions  upon  the  construction  of 
2  A  3  Vict  c.  29,  i.  575-677. 

Discussion  of  the  case  of  Fawcett 
V.  Fearne,  i.  575-577. 

Persons  converting  bankrupt's  goods 
after  bankruptoy  are  liable  in  trover 
i.  577-578. 

But  cannot  be  made  trespassers  by 
relation,  i.  578. 

Sheriff  seizing  and  selling  bankrupt's 
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^"CanHnuecL 
goods  after  bankruptcy;  bat  before 
fiat,  not  liable  in  trespass,  ibid. 

Qasere,  whether  so  in  trover,  i.  578 
679. 

Liable  if  indemnified,  i.  580-581. 

Assignees  may  waive  the  tort,  and 
bnng  assumpsit  for  proceeds,  i. 
581,  582. 

/SB^o^in,ii.  314r^29.    See  Set- Of. 

If  a  bankrupt,  on  the  eye  of  nis 
bankruptcy,  fraudulently  deliver 
goods  to  one  of  his  creaitors,  the 
assignees  may  disaffirm  the  con- 
tract, and  recover  the  value  of  the 
goods  in  trover ;  but  if  they  bring 
assumpsit,  they  affirm  the  contract, 
and  then  the  creditor  may  set-off 
his  debt  ii.  163. 

Where  the  defendant  lent  his  ac- 
ceptance to  the  bankrupt  on  a  bill 
which  did  not  become  due  till  after 
the  act  of  bankruptcy,  and  was 
then  outstanding  in  the  hands  of 
third  persons^  yet  the  defendant 
having  paid  the  amount  after  the 
commission  issued,  and  before  the 
action  brought  by  the  assignees, 
is  entitled  to  a  set-off.     Syllabus 

in  Smith  v.  Hodson^  ii.  163. 

Trover  for  cloths,  deposited  by  the 
bankrupt  previously  to  his  bank* 
ruptcy  with  Uie  defendant,  a  fuller, 
for  the  purpose  of  being  dressed. 
Held,  that  the  defendant  was  not 
entitled  to  detain    them  for  his 

general  balance  for  work  done  by 
im  for  the  bankrupt  previously 

to  the  bankruptcy,  for  that  there 

was  no  mutual  credit  within  stat. 

5  G.  2,  c.  30,  s.  28.    Syllabus  in 

Rose  v.  Hart,  iL  309. 
Doctrine  of,  when  introduced,  ii.  314. 
Enactment  of  6  G.  4,  c.  16,  s.  50, 

concerning,  ibid. 
Would  seem  to  exist  independently 

of  statute,  ii.  320-325. 
Its  operation  on  mutual  debts,  ibid. 
On  mutual  credits,  ibid, 
History  of  decisions  concemingi  ii. 

315,  316,  321. 
Demands  to  be  set  off  must  be  in 

same  right,  ii.  317. 
Demands  not  proveable  cannot  be 

set  off,  ii.  318. 
Bills  and  Notes  not  due,  proveable 

against  estate  of  drawer  or  indor- 

ser,  and  therefore  may  be  set  off, 

ii.  319. 
Not  available  in  action  by  bankrupt 


as  trustee  for  one  to  whom  he  had 
assigned  his  equitable  interest  be- 
fore bankruptcy,  ibid. 
Assignees  in, — 

Have  no  right  under  the  bankrupt 
law  to  fixtures,  these  not  being 
''goods  and  chattels."  See  Fix- 
tures» 

But  have  to  utensils  of  trade,  bonds^ 
stock,  promissory  notes,  not  nego- 
tiable, and  other  choses  in  action, 
if  in  the  possession,  ordering  and 
disposition  of  bankrupt,  as  reputed 
owner,  with  the  consent  of  the  true 
owner,  ii.  239. 

Are  not  bound  to  accept  a  term  vested 
in  bankrupt,  i.  924-928. 

Till  thej  do,  it  remains  in  bank* 
rupt,  ibid. 

Who  may  compel  the  assignees  to 
elect,  i.  924 

And  may,  if  the^  refuse,  exonerate 
himseu  by  dehvering  it  up  to  les- 
sor, i.  925. 

This  only  applies  to  cases  between 
lessor  and  lessee,  ibid. 

The  assignee  of  a  lease  cannot  de- 
liver it  up,  ibid. 

What  acts  amount  to  an  adoption  of 
the  lease  by  the  assignees,  i.  926. 

If  they  accept  it,  they  may  exonerate 
themselves  from  the  covenants  by 
assigning  it  over,  ibid. 

Liability  or  bankrupt  lessee  on  his 
express  covenants,  i.  924, 927, 928. 
See  Covenants. 

In  what  cases  discharged  by  stat.  6 
G.  IV.  c.  16,  ibid. 
BARGAIN  AND  SALE, 

Use  commencing  in  futnro  may  be 
raised  by,  ii.  451,  452.    See  Use, 

Verbal  bargain  and  sale  good,  inde- 
pendently of  the  statute  of  inrol- 
ment,  and  before  the  statute  of 
frauds,  ii.  455, 456. 

Bargain  and  sale  in  writing,  ffood 
since  the  statute  of  frauds,  where 
the  statute  of  enrolments  is  not  in 
force,  ii.  ibid. 

Seal  essential  to  validity  of  convey- 
ance of  land|in  this  country,  iL 
ibid. 

Bargain  and  sale,  or  other  conveyance 
by  way  of  grant,  release,  or  under 
the  statute  of  uses,  cannot  pass  any 
estate  in  law,  which  is  not  vested 
in  interest  at  the  time  of  the  grant, 
and  will  not  enure  to  pass  such  es- 
tate by  estoppel,  on  its  subsequent 
acquisition,  ii.  622-632. 

But  will  pass  an  equitable  title  to  such 
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BARGAIN  AND  SALE-'amHnued. 
estate,  on  its  subsequent  Testing  in 
the  giantor,  ii.  641. 

Effect  of  declaration  of  tnist,  in  bar- 
gain and  sale,  in  favonr  of  a  stran- 
ger, ii.  454,  456. 

When  deed  will  operate  in  this 
Gonntcy  as  a  statutory  grant  or 
under  statute  of  uses,  ii.  463, 
454. 

What  estate  passes  by  bargain  and 
sale  in  fee  by  tenant  in  tail  or  for 
Ufe,  i.  157,  158,  169,  ii.  630-632. 
See  FeaffmerU, 
BEASTS  OF  THE  PLOUGH, 

Their  privilege  against  distress,  i.532. 
BILLS  OF  EXCHANGE  AND  PRO- 
inSSORY  NOTES. 

When  effectual  as  satisfaction  of 
precedent  debt,  i.  444,  451-458. 

Ai^  negotiable  instruments  when 
payable  to  bearer  or  indorsed  in 
blank,  i.  603. 

Property  therein  passes  with  posses- 
sion to  holder  Dona  fide  and  for 
value,  i.  606,  607. 

Though  transferrer  have  no  property 
in  uiem  himself,  ibid. 

Contra  where  the  transfer  is  not  bona 
fide  and  for  value,  ibid. 

Gross  negligence  in  receiving  a  bill, 
may  amount  to  mala  fides,  i.  608. 

But  semble  that  nothing  short  of  gross 
negligence  will,  ibid. 

Gross  negligence  only  material  as 
evidence  of  mala  fides  sem.,  ibid. 

May  be  forgiven  or  discharged  by 
parol  in  England  without  conside- 
ration, i.  464. 

Authorities  on  this  point  in  the  United 
States,  i.  465. 

Notice  of  Dishonour,  in  an  action 
against  the  indorser  of  a  bill  of 
exchange,  if  the  plaintiff  do  not 
allege  a  demand  and  refiisal  by 
the  acceptor  on  the  day  when  the 
note  was  payable,  it  is  error,  and 
not  cured  by  verdict.  In  the  like 
manner  it  is  error,  and  not  cured 
by  verdict,  if  he  do  not  allege 
notice  to  the  defendant  of  the  re- 
fusal by  the  acceptor.  Syllabus  in 
Rushton  V.  Affpinall,  i.  758. 

A.,  a  creditor  ot  B.,  took  his  bill  on 
C,  who  had  not  then  nor  after- 
wards any  effects  of  B.  in  his  hands. 
The  bill,  when  due,  was  dishonour- 
ed, and  no  notice  thereof  was  given 
by  A.  to  B. ;  still  A.'s  demand  on 
the  bill  was  not  discharged ;  but  he 
may  sue  out  a  commission  of  bank- 


rapt  against  B.,  and  his  debt  will 
support  it  Syllabus  in  Bickerdike 
▼.  Bollman,  ii.  53. 

The  drawer  and  endorser's  engage- 
ment being  conditional  only,  such 
notice  is  generally  requisite :  and 
the  disposition  is  to  narrow  rather 
than  to  extend  exceptions  to  the 
rule,  ii.  58,  59. 

Notice  is  in  fact  dispensed  with  only 
where  the  drawer  has  no  right  to 
draw,  Fraud^  therefore,  is  the 
reason  and  limit  of  the  exception, 
ii.  61.  This  position  exfoliated 
and  enforcedin  the  American  note, 
ii.  60-65.  The  circumstances  which 
would  excuse  want  of  notice  to 
drawer  will  not,  it  is  said  by  the 
English  editor,  always  excuse  want 
of,  to  an  indorser,  ii.  59. 

Mode  of  declaring  where  declaration 
is  specially  on  the  bill  and  where 
notice  has  not  been  given,  iL  69, 
64,  65. 

Waiver  of  notice  may  be  made ;  and 
if  drawer  having  received  no  notice 
and  so  being  discharged,  subae- 

2uentiy,  with  full  knowleage  that 
e  is  discharged,  promises  to  pay, 
it  is  a  waiver  of  notice,  and  he  ia 
liable,  ii.  66. 

AUeraiumin,  An  alteration  made  br 
a  stranger  in  the  date  of  a  bil^ 
without  the  acceptor's  privity, 
avoids  it  as  against  tiie  acceptor, 
though  the  holder  may  have  re- 
ceived it  bona  fide  and  for  value. 
Syllabus  in  Master  v.  Miller,  ii.  934 : 
See  this  case  and  notes  for  the 
effect  of  alterations  in  avoiding 
Notes,  Deeds  and  other  instru- 
ments, i.  956-968.  See  Atteratums. 

Pleading  alteration  in  a  bill  or  note, 
how  effected  by  rules  Hil.  4  W.  IV^ 
i.  950. 
BILL  OP  LADING, 

How  far  susceptible  of  negotiation,  i. 
884,  890-901. 

May  confer  constructive  possession 
of  property  which  it  represents,  ib. 

No  title  passed  by  bona  fide  sale  of 
chattels  for  value  by  vendor,  with- 
out titie,  although  in  possession,  i. 
892-896. 

Even  when  accompanied  by  indorse- 
ment of  bill  of  lading,  i.  890,  894- 
900. 

But  where  titie  has  been  transferred 
by  sale,  indorsement  of  the  bill  of 
lading  by  vendee  to  subsequent 
purchaser,  will  defeat  tiie  resdor^s 
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right  of  stoppage  in  transitUi  i. 
879,  884-900. 

Endorsement  of,  defeats  the  ven- 
dor's right  to  stop  in  transitu,  in 
what  cases,  i.  879,  901,  909. 

Will  not  do  so  if  the  transferee  act 
mala  fide,  i.  885. 

Or  if  the  bill  of  lading  contain  a  con- 
dition, the  transferee  takes  sub- 
ject thereto,  ibid. 

Effect  of  omission  of  the  word  as- 
signs, i.  604.  See  Stoppage  in 
transitu, 

A  ^GUitor  could  not  formerly  pledge 
the  bill  of  lading  so  as  to  bmd  ms 
principal,  ibid. 

His  powers  in  what  respect  extended 
by  6  G.  IV.,  c.  94,  ibid. 

Amendments  introduced  by  6  &  6 
Vict.  c.  39,  i.  880.  et  seq. 

Where  the  bill  of  lading  is  pledged 

the  Tender  may  stop  in  transitu 

subject  to  the  pledge,  i.  879,  901, 

909. 

BILL  OF  SALE,  Fraudidefa,     See 

Frcsudulent  Cowoeyawot, 
BOND, 

When  void  for  illegality.  See  lUe- 
gality. 

Illegality  must  be  pleaded.  Collins  t. 
Blantem,  i.  497, 499,  504,  506. 

In  restraint  of  trade,  when  Toid.  See 
Trade. 

Conditioned  not  to  alien,  semble 
void,  i.  523. 

iSbo^cft^English   statute  of  limita- 
tions may  be  pleaded  to,  i.  786. 
BOOKS.    See  Evidence. 
BOUNDARY, 

By  highways,  streams  and  ponds. 
The  subject  discussed  at  Isj'ge  in 
the  American  note,  and  the  follow- 
ing rules  laid  down,  ii.  216-221, 
227 

Where  land  is  sold  bounded  by  a 
highway,  a  strong  presumption 
arises  of  an  intent  to  pass  to  the 
centre  of  the  highway :  and  half 
the  hiffhwa^  ground  ^  pass,  un- 
less ^e  highway  be  clearly  ex- 
cluded, ii.  216,  221. 

Though  the  cases  do  not  always 
agree  as  to  what  words  carry  tne 
land  to  the  edge  of  the  highway,  and 
what  ones  ovXj  esixtj  it  up  to  the 
middle  line  of  it,  yet  their  tendency 
is  (from  motives  of  public  policy 
and  to  prevent  the  title  to  innume- 
rable gores  of  land  from  being  in 
a  state  of  quasi  abeyance,  and 


practically   without   owners,)    to 
carry  tiie  srantto  the  middle,  ibid. 

Though  lana  cannot  pass  as  appur^ 
tenant  to  land,  and  nence  the  soil 
of  the  highway,  when  the  words 
bring  the  adjacent  land  only  fo,  or 
up  U>  the  highway,  cannot  there- 
fore be  included  as  an  appurte- 
nance; still  the  road,  being  a 
momtment  existing  on  the  soil,  will 
often  and  indeed  usually  pass  by 
virtue  of  the  well  settled  and  valu- 
able principle,  that  in  matters  of 
bounaary,  a  reference  to  such 
monuments  controls  a  description 
by  courses  and  distances,  ii.  219. 

In  most  of  the  States,  these  principles 
apply  in  a  measure,  but  less  strong- 
ly to  streams,  if  not  tidal.  In  Penn- 
sylvania, Alabama  and  North  Ca- 
rolina, great  navigable  streams  fol- 
low the  law  of  tide-waters:  and 
these  principles  of  course  do  not 
to  them  apply  at  all :  though  they 
do  to  those  which  are  small  and  not 
navigable.  In  regard  to  grants 
bounding  on  ponds,  lakes,  or  other 
large  bodies  of  standing  fresh  wa- 
ter, they  do  not  apply  any  where, 
ii.  225-227. 
BREACH, 

Of  conctition.    See  Conditum. 
BURGLARY, 

On  indictment  for,  prisoner  may  be 
convicted  of  larceny,  i.  750. 
CANCELLATION, 

By  mistake  does  not  affect  the  va- 
lidity of  a  bill  or  note,  i.  957. 
CARRIER.    See  BailmenL 

Common  Carrier,  definition  of,  i.  30 1 . 

His  extraordinary  responsibilities  at 
common  law,  ibid. 

Notices  by  carriers,  their  effect  at 
common  law  on  his  liability,  i. 
302,  303,  324-327. 

Ineffectual  unless  brought  to  the 
knowledge  of  employer,  ibid. 

Statute  altering  the  common  law  re- 
sponsibility of  land  carriers,  ibid. 

Its  effect,  ibid. 

Statutes  concerning  carriers  by  water, 
i.  303. 

Their  effect,  ibid. 

Who  the  proper  person  to  sue  carrier 
for  loss  of  i^oods,  i.  303,  304. 

By  sea,  his  duty  considered,  i.  305, 
328. 

By  English  statute  non-joinder  of  one 
of  several  carriers  as  a  defendant 
not  pleadable,  i.  650. 
CASE.    See  Assumpsit. 
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CASE — continued. 
Action  on  the,  luBtory  of,  i.  360. 
Its  extensive  applicability,  ibid. 

Lies  under  English  statute  for  an 
irregular  distress,  when,  i.  219. 

For  fsSse  representations.  See  FdUe 
Repreaeniaiion, 

Action  on  the  cctse  as  distinguished 
from  assumpsit  on  contract^  the 
proper  action  against  tfnpauf  agent 
tor  wrongful  conduct:  being  found- 
ed in  &ct  on  fraud,  i.  333-337. 

Remarks  on  the  character  of  this 
action  when  used  against  gratuitous 
bailees  for  injury  done  to  the  pro- 
perty delivered  to  ihem,  ibid* 

Distinctions  between  case  and  tres- 
pass, i.  549-561. 

Force  directly  applied,  criterion  of 
trespass,  i.  558. 

Fraudulent  conduct,  criterion  of  case ; 
and  by  fraudulent  conduct  is  meant 
conduct  which,  though  not  unlaw- 
ful in  itself,  yet,  by  its  natural  and 
ordinary  consequences,  injures  any 
right  of  the  plaintiff,  without  fault 
in  him,  and  is  not  done  in  exercise 
of  lawful  pursuits  of  the  defendant, 
ibid. 

This  shown  by  the  pleadings  in  the 
two  actions,  i.  559. 

Choice  between  two  actions  may  often 
be  determined  by  the  nature  and 
extent  of  the  compensation  sought, 
i.  659. 

Force,  in  reference  to  the  action  of 
trespass,  often  implied  by  law,  ibid. 

Illustrations  of  the  distinction,  i.  556, 
567,558,560. 

Lies  concurrently  with  trespass  where 
the  injury  is  immediate,  but  the 
result  of  negligence,  i.  556,  560. 

Lies  concurrently  with  trespass  in 
certain  other  cases,  ibid. 

Where  it  does  not  lie  conennentiy, 
i.  556,  557,  560. 

Improper  substitution  of  case  for 
trespass,  how  taken  advantage  of 
i.  558. 
CERTAINTY, 

In  pleading,  ii.  70.    See  Pleading, 
CERTIORARI, 

Writ  of,  i.  812. 
CHANCERY, 

Decree  of,  estops,  IL  593, 668. 
CHATTELS, 

Propert^r  not  transferred  by  a  parol 
gift  without  delivery  of  possession 
to  donee,  i.  228. 

Nor  in  any  way,  except  in  market 
overt,   unless   transienrer   has   a 


tide  to  it,  L  602,  891-899.    See 
Sale. 
On  sale  or  mortgage  of,  possession 
must  in  England,  and  in  several  of 
the  United  States,  accompany  the 
transfer,  or  it  will  be  fraudulent 
against  creditors.     The  law  not 
uniform  in  all  the  States.     The 
subject  considered,  and  the  modifi- 
cations of  the  law  stated,  i.  34-85. 
Possession  of,  prima  facie  evidence 
of  ownership,  i.  473. 
CO-CONTRACTOR, 

Non-joinder  of.    See  Nonjoinder, 
COGNOVIT, 

By  insolvent.    See  Ineolceney, 
COMPETENCY, 

Of  witness.    See  Witneae, 
COMPULSION, 
Of  process,  money  paid  under,  not 
recoverable.    See  Money  had  and 
Beceived, 
COMITAS  GENTIUM. 
Foreign  contracts  may  be  enforced 
in  the  courts  of  this  country^  i. 
'    786-788,790. 
CONCURRENT  ACTS, 
Rules  as  given  by  Serjeant  WilliamB, 
for  determining  what  acts  in  con- 
tract are  within  this  designation 
and  when  independant.    The  sub- 
ject enlarged  on,  ii.  25-27. 
COMMAND. 
Formerly  held  not  to  be  tnversable, 

i.  472. 
Now  held  to  be  so,  ibid. 
Qualification  of  this  rule,  ibid. 
Subsequent    ratification    equivalent 
to,  and  may  be  pleaded  as,  ibid. 
COMMERCLA.L  CONTRACT, 
How  far  evidence  of  usage  is  admis- 
sible to  explain.    See  Usagcj  L 
677,  678,  683. 
COMMODATUM, 
Or  loan,  bailment  hj  way  of.    See 
Coggs  V.  Bernard,  i.  90.  See  Benl- 
tnenL 
COMMON  CARRIERS.  See  BaOmaU 

and  Carrier, 
COMPOSITION, 
When  properly  entered  into,  binds 
creditor,  i.  443;  (and  see  445-458.) 
Unless  he  be  subsequenUy  refusea 

the  benefit  of  it,  ibid. 
Or  the  consideration  fails,  ibid. 
Or  debtor  neglect  to   perform  his 

part,  i.  444. 
Unless  the  creditor  prevent  him,  ibid. 
COMPROMISE 
Of  doubtful  or  disputed  claim  valid, 
i.  451, 470. 
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CONCEALBIENT, 

When  fatal  to  policy.    See  Foliey  of 
Insurance. 

When  equiTalent  to  fraud,  i.  264, 265. 
CONDITION, 

What  conditions  valid,  i.  100,  104. 

In  restraint  of  alienation  or  enjoy- 
ment ordinarily  void,  i.  100-103, 
621-624. 

In  restraint  of  marriage,  when  valid, 
L  104.  *  ' 

When  breach  of,  renders  estate  void, 
or  merely  voidable,  i.  97,  98. 

Destroyed  by  apportionment,  or 
waiver,  i.  92,  93,  99. 

Semble,  that  waiver  of  breach,  is  not 
waiver  of  condition,  i.  92,  93. 

Continuing  condition  not  affected  by 
license  to  commit  a  particnlar 
breach,  93,  99. 

Cannot  be  apportioned  by  act  of  the 
parties,  i.  86,  88,  92. 

Nor  by  the  act  of  the  law  or  by  the 
wrong  of  the  lessee,  i.  86,  93. 

Bnt  may  be  suspended,  i.  91. 

Not  to  assign  without  license,  is  de- 
termined by  th,e  first  license  grant- 
ed ;  Dumpor's  case,  i.  86. 

Whether  general  or  pajrticular,  i.  88. 

ParoMicense  no  dispensation  where 
condition  requires  one  in  writing, 
ibid. 

Bnt  if  used  as  a  snare,  equity  might 
relieve,  ibid. 

Condition  not  to  assign  in  any  but 
one  mode,  not  dispensed  with  by 
assignment  in  that  mode,  ibid. 

Distinctions  between  conditions 
against  underletting,  and  assign- 
ment, i.  90. 

Breach  of  condition,  what  amounts 
to,  i.  91,  92,  100,  106-108. 

Condition  not  to  assign,  whether  bro- 
ken by  devise,  i.  91,  92. 

Assignment  by  operation  of  law  no 
breach  of,  i.  91,  92,  100. 

Unless  by  fraud,  ibid. 

Or  express  stipulation,  i.  91,  92. 

In  sucn  case,  landlord  entitled  to  em- 
blements, ibid. 

Marriage  no  breach  of  the  condition, 
ibid. 

Executors  and  administrators  not 
bound,  unless  named,  ibid. 

But  the  mention  of  assigns  includes 
them,  ibid. 

Condition  not  to  assign  in  lease  to  a 
man  and  his  assigns,  ibid. 

Equity  will  not  relieve  against  breach 
of  condition  not  to  assi^,  ibid. 

Not  to  assign,  in  an  assignment  of 


the  whole  interest  in  a  term  already 
created,  void,  ibid. 

Entry  necessary  to  take  advantage 
of  breach  of  condition  attached  to 
estates  of  fee  or  freehold,  i.  104, 106. 

But  not  where  condition  in  absolute 
avoidance  of  estate  for  years,  L 
106. 

By  whom  the  entry  must  be  made,  i. 
108. 

Entry  admitted  by  consent  rule  in 
England,  and  actual  entry  unne- 
cessary, ibid. 

When  is  for  payment  of  rent,  ac- 
tual demand  necessary  to  complete 
breach,  i.  106. 

Necessity  for  demand  may  be  obvi- 
ated by  special  provision,  i.  107. 

Must  be  reserved  to  erantor  and  his 
heirs,  and  cannot  oe  assigned  to 
third  persons,  i.  108,  109, 110, 113, 
114. 

May  pass  under  Stat  32  Hen.  VnL  c. 
34,  with  assignment  of  reversion 
after  an  estate  for  life  or  years,  ib. 

But  not  with  the  reversion  after  an 
estate  tail,  or  the  possibility  of  re- 
verter on  a  conveyance  in  fee,  ibid. 

Application  of  these  principles  to  con- 
veyances under  the  statute  of  usesi 
L  lllj  112. 

Distinction  betwen  power  of  revoca- 
tion and  condition,  ibid. 

Condition  may  take  effect  as  trust  in 
equity,  i.  114,  116. 

Breach  of  condition  waived  by  any 
act  which  recognises  the  continuea 
existence  of  the  estate  or  tenancy, 
i.  8991,  93. 

As  by  the  acceptance  of  rent  falling 
due  subsequently,  i.  93-99. 

But  not  by  acceptance  of  rent  due  at 
or  before  breach,  ibid. 

Nor  where  landlord  ignorant  ^of 
breach,  i.  99. 

Distinction  between  leases  void  and 
voidable  op  breach  of  condition, 
and  when  waiver  of,  will  operate  as 
affirmance  of  lease  conditioned  to 
be  absolutely  void,  i.  89,  07,  98. 

Waiver  by  acceptance  of  rent  ex- 
plained, i.  90,  91,  93-99. 

Payment  after  the  day  will  not  cure 
breach  occasioned  by  failure  to 
pay  at  the  day,  i.  93,  94. 

But  will  give  a  right  to  relief  in 
equity,  i.  92,  96, 96. 

When  equity  will  relieve  against  a 
breach  of  condition,  ibid. 

When  conditions  will  be  construed  as 
subsequent  or  precedent)  i.  104. 
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CONDITION— cewrfijwed 

Condition  of  bond  when  tainted  with 
illegality.    See  lUegdlity. 

Effect  of  a  condition  inserted  in  a 
billoflading,  i.  885, 
CONSENT  RULE, 

In  the  old  (fictitious)  form  of  eject- 
ment, its  effect  in  showing  the  de- 
fendant to  have  been  in  possession 
at  the  time  of  the  service  of  the 
declaration  in  ejectment,  i.  617. 

As  proof  of  or  sabstitute  for  actual 
entry,  i.  105. 
CONSIDERATION.    ^e%  Agreement, 
Bankrupiey, 

Valuable  within  27  Eliz.  c.  4,  what, 
i.  45-47. 

Valuable,  existence  of  may  be  shown 
though  different  from  that  speci- 
fied m  the  conveyance,  i.  46,  47. 

Inadequacy  of  in  conveyance  does 
not  establish  mala  fides,  i.  47. 

Inadequacy  of  in  a  contract  in  re- 
straint of  trade  not  inquired  into, 
i.  617,  618. 

Of  marriage,  how  fiur  it  extends,  i. 
45. 

For  a  promiae  execwted  or  executon/j 

i.  224. 
Executed  cannot  be  sued  on  unless 

moved  by  a  request  previous,  i. 

225. 

Cases  where  request  need  not  be 

alleged,  ibid. 
Such  req^uest  may  be  express  or  im- 

Elied,  ibid, 
en  it  may  be  implied,  i.  225,  226. 

Of  agreement  within  4th  section  of 
Statute  of  Frauds.  See  StcUute 
of  Frauas. 

Illegality  of  any  part  of  considera- 
tion avoids  the  contract,  i.  502. 

But  where  the  consideration  is  tainted 
by  no  illegality,  but  some  of  the 
considerations  or  promises  are  ille- 
gal, the  illegality  of  those  which 
are  bad  does  not  coataminate  those 
which  are  good,  except  where  the 
parts  are  inseparable  or  depend- 
ant upon  one  another,  i.  502, 438. 

Moral  consideration  when  sufficient, 
i.  226,  227,  797,  800. 

Moral  not  sufficient  to  support  an  ex- 
press promise,  226,  227. 
CONSIGNOR    AND    CONSIGNEE. 

See  Stoppage  in  Transitu.  BiU  of 
Lading, 

CONTEMPORANEOUS      EXPOSI- 
TION. 

Of  statute,  great  weight  attributed  to 
it,  i.  358,  n. 


CONTRACTS.    See  Agreement. 

When  covenants  or  stipulations,  in 
sealed  or  unsealed  agreements, 
will  be  considered  as  independent, 
or  as  conditions  precedent  to  the 
right  to  enforce  the  agreement,  ii. 
25,  et  seq. 

To  serve  for  life  considered,  L  521. 

Previous  usage  between  parties  to, 
efiect  of,  i.  681. 

Within  Statute  of  Frauds.  See  Sia- 
tute  of  Frauds. 

lUegaL    See  lUegdiity. 

In  restraint  of  trade.    See  Trade. 

Made  in  foreign  countries  are  con- 
strued by  law  of  country  where 
made,  i.  786. 

But  the  remedy  most  be  pursued  as 
it  exists  in  this  country,  i.  786-788. 

Effect  of  foreign  statutes  of  limita- 
tions on,  ibid.  See  Comiiaa  Gen- 
tium. 

Special,  while  unperformed,  indebita- 
tus assumpsit  wiH  not  lie  on,  iL  23. 

Contra  after  performance,  ibid. 

If  a  sailor,  hired  for  a  voyage,  take  a 
note  from  his  employer  for  a  cer- 
tain snm,  provided  he  proceed, 
continue,  and  do  his  duty  on  board 
foT  the  voyage,  and  before  the 
arrival  of  tiie  ship  he  dies,  this  is 
a  condition  precedent  and  no 
wages  can  be  claimed,  either  on 
the  contract  or  on  a  quantum 
meruvL  Syllabns  in  Cutter  v. 
Powell.  See  this  case  and  the 
notes  by  which  it  is  followed  for 
an  examination  of  die  question 
what  stipulations  and  covenants 
are  dependent,  and  when  perform- 
ance on  one  side  is  a  condition 
precedent  to  the  right  to  exact  it 
n-om  the  other,  ii.  17-53. 

Illegal,  money  paid  under,  cannot  be 

recovered  back,  i.  607,  ii.  307, 467. 

Except  in  cases  of  oppression,  ii. 

458. 
Or  where  the  contract  is  prohibited 
for  the    protection  of  the  party 
paying  it,  ibid. 
May  be  recovered  while  in  the  hands 

of  stakeholder,  ii.  307, 458,  459. 
So  if  stakeholder  pay  it  away  after 
notice  not  to  do  so,  ii.  458,  459. 
Test  of  plaintiff's  right  to  recover 
from  stakeholder,  ibid. 
CONTRIBUTION. 
Generally  speaking,  not  allowed  be- 
tween wrong-doers,  i.  230,  ii.  457  : 
thus:  "If  A.  recover  in  tort  against 
two  defendants,  and  levy  the  whole 
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CONTRIBUnON^-^on^tfitied. 

damages  on  on6|  that  one  oannot 
recover  a  moiety  against  the  other 
for  his  contribution;  alitor  in  as- 
sumpsit," Menrweather  v.  Nizan, 
ii.  468. 

Becoverable  by  joint-contractors  and 
cosureties  against  one  another,  i. 
229. 

If  partners,  only  recorerable  in  equi- 
ty, i.  230. 

In  some  cases  recoverable  at  law 
against  representatives  of  co-con- 
tractor, ibid. 
CONVEYANCE,    FraudulerO.      See 

Fraudulent  Conveyanee* 
CONVICTION, 

Summary,  i.  808-811. 

Alteration  of  the  law  of,  by  11  &  12 
Vict.  c.  43,  i.  811. 

Proceedings  against  magistrate  im- 
properly convicting,    oee  Justice 
ofPtaot, 
CO-OBLIGOR, 

Nonjoinder  of.    See  JVbnfOtfider. 
COPYHOLDS, 

Formerly  not  within  13  Eliz.  o.  5,  i. 
44. 

Now  brought  within  its  operation, 
ibid. 

Within  27  EUz.  c.  4,  L  47. 

Within  32  H.  VUL  c  34,  i.  120. 

Mandamus  to  admit  to,  when  granted, 
i.  360,  n. 
CORN, 

Oratringf  not  distndnable  at  common 
law,  i.  630. 

Now  distrainable  in  England  by  sta- 
tute, ibid, 

Coeks  and  sheaves  q/)  not  distrain- 
able at  common  law,  i.  631,  633. 

Nino  distrainable  by  Bislinto  in  Eng- 
land, i.  631. 
CORPORATION, 

May  be  indicted  for  non-repair  of  a 
highway,  ii.  206. 
COSTS, 

Of  ejectment,  recoverable  in  trespass 
for  mesne  profits,  i.  613-618. 

Taxed  only  wnen  ejectment  defended, 
i.  615. 

Security  for,  compelled,  where  nomi- 
nal plaintiff  sues,  i.  617. 
CO-SURETY, 

Circumstances  under  which  he  may 
recover  contribution  from  his  fel- 
low surety,  L  229,  230. 
COVENANTS, 

Dependent  or  independent,  rules  for 
oistinguishing,  ii.  24-27. 

Express  or  impUed,  i.  167. 


When  implied  from  words  of  con- 
veyance, i.  180. 

Real  or  personal,  i.  166-172,  178. 

Warranty,  originally  a  covenant  real, 
i.  166-168,  li.  633. 

Now  construed  in  this  country  as  a 
covenant  personal,  ibid. 

Not  capable  of  being  assigned  in 
themselves,  L  139. 

But,  when  capable  of  running  with 
land,  may  pass  as  an  incident  to 
the  assignment  of  land,  i.  139-141. 

Parol  stipulation  not  within  this  rule, 
though  relating  to  land,  i.  161. 

Under  what  circumstances  and  as 
incident  to  what  estates,  this  pas- 
sage may  occur,  i.  139-154. 

Bur£n  of  covenant  will  not  run  with 
land  in  the  absence  of  tenure  and 
consequent  privity  of  estate,  i. 
133.  141-146. 

But  where  tenure  created  by  deed  con- 
taining covenant,  the  burden  may 
pass  with  assignment  of  land  to  a 
subsequent  assignee  frx>m  the  co- 
venantor, whether  the  estate  con* 
veyed  be  for  years  or  in  fee,  i.  146, 
149. 

Benefit  of  covenant  may  pass  in  the 
absence  of  privity  or  tenure,  i.  140, 
181, 182. 

Effect  of  Statute  Quia  Emptores  on 
tenure,  and  consequently  on  run- 
ning of  covenant,  i.  146,  149. 

At  common  law  only  ran  with  the  as- 
signment of  estates  in  actual  pos- 
session, and  not  with  those  in  re- 
version, i.  160,  162. 

Remedied  by  statute  Hen.  VUL,  as 
to  reversions  after  estates  for  life 
or  years,  but  not  after  estates  in 
fee  simple  or  tail,  ibid. 

Rule  on  tnis  point  in  Pennsylvania, 
New  York,  Ohio,  and  in  the  Su- 
preme Court  of  the  United  States, 
ibid. 

When  no  estate  passes  by  the  deed, 
assignee  cannot  sue  on  the  cove- 
nants, i.  133, 163-166. 

Covenants  run  in  this  country  with 
conveyance  of  land,  in  actual  and 
adverse  possession  of  covenantor, 
although  without  title,  i.  166,  169. 

And  flJso  with  equities  of  redemp- 
tion, i.  159,  160. 

Aliter  in  England,  i.  133,  159. 

May  run  with  assignment  of  incorpo- 
real hereditament,  i.  161. 

But  not  when  severed  from  reversion, 
nor  with  rent  reserved  on  assign- 
ment of  term  for  years,  i.  162. 
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COVENANTS— con^wtwd. 

After  running  of  covenant^  right  of 
suit  is  concurrent  in  assignor  and 
assignee,  i.  163. 

When  assignee  of  covenant  running 
with  land  will  be  bound  by  equi- 
ties created,  or  release  given  by 
assignor,  i.  179, 180. 

Bunning  of  covenant  is  arrested  by 
breach ;  it  then  becomes  personal 
right,  which  goes  to  executors,  and 
cannot  be  transferred  to  subse- 
quent assignee,  nor  descend  to 
heirs,  i.  164,  165. 

Rule  on  this  point  in  England,  i. 
165-172. 

In  Ohio  and  Indiana,  i.  173, 174. 

Covenants  of  warranty  and  for  title, 
and  when  their  capacity  for  run- 
ning with  land  will  be  arrested  by 
breach,  i.  165-176. 

When  and  to  what  extent  they  ope- 
rate as  estoppels,  ii.  620-638.  see 
Esioppd. 

Covenants  for  seisin,  how  construed, 
i.  174,  175. 

Covenants  may  be  supported  as 
grants,  where  they  cannot  take 
effect  as  covenants,  i.  127,  143- 
145. 

General  principles  with  regard  to 
the  running  of  covenants,  L  181- 
183. 

Bun  with  the  land  when,  i.  119,  122- 
150. 

With  reversion,  when,  i.  120, 150-152. 
As  between  landlord  and  tenant. 

Bun  with  land,  at  common  law,  i. 
119, 140. 

But  not  with  reversion,  i.  120,  150. 

Effect  of  Stat.  32  H.  VIII.  c.  34,  ibid. 

On  the  passage  of  covenants  with 
reversions,  i.  120,  121,  150,  153. 

Limited  to  reversions  after  estates 
for  life  or  years,  i.  150-153. 

What  covenants  within  the  statute, 
i.  122,  123. 

Leases  not  under  seal  not  within  it, 
i.  121,  122, 161. 

What  persons  assignees  within  it, 
ibid. 

Copyholders  within  the  act,  ibid. 

Beversioner  must  continue  seised  of 
the  estate  to  which  the  covenants 
are  incident,  ibid. 

Effect  of  this  doctrine  on  renewed 
leases,  ibid. 

What  covenants  sufficiently  touch 
and  concern  the  land  to  run  with 
it,  i.  121,  131,  176-179. 

All  implied  covenants,!.  121. 


What  express  ones,  ibid. 

Lessee  may  be  sued  on  his  express 

covenants,  after  assignment  over, 
i.  123,  176. 
Qussre,  whether  on  implied  ones,  ibid. 
Quaere,  whether  he  can  sue  upon 

them,  ibid. 
Assignee  of  lease  liable  before  entry, 

i.  176. 
Not  liable  unless  estate  assigned  be 

identical  with  that  originaUy  grant- 
ed, ibid. 
Nor  except  for  breaches  happening 

in  his   own    time,  i.    123,    176, 

177. 
The  same  rule  applies  to  assignees 

of  bankrupts,  i.  92^  927. 
Covenants  not  between  landlord  and 

tenant  f  i.  123. 
Covenants  made  with  the  owner  of 

the  land,  i.  123125, 140. 
The  benefit  of  these  runs  with  the 

land  to  the  assignee,  ibid. 
Whether  the  land  be  freehold  or  a 

chattel,  ibid. 
The  covenant  must  relate  to  the  land, 

ibid. 
It  makes  ilo  difference  that  the  cove- 
nantor is  a  stranger,  ibid. 
But  the  covenantee  must  have  the 

land  at  the  time  of  the  covenant, 

i.  125,  163 
The  assignee,  in  order  to  sue,  must 

be  in  possession  of  the  covenantee's 

estate,  ibid. 
Covenants  made  by  owners  of  land, 

ibid. 
Question,  whether  they  run  with  the 

land,  discussed,  i.  125-133,  140. 
With  what  subject-matter  covenants 

will  run,  L  127. 
Not  with  chattels,  i.  128. 
'  Nor  with  rent,  ibid. 
When  severed  from  reversion,  L  151 1 

162. 
Will  run  with  tithes,  ibid. 
Will  not  run  with  estates  to  which 

covenantee  is  entitled  only  by  es- 
toppel, i.  133,  153-156. 
Limitations  to  this  proposition,  i.  134- 

138,  159,  160. 
The  doctrine  of  Poulteney  v.  Holmes 

noticed,  i.  138,  139. 
Bules  respecting  v.nue  in  actions  of 

covenant,  i.  783,  790. 
Lessee  covenanted  for  himself,  his 

executors  and  administrators,  with 

lessors,  that  he,  his  executors,  and 

administrators,  or  assigns,  would 

build  a  wall  on  the  demised  lands : 

this  covenant  held  not  to  bind  his 
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assignee.     SyUabos  in  Spencer's 
Case,  L  115. 

Covenants  that  extend  to  a  thing  in 
esse,  parcel  of  the  demise,  bind 
the  assignee,  though  not  turned,  i. 
116,  177,  178. 

Covenants  that  extend  to  a  thing  to 
he^  newly  done  upon  the  land  de- 
mised bind  the  assignee,  if  named, 
ibid. 

Covenants  merely  collateral  do  not 
bind  the  assignee,  though  named, 
116, 176-179. 

Covenants  will  not  run  with  chattels, 
ibid. 

Assignee  of  lessee  shall  take  advan- 
tage of  the  covenant  implied  in 
the  words  grant  or  demise,  i.  117. 

Assignee  of  term  by  act  in  law  shall 
take  advantage  of  covenants  run- 
ning with  the  land,  ibid. 

Covenant  to  repair  rans  with  the 
land,  i.  118. 

Assignee  of  assignee  may  bring  co- 
venant, so  may  executors  of  the 
assignee  of  assignee,  or  the  as- 
signee of  the  executors  of  assignee, 
ibid. 

Prior  covenanted  that  he  and  his 
convent  would  sing  in  A.'s  chapel; 
assignee  of  A.  may  bring  covenant 
agamst  him.    40  £).  UL  ibid. 

Two  coparceners  make  partition :  one 
covenants  with  the  other  to  acquit 
him  of  suit,  covenantee  aliens, 
feoffee  maybrin^  covenant,  i.  119. 

A.  grants  a  chattel  real  to  a  woman 
sole  who  marries:  her  husband 
taking  it  by  survivorship,  shall 
vouch.  Simpkin  Simeon's  Case, 
ibid. 

The  defendant's  bankruptcy  cannot 
be  pleaded  in  bar  of  an  action  on 
the  express  covenant  to  pay  rent. 
Mills  V.  Auriol,  i.  910. 

A  bankrupt  lessee  is  liable  on  his  ex- 
press covenants,  i.  924,  927. 

But  by  St  6  G.  IV.,  c  16,  he  is  dis- 
charged if  the  assignees  accept  the 
lease,  i.  924. 

What  acts  of  theirs  amount  to  such 
acceptance,  i.  926. 

The  bankrupt  may  compel  them  to 
elect,  i.  925. 

And  if  they  refuse,  may  exonerate 
himself  by  delivering  the  lease  to 
the  lessor,  ibid. 

But  this  enactment  only  applies  to 
cases  between  lessor  and  lessee, 
ibid. 


Not  to  assignee  of  a  lease,  ibid. 

Nor,  semble,  to  lessee  who  has  made 
an  underlease,  ibid. 

Implied  covenants  for  payment  of 
rent,  discharged  by  assignment  of 
term,  with  assent  of  reversioner 
and  assi^ee,  i.  175,  176. 

Consent  ot  reversioner  implied  by 
law  to  assiniment  of  bankrupt,  but 
not  that  of  assignee,  i.  924,  928. 

Express  covenants  not  discharged  by 
assignment  of  term,  even  to  assig- 
.  nees  in  bankruptcy,  i.  175,  924, 
927,  933. 

But  discharge  of  covenants  for  future 
payment  of  money,  whether  as  rent 
or  otherwise,  depends  upon  the  par- 
ticular nature  of  the  provision  of 
each  bankrupt  law,  i.  928,  933. 

Covenant  to  stand  seised  when  valid, 
il.45L 

What  consideration  will  support,  ii. 
452. 
COURTS  OP  LIMITED  JURISDIC- 
TION, 

Must  set  forth  the  facts  necessary  to 

S've  jurisdiction,  on  the  face  of 
eir  proceedings,  i.  805,  816-848. 

Limits  and  application  of  this  rule, 
ibid. 

Jurisdiction  of  superior  courts  will 
be  presumed,  unless  the  want  of 
it  be  apparent,  i.  816-832. 

Judgments  of  all  courts  void  when 
manifestly  beyond  or  without  jur- 
isdiction, i.  821-829. 

Jurisdiction  may  be  limited  without 
being  inferior,  i.  846. 

But  superior  courts  are  subject  to 
the  same  rule  as  inferior,  when  ex- 
ercising a  special  and  limited  au- 
thority, i.  832,  833. 

The  decision  of  a  court  in  favour  of 
its  right  to  decide,  not  necessarily 
conclusive  on  other  courts,  i.  825, 
830,  832,  833. 

Unless  so  far  as  the  question  of  jur- 
isdiction is  dependent  on  the 
merits  of  the  case  decided,  i.  829, 
830. 

When  jurisdiction  may  be  disproved 
by  extrinsic  evidence,  i.  806,  828, 
829. 

Notice  essential  to  jurisdiction  over 
the  parties,  i.  833,  835. 

Unless  the  failure  to  give  it  be  occa- 
sioned by  their  absence,  i.  836, 
837. 

Notice  will  be  presumed  in  the  case 
of  superior  courts,  though  not  set 
forth  of  record,  i.  840-842. 
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Bat  not  as  it  would  seem  in  that  of 
inferior  courts,  ibid. 

When  coart  will  refuse  to  enforce 
foreign  judgment  on  the  ground  of 
insufficiency  of  notice,  i.  83 9,  840, 
iL  600,  YOI,  702. 

Unless  court  has  jurisdiction  over 
the  parties  and  cause  of  action,  the 
judgment  is  void,  and  Uiose  who 
act  under  it  are  liable  as  trespass- 
ers, i.  839,  842,  ii.  600. 

Exception  in  favour  of  officers  when 
acting  in  obedience  to  process 
which  is  regular  on  its  face,  what- 
ever may  be  the  defects  of  the  pro- 
ceeding on  which  it  is  founded,  i. 
845,  .846. 
CREDITS, 

Mutual,  when  ground  of  aet-off.  See 
Bankruptcy, 
CREDITORS, 

Their  protection  against  fraudulent 
conveyances.  See  Fraudulent  Coiv- 
veyances. 

When  bound  by  composition.  See 
Composition. 

Or  agreement  to  give  time,  149  6. 
CREDITOR, 

Conveyance,  when  void  against.  See 
Fraudulent  Conveyance, 
CRIMINAL  CONVERSATION, 

May  be  sued  for  either  in  case  or 
trespass,  i.  556. 
CRIMINAL  PROCEEDINaS, 

Compromise  of,  when  valid,  i.  500. 
CROSS  ACTION, 

By  vendee  of  a  chattel  which  does  not 
correspond  with  warranty,  ii.  15  a. 
CUSTOM. 

A  custom  that  the  tenant,  whether 
by  deed  or  parol  shall  have  the 
way-going  crop,  is  good,  if  not 
repugnant  to  the  lease  under  which 
he  holds.  Syllabus  in  Wiggles- 
worth  T.  Dallison,  i.  670. 

The  rule  in  Wigglesworth  v.  Dallison, 
prevails  in  Pennsylvania  and  New 
Jersey ;  and  partially  in  Delaware ; 
but  not  in  Virginia,  i.  688. 

What  constitutes  custom,  i.  688-681 ; 
It  must  be  certain,  reasonable, 
uniform,  general  (though  need  not 
be  universal,)  sufficiently  ancient 
to  afford  a  presumption  that  it  is 
generally  known,  ibid. 

Customs  in  derogation  of  the  general 
law  not  favoured  in  courts,  i.  687- 
689. 

Evidence  of  custom  when  and  how 


far  admissible  to  explain  written 
contract,  i.  675. 

In  contracts  between  landlord  and 
tenant,  i.  670-675,  688. 

In  commercial  contracts,  L  677, 
683. 

In  certain  other  contracts,  i.  675-677. 

That  sale  shall  imply  wairaaty,  L 
252. 

Inadmissible  to  vary  the  meaning  of 
a  word  defined  by  parliament  i. 
679. 

Never  admissible  to  vary  or  oontim- 
dict  written  instruments,  or  gene- 
ral rules  and  principles  of  law,  L 
680,  686,  689. 

Whether  the  contradiction  be  express, 
or  by  implication,  i.  681. 

Previous,  between  parties  to  a  con- 
tract, effect  of,  ibid. 

Of  merchants,  part  of  the  law  of  the 
realm^  i.  677. 

Distinction  between  that  sort  of  cus- 
tom and  particular  usage,  ibid. 

Variance  in  proof  of  costom,  idien 
immaterial,  L  747. 
DAMAGE, 

To  be  actionable  must  not  be  too 
remote.  Syllabus  in  Vicars  v. 
Wilcocks,  ii.  460,  465,  et  seq. 

To  maintain  claim  for  special  dO' 
mages,  they  must  appear  to  be  the 
le^  and  natural  consequences, 
arising  from  the  tort,  and  not  from 
the  wrongful  act  of  a  third  party 
remotely  induced  thereby,  ii.  465. 

In    action    of  trespass   for  mesne 
profits.    See  Mesne  Projits. 
DAMAGES,  MEASURE  OF, 

When  work  contracted  to  be  done  in 
a  specific  manner  does  not  corres- 
pond with  the  specification,  ii.  35. 

In  action  by  an  assignee  of  fixtnres 
against  the  assignees  of  the  bank- 
rupt assignor  for  severing  and  sell- 
ing, ii.  248. 
DAMNUM  SINE  INJURIA, 

Meaning  of  these  terms,  i.  360-367. 

Instances  of,  ibid. 
DEBT, 

Is  a  sufficient  consideration  for  a 
promise  to  pay,  though  barred  by 
statute  of  limitations,  i.  797,  798. 

Or  by  bankruptcy,  ibid. 

Or  though  contracted  during  infancy, 
ibid. 

StatutoiT  requisites  in  England  of 
such  fresh  promise,  ibid. 

Proper  mode  of  declaring  upon,  L 
799. 

Promise  by  insolvent  to  pay  a  debt, 
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barred  by  his  insolvencji  is  void 
by  English  statate,  i.  798. 

Thoagh  Uiere  be  a  new  consideration^ 
ibid. 

Bat  the  insolvent  mast  take  advan- 
ta^  of  his  discharge  by  pleading, 
ibid. 
DEBTS, 

Mataal,  when  set-ofF  in  bankraptcy. 
See  Bankruptcy, 
DEBTOR, 

Conveyance  by,  when  void  against 
creditors.     See  Frattduleni  Con- 
veyance* Insurance, 
DECEIT 

Action '  of,  L  239,  252,  274,  ii.  168, 
171. 

See  False  Rapreeentaiion. 
DECLARATION:    See  Book  Entries. 
Evidence. 

The  defendant  may  give  in  evidence 
the  declarations  or  admissions  of 
the  plaintiff  on  the  record,  althouffh 
such  plaintiff  be  only  a  trustee  ror 
a  third  person,  fianerman  v. 
Radenins,  ii.  378. 

See  this  case  and  Higham  v.  Ridg- 
way,  for  dissertation  apon  Declare 
cUions  against  Interest. 

Admissions  of  a  partj  to  suit  aniinst 
his  interest,  are  evidence  in  mvour 
of  the  other  side,  whether  made 
by  the  real  party  on  record,  or  by 
a  nominal  party  who  sues  as 
tmstee,  or  b^  a  party  not  named 
thoagh  really  interested,  ii.  385-392. 

If  a  person  have  peculiar  means  of 
knowing  a  fact,  and  make  a  decla- 
ration or  written  entry  of  that  fact 
which  is  against  his  interest  at  the 
time,  it  is  evidence  of  the  fact  as 
between  third  persons  after  his 
death.  Syllabus  in  Higham  v. 
Ridgway,  u.  330. 

Declarations  against  interest,  when 
admissible  in  evidence,  ii.  330-348, 
385-392. 

Many  dicta  in  the  United  States  in 
favour  of  the  rule  in  Higham  v. 
Ridgway,  but,  as  it  would  seem, 
no  actual  adjudication,  ii.  344-348. 

A  class  of  cases  sometimes  consider- 
ed as  recognizing  it,  may  be  ex- 
plained on  other  principles,  ii.  344. 

The  rule  deduced  from  it  may  be 
dispensed  with  in  America,  by  the 
operation  of  other  rules,  ii.  345, 
346 ;  one  respecting  entries  made 
in  the  usual  course  of  business, 
ii.  390,  394 )  the  other,  that  where 
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the  act  of  a  person  could  have 
affected  any  interest,  there,  that 
person's  declaration  or  admission 
to  the  same  purport,  made  at  a 
time  when  his  acts  could  have 
had  that  effect,  shall  be  evidence 
against  the  interest  in  question: 
Otherwise  where  his  acts  could 
not  have  had  that  effect,  iL  385- 
393. 

Declarations  of  owner  of  real  or 
personal  property,  admissible  in 
evidence  against  those  who  claim 
under  him,  ii.  390,  391. 

But  this  rule  does  not  apply  to 
negotiable  instruments  duly  nego- 
tiated, ibid. 

Held  inapplicable  in  New  York  to 
personalty,  ibid. 
DECREE  IN  EQUITY, 

When  an  Estoppel.    See  EstoppeL 
DEDICATION  TO  PUBLIC  USES, 

Of  streets  or  highways,  public 
squares  and  walks,  ii.  203, 208, 212, 
222-224. 

Dedication  defined,  ii.  208. 

May  be  made  by  parol,  ibid. 

Or  presumed  from  length  of  nser, 
203,  209,  270. 

Or  from  acts  of  owner  of  soil,  ii. 
209-211. 

Dedications  to  pious  and  charitable 
uses,  ii.  211,  214. 

Doubtful  if  the  common  law  princi- 
ple of  dedication  applies  to  burial 
grounds,  though  it  has  been  con- 
sidered in  New  York  to  be  so 
applicable,  ii.  211,  224. 
DEED, 

Rules  for  construction  of.  ii.  448, 451. 

Omissions  in,  supplied,  now,  ii.  450. 

Ancient,  may  be  construed  by  con- 
temporaneous usage,  ibid. 

Must  be  pleaded  according  to  its  legal 
effect,  ibid. 

Estates  in  fee  and  of  freehold,  might 
be  created  at  common  law,  and 
under  the  statute  of  uses,  (apart 
from  the  statute  of  enrolments) 
without  deed,  ii.  455,  456. 

Deed,  now  essential  to  the  convey- 
ance of  land,  in  most  of  the  States 
of  this  country,  ibid. 

When  deed  will  take  effect  under  the 
statute  of  uses,  or  as  a  statutory 
grant,  ii.  453,  454. 

When  deed  is  sufficient  in  substance, 
defects  of  form  and  expression 
disregarded,  and  construction 
adopted  which  effects  the  intention 
of  the  parties,  ii.  444,  448,  451. 
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Thus  where  A.,  in  consideration  of 
natarallove  and  1002.;  by  deeds  of 
lease  and  release,  granted,  released, 
and  confirmed  certain  premises  af- 
ter his  own  death,  to  nis  brother 
B.  in  tail,  remainder  to  C,  the 
son  of  another  brother  of  A.  in  fee ; 
and  covenanted  and  granted  that 
the  premises  should,  afler  his 
death,  be  held  by  B.  and  the  heirs 
of  his  body,  or  by  G.  and  his  heirs, 
according  to  the  true  intent  of  the 
deed,  it  was  held  that  the  deed 
could  not  operate  as  a  release, 
because  it  attempted  to  convey  a 
freehold  in  future ;  but  that  it  was 
good  as  a  covenant  to  stand  seised. 
Roe  V.  Tranmar,  ii.  444. 

Effect  of  deed  as  an  estoppel.  See 
Estoppel, 

Admissibilitv  of  custom  to  add  terms 
to.    See  tfusiom. 

When  void  for  illegality.    See  lUe- 
galUy, 
DE  INJURIA. 

Is  not  a  good  replication  when  it 
puts  in  issue  interest  in  land, 
matter  of  record,  or  authority  de- 
rived from  Uie  plaintiff  himself,  or 
where  it  doth  not  consist  merely 
upon  matter  of  excuse.  Crogate  s 
Case,  i.  200. 

The  effect  of  the  words  absque  tali 
causa  is  to  put  the  whole  plea  in 
issue,  ibid. 

When  it  may  be  replied  in  tort,  i. 
200-204,  211-215. 

Inapplicable,  when,  i.  203,  204,  211- 
216. 

When  it  involves  matter  of  record, 
i.  203,  204. 

Or  authority  derived  from  plaintiff, 
L  203. 

Or  interest  in  land,  ibid. 

Or  in  chattels,  i.  204. 

Or  is  not  in  excuse,  i.  204,  211- 
213. 

May  put  several  distinct  facts  in 
issue,  without  being  demurrable 
for  duplicity,  i.  205,  214. 

May  be  replied  in  actions  of  contract, 
i.  204-211,  215. 

If  replied  improperly,  it  is  ground  of 
demurrer,  i.  208. 

But  good  after  verdict,  i.  216. 

Evidence  under  de  injuria,  i.  208, 
209,  215,  216. 

Whether  abuse  of  authority  in  law 
can  be  proved  under  it,  i*  209,  211, 
215. 


When  plaintiff  should  new  awign, 
instead  of  replying  it,  ibid. 

When  plaintiff  should  both  reply  de 
injuna  and  new  assign,  i.  208, 216. 
DELAY, 

Occasioned  by  the  Ck)urt  shall  not 
injure  parties,  i.  439,  444. 
DELIVERY, 

When  property  in  chattels  or  instru- 
ments passes  by  delivery,  and 
herein  of  what  instruments  are 
negotiable,  i.  603,  610,  890-900. 
See  Sale. 

When  priority  of  delivery,  wiU  give 
superiority  of  right,  i.  891,  892. 

Of  goods,  sold,  proof  of.    See  Eniry, 
DEMURRER, 

Withdrawal  of,  when  permitted.  See 
AmendmerU, 
DEPOSITUM.    See  5aiZm<mf. 

Bailment    by    way    of,    described. 
Coggs  V.  Bernard,  i.  287, 295, 296, 
297. 
DEVISE. 

When  oreach  of  a  condition  against 
assignment,  i.  90. 

What  conditions  in,  valid,  i.  100-103. 
DEVISEE, 

Under  what  circumstances  he  is 
barred  by  the  English  Statute  of 
Limitations  of  3  &  4  William  IV. 
ch.  27,  ii.  538. 

When  he  will  be  put  to  election,  ii. 
198,  652,  653. 
DILIGENCE, 

The  distinctions  between  slight,  ordi- 
nary and  great,  as  adopted  by 
writers  on  the  Law  of  Bailment, 
not  founded  in  common  law  and 
now  shaken,  if  not  overthrown,  by 
the  more  recent  decisions,  L  337- 
341. 

Different  degrees  of,  as  stated  by 
some  of  the  writers  on  this  subject, 
required  from  bailees.  See  ntdlr 
meni. 

From  agents  in  generaL    See  iVtA- 
pal  and  Agent. 
DISCONTINUANCE, 

Of  possession,  does  not  apparently 
operate    in    England    as  a   bar, 
under  certain  circum8tance8,ii.555. 
DISHONOUR, 

Notice  of,  when  requisite,  ii.  58-65. 
DISSEISIN, 

Meaning  of,  i.  112,  ii.  519,  n. 
DISSOLUTION, 

Of  partnership,  how  to  be  announced, 
i.  978. 
DISTRESS. 

Abuses  of,  formerly  rendered  the  per- 
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son  making  it  a  trespasser  ab  ini- 
tio,  i.  219. 

Now  contra  in  England  hj  statatOi 
ibid. 

Irregalaril^  in,  in  what  form  of  action 
panishable,  ibid. 

Things  which  cannot  be  restored  in 
the  same  plight  as  when  taken,  ex- 
empt from  distress,  i.  533. 

PrimCtge  against  distreaa,  (Simpson 
y.  Hartopp,  i.  526.) 

Is  either  absolute  or  snb  modo,  i. 
529^32. 

Things  absolutely  privileged. 

1.  Things  annexed  to  freehold,  as 

fixtures,  or  growing  crops,  i. 
530,  533. 

Distinction  in  this  respect 
between  distress  and  execu- 
tion, ii.  257,  258. 

Growing  com  now  distrainable 
by  English  statute,  i.  530. 

So  other  product  of  land  de- 
mised, ibid. 

Meaning  of  words  ''other  pro- 
duct,^ ibid. 

2.  Things  left  on  the  premises  in 

the  way  of  trade,  i.  532,  534. 
Instances  of  this  species  of  ex- 
emption, i.  532. 
Gbods  of  a  lodger  held  within 

this    exemption  in  Pennsjl- 

yania,  i.  535. 
Materials  delivered  to  tenant  to 

be  worked  up  are  privileged, 

i.  532,  534. 
But  machinery  lent  is  not  so, 

i.  532. 

3.  Cocks  and  sheaves  of  com,  i. 

532,  533. 
Reason  for  their  exemption  at 

common  law,  ibid. 
Are  no  longer  exempt,  ibid. 
Semble,  must  be  sola  within  five 

days,  ibid. 

4.  Things  in  actual  use,  i.  532,534. 
6.  Animals  feree  natursB,  i.  532. 

Deer  in  inclosed  grounds  (not 

being  parks)  not  within  this 

exemption,  ibid. 

6.  Things  in  the  custody  of  the 

law,  i.  532, 534. 

Such    as    property   distrained, 

damage  feasant,  ibid. 
Or  taken  in  execution,  ibid. 
Things  condilionally  primeged, 

1.  Beasts  of  the  plough  and  instm- 

ments  of  husbandry,  532. 

2.  Instruments  of  a  man's  trade 

or  profession,  ibid. 


These  are  privileged  if  there  be 
other  sufficient  distress,  ibid. 
Mav  be  distrained  for  poor  rates, 
though  there  be  other  distress, 
ibid. 
May  be  distrained  if  there  be  no 
other  distress,  except  of  grow- 
ing crops,  ibid. 
Quffire,  wnether  they  be  not  dis- 
trainable in  case  there  be  no 
other    sufficient    distress   of 
things  distrainable  at  common 
law,  ibid. 
DIVIDEND, 
Effect  of  payment  of  dividend   in 
bankraptcy,  on  debt  barred  by  the 
statute  of  limitations,  i.  704,  727. 
DOORS.    See  Execution. 
Sheriff  must  not  break  open  doors  to 
execute  process  without  previous 
request  to  open  them.    Semayne's 
Case,  i.  183-194. 
May  break  open  house  to  deliver  it 

in  execution,  ibid. 
May  break  open  doors  after  reauest 
made,  to  execute  process  wnere 
the  king  is  party,  ibid. 
Where  the  doors  are  open  may  enter 

to  do  execution,  ibia. 
But  may  not  break  open  defendant's 

house  at  suit  of  subject. 
May  break  open  the  house  of  a  third 
parlgr,  where  the  defendant  or  his 
goods  are  concealed  after  request 
and  denial,  ibid. 
Difference  between  outer  doors  and 
timer  doors,  ibid. 
DORMANT  PARTNER, 

His  liabilities,  i.  977. 
DUPLICITY, 
In  pleading f 

A  traverse  is  not  bad  for  putting  in 
issue    several  matters,    provided 
they  constitute  but  one  defence, 
i.  214,  586,  591. 
Not  holpen  by  the  fact  of  part  of 
traverse  being  immaterial,  i.  587, 
588;  595. 
Pleading  will  be  double  which  puts 
more  at  issue,  than  is  necessary  to 
constitute  a  ^ood  answer  to  that 
by  which  it  is  preceded,  i.  593, 
594. 
Every  material  allegation  in  a  double 
plea,  which  is  not  denied  or  con- 
fessed and  avoided,  admitted,  i.595« 
Plaintiff  may  put  the  whole  of  double 
plea  at  issue,  without  being  guilty 
of  duplicitv,  i.  595,  596. 
Replication  oe  injuria  when  bad  for 
auplicity,  i.  214. 
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DWELLING  HOUSE, 

When  it  may  be  broken  open  to  exe- 
cate  process.    See  Doors* 
EASEMENTS, 

Defined,  ii.  208. 

Dedication  o^  ibid,  222-224. 

How  terminated,  ii.  211. 

Public  ways  or  highways,  specially 
considered  in  note  to  Dovaston  y. 
Payne,  ii.  202-227. 

Covenant  may  take  effect  as  a  grant 
of  easement  i.  143-145. 
EJECTMENT, 

Plaintiff  in,  mast  recover  by  the 
strength  of  his  own  title,  ii.  472,  i. 
613-618. 

For  condition  broken,  i.  106-109. 

Must  be  preceded  bjr  entry,  i.  106. 

When  entry  will  be  implied,  or  must 
be  actaal,  i.  105, 106,  667. 

Trespass  for  mesne  profits  after  re- 
-rtsoyering  in.    See  Mesne  Proiiis. 

Costs  of  the  ejectment  may  be  re- 
covered in  trespass  for  mesne  pro- 
fits, ibid. 

By  mortgagee.    See  Kcrigagw  and 
Mortgagee, 
E^TRY.  &ee  Declaraiions  ;  Evidence. 

Bight  of  into  land,  when  barred.  See 
Adverse  Possession, 

Against  interest  admissible  in  evi- 
dence, ii.  330-348,  385-392. 

No  abjudication  on  this  point  in 
the  U.  S.,  though  several  <ncta  that 
entries,  not  in  the  coarse  of  busi- 
ness, are  admissible  merely  be- 
cause against  interest,  ii.  345,  348. 

Distinction  between  the  admissibility 
of  entries  against  interest,  and 
in  the  course  of  business,  i.  391, 
392,  394. 

Entries  made  in  the  usual  coarse  of 
business,  admissible,  after  the 
death  of  the  person  by  whom  they 
are  made,  i.  390-397. 

When  during  his  Ufe,  i.  398- 
400. 

In  an  action  for  beer  sold  and  de- 
livered, in  order  to  prove  the  de- 
livery, a  book  was  put  in  contain- 
ing an  account  of^  the  beer  deliv- 
ered by  the  plaintiff's  draymen, 
and  which  it  was  the  duUr  of  the 
draymen  to  sign  daily.  The  dray- 
man who  had  signed  the  account 
of  the  beer  delivered  to  the  de- 
fendant being  dead,  the  book  was- 
admitted  in  evidence  on  proof  of 
his  handwriting.  Price  v.  Earl  of 
Torrington,  390. 

The  subject  of  book  entries  in  the 


different  States  of  the  Union,  ex- 
amined in  detail,  i.  393  432. 
View  of  the  law  of,  in 

Massachusetts,  i.  407-409. 
New  Hampshire,  i.  409-410. 
Maine,  i.  410-412. 
Pennsylvania,  i.  412-418. 
South  Carolina,  i.  418-421. 
Connecticut,  i.  421-422. 
Delaware,  i.  422. 
New  York,  i.  423-425. 
Illinois,  i.  421. 
New  Jersey,  i.  ibid. 
Georgia,  i.  426. 
Ohio,  i.  427. 
Maryland,  i.  529. 
Alabama,  ibid. 
Vermont,  ibid, 
in  Indiana  and  Mississippi,  not 
admissible,  i.  430. 
Of  refreshing  memory  by  entries  or 
memoranda,  i.  398-400. 
EQUITY, 
Bules  of^  how  far  taken  notice  of  in 

a  court  of  law,  ii.  384. 
Decree  of,  when  estoppel    See  Es- 

toppd. 
When  it  will  relieve  against  forfeiiore 
incurred  by  breach  of  condition,  i. 
92,  95,  96. 
Will  not  relieve,  against  breach  of 
condition  not  to  assign,  i«  92,  95. 
ERROR.   See  BiU  of  ExcAcmge  ;  Ver- 
dict, 
ESTOPPEL, 

The  interest  when  it  accrues  feeds 
the  estoppel.    Doe  d.  Christmas  v. 
Oliver,  li.  568,  620. 
Judgment,  when  an  estoppel.    Du- 
chess of  Kingston's  case,  ii.  573, 
585,  667. 
Foreign  Court  of  Admiralty,  when  its 
judgments  estop.    Hughes  v.  Cor- 
nelius, ii.  579,  603, 689,  697. 
Bindfl    parties    and    all    claiming 
under,  or  otherwise  in  privity  with 
them.    Trevivan  v.  Lawrence,  iL 
580,  589,  683-686. 
Definition  o^  by  Lord  Coke,  ii.  581. 
Principle  on  which  allowed,  ibid. 
Division  of,  into  three  classes,  ii.  582. 
Esioppd  by  tnaUer  of  reoordf  ii.  582- 
593,667-688. 
General  rules  limiting  the  concluoive 

effects  of  records,  ii.  584. 
Judgment  of  a  Court  of  Record  in 
rem,  its  effects  in  estopping,  ii.  593- 
608,  689-702. 
Judgment  of  a  Court  of  record  inter 

partes,  ii.  587,  667-686. 
Estops  parties,  ibid. 
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And  privies,  ii.  589,  685,  686. 

Not  stranfi^ers,  ibid.,  ii.  663. 

But  acts  done  in  obedience  to  the  or- 
der of  a  competent  tribunal  will 
be  good  against  all  tbe  world,  ii. 
695,  696. 
Pnme9,  divided  into, — 

Privies  by  blood,  ii.  589. 

Privies  by  estate,  ibid. 

Privies  in  law,  ibid. 

On  all  points  actually  and  necessa- 
rily decided  by  verdict  or  judgment, 
u.  590,  674-681. 

Not  on  others,  although  brought  be- 
fore the  court  or  jury,  ibid. 

When  to  be  pleaded,  i.  614,  ii.  590, 
681, 682. 

Whether  conclusive  in  evidence,  iL 
591,  592,  681,  682. 

Verdict  no  estoppel  unless  followed 
by  judgment,  ii.  687. 

Express  or  implied  admission  in  plead- 
ing, when  estoppel,  L  595,  ii.  687. 

Judgment  conclusive  on  all  matters 
at  issue  and  actually  adjudicated, 
ii.  590,  674-676. 

Irrespectively  of  the  form  or  manner 
in  which  they  are  decided  or  again 
brought  in  question,  ibid. 

Parol  evidence  may  be  given  to  show 
what  within  estoppel  of  judgment, 
ibid. 

And  to  restrict,  ii.  671. 

But  not  to  extend,  it,  iL  ibid. 

Judgment  conclusive  on  everv  part 
of  entire  cause  of  action,  whether 
the  whole  be  adjudicated  upon,  or 
not,  ii.  669-672. 

But  not  where  cause  of  action  is 
severable  and  part  only  submitted, 
ibid. 

Distinction  in  this  respect  between 
award  and  judgment,  ii.  671. 

The  failure  of  one  suit  on  grounds 
merely  technical,  is  not  necessarily 
a  bar  to  the  revival  of  the  demand 
in  another,  ii.  673. 

Whether  judgment  on  merits,  in  snit 
against  one  of  several  co-contrac- 
tors, be  conclusive  in  favour  of  the 
rest,  in  a  subseq^uent  action  on  the 
same  contract,  ii.  132,  133. 

How  far  judgment  in  ejectment,  is 
conclusive  in  subsequent  action  for 
mesne  profits,  i.  614,  ii.  591, 

Judgments  in  attachment,  on  whom 
and  what  binding,  i.  836-838,  ii. 
689-695. 

Conclusive  effect  ofjudgment,  extends 
to  the  whole  issue  siH^mitted  to  the 


jury,  though  not  apparent  on  the 
record  or  specially  pleaded,  ii.  590, 
595,  597,  675-680. 

But  not  to  matters  which  form  no 
part  of  the  issue,  though  given  in 
evidence,  nor  to  matters  collateral, 
ibid. 
Estoppels  quasi  of  Record* 

Decrees  in  equity,  ii.  593,  668, 

Awards,  ii.  598,  650,  671. 
Estoppels  in  rem^  ii.  595,  689,  700. 

Sentences  of  Ecclesiastical  Court,  ii. 
593. 

In  rem,  ii.  595. 

Inter  partes,  ibid. 

Sentences  or  Admiralty  Court,  ii.  597, 
689-698. 

Of  college  visitors,  iL  597. 

Of  court-martial,  ii.  598. 

Dismissal  by  a  trustee,  ibid. 

Sale  by  order  of  court,  ii.  692- 
696. 

Sale  of  perishable  goods  or  of  vessel 
by  master,  or  other  person  intrust- 
ed with  their  care  or  custody, 
ii.  695,  696. 

Probate  of  wiU,  u.  593-597, 689, 699. 

Grant  of  letters  of  administration, 
ibid. 

Settlement  of  executors'  or  admin- 
istrators' account,  ii.  670, 671, 689. 

Decrees  in  matrimonial  causes,  i. 
594, 595,  608. 

Judgment  in  proceeding  com- 
menced by  attachment,  conclusive 
upon  the  parties  to  the  attach- 
ment, ii.  689,  697. 

But  not  upon  strangers  unless  under 
special  circumstances,  ii.  695, 696. 

Distinction  between  such  proceeding 
and  proceedings  purely  in  rem,  li. 
690-694. 

Judgments  in  rem  conclusive,  not 
merely  of  the  point  adjudged,  but  of 
the  grounds  upon  which  the  court 
found  their  judgment,  ii.  595,  603, 
697-699. 
Foreign  Judgments, — 

How  far  conclusive,  ii.  598-602,  700- 
702.    See  CouHs. 

Not  binding  unless  made  upon  due 
notice,  and  possessing  the  other 
requisites  to  a  valid  adjudication, 
L  834,  840,  iL  700,  702. 

In  matrimonial  causes,  ii.  606,  608. 

In  local  matters,  L  840,  ii.  608,  691, 
701. 

In  remj  iL  603-606,  689-701. 

Of  foreign  Prisse  Court,  ibid. 

A  judgment  in  one  ot  the  States  of 
this  country,  operates  as  a  merger 
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of  the  cause  of  action  in  eveij 
other,  ii.  702. 

Foreign  judgment  does  not,  ibid. 

Estoj^pd  by  Deed, — 

General  rules  regarding,  ii.  609, 688. 

Particular  recitiQ  condndes,  ii.  609, 
640,  688. 

But  not  general  one,  ibid. 

Estoppel  by  deed,  how  used,  ii.  610. 

When  to  be  pleaded,  ibid,  681, 
682. 

When  given  in  evidence,  ibid. 

No  estoppel  where  interest  passes, 
ii.  584,  610. 

Estoppels  by  deed,  ordinarily  bind 
the  person,  but  in  certain  cases 
bina  and  transfer  the  estate,  ii. 
620,  621. 

This  latter  power  belongs  to  common 
law  conveyances  in  pais  and  of  re- 
cord, and  to  leases  for  years  by 
indenture,  but  not  to  conveyances 
for  life  or  in  fee,  by  way  of  release 
or  grant,  nor  yet  to  conve^nces 
under  the  statute  of  uses,  ii.  620- 
626. 

Ckinveyances  with  warranty,  held  to 
pass  subsequent  estates  by  estop- 
l>el,  ii.  625,  626. 

Objections  to  this  doctrine,  ii.  627- 
634,  638. 

Operation  of  warranty  at  common 
law,  i.  165-170,  ii.  627-634. 

Conveyance  without  warranty  held 
not  to  work  an  estoppel,  even  as 
against  parties  and  privies,  iL  639- 
641. 

But  an  estoppel  may  arise  from  aP  spe- 
cial recital,  ii.  640. 

And  conveyance,  of  future  or  contin- 
gent  interests  will  be  supported  in 
equity,  when  the^  do  not  operate  by 
estoppel  at  law,  li.  641,  642. 

And  pass  an  equitable  estate  to  the 
grantee,  on  the  subsequent  acquisi- 
tion of  the  title  by  the  grantor,  ibid. 

Estoppel  of  warranty  may  be  limited 
by  other  parts  of  deed,  ii.  634-637. 

Covenants  for  title  may  operate  as 
estoppel,  ibid. 

It  seems  that  estoppel  of  deed  depends 
upon  its  construction  as  a  whole, 
and  not  upon  any  particular  clause 
or  part,  ibid. 

Covenants  will  not  run  with  an  es- 
tate to  which  covenantee  is  enti- 
tled only  by  estopped  i.  133,  153- 
156. 
Limitation  of  this  proposition,  L 134- 
138, 159,  160« 


Becital  of  consideration  eondnsive  as 
to  its  existence,  but  not  as  to  its 
nature  or  amount,  ii.  392,  648. 

Estoppel  in  PaiSf — 

Instances  of,  ii.  611,  642. 

By  award  on  title  to  land,  iL  650. 

By  acceptance  of  estate,  ii.  613,  654. 

Between  vendor  and  vendee,  ii.  655- 
660. 

Between  mortgagor  and  mortgagee, 
ibid. 

Between  widow  and  heir,  ibid. 

Of  tenant  to  dispute  title  of  landlord 
ii.  611,  613,  656,  660. 

By  payment  of  rent,  ibid. 

In  other  cases,  ii.  613. 

By  acceptance  of  bill,  ii.  619,  666. 

Does  not  extend  beyond  handwriting 
of  drawer,  ii.  666. 

Indorser  not  precluded  from  denying 
the  execution  or  delivery  of  the  in- 
strument, by  his  indorsement,  iL 
667. 

Surrender  by  operation  of  law,  IL  613- 
618,  663-666. 

Cases  of  Thomas  v.  Cook  and  Lyon 
Y.  Beed,  discussed,  ibid. 

Equitable  Estoppel,  iL  619,  642-666. 

Precludes  the  retraction  of  acts  or 
declarations,  on  the  faith  of  which 
others  have  acted,  ii.  619, 642,  643. 

Will  not  arise  unless  there  be  injury 
on  one  side,  and  fraud  or  wrong 
on  the  other,  643-646,  662. 

Nor  unless  the  injury  be  the  natural 
or  necessary  result  of  the  wrong, 
ibid. 

When  and  how  far  this  principle  ap- 
plies to  infants,  ii.  653. 

Difference  between  legal  and  equi- 
table estoppels  in  pais ;  the  latter 
depending  on  fraud,  but  not  the 
former,  iL  642-652. 

Assent  of  owner  to  wrongful  sale  of 
real  or  personal  property,  estops 
him  from  reclaiming  it  from  the 
vendee,  iL  642-644,  660-663. 

When  and  under  what  circumstances 
this  principle  operates,  i.  897-899| 
ii.  619,  650,  660-663. 

Influence  of  the  statute  of  frauds  on 
its  application  to  land,  iL  649-650. 

An  obfigor  or  other  debtor,  who  as- 
sents to  the  assignment  of  the 
debt,  estopped  from  disputing  i^ 
in  the  hands  of  the  assignee,  iL 
647,  660. 
Equitable  estoppel  against  disputing 
the  title  of  party  from  whom  the 
possession  of  land  is  derived,  iL 
611,  655-665. 
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Tenant  is  estopped  in  some  cases  by 
eqaity,  and  in  others  by  statute, 
from  denying  tbe  title  of  his  land- 
lord, ii.  611.  655-665. 

This    estoppel  is    equitable    rather 

than  legal,  and  is  limited  in  its 

operation  by  circumstances,  ii.  ib. 

EXECUTED   AND    EXECUTORY 

CONSIDERATIONS.     See  ConH- 

dercfHons, 
EXECUTION, 

Of  process.    See  Process ;  Sheriff, 

Of  fieri  facias  valid  in  England 
as  to  the  seizure,  though  sheriff 
wrongfuUj  break  open  doors,  i. 
191,  194. 

Quaere  if  so,  in  case  of  execution 
against  the  person,  ibid. 

Rule  on  these  points  in  the  U.  S.,  i. 
194. 

Things  taken  in  execution  not  dis- 
trainable,  i.  532,  534. 

Fixtures  may  be  taken  in  execution 
under  judgment  against  tenant, 
whenever  he  is  entitled  to  remove 
them  as  against  the  landlord,  i.  530, 
ii.  257,  258. 

Fraudulent,  under  statute  13  Eliz.  1, 
i.  77-80. 
EVIDENCE, 

Parol.    See  Parol  Evidence, 

Hearsay,    See  Declaratioiu 

Presumption  against  party  withhold- 
ing evidence',  i.  472. 

Judgment  in  ejectment,  its  effect  in 
evidence  in  trespass  for  mesne 
profits,  i.  613. 

Opinions  of  witnesses  inadmissible, 
i.  629-631,  643,  644. 

Except  on  questions  of  science,  ibid. 

Evidence  of  custom  when  admissible 
to  add  to  or  explain  written  in- 
strument in  contracts  between 
landlord  and  tenant,  i.  670-689. 

In  mercantile  transactions,  i.  677, 
683. 

In  certain  other  cases,  i.  678. 

Never  admissible  to  vary  or  contra- 
dict written  instrument. 

Except  to  rebut  fraud,  i.  504. 

Never  admissible  to  explain  a  word, 
the  meaning  of  which  is  defined 
by  the  legislature,  i.  679.  See 
Vustom. 

Variance  between  pleading  and  evi- 
dence.   See  Variance. 

Conviction,  if  good  on  the  face  of  it, 
is  conclusive  evidence  in  favour  of 
the  convicting  magistrate,  i.  805, 
806,  848. 


The  same  rule  appears  to  apply 
to  every  adjudication  emanating 
from    a  competent   tribunal,   ib. 

Alteration  in  written  instrument, 
effect  of,  in,  i.  934-968. 

Witness.    See  Witness. 

Entries  or  admissions  and  declara- 
tions against  interest,  admissibility 
of,  ii.  330-348,  385-392. 

Entries  in  the  course  of  husinesSf 
i.  390,  407. 

Admission  o^  restricted  in  England, 
but  more  extended  in  this  coun- 
try, i.  393-407. 

Must  consist  of  facts  necessary  to 
the  performance  of  the  duty  of  the 
person  ma]cing  entry,  L  391, 
392. 

Admissible  in  evidence  af);er  the  death 
of  the  person  by  whom  they  are 
made,  i.  390. 

When  admissible  during  his  life, 
i.  398,  400-407. 

Absence  or  insanity  in  some  cases 
equivalent  to  death,  i.  397. 

Evidence  of  those  things  which  it 
was  his  duty  to  enter,  but  not  of 
things  collateral  to  the  purpose  of 
the  entry,  i.  391, 392. 

Not  admissible  unless  made  con- 
temporaneously with  the  transac- 
tions to  which  they  relate,  i.  391. 

Nor  unless  made  in  the  regular 
course  of  business,  or  against  in- 
terest, i.  401-403. 

Entry  or  memorandum  may  be  used 
to  refresh  recollection  of  witness, 
i.  398-400. 

Whether  witness  may  swear  to  facts 
of  which  he  recollects  only  by,  or 
through  memoranda,  i.  398,  400- 
407. 

Books  of  original  entries  or  shop 
books  not  evidence  at  common 
law  in  favor  of  those  who  keep 
them,  i.  431. 

Admissable  in  many  of  the  States 
of  this  country,  i.  407-432. 

Distinction  between  admissibility  of 
entries  a^iinst  interest,  and  en- 
tries in  the  course  of  business, 
i.  391.    See  Entries, 
EXECUTORS, 

Not  included  in  condition  not  to  as- 
sign, unless  named,  i.  92. 
Su£Sciently  described  by  the  word 

assigns,  ibid. 
May  sue  and  be  sued  in  trespass  for 

mesne  profits,  i.  615. 
Their  title,  when  it  accrues.    See 
Adverse  possession. 
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EXTINGUISHMENT, 
Of  a  lower  secarity  by  a   higher, 
i.  459,  461.     See  Accord  and  Sat- 
isfaction. 
PACTOE, 
See  Principal  and  AgerU.    Stoppage 

in  Transitu.    BUt  of  Lading. 
At  common  law  might  bind  his  prin- 
cipal by  a  sale,  i.  885. 
Bnt  not  by  a  pledge,  ibid. 
His  powers  under  stat  6  G.  IV.,  c.  94, 

ibid. 
Amendments  introdaced  by  5  &  6 
Vict.  c.  39,  i.  886,  ct  seq. 
FALSE  IMPRISONMENT.  See  Tres- 

PCLSS. 

FALSE  PRETENCES, 

Persons  indicted  for,  and  proving 
guilty  of  larceny,  shall  not  be  ac- 
quitted, i.  750. 

But  this  does  not  hold  vice  versa, 
ibid. 
FALSE  REPRESENTATION.     See 
SaU. 

Difference  between  action  on  false 
representation  and  warranty,  i.  238. 

Declaration  must  lay  ascienter,i.239. 

What  amounts  to  such  fraud  as  will 
sustain  this  action,  and  whether 
there  must  be  moral  fraud,  i. 
239,  252-255,  273,  274,  ii.  168- 
176. 

When  and  on  what  evidence,  an 
action  will  lie  for  a  deceit  or  false 
representation,  in  the  sale  of  land 
or  chattels,  i.  252-255,  273,  274,  iL 
168-176. 

When  principal  liable  for  false  re- 
presentations made  by  agent,  i. 
273,  274,  ii.  169. 

When  false  representations  to  one 
man,  may  be  made  the  ground  of 
suit  bv  another,  ii.  168. 

Effect  01  the  introduction  of  this  form 
of  action  on  statute  of  frauds,  i. 
240. 

Reasons  for  passing  Lord  Tenter- 
den's  Act,  ibid. 

To  what  false  representations  that 
act  extends,  i.  242. 

A  false  afi&rmation  made  bv  the  de- 
fendant with  intent  to  de&aud  the 
plaintiff,  whereby  the  plaintiff  re- 
ceives aama^e,  is  the  ground  of 
an  action  on  uie  case  in  tne  nature 
of  deceit  In  such  an  action  it  is 
not  necessary  that  the  defendant 
should  be  benefited  by  the  deceit, 
or  that  he  should  collude  with  the 
party  who  is.  Pasley  v.  Freeman, 
li.  157.    See  Gvaranty. 


FEIGNED  ISSUE, 

Old  form  of,  proper  notwithstanding 
statute  of  8  &  9  Vict,  c  109,  s. 
19,  ii.  302,  308. 
FEME  COVERT, 

May  be  restrained  from  alienating 
property  given  in  trust  for  her 
separate  use,  i.  522,  523. 

And  such  restraint  will  become  effec- 
tual upon  marriage,  though  imposed 
before  coverture,  ibid. 
FEOFFMENT, 

Deed  of  grant  or  bargain  and  sale, 
may  operate  as  a  feoffment  by  sta- 
tute, ii.  453. 

Effect  of  as  estoppel,  ii.  622-624. 

Distinction  between  operation  of  fine 

or    feoffment,    and    conveyances 

operating  by   way   of  grant    or 

under  the  statute  of  uses,  ii.  632. 

FINE, 

With  proclamation8,when  a  bar,  iL  293. 

Its  effect  by  way  of  estoppel,  u.  524, 
622.    So^EsioppcL 
FINDER, 

His  liabilities  resemble  those  of  a 
depositee,  i.  297. 

Many  recover  whole  value  of  chattel 
in    trover,   against  wrongdoer,  L 
471,  481,  487. 
FIRES, 

Damages  by,  i.  363. 
FIXTURES, 

What,  ii.  238, 239,  248-254. 

What  annexation  to  freehold  consti- 
tutes, ii.  239,  248-254. 

Constructive,  ibid. 

Manure  and  fences  on  farm  xegaid- 
ed  as  fixtures,  iL  251,  252, 258. 

IVover  or  replevin  will  not  lie  for  fix- 
tures unless  severed  from  realty, 
ii.  248. 

When  and  by  whom  fixtures  may  be 
removed,  li.  240-248,  255-262. 

May  be  converted  into  personalty  by 
severance,  iL  249,  255. 

When  subject  to  execution  as  per- 
sonalty, L  530,  ii.  257,  258. 

Under  special  circumstances  chat- 
tels, and  even  sheds  or  buildings, 
may  be  erected  on  or  attached  to 
the  freehold,  without  becoming 
part  of  the  realty,  ii.  259*261. 

Or  may  be  deprived  of  the  character 
of  fixtures  without  severance,  ibid. 

But  not  as  against  purchaser  for 
value  without  notice,  ibid. 

When  agreement  restraining  or 
passing  the  title  to  fixtures  must 
be  under  seal  or  in  writing,  ibid. 

Are  not  distrainable,  L  530, 533. 
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Unless  previously  severed  by  tenant, 
L  533,  534. 

When  removable  between  landlord 
and  tenant,  ii.  240-245,  256- 
258. 

When  between  personal  representa- 
tive, and  remainderman  or  rever- 
sioner, ii.  245,  256. 

When  as  between  heir  and  executor, 
ii.  246,  256. 

Between  vendor  and  vendee,  ii.  247, 
261. 

Between  mortgagor  and  mortgagee, 
ii.  247,  261,  262. 

Between  assignees  of  bankrupts  and 
other  parties,  ii.  248. 

Between  heir  and  devisee,  ibid. 

Cannot  be  removed  by  tenant  after 
expiration  of  term,  ii.  243,  244, 
257. 

Not  goods  and  chattels  within  the 
meaning  of  6  G.  IV,  c.  16f  s.  72, 
ii.  279.  See  Damctges,  Measure 
of. 

Parol  agreement  for  sale  of  rever- 
sionary interest  in  trade  fixtures, 
good,  li.  241. 

A  tenant  in  agriculture,  who  erected 
at  hi^own  expense,  and  for  the 
mere  necessary  and  convenient 
occupation  of  his  farm,  a  boat- 
house,  carpenter'sshop,  fuel-house, 
cart-house,  pump-house,  and  fold- 
yard  wall,  which  buildings  were 
of  brick  and  mortar,  and  tiled, 
and  let  into  the  ground,  cannot 
remove  the  same,  though  during 
his  term,  and  though  he  thereby 
left  the  premises  in  the  same  state 
as  when  he  entered.  There  appears 
to  be  a  distinction  between  annexa- 
tions to  the  freehold  of  that  nature 
for  the  purpose  of  trade,  and  those 
made  for  the  purpose  of  a^cul- 
ture,  and  better  enjoying  the  imme- 
diate profits  of  the  land,  in  favour 
of  the  tenant's  right  to  remove  the 
former :  that  is,  where  the  superin- 
cumbent building  is  erectea  as  a 
mere  accessary  to  a  personal 
chattel,  as  an  engine ;  but  where 
it  is  accessary  to  tne  realty,  it  can 
in  no  case  be  removed.  Elwes  v. 
Mawe,  ii.  228. 

A.,  B.,  and  C,  partners  and  distillers, 
occupied  certain  premises  leased 
to  A.  and  another,  and  used  in 
common  in  the  trade,  the  stills, 
vats,  and  utensils  necessary  for 
carrying  it  on,  the   property  of 


which  stills,  Ac,  afterwards  ap- 
peared to  be  in  A.  On  the  disso- 
lution of  the  partnership,  which 
was  a  losing  concern,  it  was  agreed 
that  C,  and  one  J.,  should  carry 
on  the  business  on  the  premises ; 
and  by  deed  between  the  two  last 
and  A.,  it  was  covenanted  and 
agreed,  that  A.  should  withdraw 
from  tiie  premises,  and  permit  G. 
and  J.  to  use,  occupv,  and  enjoy 
the  distil-house  and  premises, 
paying  the  reserved  rent,  &c.,  and 
the  several  stalls,  vats,  and  utensils 
of  trade  specified  and  numbered 
in  a  schedule  annexed,  in  con- 
sideration of  an  annuity  to  be 
paid  by  C.  and  J.  to  A.  and  his 
wife  and  the  survivor :  with  liberty 
for  G.  and  J.,  on  the  aecease  of  A. 
and  his  wife,  to  purchase  the  distil- 
house  and  premises  for  the  remain- 
der of  A.'s  term,  and  the  stills,  vats, 
&c.  mentioned  in  the  schedule:  and 
G.  and  J.  covenanted  to  keep 
the  stills,  vats,  and  utensils  in  re- 
pair, and  deliver  them  up  at  the 
time,  if  not  purchased ;  and  there 
was  a  proviso  for  the  re-entry,  if 
the  annuity  were  two  months  in 
arrear.  Under  this,  C.  and  J.  took 
possession  of  the  premises,  with 
the  stills,  vats,  ana  utensils,  and 
ci^rried  on  the  business  as  before ; 
and  made  payments  of  the  annu- 
ity, which  afterwards  fell  in  arrear 
more  than  two  months ;  but  A.'s 
widow  and  executrix,  who  survived 
him,  did  not  enter  but  brought  an 
action  for  the  arrears,  which  was 
stopped  bvthe  bankruptcy  of  G. 
ana  J.,  wno  continued  in  posses- 
sion of  the  stills,  vats,  and  utensils, 
on  the  premises.  On  a  question, 
whether  such  stills,  vats,  and  uten- 
sils, so  continuing  in  possession 
of  G.  and  J.  the  new  partners,  and 
used  by  them  in  their  trade  in  the 
same  manner  as  they  had  been  by 
the  former  partners,  of  whom  A. 
the  owner  was  one,  passed  under 
the  Stat  21  Jac.  1,  c.  19,  ss.  10 
and  11,  to  the  assignees  of  G.  and 
J.  as  being  in  the  possession,  or- 
der, and  disposition  of  the  bank- 
rupts at  the  time  of  their  bank- 
ruptcy, as  reputed  owners?  and 
nothing  appearing  to  the  world 
to  rebut  the  presumption  of  true 
ownership  in  tne  bankrupts  arising 
out  of  their  possession  and  reputed 
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ownership  (of  which  reputed  owner- 
ship the  jury  are  to  jadge  from  the 
circumstances),  held— 

1.  That  the  stills  which  were  fixed 
to  the  freehold  did  not  pass  to 
the  assignees  under  the  words 
"goods  and  chattels"  in  the 
statute. 

2.  That  the  vats,  &c.,  which  were 
not  so  fixed,  did  pass  to  the  as- 
signeeSi  as  being  left  by  the 
true  owner  in  the  possession, 
order,  and  disposition  (as  it  ap- 
peared to  the  eye  of  the  world) 
of  the  bankrupts  as  reputed 
owners. 

3.  That  the  case  would  have  ad- 
mitted of  a  different  considera- 
tion, if  there  had  been  a  usage 
in  the  trade  for  the  ntensils  of 
it  to  be  let  out  to  the  traders,  as 
that  might  have  rebutted  the 
presumption  of  ownership  aris- 
ing from  the  possession  and  ap- 
parent order  and  disposition  of 
them.     Horn  y.  Baker,  ii.  262. 

FOREIGN  CAUSE  OF  ACTION. 

See  Comitas  Cfentium, 
FOREIGN  ATTACHMENT, 

When  and  upon  whom,  proceedings 
commencea    by   attacnment   are 
binding,  i.  836-839,  ii.  689-695. 
FOREIGN  LAW. 

See  Comitas  OmHum, 
FOREIGN  COURT, 
Judgment  of,  when  an  estoppel.  See 
£sioppel, 
FRAUD.    See  Fdlse  Representation. 
To  sustain  action  of  deceit,  what 
amounts  to,  i.  239,  240,  252-255, 
274,  ii.  169,  172.176. 
See  Frauds^  Statute  of* 
FRAUDULENT  CONVEYANCE, 
A  general  deed  of  gifl  m^e  by  a 
debtor,  of  all  his  goods  to  a  cre- 
ditor in  satis&ction  of  his  debt, 
notwithstanding  which  the  debtor 
continues   in    possession    of   the 
ffoods  and  treats  them  as  his  own, 
18  void  by  stat.  12  Eliz.  cap.  4,  as 
a  fraud  on  his  other  creditors,  and 
the  goods    may,  notwithstanding 
such  deed,  be  taken  in  execution. 
Twyne's  Case,  i.  33. 
Conveyance  of  all  his  property  by  a 
party  indicted,  in  oraer  to  defeat 
the  crown,  is  void  by  the  same 
statute.    Pauncefoot's  Case,  i.  35. 
Conveyance  of  lands  over  which  the 
grantor  has  9,  future  power  of  revo- 


cation, is  witliin  stat  27  Eliz.  c.  4. 
Standen  v.  Bullock,  i.  36. 

Lessee,  without  fine  or  rent,  is  not 
tk  purchaser  who  can  avoid  a  fraud- 
ulent conveyance  under  27  Eliz.  c. 
4.    Upton  V.  Basset,  i.  38. 

Issue  advanced  in  consideration  of 
love  and  affection,  are  not  purdiO' 
sers  under  27  Eliz.  c.  4.  Nedham 
v.  Beaumont,  ibid. 

Avoided  in  favour  of  creditors  and 
others,  by  13  Eliz.  c.  5,  in  what 
cases,  1.  dv. 

Question,  whether  gift  of  chattels  was 
fraudident|  proper  for  jury,  i.  39- 
41. 

Presumption  of  iraud  may  arise  from 
want  of  possession,  when,  ibid. 

Or  where  the  grantor  and  grantee 
continue  joinuy  possessed,  ibid. 

Presumption  may  be  rebutted,  ibid. 

As  where  the  transfer  is  accompanied 
by  circumstances  of  notoriety,  ibid. 

Or  the  want  of  possession  is  consis- 
tent with  the  deed,  i.  41. 

Or  actual  delivery  is  impossible,  i. 
42. 

Fraudulent  conveyance  pood  as 
against  party  making  it,  ibid. 

Also  against  parties  pnvy  to  it,  ibid. 

Also  against  strangers  other  than 
creditors  or  bona  fide  purchasers 
for  valuable  consideration,  ibid. 

Debtor  may  prefer  one  creditor  to 
others  openly,  ibid. 

Unless  in  contemplation  of  bank- 
ruptcy, ibid. 

Sale  or  assignment  valid  though 
made  for  the  purpose  of  preferring 
one  creditor,  by  withdrawing  the 
goods  from  the  reach  of  an  execu* 
tion  issued  by  another,  ibid. 

Fraudulent  conveyance  by  felon  void 
against  the  crown,  ibid. 

Separation  deed,  how  it  affect  hus- 
band's creditors,  i.  43. 

Fraudulent  judgment  and  execution 
void,  ibid. 

What  conveyances  fraudulent  under 
bankrupt  laws,  ibid. 

Conveyance  when  void  for  fraud,  as 
against  future  creditors,  ibid. 

Fraudulent  conveyance  by  heir  void 
as  against  deceased's  creditor,  L  44* 

So  by  executor,  ibid. 

Forfeiture  incurred  by  parties  to 
fraud,  ibid. 

Copyholds  before  1  &  2  Vict,  c  110, 
not  within  13  Eliz.  c  5,  why,  ibid. 

Copyholds  now  within  13  Eliz.  c.  5, 
ibid. 
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cantintied. 
Choses  in  action  within  13  Eliz,  c.  5, 

when,  i.  44. 
Frandnlent  conveyances  ayoided  in 
favour  of  purcnasersi  by  27  Eliz. 
c.  4,  i.  45* 
Valid  against  grantor,  ibid. 
Volantary  conveyances    are  within 

this  act,  ibid. 
And  conveyances  with  power  of  revo- 
cation, ibid. 
Powers  to  mortgage  to  any  extent  are 

powers  of  revocation,  ibid. 
But  not  powers  to  charge  with  a  par- 
ticular sum,  ibid. 
Powers  to  lease  for  any  nnmber  of 

years,  ibid. 
But  not  powers  to  be  exercised  with 

consent  of  third  parties,  ibid. 
Excent  when  under  control  of  settler, 

ibia. 
Who  are  purchasers  within  this  act| 

ibid. 
Proviso  in  favour  of  bona  fide  pur- 
chasers, i.  46. 
Who  fall  within  it,  ibid. 
Copyholds  are  within  27  Eliz.  c.  4, 

1.  47. 
Endowment  of  a  charity  not  within 

27  Eliz.  c.  4,  i.  47. 
No  personal  property,  ibid. 
Effect  of  retaining  possession  of  chat- 
tels unde^  these  statutes,  13  and 
27  Eliz.  i.  47-85. 
General  views,  i.  47-48. 
Cases  in  the  Federal  Courts,  i.  48- 
62. 
Kentucky,  i.  52-54. 
Illinois,  1.  55. 
Alabama,  L  55-57. 
Indiana,  i.  57,  58. 
Virginia,  L  58-63. 
New  Hampshire,  i.  62. 
South  Carolina,  i.  65-67. 
Delaware,  i.  67. 
New  Jersey,  L  68. 
Maryland,  ibid. 
New  York,  i.  68-72. 
Pennsylvania,  i.  72-76. 
Connecticut,  i.  76-78. 
Vermont,  i.  78,  79. 
Massachusetts,  i.  79,  80. 
Maine,  ibid. 
Ohio,  1.  80. 
Tennessee,  i.  81, 
Georgia,  i.  82. 
Texas,  ibid. 
Missouri,  ibid. 
North  Carolina,  ibid. 
Executions  to  hinder  and  delay  cre< 


ditors  are  included  in  the  statute, 
and  the  rules  given  on  the  subject 
in  the  Federal  Courts  and  in  the 
States  of  New  York,  Pennsylvania, 
Alabama,  Kentucky,  New  Jersey, 
and  the  Eastern  States,  i.  82-85. 
FRAUDULENT  EXECUTIONS, 
Effect  of  an  order  to  stay  proceedings, 
i.  82-85. 
FRAUDULENT      RECOMMENDA- 
TION, or  affirmation  as  to  the 
credit  and  solvency  of  another,  ii. 
157. 
FRAUDS,  STATUTE  OF. 
See  Landlord  and  Tenant,  2. 
No  person  can,  by  the  Statute    of 
Frauds,  be  charged  upon  any  pro- 
mise to  pay  the  debt  of  anotner, 
unless  the  agreement  upon  which 
the  action  is  brought,  or  some  note 
or  memorandum  thereof,    be  in 
writing ;  by  which  word  agreement 
must  be  understood  the  considera- 
tion for  the  promise,  as  well  as  the 
promise   itself.      And,    therefore, 
where  one  promised  in  writing  to 
pay  the  debt  of  a  third  person, 
without  statinff  on  what  considera- 
tion, it  was  holden  that  psirol  evi- 
dence of  the    consideration  was 
inadmissible   by  the    Statute    of 
Frauds,  and,  consequently,  such 
promise  appearing  to  be  without 
consideration  upon  the  face  of  the 
written  agreement,  it  was  nudum 
pactum,  and  gave  no  ground  of 
action.    Wain  v.  Warlters,  ii.  280. 
A  promise  to  answer  for  the  dthtj 
SsfauU,  or  miscarriage  of  another, 
for  which  that  other  remains  liable, 
must  be  in  writing  to  satisfy  the 
Statute  of  Frauds. 

6Wra  where  the  other  does  not 
remain    liable.     Birkmyr  v. 
Darnell,  i.  371. 
An  agreement  that  is  not  to  he  per^ 
fanned  vnihin  one  year  from  the 
making  thereof,  means  in  the  Sta- 
tute of  Frauds  an  agreement  which 
appears  &om  its  term  to  be  inca- 
paole  of  performance  within  the 
year.    Peter  v.  Compton,  i.  432. 
Fourth  section  of  statute   provides 
that  agreements  to  answer  for  the 
debt,  default,  or  miscarriage  of  a 
third  person  must  be  in  writing, 
i.  371,  372. 
In  what  respect  evaded  by  bringing 

actions  ox  Deceit,  i.  244. 
Effect  of  Lord  Tenterden's  Act  in 
preventing  this,  ibid. 


780 


INDEX. 


FBAUDS,  STATUTE  0¥—-eoniiniied. 

What  promises  within  this  section, 
i.  371-389. 

The  third  person  mnst  remain  liable, 
i.  372,  386,  389. 

Promises  bj  executor  to  pay  debts 
dae  by  testator,  i.  389. 

Held  in  England  and  in  some  of  the 
states  of  this  country,  that  where 
promise  is  within  the  statute,  the 
consideration  must  appear  in  writ- 
ing, i.  373,  ii.  280-290. 

But  may  be  set  forth  in  writing  con- 
taining the  promise,  or  in  any  other 
to  which  that  refers,  ii.  289,  290. 

If  promise  be  by  specialty,  conside- 
ration need  not  be  expressed,  for 
the  seal  imports  a  consideration, 
iL  288,  290. 

In  most  of  the  states  of  this  country, 
writing  need  not  express  consi- 
deration, ii.  291. 

Meaning  of  the  word  (iffreemerU  in 
this  section,  i.  373,  ii.  280-290. 

Comprehends  pariieSf  consideration, 
and  promise,  ibid. 

ConndercUion  must  appear,  ibid. 

Bule  on  this  point  in  the  U.  S.,  ii. 
291. 

May  be  gathered  from  the  instrument 
by  intendment,  i.  373,  iL  288-290. 

But  not  by  mere  conjecture,  ibid. 

More  easily  implied  where  uie  agree- 
ment ia  prospective,  i.  374. 

The  agreemeni  may  be  contained  in 
any  number  of  written  documents, 
i.  375,  ii.  288, 290.  See  Agreement. 

But  they  must  be  connected  in  sense, 
ibid. 

Parol  evidence  is  not  admissible  to 
connect  them,  i.  375. 

Except  by  showing  that  all  originated 
in  and  form  part  of  one  transac* 
tion,  ii.  290. 

Instruments  under  seal  imply  suffi- 
cient consideration,  ii.  288,  291. 

Agreement  need  only  be  signed  by 
the  party  to  be  charged,  i.  376. 
See  Signature. 

The  agreement,  if  unwritten,  is  not 
ffoid,  ibid.,  but  see  i.  377. 

Contra,  of  contracts  within  the  seyen- 
teenth  section,  i.  377. 

Unwritten  guaranty  sometimes  en- 
forced against  an  attorney,  ibid. 

Where  statute  of  frauds  is  pleaded, 
the  agreement  need  not  be  set  out 
in  replication,  i.  378. 

Nor  need  writing  be  ayerred  in  de- 
claration, iMd. 

Contra  of  a  plea,  sed  qusre,  ibid. 


A  promise  by  one  man  to  answer  for 
the  debt,  default,  or  miscarriage 
of  another,  is  within  the  fourth  sec- 
tion of  statute  of  frauds,  i.  371, 
372,  378-385. 

Otherwise  where  there  are  two  dis- 
tinct co-existing  contracts,  although 
founded  upon  the  same  considera- 
tion, ibid. 

Promise  to  pay  antecedent  debt  of 
third  person,  not  within  the  statute 
when  founded  on  new  and  distinct 
consideration,  i.  385-389. 

What  consideration  sufficient,  ibid. 

Whether  promise  to  indemnify  against 
conse(|aence6  of  being  surety  or 
guarantor  for  a  third  person,  within 
3ie  statute,  i.  383. 

Agreements,  which  cannot  be  per- 
formed in  a  year,  must  be  in  writ- 
ing, i.  432,  435-437. 

But  not  those  which  may  be  brought 
to  a  conclusion  within  that  period, 
i.  433,  435,  437. 

Contract  for  fiye  years'  hire  of  car- 
riage, defeasible  on  payment  of 
one  year's  hire,  is  within  act,  i.  433. 

So  of  contract  for  a  year's  service,  to 
commence  on  a  future  day,  ibid. 

Whether  leases  for  years  are  within 
this  provision,  i.  438. 

Quere,  whether  contract,  one  side  of 
which  is  to  be  performed  within 
the  year,  be  within  act,  ibid. 

So  held  in  Donellan  y.  Bead,  ibid. 

Contracts  founded  upon  an  executed 
consideration  not  within  the  statute 
in  England,  i.  433,  434,  438. 

Law  on  this  pioint  in  the  U.  S.,  i.  438. 

Parol  lease  for  more  than  three 
years,  takes  effect,  under  statute 
of  frauds,  as  tenancy  at  will,  iL 
178-184. 

But  this  may  be  expanded  into  a 
tenancy  from  year  to  year,  b^  en- 
try and  payment  of  rent,  ii.  ibid. 

Law  on  this  point  in  Maine  and  Mas- 
sachusetts, ii.  183. 
FREEHOLD, 

Things  annexed  to,  not  distrainable, 
L  530,  633. 

When  subject  to  execution,  L  530, 
iL  267,  258,  261.    Bee  Fixtures. 
GAMING, 

Consideration,  avoids  contract,  L 
500,  501,  iL  302,  306. 

Plea  of,  must  show  at  what  game  the 
money  was  lost,  i.  500. 
GAZETTE. 

Notice  of  dissolution  of  partnership 
in,  when  sufficient,  i.  978. 
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GIFT, 
Fraudulent  See  FrauduUfU  Convey- 

GOVERNOR, 

May  be  sued  in  the  courts  of  the 
colony  or  place  which  he  governs, 
i.  788. 

Lord  Mansfield's  dictum  to  the  con« 
trary  dissented  from,  ibid.     See 
Trespass, 
GUARANTEE.     See      StahUe      of 

Frauds ;  Fraudulent  Bepreseniaiion, 

Within  fourth  section  of  statute  of 
frauds,  and  in  England  must  be 
in  writing,  Ac,  i.  370, 372,378-383. 

What  must  appear  in  writing,  i.  373, 
ii.  280-290. 

Where  parol  evidence  admitted  to 
explain,  i.  375,  ii.  290. 

Signature  of,  when  sufficient  to  satisfy 
statute  of  frauds,  L  376,  ii.  286- 
288. 
HIGHWAY,ii.  208-211.  SeeBaundary. 

What,  u.  202. 

How  it  originates,  ii.  203,  208.  See 
Dedicalunu 

May  be  subject  to  a  custom  of  partial 
interruption,  ibid. 

Dedication  of,  to  a  limited  portion  of 
the  public,  merely  void,  iL  204. 

How  lost,  ii.  211. 

Property  liable  to  be  rated  to  repair 
off  ibid. 

How  repaired,  ii.  205. 

Public  has  only  right  of  passage 
over,  iL  199,  202,  213. 

Owner  retains  right  of  soil,  and  may 
convey  it,  or  bring  ejectment  or 
trespass,  ii.  213,  214. 
HOUSE, 

''  Every  man's  house  his  castle,"  ap- 
plication of  that  maxim,  i.  183, 
194. 

To  what  houses  it  applies,  i.  191. 
HUNDREDORS, 

Formerly,  but  not  now  necessary  on 
a  jury,  i.  783. 
HUSBAND  AND  WIFE, 

Liability  of  husband  for  his  wife's 
contracts,  or  for  necessaries  furnish- 
ed to  wife,  ii.  406-443. 

Case  of  wife  de  facto,  iL  434. 

Where  contract  made  during  cohabi- 
tation, ibid. 

Where  contract  made  during  a  sepa- 
ration, ii.  435. 

Effect  of  separate  maintenance  upon 
his  liability,  ii.  437. 

Effect  of  wife's  misconduct,  ii.  439. 

Necessaries  for  wife,  what  considered, 
ibid. 


Husband's  death,  unknown  to  wife, 
does  not  make  her  liable  upon 
orders  given  in  pursuance  of  au- 
thority from  husband,  ii.  440. 

Not  competent    or  compellable,  to 

-  appear  as  witnesses  for  or  against 
each  other,  either  at  common  law, 
or  under  the  recent  statutes  by 
which  parties  of  record  have  been 
rendered  competent  as  witnesses, 
iL  104-106. 
IDEM  SONANS.  See  Name. 
ILLEGALITY, 

May  be  pleaded  as  a  defence  to  an 
action  on  a  bond.  Collins  v.  Blan* 
tern,  L  489. 

On  a  deed,  L  499,  505. 

Whether  consistent  or  inconsistent 
therewith,  ibid. 

Must  be  shown  clearly  in  the  plea,  L 
500. 

Illegality  is  either  at  common  law  or 
by  statute,  ibid. 

Examples  of  the  former  species,  ibid. 

Examples  of  the  latter,  L  501. 

Distinction  laid  down  in  some  books 
between  a  bond  conditioned  for  the 
performance  of  several  covenants, 
some  of  which  are  void  at  common 
law;  and  for  several  covenants, 
some  of  which  are  void  by  statute, 
ibid. 

Explanation  of  this,  L  501,  502. 

Contract  on  several  considerations, 
one  of  which  is  illegal,  void  in  toto, 
L  438,  502. 

If  a  statute  subject  a  particular  act 
to  a  penalty,  it  impliedly  prohibits 
it,L  502. 

Mode  of  ascertaining  whether  act  be 
imperative  or  directory,  i.  ^03. 

May  be  directory,  though  there  be  no 
remedy  given  for  not  obeying  the 
direction,  ibid. 

niegaUty  must  be  pleaded,  i.  504, 
505,  506. 

Cannot  be  shown  under  non  est  fiic- 
tum,  ibid. 

So  of  fraud,  ibid. 
IMPRISONMENT.    See  Trespass. 
INDEBITATUS  ASSUMPSIT, 

Lies  on  special  contract  after  per- 
formance, when,  ii.  27-53. 
INDEMNITY, 

Recoverable  by  a  surety^rom  his  prin- 
cipal, L  228,  229. 

Unless  surety  have  acted  improperly, 
ibid. 

No  indemnity  recoverable  by  a  tort 
feasor,  L  230,  ii.  456460. 

Qaalification  of  this  rule,  L  230. 
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Nor  against  the  consequences  of  a 
crime,  i.  231. 
INDIA  BOND, 

Not  a  negotiable  instrnment,  i.  604. 
INDICTMENT     AND     INFOBMA- 
TION, 

For  any  offence  whatever,  amendable, 
under  English  Statute,  on  trial, 
i.  741. 
INDORSER  OF  BILL, 

Notice  to,  when  ezcased.  See  BUI 
of  Exchange  and  Promissory  Note, 

Acceptor  of  bill  may  dispute  hand- 
writing of  endorser,  and  endorser 
of  drawer  or  acceptor,  ii.  666. 
INFANT, 

Liable,  on  promise  at  fuU  age,  to  pay 
a  debt  contracted  during  infancy, 
i.  797,  799. 

The  promise  must,  under  English 
Statute,  be  in  writing,  and  signed, 
i.  798,  799. 

But  need  not  name  a  sum,  ibid. 
INFORMATION.    See  Indictment. 
INN  AND  INNKEEPER.    8et  Bail- 

ment, 
INSOLVENT. 

Cognovit  or  warrant  of  attorney,  by, 
inoperative  after  tne  commence- 
ment of  his  imprisonment,  i. 
680. 

Is  no  longer  liable  on  a  new  promise 
to  pa^  a  debt  discharged  by  his 
adjudication,  i.  797. 

But  must  take    advantage  of  this 
exemption  by  pleading,  i.  798. 
INSURANCE, 

A  contract  of  indemnity,  ii.  297, 308, 
309. 

Interest  necessary  tP  insurance,  ii. 
303,  308. 

Wager  policies,  how  far  allowed  at 
common  law,  ibid. 

Policies  without  interest  or  wager, 
effect  of  statutes  on,  ii.  298,  308. 

What  wagers  affected  by  these  acts, 
ii.  298, 299,  300,  302,  305,  306. 

Insured  cannot  recover  on  policy 
where  he  has  been  indemnified 
aliunde,  ii.  303,  309. 

But  may  recover  against  third  par- 
ties as  a  trustee  for  the  insurers,  ii. 
304. 

Insured,  assigning  his  interest  in 
subject  of  insurance  before  loss, 
cannot  recover  even  as  trustee  for 
the  assignee,  unless  the  transfer 
of  the  property,  be  accompanied 
by  an  express  or  implied  assign- 
ment of  the  policy,  ii.  304,  309. 


Policy  on  goods  lost  or  not  lost,  ii. 
305,  308,  309. 

Valuation  in  policy  conclusive  in 
the  absence  of  mistake  or  fraud, 
ii.  308,  309. 

But  an  intentional  over  valuation 
renders  insurance  a  wager,  and  is 
therefore  void  where  wagers  are 
invalid,  ibid. 

Facts  which  lie  within  the  knowledge 
of  both  parties,  need  not  be  repre- 
sented to  the  insurer,  i.  63L  632. 

Nor  where  they  are  matters  of  ran- 
eral  notoriety  or  public  knowleage, 
i.  624, 632. 

Nor  where  thev  are  implied  by  the 
course  of  trade,  i.  632,  634. 

Otherwise  where  they  lie  more  espe- 
cially within  the  knowledge  of  the 
insured,  i.  632,  635. 

Nature  of  interest  at  risk  need  not 
be  represented  in  marine  insur- 
ance, 1.  637. 

Rule  on  this  point  where  buildings 
are  insured  against  fire,  ibid. 

Insurance  may  be  invalidated  by 
misrepresentation  of  interest  or 
value,  i.  642,  643. 

Concealment  by  agent  employed  to 
effect  insurance,  is  concealment 
by  principal,  i.  635. 

Promissory  representation  not  bind- 
ing, i.  639,  640. 

Unless  referred  to  in  policy,  i.  641. 

When  representation  necessary,  rea- 
sonable diligence  must  be  used  in 
making  it,  i.  635. 

Misrepresentation  or  concealment  of 
material  facts  will  avoid  policy, 
even  when  it  results  from  mistake 
unmingled  with  fraud,  i.  636,  637. 

But  not  when  immaterial,  i.  638, 639. 

Distinction  between  representation 
and  warranty,  ibid. 

Materiality  of  representation  a  ques- 
tion of  lact,  i.  643. 

Opinions  of  witnesses  as  to  material- 
ity, when  admissible,  i.  627-631, 
643,  644. 

Policy  against  foreign  capture  on 
fort  M.  effected  by  its  governor. 
The  weakness  of  the  fort,  the  pro- 
bability of  its  being  captured,  and 
that  the  insured  knew  these  facts, 
but  had  not  communicated  them, 
were  offered  to  be  proved  as  a  de- 
fence to  an  action  on  the  policy. 
It  was  also  objected,  that  tne  in- 
surance was  against  public  policy. 
The  plaintiff  proved  that  the  office 
of  governor  was  mercantile,  not 
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militaiy;  and  that  the  fort  was 
never  calcolated  to  resist  European 
enemies.  Held,  that  the  jury 
were  justified  in  finding  for  tiie 
plaintiffs. 

The  opinion  of  an  insurance  broker 
as  to  the  materiality  of  the  facts 
not  communicated,  was  thought 
inadmissible  as  eridence. 

What  concealments  vitiate  a  policy. 
Garter  v.  Boehm,  i.  618. 

A  creditor  may  insure  the  life  of  his 
debtor  to  the  extent  of  his  debt, 
but  such  a  contract  is  substan- 
tially a  contract  of  indemnity 
against  the  loss  of  the  debt.  There- 
fore* if  after  the  death  of  the  debt- 
or, Iiis  executors  pay  the  debt  to 
the  creditor,  the  latter  cannot  af- 
terwards recover  upon  the  policy, 
though  the  debtor  died  insolvent, 
and  the  executors  were  furnished 
with  the  means  of  payment  by  a 
third  party.  Godsall  v.  Boldero, 
ii.  292. 

The  recent  case  of  Dalby  y. 
The  India  Life  Insurance  Com- 
pany, 15  G.  B.  365,  overrules  God- 
sall V.  Boldero,  on  the  ground  that 
life  insurance  is  not  a  contract  of 
indemnity,  and  conse<;^uently  does 
not  come  within  the  principles  laid 
down  by  Lord  Ellenborough, 
which  were  however  admitted  to 
be  fully  applicable  to  insurances 
against  fire  and  marine  insurances. 
INTEREST, 

Receipt  of,  by  mortgagee,  when  it 
confirms  tenant's  possession,  i. 
656. 

Payment  of,  its  effect  in  avoiding 
statute  of  limitations,  i.  704,  708, 
709,718.    See  Limitaiums. 
INTERPLEADER, 

English  statute   of,  relief  afforded 
thereby  to  sheriffs,  i.  581. 
ntREGULARITY, 

In    distraining,  how  punishable,  i. 
219. 
ISSUE, 

Of  bill  or  note,  what  amounts  to,  i. 
957. 
JBOFAILS, 

St  16  &  17  Gar.  2,  c.  8,  its  effect  in 
curing  wrong  venue,  i.  783. 
JOINDER  OF  PARTIES, 

Effect  of  nonjoinder  and  misjoinder, 
i.  645-653. 
JOINT-GONTRAGTOR, 

Payment  by  one,  takes  case  out  of 


statute  of  limitations  against  oth- 
ers, i,  704-709. 

Law  on  this  point  in  the  United 
States,  i.  729-733.     See  Limita- 
tions, 
JUDGE, 

KiB  power  of  amending  variances, 
i.  741-747. 

Liberally  exercised,  i.  744 

Subject  to  the  review  of  the  court,  i. 
743. 

His  liability  for  judicial  acts,  i.  789. 
JUDGMENT, 

No  estoppel,  unless  pleaded,  i.  614. 
See  jSsiappeL 

In  ejectment,  its  effect  in  evidence 
in  trespass  for  mesne  profits,  L 
614,615.    See  Fvidence. 

May  be  entered  nunc  pro  tunc  when 
party  dies  during  a  Gur.  ad  vult. 
Gumber  v.  Wane,  i.  439. 

On  demurrer,  amendment  when  al- 
lowed after.    See  Amendment. 

Of  one  State  of  this  country,  may  be 
resisted  in  another,  by  plea  and 

proof  of  want  of  notice,  i.  844, 

JURISDIGTION.    See  Caurte. 

Of  superior  tribunals  will  be  pre- 
sumed unless  the  contrary  appear, 
L  816,  820-828. 

Of  inferior  tribunals  must  be  shown, 
and  cannot  be  presumed,  i.  816- 
823. 

When  and  how  far  judgment  is  con- 
clusive in  favor  of  jurisdiction,  i. 

824,  826-833. 

Service  of  process  or  notice,  when 
necessary  to  give  jurisdiction  over 
parties,  i.  833-844. 

Acts  of  all  tribunals  void  when  be- 
yond   their  jurisdiction,    i.  821- 

825.  .    .  '      . 

But  where  jurisdiction  exists,  pro- 
ceedings will  not  be  vitiated  by  an 
irregularity  in  its  exercise,  i.  817, 
848. 

Of  courts,  over  causes  of  action 
arising  abroad,  i.  785-792. 

Of  common  law  courts  in  cases  of 
capture  on  the  high  seas,  i.  791. 

Of  chancery  over  person,  where  con- 
troversy relates  to  land  in  another 
country,  i.  792. 

Exercise  of,  by  justices  of  the  peace, 
consequence  of,  i.  806-816,  817, 
843. 

A  person  can  commit  but  one  offence 
on  one  day  by  ''  exercising  his  or- 
dinary calling  on  a  Sunday,"  con- 
trary to  St.  29  Gar.  2,  c.  7.  And  if 
a  justice  of  peace  proceed  to  con- 
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yict  him  in  more  than  one  penalty 
for  the  same  day,  it  is  an  excess  of 
jurisdiction,  for  which  an  action 
will  lie  before  the  convictions  are 
quashed,  i.  800. 
JURORS, 

Now  to  be  summoned  de  corpore 
comitatua,  i.  783. 

Formerly  some  must  have  been  hun- 
dredors,  ibid. 
JUSTICE  OF  THE  PEACE, 

Liable  in  trespass  for  acts  beyond  or 
without  junsdiction,  i.  817. 

Be/ore  II  &  12  Vict.  c.44. 

Might  be  sued  for  acts  done  under 
his  conviction,  when  the  offence 
appeared  on  the  face  of  the  con- 
▼iction  not  to  be  within  his  juris- 
diction, i.  805,  806. 

Or  where  the  offence  was  within  his 
jurisdiction,  but  the  conviction  in- 
formal, ibid. 

In  other  cases  the  conviction  was 
conclusive  evidence  in  his  favour 
until  quashed,  ibid. 

Even  after  it  was  quashed,  declara- 
tion should  aver  malice  and  want 
ofprobable  cause,  otherwise  plain- 
tiff could  only  recover  twopence 
besides  the  penalty,  i.  806. 

The  action  should,  under  the  Eng- 
lish statute,  be  on  the  case,  ibid. 

The  plaintiff  would  not  recover  the 
penalty  if  proved  to  have  been 
guilty  of  the  offence  of  which  he 
was  convicted,  i.  806. 

In  order  to  show  whether  there  was 
probable  cause,  he  should  show 
what  passed  at  the  time  of  the 
conviction,  i.  806. 

The  justice  might  draw  up  the  con- 
yiction,  in  form,  at  any  time  be- 
fore returning  it  to  the  sessions,  L 
807. 

Contra  of  an  order,  ibid. 

Liability  of,  now  regulated  by  11  & 
12  Vict.  c.  44,  i.  806,  807. 

Provisions  of  that  statute,  ibid. 
JUSTIFICATION,    See  Libd. 

Plea  o^  in  slander  or  libel,  must  be 
certain  and  specific  in  every  parti- 
cular, ii.  71,  73,  74. 
LAND, 

Title  to,  by  lapse  of  time.  See  Ad- 
verse Possession. 
LANDLORD  AND  TENANT, 

See  Covenant;  Custom;  Condition; 
Distress;  Mortgagor  aud  Mort- 
gagee; Tenancy, 

If  a  landlord  lease  for  seven  years 


by  parol,  and  agree  that  the  ten- 
ant shall  enter  at  Lady-day  and 
quit  at  Candlemas,  though  the 
lease  be  void  by  the  statute  of 
frauds  as  to  the  duration  of  the 
term,  the  tenant  holds  under  the 
terms  of  the  lease  in  other  re- 
spects, and  therefore  the  landlord 
can  only  put  an  end  to  the  tenancy 
at  Candlemas.  Doe  d.  Rigge  y. 
BeU,  ii.  177. 

Though,  by  the  statute  of  frauds,  it 
is  enacted,  that  all  leases  by  parol 
for  more  than  three  years  shall 
have  the  effect  of  leases  at  will 
only,  such  a  lease  may  be  made 
to  enure  as  a  tenancy  from  year 
to  year.  Clayton  v.  Blakey,  iL 
179. 

Lease  void  by  statute  of  frauds  may 
enure  as  tenancy  from  year  to 
year,  when,  ii.  178-184. 

Strict  tenancy  at  will,  when  consti- 
tuted, ii.  181,  184. 

Estoppel  of  tenant  to  dispute  land- 
lord's title.    See  Estoppd. 

How  afiectedby  3  &  4  W.  lY.,  c  27. 
ii.  542. 
LANDLORD, 

Bound  to  indemnify  tenant  against 
charges  paramount,  i.  232-237. 

Tenant's  remedy  against  him  for 
payments  in  respect  thereof,  ibid. 

Suing  tenant  in  ejectment,  may  re- 
cover mesne  profits  in  the  same 
action,  i.  613. 

Contracts  between  landlord  and  ten- 
ant, how  far  affected  by  the  ens- 
tom  of  the  county.    See  Oustiowi. 
LAND-TAX, 

Tenant  forced  to  satisfy  it,  how  reim- 
bursed, i.  237. 
LARCENY, 

Prisoner  may  be  convicted  of,  on 
an    indictment    for   burglary,    L 
760. 
LAW, 

Of  foreign  state,  its  effect  in  this 
countiy,  L  785-788.    See  Comiiai 
Gentium, 
LEASE.    See  Landlord  and  TenanL 

When  covenants  or  stipulations  for 
possession  will  enure  as  lease,  L 
669. 

By  mortgagor  and  mortgagee,  its 
operation,  i.  696. 

Evidence  of  custom,  when  admissible 
to  explain  or  add  to,  i.  670-676, 
688. 

Avoidance  of,  by  breach  of  condition. 
See  Condition, 
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What  becomes  of  it  on  lessee's  bank- 
ruptcy, i.  923-926.    See  Rrm  of 
Tears, 
LEGAL  PROCESS, 

Monej  paid  under  compnlBion  of,  not 
generally  recoverable,  except  in 
case  of  extortion,  ii.  393,  406. 
L£9o£)£, 

His  remedy  and  liabilitron  covenants 
at  common  law,  i.  120,  150. 

By  Statute  32  Hen.  VIIL  ibid.  See 
CavenaTUa. 

Becoming  bankrupt,  bis  liability  in 
respect  of  rent  and  covenants,  i. 
924,    927,    933.     See    CavenarU. 
Banhruptey,    Term  of  Years, 
LESSOR, 

His  remedies  and  liability  on  coven- 
ants,  i.  120.    See  Covenants, 
LIBEL, 

What  constitutes,  ii.  66,  72,  75,  76. 

Not  necessary  that  charge  or  impu- 
tation should  be  one  which  would 
be  actionable  if  spoken,  ibid. 

In  newsjpaper,  proprietor  is  answer- 
able for,  though  not  cognisant  of 
it,  i.  231. 

Cannot  recover  indemnity  from  edi- 
tor, ibid. 

Justification  in,  rules  concerning,  ii. 
70-76. 

To  print  of  any  person  thai  he  is  a 
swindler  is  a  libel,  and  actionable. 
And  a  justification  of  such  charge 
must  state  the  particular  instances 
of  firaud  by  which  the  defendant 
means  to  support  it.  «r Anson  v. 
Stuart,  iL  65. 
LICENSE, 

To  assign,  efiPect  of  on    condition 
against  assignment  See  Condition. 
LIMITATIONS,  STATUTE  OF.  See 
Adverse  Possession  and  Statute. 

The  acknowledgment  of  one  out  of 
several  drawers  of  a  joint  and 
several  promissory  note  takes  it 
out  of  the  Statute  of  Limitations 
as  against  the  others,  and  may  be 
given  in  evidence  in  a  separate 
action  against  any  of  the  others. 
Syllabus  in  Whitcomb  v.  Whiting, 
i.  703. 

An  acknowledgment  or  admission  of 
a  debt,  will  take  it  out  of  the  sta- 
tute of  limitations,  i.  711,  718. 

Actions  of  tort  cannot  be  revived  by 
acknowledgment,  i.  736. 

Nor,  as  it  would  seem,  actions  of 
contract  founded  on  an  express 
promise,  i.  734,  736. 
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Unless  it  can  be  made  the  basis  of  a 
declaration,  on  a  promise  implied 
by  law,  i.  722,  733. 

An  acknowledgment  to  a  stranger 
equally  effectual  with  one  made  to 
the  creditor,  i.  726. 

Cases  on  this  point  in  Pennsylvania, 
ibid. 

The  acknowledgment  may  be  either 
express  or  implied,  i.  718. 

When  it  wiU  be  implied  from  the  ex- 
istence of  mutual  accounts  or 
credits,  or  from  the  introduction 
of  new  items  into  antecedent  ac- 
counts,  i.  719,  720. 

Distinction  between  the  effect  of 
such  an  acknowledgment,  and  the 
exception  in  the  statute  as  to  mer- 
chants* accounts,  i.  720,  721. 

When  acknowledgment  is  condi- 
tional,  no  recovery  can  be  had 
until  condition  is  fulfilled,  i.  717. 

But  maj  then  be  declared  on  as  un- 
conditional, i.  736. 

The  acknowledgment  need  not  spe- 
cify the  debt  or  the  amount  due,  al- 
though both  must  appear  with  cer- 
tainty from  it,  or  frt>m  other 
sources,  i.  714-716. 

The  acknowledgment  must  be  nn- 
qualified,  and  such  as  to  imply  a 
promise,  i.  711,  713,  which  sus- 
tains and  accords  with  that  laid 
in  the  declarations,  i.  721-726. 

Hence  an  acknowledgment  or  pro- 
mise bv  or  to  an  executor,  is  ina<^ 
missibfe  under  count  on  promises 
bv  or  to  the  testator,  i.  722,  723. 

And  acknowledgment  or  promise 
by  one  of  several  eo-contractorsy 
will  not  take  case  out  of  statute  as 
against  the  rest,  i.  729-732. 

Law  held  otherwise  in  England  and 
many  of  the  states  of  Ibis  country, 
ibid. 

Acknowledgment  or  promise,  avail- 
able only  where  declaration  is  on 
a  promise  imj^d  by  law,  i.  733- 
736. 

What  contracts  or  obligations  are 
susceptible  of  being  revived  by 
new  promise,  i.  732,  734. 

Mode  of  declaring  when  debt  due  by 
several  is  revived  as  to  one,  i.  721. 

Unqualified  acknowledgment  ordina- 
rily raises  implied  promise,  and 
express  promise  only  operates  as 
an  acknowledgment,  i.  721,  722. 

Bnt  acknowledgment  by  executor, 
held  insufficient,  unless  coupled 
with  express  promise,  i.  723-725. 
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And  express  promise  by  ezecator  in- 
sufficient  in  Pennsylyaniaand  Gon- 
necticut,  ibid. 

A  distinction  taken  in  some  of  the 
States,  between  the  effect  of  an  ac- 
knowledgment before  and  after  the 
bar  of  Sie  statute  has  attached, 
and  less  held  sufficient  in  the  for- 
mer case  than  in  the  latter,  i.  713, 
714,  732. 

A  part  payment,  or  payment  of  in- 
terest, will  operate  as  an  implied 
acknowledgment,  and  take  debt 
out  of  the  statute,  i.  718, 727. 

Payment  merely  raises  presumption 
of  acknowledgment,  which  may 
be  rebutted  ^y  circumstances  or 
attendant  declarations,  i.  727,  728. 

Must  appear  to  have  been  on  account 
of  a  larger  debt,  i.  707,  714,  727, 
728. 

Payment  made  on  account  of  the  cre- 
ditor sufficient,  i.  707. 

Allowance  of  sum  in  settlement  of 
account  sufficient,  ibid. 

Payment  or  acknowledgment  must 
be  before  action  brought,  L  707, 
713. 

Verbal  admission  of  payment  held 
sufficient  in  Chase  v.  Jones,  6 
Exchequer,  573,  oyerruling  Willis 
Y.  Newham,  L  708,  728. 

Payment  of  interest  is  only  evidence 
of  a  continuing  debt,  L  708,  728. 

And  though  it  be  averred  in  declara- 
tion aud  not  traversed,  the  statute 
of  limitations  is  still  pleadable, 
L  708,  709. 

Part  payment  by  one  j<Mnt-debtor 
takes  the  case  out  of  the  statute  in 
England  as  to  boUi,  i.  103,  704, 
729,  730- 

Law  on  Uiis  point  in  the  U.  S.,  i. 
729-732. 

His  being  a  surety  in  immaterial, 
i.  704,  730, 

Effect  of  receipt  of  dividends  under 
the  bankruptcy  of  a  joint-maker, 
1.  704,  727. 

Joint  and  several  debt  is  not  taken 
out  of  statute  as  against  executor 
of  one  maker,  by  adcnowledsment 
or  payment  made  by  the  oUier,  i. 
706,  723-726. 

Nor  against  survivor  by  payment 
or  acknowledgment  made  by  exe- 
cutor, ibid. 

Contra,  if  the  payment  be  made 
before  the  death  of  the  deceased 
maker,  ibid. 


Effect  of  payment  by  executor  where 
he  is  himself  one  of  the  co-con- 
tractors, i.  705. 

Acknowledgment  by  one  joint-con- 
tractor will  not  now  take  the  case 
out  of  the  statute  as  to  the  other, 
in  England,  i.  706. 

Except  when  the  acknowledgment 
consists  in  a  payment,  ibid. 

If  joint-contractors  are  sued,  the 
plaintiff  may  be  barred  by  the  sta- 
tute as  to  some,  and  recover  as  to 
others,  i.  706,  721. 

Whether  acknowledgment  or  pay- 
ment by  one  executor  in  his  rep- 
resentative character,  but  without 
express  authority,  takes  case  out 
of  statute  against  his  co-execn* 
tors,  quaere,  L  705,  706,  723- 
725,  ii.  388. 

Non-joinder  of  a  person  protected 
bv  the  statute,  not  pleadable  in 
abatement,  i.  706. 

Reason  for  preserving  the  effect  of 
part  payment  against  a  joint-con- 
tractor, ibid. 

Pavment  cannot  be  proved  by  an  in- 
aorsement  in  the  writing  of  the 
person  to  whom  it  was  made,  i.  707. 

Law  on  this  point  in  the  U.  S.,  L  728, 
729. 

Statute  9  George  lY.  c.  14,  requires  a 
written  acknowledgment  to  take  a 
case  out  of  statute  of  limitaliona 
signed  by  the  party  chargeable,  i, 
709,798. 

Signature  of  an  agent  not  sufficient, 
1.  709,  710. 

Quffire,  how  it  would  be  if  the  agent, 
were  authorized  by  writing  signed, 
L716. 

Foreign  Statutes  of  LimitaUona  aie 
of  two  kinds,  i.  786. 

Some  extinguish  the  right,  ibid. 

Others  only  the  remedy,  ibid. 

Their  effect  in  this  country,  ibid. 
LOAN.    SeeBaUmeni. 
LOCAL  ACTION. 

Differs  from  transitory  in  what  re- 
spects, L  783,  789. 

Venue  in,  could  not  formerly  have 
been  changed,  i.  784. 

May  now  be  so,  ibid. 

Application  for  change  when  to  be 
made,  i.  785. 
LOGATIO  BEL    See  BaUmenL 

Operis  faciendL    See  ibid. 
MACHINERY, 

Delivered  to  a  workman  by  his  em- 
ployer, is  distndnable,  i.  531. 
I  MAGISTRATE.  See  Justice  of  Feace. 
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MALICE, 

GonBequence  of  not  averring  it  in  ac- 
tion against  JQstico  of  the  peace, 
i,  806,  806. 
MANDAMUS, 
Proceedings    in,  may  nnder   Eng- 
lish statute  be  amended  at   the 
trial,  i.  742. 
To  admit  to  copyhold,  lies  for  sur- 
renderee, i.  350,  ncfte. 
And  for  heir,  ibid. 
Bat  not  if  he  be  barred  by  lapse 

of  time,  ibid. 
Not  where  question  of  equity  in- 
volved, ibid, 
where  copyhold  held  of  Crown, 
ibid. 
MANDATUM.    See  BaUmeTO. 
MANSLAUGHTER, 

Prisoner  may  be  convicted  of,  on  an 
indictment  for  murder,  i.  750. 
MARKET  OVERT, 

Sale  in.  passes  property,  L  602. 
MARRIAGE, 
whether  dissoluble  abroad,  ii.  606, 
607. 
MASTER  AND  SERVANT, 
Master  is  liable  for  loss  of  customer's 
property  entrusted  to  his  servant 
in  the  course  of  his  business.    Ar- 
mory V.  Delamirie,  L  470. 
MATERIALITY, 
Of  facts  undisclosed,  whether  prove- 
able  by  broker's  opinion,  i.  628- 
631. 
Of  alterations  in  a  bill  or  note,  i. 

956,  965,  966. 
See  Alterations* 
MATERIALS, 
Delivered  to  a  workman  not  distrain- 
able,  i.  531. 
MEDICAL  WITNESSES, 
Their  opinions    admissible    in  evi- 
dence, i.  630. 
MERCHANTS, 
Custom  of,  part  of  the  law  of  the 

realm^  i.  677. 
Distinction  between  that  and  parti- 
cular usages,  ibid. 
MESNE  PROFITS, 
After  judgment  by  default  against 
the   casual  ejector,   trespass    for 
mesne  profits    may  be    brought, 
either  in  the  name  of  the  ficti- 
tious plaintiff,  or  in  that  of  his  les- 
sor.   Aslin  V.  Parkin,  i.  608.618. 
In  such  an  action,  the  judgment  in 
ejectment  is  evidence  of  the  plain- 
tiff's title  and  possession  from  the 
date  of  the  demise  in  the  declara- 
tion in  ejectment,  ibid. 


The  costs  of  the  ejectment  may  be 
recovered  as  damages,  ibid. 

Trespass  for,  may  be  brought  by  the 
fictitious  plaintiff,  i.  613. 

Unless  it  be  sought  to  recover  profits 
antecedent  to  the  demise  in  the 
ejectment,  ibid. 

Or  against  an  occupier  antecedent 
to  tne  ejectment,  ibid. 

Or  who  entered  subsequently  to  the 
eiectment,  i.  614. 

Unless  he  entered  under  the  defend- 
ant in  ejectment,  ibid. 

Judgment  in  ejectment,  evidence  of 
plaintiff's  title,  i.  614,  ii.  683-685. 

Wnether  conclusive,  i.  614. 

Costs  of  the  ejectment  maybe  laid 
as  special  damage,  ibid. 

Costs  in  error,  recoverable  as  be- 
tween attorney  and  client,  ibid. 

But  if  ejectment  was  defended,  taxed 
costs  only,  ibid. 

Jury  in  assessing  the  damages  are 
not  bound  by  the  rent,  and  may  in 
some  of  the  States  of  this  country 
include  counsel  fees,  costs  of  prior 
ejectment,  and  compensation  for 
damages  sustained  by  the  land, 
while  in  possession  of  the  defend- 
ant, i.  615,  616. 

When  defenaant  entitled  to  compen- 
sation for  improvements,  ibid. 

Mesne  profits  may  be  recovered  in 
some  of  the  States  of  this  country 
in  ejectment,  without  resorting  to 
trespass,  i.  617. 

And  by  landlord  nnder  English  sta- 
tute in  ejectment  against  tenant,  i. 
615. 

Trespass  for  mesne  profit  lies  by 
English  statute,  for  or  against 
executors  and  administrators,  615. 

Actual  possession  by  defendant  not 
necessary-,  i.  617. 

Trespass  for  mesne  profits  must  be 
founded  on  nossession,  and  cannot 
be  sustained  on  title  apart  from 
possession,  i.  614. 

Entry  will  relate  back  to  antecedent 
possession,  ibid. 

But  not  as  it  would  seem  to  the 
period  at  which  a  right  or  title  ac- 
crued nnder  conveyance  unattend- 
ed by  possession^  i.  667. 

Where  the  action  is  by  the  nominal 
plaintiff,  court  will  stay  proceed- 
ings till  security  is  given  for  costs, 
i.6l7. 

Judgment  in  ejectment  proves  noth- 
ing as  to  the  defendant's  posses- 
sion, ibid. 
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Bat  the  consent  role  may  be  nsed  as 
evidence  of  possession^  i.  617. 

And  of  plaintiff's  entry  for  breach  of 
condition  or  to  revest  possession, 
i.  105,  667.   • 
MISDEMEANOR. 

Indictment  or  information  for,  may 
under  English  statute  be  amended 
at  trial,  i.  741. 

Prisoner  cannot  be  convicted  of,  on 
an  indictment  for  felony,  i.  750. 

Nor  vice  versa,  ibid. 

Except  (under  statute,)  where  a  man 
in(ucted  for  false  pretences  turns 
out  guilty  of  larceny,  ibid. 
MISREPRESENTATION.  Sqq  False 

Representation, 
MISTAKE, 

Cancellation  of  a  note  or  other  legal 
instrument  by,  does  not  affect  the 
validity  of  instrument,  i.  957. 
MONEY, 

Where  money  has  been  paid  by  the 
plaintiff  to  the  defendant,  under 
compulsion  of  le^al  process,  which 
is  afterwards  discovered  not  to 
have  been  due,  the  plaintiff  can- 
not recover  it  back  in  an  action 
for  money  had  and  received.  Mai^ 
riot  V.  Hampton,  ii.  393. 

Paid  under  mistake  of  &ct,  recover- 
able, ii.  394,  400;  403. 

Contra,  if  paid  under  mistake  of  law, 
ii.  393,  398,  404. 

Or  to  public  officer  not  voluntarily 
and  as  an  acknowledgment  of 
right,  but  compulsorily,  under  ex- 
tortion, ii.  401, 405. 

Or  money  paid  to  recover  possession 
of  goods  illegally  and  wrongfully 
obtained,  ii.  398,  405. 

Paid  in  pursuance  of  illegal  contract, 
generally  not  recoverable,  ii.  457. 

Exceptions,  ibid. 
MORTGAGE, 

At  common  law  mortgage  operates 
as  a  conditional  conveyance  of  the 
legal  title,  i.  662,  663. 

And  payment  after  the  day  will  not 
enure  as  a  performance  of  the  con- 
dition, i.  662,  665,  666. 

Restricted  by  equity  to  the  purposes 
of  a  security,  and  will  pass  with 
and  by  a  parol  assignment  of  the 
debt,  to  which  it  viewed  as  a  mere 
incident,  i.  664,  665. 

Viewed  in  some  of  the  States  of  this 
country,  as  a  mere  chattel  interest, 
i.  664,  665. 

When  barred  in  England  by  statute  I 


3  &  4  W.  IV,  cap-  27,  i.  647, 
548. 
MORTGAGOR  AND  MORTGAGEE, 

Mortgagee  may  enforce  covenants 
running  with  land,  i.  160. 

When  liable  as  assignee  before  entry 
on  covenants  of  mortgagor,  i.  664. 

Entitled  to  rent,  reserved  on  lease 
prior  to  mortgage,  as  assignee  of 
reversion^  i.  697-699, 

But  must  give  notice  of  his  intention 
to  enforce  this  right,  in  order  to 
render  it  effectual,  i.  697,  698. 

May  enter  upon  or  bring  ejectment 
ac^ainst  mortgagor,  and  those 
c&iming  under  him  subsequently 
to  the  mortgage,  i.  697-699. 

And  may  recover  proceeds  of  land, 
in  trespass  for  mesne  profits, 
though  not  entitled  to  them  as 
rent,  i.  663,  667,  697,  698. 

His  recovery  will  not  extend  far- 
ther back  in  Eneland,  than  the 
period  at  which  his  entry  under 
the  mortgage  is  proved  in  evidence, 
or  admitted  to  have  taken  place 
by  the  consent  rule,  and  is  lim- 
ited in  many  of  the  courts  of 
this  country,  to  profits  accruing 
after  notice  of  his  intention  to 
enforce  the  mortgage,  ibid. 

But  he  would  seem  notwithstanding, 
equitably  entitled  to  all  arrears  due 
and  unpaid  at  the  time  of  notice, 
i.  668,  698. 

Payments  of  rent  to  mortgagor  before 
notice,  good  against  mortgagee,  i. 
697-699. 

To  mortgagee  after  notice,  good 
against  mortgagor,  i.  693-695,  699- 
701. 

Legal  estate  vests  in  mortgagee  im- 
mediately upon  the  execution  of 
the  mortgage,  and  may  be  enforced 
at  once,  by  entry  or  action,  without 
notice,  and  before  condition  broken, 
i.  662,  666. 

But  will  be  restricted  by  equity  to 
the  purposes  of  a  security,  and 
charged  with  the  duty  of  account- 
ing to  the  mortgagor,  L  662, 
663. 

Mortgagor  in  possession  held  to  be 
owner,  as  against  all  the  world  but 
the  mortgagee,  661,  662,  665, 

And  may  aistrain  or  sue  for  rent 
reserved  on  lease,  prior  or  subse- 
quent to  the  mortgage,  L  699. 

Not  entitled  to  emblements  when 
ejected  by  mortgagee,  i.  668. 

Nor  to  fixtures  erected  prior  or  sub- 
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MORTGAGOR  AND  MORTGAGEE 
— continued, 

seqaently  to  the  mortgage,  i.  663, 

669. 
When  stipulation  that  mortgagor  may 

remain  in  possession,  will  be  good 

as  a  lease,  or  enforced  as  an  estop- 
pel, i.  669. 
When  assignee  of  mortgagor,  may 

enforce  covenants    ranning  with 

land,  i.  159,  160. 
Right  of  mortgagee,  to  sue  on  cove- 
nants made   with    mortgagor,  i. 

160,  696. 
Tenants  of  Mortgagor  under  lease 

subsequent  to  Mortgage. 
When  entitled   to    emblements    as 

against  mortgagee,  i.  668. 
May  be  ejected  by  mortgagee,  i.  655, 

662. 
Unless  he  have  recognized  their  pos- 
session, i.  655,  656. 
What  amounts  to  recognition,  L  655, 

656. 
Mere  receipt  of  interest  alone  will 

not,  i.  656.     « 
But   if  received    as   rent   it   will, 

ibid. 
Mortgagee  will  not  entitle  himself  to 

the  rent  as  such  by  merely  giving 

notice,  i.  694,  695,  697. 
Discrepancy  between  the  cases  as  to 

effect  of  notice  only  apparent,  sem., 

i.  694,  695. 
But  may  bring  ejectment  to  recover 

mesne  profits  in  trespass,  i.  697. 
When  liable  as  assignee,  on  cove- 
\^ .  nants  of  mortgagor,  i.  664. 
When  a  mortgagee  can  make  the 

tenant  his  own  tenant  at  the  rent 

reserved  by  mortgagor,  ibid. 
Tenants  of  Mortgagor  under  lease 

prior  to  Mortgage, 
Become  the  tenants  of  mortgagee,  L 

693,  697. 
Attornment  unnecessary,  ibid. 
May  pay  rent  to  mortgagor  till  notice, 

Must  then  pay  to  mortgagee,  ibid. 

When  mortgagee  may  enforce  stipu- 
lations between  mortgagor  and 
tenant  subsequent  to  mortgage,  i. 
695,  696. 

Mortgagor  in  possession. 

Nature  of  his  interest  discussed,  i. 
656, 668. 

Re-demise  to  mortgagor,  what 
amounts  to,  i.  658,  659,  669. 

Discussion  of  cases  on  this  point, 
ibid. 

Stipulation  that  mortgagee  may  dis- 


train for  arrears  of  interest,  legal 
effect  of,  i.  658,  659. 

Leases  by  Mortgagor  and  Mortgagee, 

Enure  as  the  lease  of  mortgagee 
and  confirmation  of  mortgagor,  till 
the  mortgage  is  paid  off,  and  then 
vice  versa,  i.  696. 

Cannot  be  treated  in  ejectment  as 
joint  demises,  ibid. 

A  mortgagee  may  recover  in  eject- 
ment, without  giving  notice  to  quit, 
against  a  tenant  who  claims  under 
aleasefrom  the  mortgagor, granted 
after  the  mortgage  without  the  pri- 
vity of  the  mortgagee.  Keech  v. 
Hal],  i.  652. 

A  mortgagee,  after  giving  notice  of 
the  mortgage  to  a  tenant  in  posses- 
sion under  a  lease  prior  to  the 
mortgage,  is  entitled  to  the  rent  in 
arrear  at  the  time  of  the  notice,  as 
well  as  to  what  accrues  afterwards, 
and  he  may  distrain  for  it  after 
such  notice.  Moss  v.  Gallimore, 
i.  689. 
MOTION, 

To  change  venue,  i.  783,  784.    See 
Venue. 
MUTUAL  CREDIT,  See  Bankruptcy. 
NAME, 

Variance  in,  when  it  was  fatal  to  in- 
dictment, i.  749,  750. 

When  the  substituted  word  was  idem 
sonanSf  the  variance  immaterial, 
ibid. 
NECESSARIES, 

For  married  woman,  what  considered, 
ii.  439, 440. 
NEGLIGENCE, 

When  and  for  what  negligence,  those 
entrusted    with    the    property  of 
others  are  answerable,  i.  293-341. 
See  Bailment. 

To  invalidate  the  title  of  holder  of 
negotiable  instrument,  semble, 
must  be  gross,  i.  606-7. 

In  digging  in  or  using  one^s  own 
land,  when  actionable,  i.  363. 

Of  plaintiff,  answer  to  action  for  in 
jury  done  to  him  when,  i.  365. 

Gross,  evidence    of,  but  does    not 
amount  to  mala  fides,  i.  608. 
NEGOTIABLE  INSTRUMENT, 

What  instruments  come  within  this 
designation,  i.  605. 

I^vperig  therein  passes  with  the  pos- 
session, i.  602. 

Different  from  other  chattels  in  this 
respect,  ibid. 

Legal  right  to  them  must  pass  by 
aelivery,  i.  603. 
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NEGOTIABLE      INSTRUMENT— 

continued. 
Not  a  mere  equitable  right,  ibid. 
Bills  and  notes  payable  to  bearer,  or 

indorsed  in  blank,  are  negotiaDle; 

ibid. 
But  not  \i  speciaUy  indorsed^  ibid. 
India  Bond  not  negotiable,  ibid. 
Question  whether  the  negotiability 

must  not  appear  on  the  »ce  of  the 

instrument,  i.  60i. 
Case  of  hiU  of  lading  without  the 

word  assigns,  i.  604,  890,  891. 
Instruments  to  be  negotiM/e  most  be 

accustomablj     transferable     like 

cash,  i.  605,  606. 
Foreign  instrumenis  not  negotiable 

here  unless  so  abroad,  ibid. 
But  their  passing  like  cash  here  is 

prima  facie  evidence  that  they  do 

so  abroad,  ibid. 
Property  in   negotiable  instrument 

may  be  transferred  by  a  person 
«  who  has  no  title  himself  to  a  hold- 
er bona  fide  and  for  good  consid- 
eration, ibid. 
Contra,  if  holder  be  not  bona  fide, 

ibid. 
Same  rule  applies  to  cash,  i.  607. 
Gross  negligence  in  the  irans^erree 

may  amount  in  contemplation  of 

law  to  mala  fides,  ibid. 
But  semble,  that  nothing  short  of 

gross  negligence  will,  i.  608,  609. 
Sem.  gross  negligence  only  evidence 
.    of  mala  fides,  ibid. 
Holder  of,  how  mala  fides  in,  must 

be  pleaded,  i.  609. 
NEW  ASSIGNMENT, 

When  advisable,  i.  209,  215. 
NEWSPAPER, 
Proprietor  answerable  for  libels  pub- 
lished in  it  without  his  knowledge, 

i.  231. 
Whether  he  can  recover  from  the 

editor,  ibid. 
NOMINAL  PARTNER, 
What,  i.  980. 
His  liabilities,  ibid.     See  Partner- 

ship. 
NONFEASANCE, 
Will  not  render  a  man  a  trespasser, 

ab  initio.    Six  Carpenters^  Case, 

i.  216. 
NONJOINDER, 
Of  a  co-contractor,  in  a  suit  on  the 

contract  against  another  is  not  a 

variance,  i.  649-653. 
And  can  only  be  taken  advantage  of 

bv  plea  in  abatement.    Rice  v. 

Shute,  i.  645. 


Unless  it  appear  on  the  fiioe  of  the 

declaration,  i.  648-650. 
Or  the  person  not  joined  be  a  secret 

partner,  i.  650. 
Averments  requisite  in  such  plea, 

by  statute  in  England,  i.  657. 
Replication  to,  ibid. 
Defendant  pleading  such  plea  will 

fail    if    the    plaintiff's    remedy 

against  the  other  joint  contractor 

be  barred  by  statute  of  limitations^ 

ibid. 
Or  bankruptcy  and  certificate,  ibid. 
Or  by  insolvency,  ibid. 
Affidavit  to  be  annexed  to  such  plea, 

its  requisites,  ibid. 
Carriers  cannot   plead   nonjoinder, 

ibid. 
Cannot  be  pleaded  when  any  one  of 

co-contractors  not  joined  is  out  of 

jurisdiction,  ibid. 
Rule  requiring  all  who  are  jointly 

Hable,  to  be  joined  as  defendants, 

does  not  apply  to  actions  of  tort, 

i.  652. 
Unless  cause  of  action  sprinjps  out  of 

joint  contract  6t  interest,  i.  652. 
Nonjoinder  of  one  who  ongnt  to  have 

been    made    a   co-plaintiff,  fiUal 

either  as  a  variance  or  in  anest  of 

judgment,  ibid. 
And  so  of  misjoinder  of  plaintiflii  or 

defendants,  u  653» 
NOTE, 
See  Bills  of  Exokange  and  I^romu- 

sory  Notes. 
NOTICE, 
When  and  how  &r  necessary  to  give 

jurisdiction  over  parties,  L  833- 

844. 
Of  Distress,    need    not    mention 

when  the  rent  fell  due.    Moss  v. 

Gallimore,  i.  689. 
lb  quit,  tenant  of  mortgagor  not 

entitled     to,     from     mortgagee. 

Eeech  v.  Hall,  i.  653,  668. 
By  mortgagee  to  entitle  himself  to 

rent.    See  Mortgagor  and  Mort- 
gagee, 
of  ^Gssolution  of  partnership,  iHien 

necessary,  i.  977. 
How  given,  ibid.    See  Partnersihip. 
By  carrier,  its  effect  in  naiTowin|^ 

his  liability  at   common  law,  i. 

302,  319. 
And  by  statute,  i.  302. 
To  tenants  to  pay  rent  to  mortgagee, 

effect  of,  L  693. 
Of  dishonour.    See  Dishonour*  BiU 

of  Exchange. 
NUDUM  PACTUM.    See  AstumpsiL 
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NUISANCE. 
FMiCf  no  action  lies  for,  i.  364, 369. 
Unless  it  produce  a  particular  injury, 
ibid. 
NUNC  PRO  TUNC.    Entering  judg- 
ment   See  Judgment, 
OATH.    See  Evidence.     WUnes8, 
OMNIA    PRiESUMUNTUR     CON- 
TRA 8P0LIAT0REM, 
Application  of  maxim,  i.  472. 
OPnflON, 
Not  evidence,  i.  627-631,  644. 
Except  in  questions  of  science,  ibid. 
Of  broker,  whether  admissible  as  to 
the  materiality  of  facts  concealed 
in  effecting  insurance,  ibid. 
OUTLAWRY, 
Of  co-contractor,  formerly  necessary 

in  certain  cases,  i.  651. 
No  longer  so,  ibid. 
PAROL  EVIDENCE.   Bee  Principal 
and  AgenL 
Cannot  be  received  to  connect  writ- 
ings BO  as  to  satisfy  statute  of 
frauds,  i.  373. 
Except  for  the  purpose  of  showing 
that  all  form  part  of  the  same 
transaction,  ii.  290. 
PARTIES, 
To  contract,  nonjoinder  of.  See  Abn- 

joinder. 
Nonjoinder  of  secret    partner  not 
pleadable,  i.  647,  et  seq.  See  ParU 
nership. 
When  misjoinder  or  nonjoinder  of 
parties  to  action  fiitaL  L  652,  653. 
PARTNERS^ 
New  promise  by  one  may  enure  in 
satisfaction  or  discharge  of  con- 
tract of  firm,  i.  442,  443,  453-455. 
Formerly  held  otherwise,  ibid. 
PARTNERSHIP. 
A  person  who  receives  part  of  the 
profits  of  a  business,  or  who  holds 
nimself  out  as  a  partner  in  it,  is 
liable  as  a  partner  to  third  persons. 
Waugh  V.  Carver,  i.  968. 
Joint  interest  in  stock  and  profits 
constitutes  partnership,  i.  977, 978, 
982-986. 
But  not  necessarily  constituted  by 
right  to  share  in  profits,  not  amount- 
ing to  interest,  ibid. 
Or  by  receiving  compensation  in  pro- 
portion to  profits,  1.  985. 
Express  stipulation  that  there  shall 
be  no  partnership  binding  as  be- 
tween   the    parties,   though  .  not 
against    thira     persons    without 
notice,  i.  987. 
Is  either  adudl  or  namindlj  L  977. 


Aehud  partnership  is  where  there  is 
a  participation  of  profit  and  loss, 
ibid. 

As  to  third  persons  an  aehuil  partner- 
ship is  considered  to  exist  wnenever 
there  is  a  participation  in  the  pro- 
fits, ibid. 

And  each  participant  is  liable  as  a 
partner,  ibid. 

Reasons  for  this,  ibid. 

Dormant  partners  liable  on  this  prin- 
ciple, ibid. 

Difference  between  the  liabilities  of 
ostensible  and  dormant  partners,  i. 
978. 

Season  of  (he  differenesy  ibid. 

Liability  of  an  ostensible  partner  con- 
tinues till  due  notice  has  been  given 
of  the  dissolution  of  the  partner- 
ship, ibid. 

Notice  in  the  Gazette  sufficient  as  to 
the  public  in  general,  ibid. 

To  persons  who  have  dealt  with  the 
firm  must  be  more  specific,  ibid. 

In  general  by  circulars,  ibid. 

But  a  fiftir  presumption  of  notice  in 
any  other  way  is  sufficient,  ibid. 

Distinction  between  participation  in 
the  profits  as  a  principal  and  as  a 
servant,  i.  978,  979,  985. 

Cases  in  which  this  distinction  has 
been  canvassed,  ibid. 

Where  the  contract  is  intended  by 
the  partner  to  be  one  of  agency^ 
but  tne  agent  is  to  be  remunerated 
with  a  portion  of  the  profits^  he  is 
liable  to  third  persons  as  a  partner, 
i.  980,  985. 

Contra,  where  he  is  to  be  remuner- 
ated by  part  of  a  gross  fund  which 
includes  the  profits,  ibid. 

Or  with  a  given  sum  of  money  in  pro- 
portion to  a  given  quantum  of^the 
profits,  ibid. 

Nominal  partnership  is  where  a  per- 
son having  no  interest  in  the  con- 
cern holdsliimself  out  as  a  partner, 
i.  981,  987. 

He  is  liable  as  such  to  persons  deal- 
ing  with  the  firm,  ibia. 

Unless  they  have  notice  that  he  is 
not  a  partner,  i.  982-987. 

Or  (perhaps)  unless  they  can  be  shown 
to  have  been  ignorant  of  his  hold- 
ing himself  out  as  such,  ibid* 

No  particular  mode  of  holding  out  is 
requisite  to  charge  a  man  as  part- 
ner, ibid. 

If  a  man  describe  himself  a  partner 
with  another  in  one  particular  busi- 
ness, that  does  not  render  him  his 
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PARTNERSHIP— con<tmie<2. 

partner  in  any  other  business  he 
may  pursue,  i.  982,  987* 

Nor  is  a  man  liable  as  a  nominal 
partner  because  the  members  of  a 
nrm  to  which  he  once  belonged 
retain  his  name  without  his  con- 
sent, ibid. 

Firm  not  responsible  for  money  bor- 
rowed on  the  individual  credit  of 
one  of  the  partners,  although  ap- 
plied to  the  benefit  of  the  partner- 
ship, i.  987. 

When  joint  interest   in  voyage  or 
consignment  will  take  effect  as  a 
partnership,  i.  ibid. 
PART  PAYMENT, 

Effect  on  statute  of  limitationB.   See 
Limitations. 
PART  PERFORMANCE, 

Will  not  take  a  case  out  of  the  Sta- 
tute of  Frauds,  L  376,  434. 
PAWN, 

See  Bailment, 

Pawnee  may  recover  in  trover  or 
replevin,  i.  481. 

Respective  rights  of    pawnor    and 
pawnee  considered.    Coggs  v.  Ber- 
nard, i.  283,  481. 
PAWNBROKER, 

Statute     concerning    trade    of,    i. 
300. 
PAYMENT, 

Afler  the  day  not  good  at  common 
law  as  performance  of  condition 
of  mortgage,  or  other  conditional 
conveyance,  i.  93-95|  662,  665, 
666. 

Relief  afforded  in  ec^oity  and  on 
equitable  principles,  u  95,  96. 

Effect  of,  in  taking  case  out  of  the 
statute  of  limitations,  i.  704,  709. 
See  Limiiaiions, 
PERPETUITY, 

Void  as  against  public  policy,  L  100, 
102,  521. 

Doctrine  of  perpetuities,  its  history, 
i.  521,  524.    See  Alienation^  Pro- 
pcrty, 
PLEA, 

In  abatement,  of  nonjoinder,  291. 
PLEADING, 

Defects  in,  when  cored  by  verdict,  L 
758-765. 

Certainty  in.    See  LibeL 

Variance  between  pleadings  and  evi- 
dence.   See  Variance.  ^ 

Amendable,  while  on  paper,  by  leave 
of  court    See  Amendment, 

Ratification  may  be  pleaded  as  a  pre* 
vious  command,  i.  47  2« 


Mala  fides  in  holder  of  negotiable  in- 
stmment,  how  pleaded,  i.  609. 

The  traverse  of  a  material  allegation 
is  properly  concluded  to  the  coun- 
try, L  582. 

Every  material  and  issuable  fiict,  not 
traversed,  admitted,  L  595,  iL  590, 
687. 

And  this  rule  applies  even  when  the 
allegation  thus  admitted  is  doable, 
ibid.    See  Protestation. 

Nonjoinder  of  co-contractor  must  be 
pleaded  in  Abatement,  Rice  y. 
Shute,  i.  645-653. 

Plea  or  traverse  vitiated  by  duplidtj, 
i.  591. 

But  must  be  taken  advantage  of  by 
demurrer,  i.  596. 

Several  &cts  making  up  one  Txnnt 
may  be  traversed  without  anpli- 
city,  i.  586. 592. 

Otherwise  or  several  points,  thongli 
constituting  together  a  single  plea 
or  defence,  i.  594.    See  DupltcUy. 

Where  estoppel  can  be,  it  must  be 
pleaded,  ii.  591-593,  681-683. 

Accord  and  satisfaction,  how  plead* 
ed,  L  445-447,  595.    See  Accord 

*  and  Satis/action. 

Replication  de  injuria  only  ffood 
where  plea  contains  matter  of  ex* 
case,  not  where  it  contains  matter 
in  justification,  i.  211.  See  De 
Jj^furia, 

May  put  the  whole  of  plea  in  issne, 
though  containing  several  points, 
i.  202,  205,  214. 

lUeaality,    See  lUegaiity. 
PLEDGE, 

Of  goods.    See  Bailment. 

Of  BiU  of  Lading,  See  BiU  of 
Lading, 

Pledge  by  factor  formerly  not  bind- 
ing on  principal,  i.  885. 

In  what  respects  this  rule  is  now  al- 
tered by  statute,  ibid. 
POLICY. 

See  PulUe  Policy  ;  Insurainee* 
POOR  RATES, 

Beasts  of  the  plough  may  be  dis- 
trained for  |>oor  rateSf  L  632. 

Distress   for,  resembles   execntiony 
ibid. 
POSSESSION, 

Want  of,  when  evidence  of  fraud,  L 
39-41. 

Naked  possession  sufficient  against 
a  wrong-doer,  i.  471. 

Proves  and  constitutes  titie  against 
those  who  cannot  show  a  better 
titie,  L  471-479. 


INDEX. 


743 


POSSESSION— eonfmtMJ. 

When  the  title  of  &  third  person  will 
be  a  good  answer  to  a  defence  or 
action  founded  on  poesession,  i. 
472^0. 

Possession,  right  of,  formerly  denied 
in  trover  b j  general  issuci  ibid. 

Mast  now  be  traversed  speciaUy.  ibid. 
POWER  OP  REVOCATION, 

What  amounts  to,  i.  45. 

Reservation  of,  renders  conyeyance 
Toid  M^nst  subseauent  purchas- 
ers.   Lee  ▼.  Golshill,  i.  37. 

Distinction  between  power  of  revoca- 
tion and  condition,  i.  Ill,  112. 
PRACTICE.    See  Jiidgmefd.  Amend- 

meni. 
PRESCRIPTION, 

Variance   between   statement    and 
proof  of,  when  immaterial,  i.  747. 
PRESUMPTION, 

Of  fraud,  may  arise  from  want  of 
possession,  L  40. 

When  rebutted,  i.  40-41. 

Presumption  arising  against  party 
who  withholds  evidence,  i.  472. 

If  a  person  who  has  wrongfully  con- 
verted property  will  not  produce 
it,  it  shall  be  presumed,  as  against 
him,  to  be  of  the  best  description. 
Armory  v.  Delamirie,  i.  470,  472. 
PRINCIPAL  AND  AGENT.  See 
Master  and  Servant 

If  a  factor  sell  goods  as  his  own,  and 
the  buyer  knows  nothing  of  any 
principal,  the  buyer  may  set  off 
any  demand  he  may  have  on  the 
&ctor,  against  the  demand  for  the 
goods  made  by  the  principaL 
George  v.  Clagett,  ii.  186. 

If  the  seller  of  goods,  knowing  at 
the  time  that  the  buyer,  though 
dealing  with  him  in  his  own  name, 
is  in  truth  the  agent  of  another, 
elect  to  give  the  credit  to  such 
agent,  he  cannot  afterwards  re- 
cover against  the  known  princi- 
pal ;  but  if  the  principal  be  not 
Known  at  the  time  of  the  purchase 
made  b^  the  agent,  it  seems,  that 
when  discovered,  the  principal  or 
the  agent  may  be  sued  at  the  eleo- 
tion  of  seller,  unless  where,  by  the 
usage  of  trade,  the  credit  is  under- 
stood to  be  confined  to  the  agent 
so  dealing,  as  particularly  in  the 
case  of  pnndpais  residing  abroad. 
Paterson  v.  Gandasequi,  li.  348. 

A.,  a  merchant,  purchases  goods  of 
B.  for  the  use  of  C,  who  is  pre- 
senty  and  selects  the  goods,  and  I 


stipulates  with  B.  the  price  and 
other  terms  of  the  purcnase;  A* 
credits  B.  with  the  amount,  and 
debits  G.  with  the  amount  and  a 
commission ;  B.  debits  A.  in  his 
books  and  invoices ;  B.  cannot  re- 
cover the  price  of  the  goods 
against  C.  Addison  v.  (}andase« 
qui,  iL  353. 

At  the  time  of  making  a  contract  of 
sale,  the  party  buying  the  goods 
represented  tnat  he  was  buying 
them  on  account  of  persons  reli- 
dent  in  ScoUand,  but  did  not  men* 
tion  their  names,  and  the  seller  did 
not  inquire  who  they  were,  but 
afterwards  debited  the  P^^^^y  "^ho 
purchased  the  goods.  Held,  that 
Uie  seller  miffht  afterwards  sue 
the  principals  for  the  price.  Thom- 
son V.  Davenport,  ii.  358. 

Where  sale  made  to  agent  for  un- 
known principal,  vendor  may  elect 
to  charge  the  principal  when  dis- 
covered, ii.  365-368,  374. 

WUl  be  bound  by  election  when 
made  with  full  knowledge,  ibid. 

What  constitutes  such  knowledge,  iL 
374. 

Agent  dealing  for  undisclosed  prin- 
cipal, rules  concerning,  ii.  365. 

Liability  of  nndisdoeed  principal 
when  discovered,  ii.  365-368,  374, 

Exception  to  that  liability,ii.  368, 375. 

Limitation  of  that  exception,  ibid. 

Unauthorized  person  signing^  ano- 
ther's name  to  a  negotiable  instru- 
ment, ii.  366. 

Agent  personally  responsible,  when, 
li.  366-371, 373,  375. 

On  contracts  made  for  undisclosed 
or  foreign  principal,  ii.  362,  373, 
375-377. 

Where  agent  contracts  in  writing,  as 
principal, — 

Parol  evidence  is  not  admissible  to 
discharge  him,  if  sued,  ii.  368, 369, 
377. 

Parol  evidence  admissible  to  charge 
principal,  ii.  361. 

Parol  evidence  not  admissible,  when 
agent  sues,  to  show  he  was  a  mere 
agent,  ii.  371,  372. 

Parol  evidence  admissible  when  prin- 
cipal sues  to  show  he  was  principal, 
ibid. 

Principal  contracting  as  agent,  when 
he  may  sue,  ii.  372. 

When  acceptance  of  bill  or  noto  of 
agent  wm  discharge  principal,  li. 
377. 
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PBINCIPAL    AND    AGENT— «o». 
iinuecL 
Contracts  made  with  an  agent  acting 
as  principal,  and  in  ignorance  of 
his  true  character,  are  subject  to 
every  defence  by  way  of  set-off  or 
otherwise,  which  would  be  good 
against  the  agent,  even  when  the 
suit  is  brought  in  the  name  of  the 
principal,  ii.  187. 
Wnether  demands  against  the  prin- 
cipal can  be  set-off  under  tliese 
•     circumstances     against     a     suit 
brought  by  the  agent,  ii.  188,  373. 
Contracts  made  by  a^nt  as  such, 
but  on  behalf  of  undisdosed  prin- 
cipal, may  be  enforced  either  by 
principal  or  agent,  ii.  187,  371, 
372. 

If  suit  be  brought  bv  agent,  it  will 
be  subject  to  all  aefences  which 
would  be  good  against  him  if  he 
were  not  an  agen^  ii.  373* 

But  not,  as  it  would  seem,  to  a  set-off 
against  the  principal,  L  188. 

Suit  brought  by  principal  on  con- 
tract made  by  agent,  not  liable  to 
defences  which  would  have  been 
good  against  the  agent,  even  when 
me  name  of  the  principal  is  not 
disclosed  at  the  time  of  making 
the  contract,  unless  the  defendant 
believed  the  ajent  to  be  acting  in 
his  own  behalf  and  not  as  agent,  i, 
187. 

When  debt  due  by  principal  ma^ 
set-off  in  suit  brougnt  by  agent,  ii. 
187, 188, 373. 

When  debt  due  from  a^nt,  may  be 
set-off  against  principal,  iL  186, 
373. 

When  principal  may  sue  in  name  of 
affent,  ii.  187. 

Bights  of  defendant  in  such  action, 
ibid. 

Liability  of  paid  agent  for  want  of 
diligence,  i.  294. 

Gratuitous  a^ent  liable  for  gro8$ 
negligence,  i.  294-6. 

Though  for  nothing  less,  i.  295. 

Unless  the  agent  be  a  professional 
person,  ibid. 

Extension  of  rule  in  that  case,  ibid. 

Signature  of  agent  not  sufficient  to 
take  case  out  of  statute  of  limita- 
tions, i.  709. 

Powers  of  agent  to  bind  his  princi- 
pal, by  a  transfer  of  his  goods,  at 
common  law,  i.  885,  892-896. 

Under  st.  6  G.  IV.  c.  94.  8w  Bill  of 
Lading, 


PBINCIPAL  AND  SUBETY, 
Bound  to  indemnify  surety,  when,  i. 
228-9. 
PBIVIE8, 

In  blood,  what,  ii.  689,  690, 
In  estate,  ibid. 
In  law,  ibid. 
In  contract,  ii.  685,  686. 
When  bound  by  estoppel,  iL  683-687. 
PBIVILEGE, 

Against  distress.    See  Distress, 
PBOBABLE  CAUSE, 
Want  of,  must  be  proved  in  actions 
against  justices  after  a  conviction, 
otherwise  the  plaintiff  will  recover 
only  two-pence  beyond  the  penal^, 
i.  806. 
Evidence  must  therefore  be  given  of 
what  passed  at  the  time  of  the  con- 
viction, ibid. 
PBOCESS, 
Doors  may  be  broken  to  execute, 
when,  i.  187-190.    See  Sheriff. 
PBOPITS, 
When  participation   in,  constitutes 
partnership,    L    968,    977,     986. 
See  Parinershw, 
PBOMISE, 
Sufficiency  of  consideration  to  sop- 
port.    See  Assumpsit, 
Wnen  it  requires  a  previous  request 

to  support  it,  i.  224-6. 
When  it  cannot  be  implied,  though 
previous  request,  i.  227. 
PBOMISSOBY  NOTE.    See  Bills  of 
Exchange  and  Promissory  Notes, 
Propertvin,  passes,  like  that  in  cadi, 
by  delivery :  and  a  party  taking  iL 
bona  fide  and  for  vuue,  is  entitled 
to  retain  it  against  a  former  holder, 
from  whom  it  was  stolen.    Miller 
V.  Bace,  i.  697. 
When  part  payment  by  one  of  several 
makers  of  a  joint  and  several  pro- 
missory note,  takes  it  out  of  the 
statute  of  limitations  as  to  alL 
Whitcombe    v.  Whiting,   L   103, 
129. 
Demand  and  notice  when  excused, 

ii.  60-66. 
Must  always  be  averred  in  declara- 
tion, ii.  64-66. 
PBOPEBTY, 
Cannot    be    rendered    inalienable 
except  within    certain   limits,  L 
622-624.    See  AlienaHon. 
Of  bankrupt.    See  Bankrupt^, 
In  chattels,  generally  only  communi- 
cable by  party  entitiea  thereto^  L 
602,  892-899. 
Except  by  sale  in  market  overt,  ibid. 
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PR0PERT7— eofu^tnueei 
In  negotiable  instruments,  how  passed. 
'  See  NegotiaUe  InstTument. 
PROTESTATION, 
Wholly  ineffectaal  in  the  action  in 
which  it  is  employedi  L  696|  ii. 
443,  687. 
And  will  have  no  effect  in  any  other, 
unless  issue  be  found  for  the  party 
protesting,  ibid. 
PROSTITUTION, 

Bond  in  consideration  of,  Toid,  i.  601. 
PUBLIC  POLICY, 
Contracts  against,  are  void,  i.  600. 
£z  gr.,  in  restraint  of  trade.    See 
Trade. 
PURCHASER, 
Fraudulent    conveyance    void,    as 
antinst,  i.  46.     See  Fraiudvieni 
Uanveyance, 
QUAKERS, 

Admissable  as  witnesses,  L  646. 
QUO  WARRANTO, 
Information  may  be  amended  at  the 
trial,  i.  742. 
RATIFICATION, 
When  equivident  to  prior  command, 
L  472,  907. 
REASONABLE  TIME, 
When  lapse  of,  a  condition  precedent, 
ii.  27. 
RECEIPT, 
Does  not  operate  as  an  estoppelj  i. 

441,  ii.  392. 
Though  inJfiU  of  all  demands,  ibid. 
When,  if  under  seal,  L  441,  ii.  392, 
648. 
RECITAL, 
In  deed  estops,  when,  iL  609,  623, 

640. 
Difference  between  creneral  and  par- 
ticular recital,  ibid. 
RECORD, 
Estoppel  by.    See  Estoppel, 
Hatter  of,  cannot  be  traversed  by  de 

injuria.    See  De  J^furia. 
Not  amendable,  at  common  law,  after 

the  term,  i.  689. 
During  the  term,  considered  in  fieri, 

i.  690. 
When    amendable    at    triaL     See 
Amendment* 
RELATION, 
Of  assignee's  title  to  bankruptcy,  i. 
674-680. 
REMAINDERMAN, 
His  title  accrues,  when,  iL  638* 
On  estate  tail,  ii.  640. 
REMEDY, 
Of  individual,  supended  in  cases  of 
felony,  i«  366. 


REMOTENESS, 

Of  damage,  prevents   action   from 
lying,  i.  366-7. 
RENT, 

Lost  bv  merger  of  the  reversion  to 
whicn  it  was  incident,  i.  121. 

Except  in  cases  within  8  &  9  Vict  c. 
106,  i.  122. 

When  preserved  by  statute,  ibid. 

Tenant  may  retain,  in  resnect  of  pay- 
ments to  the  ground  lanalord,  wnen, 
i.  232,  237. 

Or  other  charges,  paramount  to  his 
estate,  ibid. 

Such  retainer  amounts  to  payment  of 
his  own  rent,  i.  234. 

Right  to  retain,  how  long  it  continues, 
f.  237. 

Of  mortgaged  premises.  See  Mori- 
gagor  and  Mortgagee. 

Breach  of  condition  waived  by  ac- 
ceptance of  rent  accruing  after- 
wards, i.  88,  94. 

But  not  of  that  accruing  at  or  before 
breach,  L  90,  93-97. 

When  reUef  against  breach  of  condi- 
tion for  payment  of  rent  will  be 
afforded  on   payment  of  arrears 
and  costs,  i.  96,  96. 
RENTS 

What  within  3  ft  4  W.  IV.,  e.  27 ;  ii. 
666-7. 
REPLICATION, 

De  injuria.    See  De  Ii^furia* 

To  plea  of  Statute  of  Frauds,  need 
not  set  out  a  writing,  i.  378. 

To  plea  of  non-joinder,  L  667. 
REPRESENTATION, 

False.   See  False  BqntsentaHan, 
REQUPST.    See  Assumpsit. 

Necessary  to  support  a  promise, 
when,  1.  224-6. 

May  be  eagffress  or  impUed,  L  226- 
228. 

When  implied,  ibid. 
RESTRAINT  OF  TRADE, 

U  general,  is  void,  i.  616,  626. 

If  partial  may  be  supported,  ibid. 

Need  not  be  on  an  adequate  consi- 
deration, ibid. 

Provided  contract  be  not  unreasona- 
ble, ibid. 

Contract,  when  unreasonable,  i.  619. 
Bond  or  covenant  in  restraint  of, 
when  illegal  i.  626. 
REPLEVIN.    See  Trover. 
REVERSIONER, 

His  title  accrues,  when,  iL  638. 

On  estate  tail,  ii.  640. 
RIVERS  AND  STREAMS, 

Ownership  of,  iL  207,  217. 
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SALE, 

Of  chattels,  without  title  or  author- 
ity, invalid,  i.  602, 892-896. 

Ana  although  accompanied  hj  in- 
dorsement  of  bill  of  lading,  ibid. 

Even  when  seller  is  in  possession  not 
only  of  the  thing  sold,  bat  of  the 
documentary  evidence  of  title  to 
it,  i.  890,  894,  895,  900. 

Changes  made  in  the  law  on  this 
point  by  statute,  i.  886, 887,  896. 

The  owner  may  be  estopped  from  as- 
serting his  title  as  against  the  pur- 
chaser, i.  894,  895,  iL  619,  643, 
660-663. 

As  between  purchasers  claiming  un- 
der the  same  vendor,  priority  of 
delivery  or  possession,  will  give 
priority  of  right,  i.  891. 

Indorsement  of  bill  of  lading  ope- 
rates as  constructive  deuvery, 
i.  892-900. 

Effect  of  such  indorsement  on  con- 
tract of  sale,  i.  884,  885,  892-900. 

Contracts  of  sale,  whether  rescinded 
by  stoppage  in  transitu,  i.  879, 
909.    See  SU^ppage  in  transUu, 

Of  a  stone  as  a  Aezoar  which  was  not 
a  Bezoar.  No  action  lies  against 
vendor,  unless  he  either  knew  it 
not  to  be  a  Bezoar,  or  warranted 
it  to  be  a  Bezoar.  Chandelor  v. 
Lopus,  i.  238.  See  Warranty ; 
Statute  of  Frauds. 
SATISFACTION, 

Accord  and.    See  Accord  and  SaHs- 
faction. 
SCIENTER; 

Must  be  laid  in  action  for  UAae  repre- 
sentation, i.  239,  253,  283. 

Contra  in  action  on  warranty,  i.  253, 
271, 272. 

Allegation  of  fraud  sufficient  without 
aUegation  of  knowledge,  i.  283,  iL 
171-176. 
SCIENTIFIC  PERSONS, 

Their  opinions,  when  admissible  in 
evidence,  i.  628-630,  643,  644. 
SECURITY, 

JPbr  costs,  where  action  brought  in 
name  of  a  fictitious  plaintiff!  i. 
617. 
SEDUCTION, 

Bond  in  consideration  of,  good,  i. 
600,  501,  607. 
SEPARATION  DEEDS, 

Effect  of  13  Eliz.  c.  6,  upon,  i.  43. 

The  law  upon,  settied  in  Wilson  t. 
Wilson,  1.  500. 
SEPARATE  MAINTENANCE.    See 
Husband  and  Wife. 


SERVANT, 
Wrongfully  dismissed,  his  remedy,  ii. 

38,  et  seq. 
Dismissed  without  warning   cannot 

recover  a  month's  wages  in  inde- 
bitatus   assumpsit,  ii.    39.      See 

Master  and  Servant. 
SETTLEMENT, 

When  void  by  stat  27  Eliz.,  L  46. 
SET-OFF, 
Of  agent's  debt  anunst  principaL 

See  I^rudpal  ana  Agent, 
In  case  of  mutual  credit.    See  Bank- 

ruptcy. 
When  let  in  by  form  of  action,  iL 

193,    198.      See    Frineipal   and 

Agent,  and  see  Bankruptcy. 
One  demand  cannot  ordinarily  setK>ff 

against  another  unless  both  are 

held  in  the  same  right,  iL  188, 320. 
But  right  of  set-off  enlarged  in  cases 

of  btankruptcy  and  insolvency,  ii. 

314-319,  320-328. 
Demand    originating    or    acquired 

after  death  of  testator,  cannot  be 

set-off  against  executors,  ii.  325. 
When  demand  pleaded  or  given  in 

evidence  as  a  set-off  in  one  suit,  can 

be  made  the  subject  of  a  recoveir 

in  anotiier,  L  278,  279,  ii.  671,  67l 
SHERIFF, 
When  trover  lies  against  him  at  the 

suit  of  bankrupt^  assignee.    See 

BankrupU^. 
Effect  of  13  Eliz.  c.  5,  upon  his  duty, 

L44. 
When  allowed  to  break  doors,  L  187, 

193.    See  Doors. 
May  break  those  of  a  third  persoui 

when,  L  188. 
May  enter  the  defendant's  own  house 

to  execute  civil  process,  ibid. 
But  not  that  of  a  stranger,  unless 

defendant  or  his  goods  be  therOi 

ibid. 
Must    not  break  open  defendant's 

house    to    execute   civil  prooesSi 

ibid. 
May  break  inner  doors,  ibid. 
Or  outer  ones,  to  retake  after  an 

escape,  ibid. 
Or  to  carrv  off  goods  taken  in  execn- 

tion,  L  190. 
Or  if  forcibly  ejected  to  regain  admis- 

sion,  ibid. 
Or  at  the  king's  suit,  ibid. 
Must  demand  entrance  before  break- 
ing, ibid. 
But  need  not  do  so  before  breaking 

inner  door,  ibid. 
Whether  levy  on  goods  valid  when 
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SHERIFF— continued. 

doors  wrongfoUj  broken  open  to 

make  it,  i.  191,  194. 
Cannot  be  made  a  trespasser  by  the 

relation  of  assignee's  title  in  bank- 

mptcy,  i.  574,  678, 
Qniere,  whether  liable  in  trcner  if  he 

sell  after  bankruptcy;  but  without 

notice,  i.  578-80. 
His  relief  under  the  interpleader  act, 

i.  681. 
SHIPS, 
When  they  pass  to  assignees  of  a 

bankrupt,  under  6  G.  Iv.  c.  116,  s. 

72;  ii.  279. 
SIC  UTERE  TUO   UT  ALIENUM 

NON  LiEDAS, 
Application  of  this  mazimi  i.  363. 
SIGNATURE, 
Of  agreement  within  4th  section  of 

Staiide,  of  Frauds,  i.  376. 
Of  party  to  be  charged,  what,  suffi- 
cient, ii.  286. 
Under   Wills    Act,    of  witness,   ii. 

287. 
— ^— — —  of  person  signing 

for  the  testator,  ibia. 
To  revive  a  claim  barred  by  certifi- 
cate of  a  bankrupt,  ibid. 
Of  acknowledgment  to  take  case  out 

of  statute  of  limitations,  L  709. 

See  lAmUations* 
SIMONY, 

Avoids  contract,  i.  501. 
SOLDIER, 
Liability  of,  for  acts  done  against 

foreigners,  i.  789. 
SOVEREIGN, 
Prince,  his  liability  to   actions  in 

foreign  countries,  i.  788. 
STAMP.    See  Alteration. 
STATUTE, 
Contracts  prohibited  by,  are  void, 

i.  501.    See  Illegality, 
Penalty  implies  prohibition,  i.  502. 
Distinction  between  statutes  impera- 
tive and  directory,  i.  503. 
Explanation    of,    by  contemporary 

usa^e,  i.  358,  n. 
0/ .LimitcUions,    See  Limitatiom. 
0/ Frauds.    See  Frauds. 
3  A  4  W.  IV.  c.  27,— 
Its  effect  on  the  law  of  adverse  pos- 
session, ii.  534-539. 
Rents,  what,  within,  ii.  556. 
Charities  within,  ii.  560. 
Heriots,  how  affected  by,  ii.  556. 
Tithes,  what,  within,  ii.  560. 
Operates  as  a  conveyance,  when  the 

prescribed  period  has  elapsed,  ii. 

559. 


Differs  from  former  enactments  in 

this  respect,  ibid. 
Affecting   Insurances.     See    Lwu- 

ranee. 
6  G.  IV.  c.  16.    See  Bankruptcy. 
Respecting  Fraudulent  Conveyances, 

See  Fraudulent  Conveyance. 
Of  Limitations.    See  Limitations. 
St  29  Car.  2,  respecting  the  obser- 
vance of  the  Sabbath.    See  Sun- 

day. 
Of  t/ses. 
Still  in  force  in  most  parts  of  this 

country,  ii.  456. 
When  deed  will  take  effect  under 

the  statute  of  uses,  or  as  a  statu- 


tory grant,  ibid, 
se  limil 


Use  limited  upon  use  void  at  law, 
and  only  valid  as  a  trust  in  equity, 
ii.  454.    * 
STOPPAGE  IN  TRANSITU, 

When  vendee  becomes  insolvent 
before  final  delivery,  the  vendor 
may  refuse  to  forward  or  deliver 
the  goods,  i.  902. 

Or  may  stop  them  in  transitu,  i.  879- 
884,  901-909. 

What  proof  of  insolvency  must  be 
given  to  justify  such  stoppage  i. 
903. 

Riffht  of  stoppage  may  be  defeated 
By  a  sale  made  in  good  faith,  and 
accompanied  by  a  transfer  of  the 
bill  of  lading,  i.  879-884,  890,  900. 

Stoppage  in  teinsitu  only  arises  as 
between  vendor  and  vendee,  i.  901. 

Is  not  destroyed  by  part  payment, 
nor  bv  the  receipt  and  negotiation 
of  bills,  for  the  whole  price,  i.  903. 

Is  not  defeated  by  delivery  to  agent 
of  vendee,  where  a  fiirther  and 
ultimate  delivery  is  contemplated, 
i.  906. 

What  will  operate  as  a  sufficient 
delivery  to  defeat  the  right  of  stop- 
page, i.  903-907. 

Delivery  of  part  will  not  prevent 
stoppage  or  the  residue,  i.  903. 

Stoppage  in  transitu  without  previous 

authority  from    vendor,    invalid, 

.  unless  ratified  by  him  before  goods 

come  to  the  hands  of  the  vendee, 

i.  907. 

Whether  it  can  be  effected  without 
taking  possession  of  goods,  by 
notice  to  the  vendee,  before  actual 
receipt  bv  him,  i.  907. 

If  the  venaee  fail  before  the  goods 
have  reached  his  possession,  the 
vendor  may  stop  them  in  transitu, 
i.  879-884,  901-909. 
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STOPPAGE  IN  TRANSITU-HJOTi- 
timied, 

Bot  if  in  Buoh  case  the  vendee  have 
transferred  the  bill  of  lading  to  a 
holder  bona  fide  and  for  valne,  the 
right  to  stop  the  goods  in  transitu 
is  thereby  defeated.  Lickbarrow 
V.  Mason,  i.  879,  890. 

Reason  for  allowing  the  vendor  to 
stop  in  transitu,  i.  879,  900,  901. 

First  allowed  in  eqnitj,  i.  879. 

Question  whether  stojppage  in  tran^ 
»Uu  rescinds  the  contract  of  sale, 
discussed,  i.  879,  880,  909. 

The  person  stopping  must  be  a  con- 
signor, i.  881. 

A  mere  surety  cannot  do  so,  ibid. 

Who  are  consignors  within  this  rule, 
L  881,  901. 

The  stoppage  must  take  place  while 
the  goods  are  in  transit^,  i.  886. 

How  long  they  are  so  considered,  i. 
881-883,  903-906. 

Delivery  of  part  not  a  determination, 
of  the  transit  as  to  the  rest,  i.  883, 
903. 

Vendee  cannot  anticipate  the  ter- 
mination of  the  transit,  by  a  mere 
notice  to  the  carrier,  nor  unless 
he  can  obtain  actual  or  construc- 
tive possession  of  the  goods,!.  883, 
884,  906. 

Vendor's  right  to  stop  cannot  be  de- 
feated by  the  enforcement  of  a 
claim  against  vendee,  i.  884. 

Nor  by  an  execution  or  attachment 
against  him,  i.  884,  908. 

Sale  of  goods  by  vendee,  or  assign- 
ment for  benefit  of  his  creditors 
while  in  itinere,  subject  to  the 
vendor's  right  to  stop  in  transitu, 
i.  884,  908. 

Unless  attended  by  a  bona  fide  trans- 
fer of  the  bill  of  lading,  ibid. 

Such  transfer  defeats  the  right  to 
stop  in  transitu,  i.  885. 

Contrci,  if  the  assignee  act  mala  fide, 
ibid. 

If  the  bill  of  lading  contain  a  con- 
dition, the  assignee  takes  subject 
thereto,  ibid- 

A  factor  could  not  formerly  pledge 
the  bill  of  lading,  ibid. 

Though  he  might  sell  it,  ibid. 

In  what  respect  his  powers  are  now 
extended  by  statute,  ibid. 

Decisions  on  the  6  G.  IV.  c.  94,  ibid. 

Amendment  of  the  law  by  6  &  6 
Vict.  c.  39.  ibid. 

Provisions  or  that  act,  i.  888-890. 

Only  relates  to  ^  advaT^ces,*^  u  888. 


Other  cases  still  within  the  old  law, 
ibid. 

Where  a  bill  of  lading  has  been 
pledged  by  the  consignee  the  ven- 
dor may  stop  in  transitu  subject  to 
the  pledge,  i.  888,  889.  See  BiU 
of  hading. 
SUNDAY, 

Only  one  offence  can  be  committed 
by  a  person  on  the  same  day  by 
exercising  his  ordinary  calling  on 
Sunday,  contrary  to  st.  29  Car.  2. 
Crepps  V.  Durden,  i.  800. 
SURETY, 

May  recover  an  indemnity  from  his 

?rincipal,  when,  i.  228-229.    See 
ndemniiy* 

From  his  co-surety,  when,  i.  229-30. 
See  CoTdribviiion, 

Surety  for  bankrupt  lessee,  is  liable 
for  rent  due  between  fiat  and  deli- 
very up  of  the  lease  to  lessor,  L' 
926. 
SURRENDER, 

Of  lease,  ii.  184,  613-618,  663- 
666. 

By   operation    of  law,   ibid.     See 
Estoppel  in  Pais, 
TAIL, 

Issue  in,  their  titie,  when  it  accmesi 
ii.  641. 

Remainderman  and  reversioner  after 
estate  tail,  iL  642. 

Tenant  in  tail,  efiect  of  innocent 
conveyance  in  fee  by,  i.  167, 168, 
169, 170,  ii.  641,  628-632. 

Of  tortious,  do.,  ii.  642,  628,  632. 
TENANCY. 

See  Landlord  and  l^enant 

Holding  over,  when  subject  to  terms 
of  pnor  lease,  ii.  178. 

Entry  under  a  lease  avoided  by  the 
statute  of  frauds,  or  by  any  other 
cause,  will  give  rise  to  a  tenancy 
at  will,  which  the  law  will  construe 
as  a  tenancy  from  year  to  year,  iL 
178-184. 

Law  on  this  point  in  Maine  and 
Massachusetts,  ii.  183. 

Tenancy  at  will,  not  enlarged  -into 
tenancy  from  year  to  year,  con- 
trary to  intention  of  parties,  i.  668, 
ii.  181,  182. 

Tenant  strictly  at  wUl,  not  entitied  to 
notice,  ibid. 
TENANT, 

Entitled  to  deduct  firom  his  rent  cer- 
tain payments,  i.  232-237,  695, 
701.    See  Bent, 

His  remedy  against  his  landlord,  in 
respect  of  payments  made  by  him 
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under  compalsion  of  charges  para- 
moanty  232-237,  i.  695, 701. 

From  year  to  year,  interest  of,  passes 
to  his  personal  representative,  ii. 
182. 

Demising  for  term  of  years,  can  dis- 
train, ibid. 

Lease  from  year  to  yean  how  de- 
scribed in  pleading,  ibid. 

Of  mortgagor,  his  situation,  i.  695, 
700,    701.    See   Mortgagor   and 
Mortgagee. 
TITLE, 

By  Adverse  Possession,  i.  158, 159. 
See  Adverse  Possession, 

When  covenants  will  run  with,  ibid. 

Defect  in  statement  of,  cnred  by  ver- 
dict, i.  762-764. 

Contra,  of  the  statement  of  a  defec- 
tive title,  ibid. 
TORT  FEASOR, 

Not  entitled  to  indemnity  or  contri- 
bution, i.  230,  ii.  457-459. 

Qualifications  of  this  rule,  ibid* 
TRADE, 

Contracts  in  general  restraint  of, 
void,  i.  516-525. 

So  in  partial  restraint  of,  unless  rea- 
sonable, i.  517. 

Mode  of  measurement  where  the  re- 
straint is  partial  in  respect  of  dis- 
tance, ibid. 

Adequacy  of  consideration,  when 
open  to  inquiry,  i.  517-526. 

If  contract  reasonable,  adequacy  of 
consideration  cannot  be  inquired 
into,  i.  518,  525. 

Restraint,  when  unreasonable,  ibid. 

Perpetuities  void  on  account  of  their 
tendency  to  check  trade,  ibid.  See 
Perpetuities. 

A  contract  in  general  restraint  of 
trade  is  void. 

So  is  one  in  partial  restraint  thereof, 
if  nothing  more  appear. 

But  the  latter  may  be  good,  if  reason- 
able, and  for  an  adeouate  consi- 
deration. Mitchell  V.  Reynolds,  i. 
508. 

Thin«i  delivered  in  the  way  of 
trade  cannot  be  distrained,  i.  530, 
534. 

Instruments  of,  conditionally  privi- 
leged from  distress,  i.  526,  532. 
TRADESMAN, 

Liability  of,  for  negligence  of  his 
servant.    See  Master  and  Servant. 

Entries  made  by  his  servant,  when 
admissible  in  evidence,  i.  390-91. 
See  Evidence. 


TRANSFER  OF  NEGOTIABLE  IN- 

STRUMENT.     See  NegotiabU  In^ 

strufnent, 
TRANSITORY  ACTION, 

Differs  from  local,  how,  i.  781. 

Rules   respecting    venue   in.     See 
Venue. 
TRANSITUS.   See  Stoppage  in  Tran- 
situ. 
TRAVERSE.    See  De  L^ria. 

Of  property  in  trover.    See  Trover* 

Of  command,  i.  471,  472. 

When  it  must  be  disjunctite,  i.  587. 

Double,  when  bad,  though  one  part 
immaterial,  i.  587,  588,  596. 

Of  several  matters,  when  allowable. 
See  Pleading. 

Of  a  material  allegation,  is  properly 
concluded  to  the  country.    Robin- 
son V.  Raley,  i.  582,  588,  596. 
TRESPASS, 

For  mesne  profits  cannot  be  sus- 
tained for  injuries  to  land,  held 
adversely  by  another,  i.  484,  485. 
See  Mesne  Projits. 

Nor  by  proof  of  right  or  title  to  land 
without  possession,  ibid. 

When  entry  will  relate  back  to  origin 
of  title,  and  ^ve  a  right  of  suit 
for  prior  injuries,  i.  485,  667, 
698. 

Possession  proves  and  constitutes  a 
sufficient  interest  in  chattels  to 
maintain  trespass,  i.  473. 

May  be  brought  either  by^bailor  or 
bailee,  i.  481,  482. 

But  not  by  one  who  has  parted  with 
the  right  of  property  and  posses- 
sion by  a  lease  for  a  term  certain, 
i.  482,  483. 

Will  not  lie  against  purchaser  who 
receives  goods  in  good  faith  from 
a  vendor  or  bailor  without  title,  L 
487, 488. 

Proper  remedy  under  such  circum- 
stances IS  trover,  ibid. 

Lies  for  injuries  committed  with  force 
or  violence,  i.  553,  558-569. 

As  originally  throwing  a  squib^  which 
having  been  tossed  about  in  self- 
defence  by  other  persons,  at  last 
Eat  out  the  plaintiff's  eye.  Scot  v. 
hephard,  i.  549. 

But  not  for  what  maybe  csWed  fraud 
on  the  whole  case,  or  consequential 
damage,  i.  553,  559. 

Force  is  the  gist  of  trespass;  fraud 
on  the  whole  case  between  the 
parties  at  the  time,  that  of  tres- 
pass, i.  558. 
I      The  force  may  be  implied,  ibid. 
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The  terms  immediate  and  consequen- 
tial explained,  i.  558. 

Continuance  of,  without  fresh  tIo- 
lence  is  a  new  trespass,  i.  554. 

When  it  lies  concurrently  with  owe, 
i.  555. 

Lies  for  criminal  conversation  and 
loss  of  services,  i.  556,  557,  560, 
661. 

For  abduction  of  a  nun,  i.  556. 

Not  of  a  monk,  ibid. 

Where  servant  cannot  maintain  it 
concurrently  with  case,  master 
cannot,  i.  557. 

Lies  b^  a  Minorquin  against  the 
English  governor  for  a  fieilse  im- 
prisonment in  Minorca,  and  if  the 
imprisonment  was  justifiable^  the 

fovernor  must  plead  that  specially, 
[ostyn  V.  Fabrigas,  i.  765. 
TBESPASSEB, 

Ab  initio,  abuse  of  authority  in  law, 
renders  a  man  such,  i.  219.  See 
Authority, 

When  abuse  must  be  replied  specially, 
or  may  be  given  in  evidence  under 
the  replication  de  injuria  sua  pro- 
pria, i.  205,  220. 

Mere  nonfeasance  is  not  such  an 
abuse,  i.  219. 

Irregularity  subsequent  to  distress, 
does  not  render  the  distrainer  a 
trespasser  ab  initio,  ibid. 

When  it  renders  him  a  trespasser,  ib. 

Sheriff  cannot  be  rendered  so  by  rela* 
tion  of  assignee's  title  to   bank- 
ruptcy, i.  578. 
TROVER, 

May  be  maintained  by  the  finder  of 
a  jewel  for  the  conversion  thereof 
by  a  wrong-doer.  Armory  v. 
Delamire,  i.  470. 

Lies  by  assignees  of  bankrupt  for  a 
conversion  of  bankrupt's  goods 
subsequent  to  the  bankruptcy. 
Cooper  V.  Chitty,  i.  562. 
TROVER  and  Replevin  cannot  be  sup- 
ported without  the  allegation  and 
proof  of  title,  i.  472-476. 

But  possession  sufficient  proof  of  title 
against  a  wrong-doer,  L  471,  473- 
478. 

Flea  of  property  in  the  defendant  or 
third  person,  traverse  of  property 
in  plaintiff,  i.  478. 

Traverse  of  plaintiff's  property  puts 
in  issue  plaintiff's  property  <u 
agaiTist  defendant,  i.  471-479. 

Whether  such  a  traverse  can  be  sus- 
tained by  proof  of  lien,  47  9, 


A  present  special  or  general  property 
in  plaintiff  sufficient,  i.  48 1. 

Absolute  reversionary  interest  insuffi- 
cient in  trover  or  replevin,  but  wiQ 
support  case,  i.  482,  483. 

Finder,  bailee,  or  other  person 
charged  or  intrusted  with  safe 
keeping  of  chattel,  may  maintain 
trover,  i.  473,  481. 

Recoverv  in  such  cases  will  be  for 
the  wnole  value  of  the  chattel,  and 
bar  a  subsequent  action  by  the 
owner,  i.  481. 

Cannot  be  maintained  upon  a  wrong- 
ful possession  nor  by  a  mere  ser- 
vant, i.  478,  479,  480. 

Titie  or  property  in  a  third  person 
insufficient  as  a  defence  in  trover 
or  replevin,  unless  it  bars  or  dis- 
proves the  plaintiff's  right  to  pos- 
session as  oetween  himself  and 
the  defendant,  i.  473,  480. 

Trover  or  replevin  will  lie  for  things 
severed  from  the  freehold,  i.  485. 

But  not  where  it  is  in  adverse  poase»> 
sion  of  third  person  or  defendtint, 
ibid. 

Cannot  be  brought  for  chose  in  action, 

•  but  may  for  instrument  by  which  it 
is  evidenced,  i.  486. 

In  such  cases  the  measure  of  damages 
is  plaintiff's  interestin  the  chose  in 
action,  i.  48T. 

Award  of  retorno  habendo  may  be 
refused,  in  replevin,  on  proof  that 
plaintiffs  right  or  titie  has  fiuled  or 
been  determined  since  action 
brought,  i,  484. 

Whether  trover  lies  against  sheriff 
selling  after  bankruptcy  bat  with- 
out notice,  i.  578-9. 
TRUSTS.    See  Uses. 

Whether  trust  can  be  declared  in 
favour  of  stranger,  in  a  deed  of 
bargain  and  sale,  ii.  454,  455. 

When  condition  for  the  benefit  of  a 
stranger,  will  enure  in  equity,  is  a 
trust  in  his  favour,  i.  114,  115. 

For  accumulation,  when  good,  L 
524. 

For  married  woman,  an  exception  to 
the  ffeneral  rule  against  restraints 
of  alienation,  i.  522. 
TRUSTEES, 

Not  recognized  as  such  by  Courts  of 
Law,  generally  speaking,  ii.  383. 

To  what  extent  noticed,  ii.  384. 

How  far  trustee  liable  at  law  to  cestui 
que  trust,  ibid. 

Efifect  of  lapse  of  time  on  their  title 
to  land,  ii.  550-52. 
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UBI  JUS  IBI  REMEDIUM, 

Application  of  tius  maximi  L  360, 
365. 
UNDERLEASE^ 

Condition  against    See  ChndUion, 

Under  lessee  not  liable  on  coTenants 
in  the  original  lease,  i.  176. 

Bat  bound  by  conditions,  i.  109. 

When  payments  by,  to  paramonnt, 
good  against  immediate  landlord, 
1.  232,  236. 
USAGE.    See  Chukm. 
USES, 

Use  commencing  in  fiitnro,  may  be 
raised  by  a  covenant  to  stand 
seised  or  bargain  and  sale,  ii.  451, 
452. 

What  consideration  will  support,  ii. 
452. 

A  use  limited  npon  a  use,  (as  where 
land  is  bargained  and  sold  to  one 
man  for  the  nse  of  another,)  is 
void  at  law,  thongh  good  as  a  trost 
in  equity,  iL  454. 
USUEY, 

Avoids  bond,  i.  501. 
VADIUM.    See  JJoamsni. 
VALUE, 

Presumption  of.    See  J^rta/wmpHion, 
VABIANUE.    See  VerdUsL 

Between  Pleadings  and  Evidence. 
In  an  action  against  the  sheriff  for 
taking  goods  without  leaving  a 
year's  rent,  the  declaration  need 
not  state  aU  the  particulars  of  the 
demise ;  but  if  it  does,  and  they 
are  not  proved  as  stated,  there 
shall  be  a  nonsuit.  Bristow  v. 
Wriffht.  i.  Y37,  751-758. 

From  declaration,  in  evidence  given 
to  take  case  out  of  the  statute  of 
of  limitations,  L  722-723. 

Between  averment  in  pleading  and 
the  evidence,  when  &tal,  L  740. 

Immaterial  when  the  whole  averment 
may  be  struck  out  as  surplusage, 
ibid. 

Use  of  videlicet  in  preventing  vari- 
ances, ibid. 

Effect  of  doctrine  of  variances  in 
leuffihening  pleadings,  i.  741. 

In  what  cases  now  amendable  by 
statute,  L  741-743. 

In  setting  out  custom  or  prescription, 
when  cured,  i.  747. 

In  criminal  cases  variance  can  be 
amended  since  11  ft  12  Vict,  c  44, 
i.  742. 

Immaterial  averments  might  for- 
merly be  rejected  as  in  civil  cases, 
i749. 
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Sufficient  to  prove  a  substantive 
offence  laid  in  indictment,  i. 
750. 

Provided  it  was  of  the  same  degree 
as  the  offence  charged,  ibid. 

Non-joinder  of  parties  by  whom  a 
contract    is  made,  no    variance, 
i.  647 ;  aliter  of  those  with  whom 
it  is  made,  i,  648,  649. 
VENDOR  AND  PURCHASER, 

See    SctU.    Stoppcigt   m    ircamitH. 
Bill  of  Lading, 
VENUE, 

Where  to  be  laid  in  an  action  for  in- 
jury done  in  a  foreign  country. 
See  Mostyn  v.  Frabrigas,  i.  765. 

In  civil  actions.  History  of  law  re- 
lating to,  L  781-785. 

Distinction  between  locality  of.  in 
local  and  transitory  actions,  L  782, 
790. 

Effect  of  St.  6  R.  IL  c.  2,  on  venues  in 
transitory  actions,  i.  782. 

Construction  of  that  statute,  ibid. 

Effect  of  St.  34  Hen.  VIIL  c  34^  on 
'  venues  in  actions  of  covenant,  ibid. 

Wrong  venue,  in  what  cases  cured 
by  stats.  16  h  17  Car.  IL  o.  8,  of 
Jeofails,  i.  783. 

Venue  in  some  transitory  actions  may 
be  changed  on  motion,  ibid. 

Practice  concerning  such  motions, 
i.  783,  784. 

Venue,  how  brought  back  on  under- 
taking, L  784. 

Difference  between  applications  to 
change  the  venue  on  common,  and 
on  special  grounds,  L  784,  785. 

Period  at  which  tiie  application 
should  be  made.  ibid. 

Venue  in  local  actions  formerly  could 
not  be  changed,  L  785. 

May  now  be  so,  ibid. 
VERDICT, 

Aider  by,  i.  758-765. 

Maj  cure  the  statement  of  a  titie  de« 
fectively  set  out,  i.  762-765. 

But  not  the  statement  of  a  defective 
titie,  ibid. 

In  other  words :  ti&e  declaration  must 
state  a  cause  of  action.  If  some 
matter  material  to  the  cause  of 
action  be  averred  only  impliedly, 
inferentially,  indirectiy,  or  with  too 
much  generality,  yet  substantially 
be  averred,  the  defect  in  the  form 
and  manner  of  the  allegation, 
will  be  commonly^  cured  bv  vei^ 
diet,  but  if  not  stated  in  tne  de- 
claration at  all,  the  omission  can- 
not be  supplied  by  verdict   Rush- 
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ton    7.    AspinaUy   i.     16B,    762- 
765. 

Cures  omission  to  state  express  pro- 
mise,  when,  L  762. 

EstopSi  when.    See  Eskppd, 

Does  not   operate  as   an   estoppel 
before  jndgment,  ii.  687. 
VIDELICET, 

Utility  of,  in  preventing  variances, 
i.  740. 
VISITOR, 

Of  college,  effect  of  his  sentence,  u, 
697. 
VOID  AND  VOIDABLE, 

Estates  and  contracts  conditioned 
to  be  void,  npon  the  de&nlt  of  one 
party,  may  generally  notwithstand- 
ing be  amrmed  and  enforced  by 
the  other,  i.  90,  99, 100. 

And  so  of  sales  vitiated  by  fraud, 
or  by  a  bankmpt,  which  are  void- 
able only,  and  may  be  affirmed  and 
enforced  by  the  vendor  or  the 
assignees,  i.  276,  ii.  193,  196. 
WAGERS, 

How  far  afiected  by  the  acts  regulat- 
ing insurance,  ii.  298,  302. 

Wager  Act,  8  A  9  Vict,  c.  109,  s.  18, 
ii.  302. 

When  contrary  to  morality  or  policy, 
or  otherwise  illegal,  void,  ii.  305, 
306. 

Valid  at  common  law  when  not  in 
opposition  to  public  policy,  ii.  299, 
305. 

Held  invalid  in  many  of  the  States  of 
this  country,  ii.  306. 

Where  wager  is  invalid,  money 
staked,  may  be  recovered  from 
stakeholder  on  notice,  before  pay- 
ment to  winner,  ii.  307, 458. 

Cannot  be  recovered  back  after 
actual  payment  to  winner,  ibid. 

Remedy  given  in  some  of  the  States 
by  statute,  ibid.    See  Jknmmce, 
WAIVER, 

Of  breach  of  a  condition,  L  87,  88, 
93-99. 

Of  tort  in  order  to  bring  assumpsit, 
i.  581. 

Parol  waiver  of  written  contract 
valid,  i.  463. 

Unless  contract  required  by  statute 
to  be  in  writing,  i.  463. 
WARRANT  OF  ATTORNEY, 

By  inscdvent.    See  Buokjency, 
WARRANTY, 

In  sale  ofckaUeU, 

Warranty  of  title  ordinarily  implied 
in  sale  of  chattels,  i.  242,  243. 


But  not  of  quality,  i  238,  242-248. 

Unless  under  special  dicnmstances, 
i.  247-252. 

Sale  of  provisions  for  domestic  use, 
an  implied  afi&rmation  that  thev 
are  fit  for  that  purpose,  on  which 
a  recovery  may  be  had,  on  proof 
that  the  vendor  knew  of  iheir  un- 
fitness, i.  251,  254. 

Would  seem  not  to  imply  a  warranty 
of  their  fitness,  ibid. 

Usage  or  custom  that  wairant^ 
shall  be  implied,  held  invalid,  i. 
252. 

When  sale  for  a  particular  purpose, 
will  imply  warranty  that  gooda 
are  fit  for  that  puipose,  i.  24S>251. 

Sale  may  be  avoided  or  action 
brought,  for  wilful  misrepresenta- 
tion on  the  part  of  the  vendor,  L 
251,  255. 

Or  where  vendor  has  not  fulfilled 
contract  of  sale,  by  tendering  or  de- 
livering that  which  he  agroed  to 
sell,  i.  256-259. 

Sales  by  sample  are  within  this  prin- 
ciple, ibid. 

Contract  will  be  fulfilled  by  the  de- 
livery of  goods  corresponding  in 
kind,  whe&er  they  are  or  are  not 
what  they  were  described  as  being 
in  point  of  quality,  L  259-261. 

Distinction  between  deficiency  in 
quality,  and  in  kind,  L  259,  261, 
269. 

Where  chattels  sold  cannot  be  in- 
spected, subject-matter  of  contract 
must  be  ascertained  by  its  terms, 
i.  257-259. 

Aliter,  where  they  are  or  may  be  ex- 
amined by  the  vendee,  ibia. 

No  particular  words  necessary  to 
create  warranty  of  quality  in  sales 
of  chattels;  an  expressed  inten- 
tion to  warrant,  sufficient,  i  238, 
264,  265. 

What  expressions  amount  to  war- 
ranty, ibid. 

Difierence  between  warranties  and 
representations,  ibid. 

When  written  or  spoken  words  of 
description,  form  put  of  Uie  con- 
tract of  sale,  and  will  sustain  ac- 
tion unless  substantially  complied 
with,  i.  257,  264,  267-270. 

Distinction  between  a  warranty,  and 
a  stipulation  entering  into  the  es- 
sence of  the  contract,  L  250,  256- 
270. 

Breach  of  warranty  does  not  justify 
avoidance  of  contract  aad  return 
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of  goodBy  and  can  only  be  taken 
advantage  of  by  anit  for  damages, 
or  as  defence  to  snit  for  purchase- 
money,  i.  264-276. 

Bnt  sale  may  be  avoided  for  fraudu- 
lent misrepresentation  of  quality, 
or  fiulure  to  deliver  subject-matter 
of  contract,  i.  262-266,  273,  274. 

Wbat  misrepresentation  or  conceal- 
ment fraudulent,  i.  264,  256,  273, 
274. 

Wben  and  to  what  extent,  fraud  or 
breach  of  warranty  in  Uie  sale  of 
chattels,  will  be  a  defence  to  an 
action  Drought  for  the  price,  i. 
276283. 

When  and  under  what  cironmstanoes 
a  defence  to  an  action  brought  on 
a  bond  or  negotiable  instrument, 
i.  281,  282, 606. 

Entire  contract  of  sale  cannot  be  ap- 
portioned, and  must  either  be  con- 
nrmed  or  set  aside  as  a  whole,  L 
276-278. 

Remedies  open  to  vendee  of  war- 
ranted chattel  on  breadi  of  war- 
ranty, L  276-283. 

Not  necessary  in  declaring  on  war- 
ranty to  lay  a  scienter,  i.  239, 271, 
272. 

Action,  on  may  be  brought  either  in 
ease,  or  assumpsit,  ibid. 

Advantage  of  declaring  in  case,  L 
272, 

Wcmxmity  oftUU  to  land. 

What  words  of  conveyance  implv 
warranty  of  title  in  sales  of  lana, 
i.  180. 

Formerly  a  covenant  real,  i.  166-168, 
ii.  633.  "^ 

Now  construed  in  this  country  as  a 
covenant  personal,  ibid. 

When  and  to  what  extent  an  estop- 
pel, iL  626-636.    See  EstoppeL 

Wnen  warranty  by  ancestor  inll  bar 
issue  in  tail,  ii.  630, 632. 

Operation  o^  in  deeds  of  bargain  and 
sale,  and  other  innocent  convey- 
ances, i.  167,  168,  iL  627-632. 

Ceased  to  operate  at  common  law,  on 
the  determination  of  the  estate  to 
which  it  was  attached,  and  only 
barred  titles  which  were  divested 
and  put  to  a  right  of  entry  or  ac- 
tion, at  the  time  when  it  was 
made,  i.   168,  ii.  627-633. 

But  now  construed  as  a  covenant 
personal,  and  may  continue  to  ex- 
ist after  the  expiration  of  the  es- 
tate wanmnted,  1. 168-170,  iL  633. 


When  it  runs  with  land,  ibid.    See 
Covenant 
WIFE.    See  Husband  and  Wife. 
WILL, 

A  voluntary  conveyance  within  27 
Elii.  c  4,  L  46. 
WITNESS, 

Infidels,  nirmerly  incompetent  as  wit- 
nesses, L  644. 

Contra  now,  if  thev  profess  a  reli- 
gious belief,  i.  641,  644. 

Disbelief  in  existence  of  (}od,  ren- 
ders witness  incompetent,  L  639, 
641,  646-647. 

But  a  belief  in  God  sufficient  for 
competency,  without  belief  in  fu- 
ture state,  ibid. 

Whether  present  declarations  of  be- 
lief, on  the  part  of  witness,  can  be 
received  as  evidence  of  competen- 
cy, where  past  declarations  of  dis- 
belief established  against  him,  L 
647,  648. 

Trial  may  be  postooned  that  infant 
witness  may  be  instructed,  i. 
646. 

Contra  of  adult  witness,  ibid. 

Quakers  and  Moravians  may  be  wit- 
nesses, ibid. 

Excommunicated  persons,  ibid. 

The  depositions  of  witnesses  profess- 
ing the  Oenioo  religion,  who  were 
sworn  according  to  the  ceremonies 
of  their  own  religion,  taken  under  a 
commission  in  Chancery,  admitted 
to  be  read  in  evidence.  Omichund 
V.  Barker,  L  636. 

In  general,  a  person  is  a  competent 
witness  unless  he  be  interested  in 
the  event  of  the  suit ;  and  in  some 
cases  even  an  interested  person  is 
a  competent  witness  from  necess- 
sity,  iL  76,  160-162. 

Thus  a  broker  who  underwrites  a 
policy  of  insurance,  after  getting 
it  underwritten  by  others,  is  a  com- 
petent witness  for  the  defendant  in 
an  action  against  anv  of  those  who 
underwrote  before  him.  And  if 
he  had  engaeed  to  contribute  to 
the  defendanrs  costs,  and  has  an 
action  depending  against  himself 
on  the  same  policy,  and  has  joined 
as  a  plaintiff  in  a  bill  in  equity  for 
a  discovery,  the  objections  arising 
from  these  circumstances  may  be 
removed  by  the  defendant's  re- 
leasing him  from  any  contribution 
to  the  costs  in  law  or  in  equitv,  and 
by  an  offer  by  himself  and  the  de- 
fendant to  pay  the  costs  in  equity 
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and  to  dismiBS  the  bill  as  to  them. 
Bent  T.  Baker;  li.  76. 

Interested  witnesses  incompetent^  iL 
84,  86,  93. 

Exceptions  on  ground  of  necessity, 
ii.  126,  150-162. 

Interest  most  be  legal,  and  not  hon- 
orary or  imaginary,  ii.  93,  163. 

Test  of  competency,  li.  84,  93. 

Strong  probability  of  bias  not 
amounting  to  interest,  does  not 
disqualify,  ii.  84-86,  93. 

Cases  incompetent  from  interest,  di- 
visible into  two  classes,  ibid. 

Bemote  and  uncertain  interest  insuf- 
ficient, ii.  93,  94. 108. 

Witness  cannot  refuse  his  testimony, 
because  it  may  be  prejudicial  to 
his  interest,  or  expose  him  to  a 
civil  action,  iL  100. 

Nor  refuse  to  accept  release  executed 
for  the  purpose  of  restoring  his 
competency,  ii.  163. 

Competency  may  be  restored  by  re- 
lease or  assignment  of  the  cause 
which  produces  it,  ii.  87,  108, 
163-166. 

Unless  shown  to  be  fraudulent  or 
colourable,  iL  163-166. 

Cases  on  this  point  in  Pennsylvania, 

.  ibid. 

Competency  o£  witness  must  be  de- 
terminea  by  the  court,  and  not  by 
the  jury,  iL  162. 

Rule  in  this  country,  ibid. 

When  witness  examined  on  the  voir 
dire,  his  own  statements  evidence 
in  fitvor  of  his  competency  as  well 
as  against  it,  iL  122, 162. 

But  not  where  he  is  prima  &cie  in- 
competent, or  shown  to  be  so  by 
extrinsic  testimony,  ibid. 

Presumption  in  fistvour  of  compe- 
tency, ii.  93. 

When  ol3Jection  to  competency  must 
be  taken,  ii.  162. 

Parties  to  the  record  incompetent 
as  witnesses  in  their  own  behalf, 
ii.  94. 
And  may  reftise  to  give  evidence  for 
opposite  party,  ii.  99,  100. 

But    competent   in    his   &voar   if 

willing  to  testify,  ii.  96-99. 
May  be  competent  on  the  ground  of 

necessity,  li.  160,  161. 
Or  when  tneir  connexion  with  the 
suit  has  been  terminated  by  a 
verdict  in  their  &vour,  or  on  the 
Unround  of  in&ncy  os  bankruptcy, 
iL  96-99. 


dgnor  of  chose  in  action,  compe- 
tent as  a  witness  for  the  defence, 

in  a  suit  brought  in  his  own  name 

for  the  bene&  of  the  assignee,  iL 

96,  96. 
Who  are  to  be  considered  as  parties, 

iL  99, 100. 
Executors  and  administrators  when 

incompetent,  ii.  102, 103. 
Husband  and  wife  incompetent  as 

witnesses  for  or  against  each  other, 

ii.  104-106. 
Their  competency  not  restored  by 

recent  statutes  in  Engkmd  and 

New  York,  ibid. 
Witness  incompetent  when  liable  to 

costs,  iL  103,  104. 
To  throw  burden  on  anofther,  which 

rests  prima  facie  on  himself^  ii. 

117-126. 
Or  when  directly  interested  in  event 

of  suit,  ii.  106-116. 
Corporators,  iL  106,  107. 
Legatees,  distributees  and  creditors, 

ii.  107, 110. 
Partners,  iL  111,  112. 
Tenants  in  common,  iL  116. 
Owners  and  occupiers  of  land.  iL 

113,  114. 
Landlord  and  tenant,   iL  113,  114, 

139. 
Bankrupts  and  insolvents,  iL  98, 112. 
Competency  where  interest  balanced, 

iL  139,  140. 
Of  servant  for  master,  iL  124, 126, 

129-131. 
Of  agent  for  principal,  and  principal 

for  agent,  u.  126,  129, 131,  160. 
Of  vendor  or  grantor,  for  grantee  or 

vendee,  ii.  127, 128,  139, 140. 
^Of  one  co-contractor  for  or  against 

another,  iL  132-137. 
Of  principal  for  surety,  and  surety 

for  principal.  iL  137, 138. 
Of  assignor  of  chose  in  action  for 

or  against  assignee,  ii.  96,  96, 101, 

127. 
Of  debtor  for  or  against  creditor,  iL 

109-111, 140. 
When  veraict  or  judgment  may  be 

used  as  evidence,  for  or  against 

witness  in  subsequent  action,  iL 

127-131. 
Of  parties  to  negotiable  paper,  when 

called  by  the  defendant  iL  141- 

144. 
Rule  in  Walton  v.  Shelley,  iL  144- 

148. 
Of  parties  to  negotiable  paper  when 

called  for  plaintiff,  ii.  148-149. 
Competency    of  pairtieB   of  record 
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and  interested  witnesses,  to  give 
evidence,  restored  in  England  and 
in  some  of  the  States  of  this 
conntry  by  statate,  ii.  89,  156. 

Effect  of  these  statutes,  on  competency 
of  husband  and  wife,  as  witnesses 
for  or  against  each  other,  ii.  105, 
106. 

Signature  of  witness,  under  Wills 
Act.    See  Signature, 

Opinion  of  witness  generally  inadmis- 
siblein  evidence,  i.  627-63 1,643,644. 

Except  on  scientinc  questions,  ibid. 
WORD, 

Ordinary  meaning  of,  altered  by  cus- 
tom of  country,  i.  679. 

Cannot  be  so  if  defined  by  the  legis- 
lature, ibid. 
WRITTEN  INSTRUMENT, 

Cannot  be  contradicted  or  varied  by 
parol  evidence,  L  680. 


Except  to  rebut  fraud,  i.  439,  504. 

May  be  varied  or  abrogated  when 
executory,  before  breach,  by  sub- 
sequent verbal  agreement,  i.  462- 
467. 

But  not  when  the  contract  which  it 
sets  forth  is  executed,  ibid. 

Nor  when  a  writing  is  made  essen- 
tial by  statute  to  the  formation  of 
the  contract,  i.  462. 

In  what  cases  may  be  explained,  or 
terms  added  to  it  by  custom,  i. 
675-681. 

Alteration  in,  effect  of,  i.  957,  958. 
WRONG-DOER, 

Not  entitled  to  contribution  or  indem- 
nity, L  230,  23L  See  ContrHm- 
Hon, 

Qualifications  of  this  rule,  ibid. 

Mere  possession  sufficient  to  sus- 
tain action  against,  i.  470,  473- 
481. 


SUPPLEMENTAL  NOTE  TO  COGGS  v.  BERNARD. 


ON  THB  LIABILITT  OF  IirNKSEPBBS,  AND  OF  THB  OAEBIIRS  OT  PASSBN- 

G£BS  BY  BAILWAY8. 

To  come  in  Vol.  1,  on  p.  310,  after  the  words  "  its  application  any  where,"  on 
the  14tii  line  from  the  top. 

SiNOB  the  remarks  on  pp.  809  and  310  were  written^  the  legislatures 
of  New  York  and  Pennsylvania  have  interposed  to  relieve  innkeepers  to 
the  extent  snggested  by  the  remarks  on  those  pages.  The  former  Statei 
by  <<an  Acf'  of  April  13th,  1855,  <<to  regulate  the  liability  of  hotel 
keepers"  has  provided  that,  whenever  the  proprietor  of  any  hotel  shall 
provide  a  safe  in  the  office  of  such  hotel,  or  other  convenient  place  for 
the  safe  keeping  of  any  money,  jewels,  or  ornaments  belonging  to  the 
guests,  and  shall  notify  the  guests  by  posting  a  notice  (stating  the  fact 
that  such  a  safe  is  provided  in  which  such  money,  jewels  or  ornaments 
may  be  deposited)  in  the  room  or  rooms  occupied  by  such  guest,  in  a 
conspicuous  manner,  then  if  such  guest  shall  neglect  to  deposit  such 
money  &c.,  in  such  safe,  then  the  proprietor  shall  not  be  liable  for  any 
loss  of  such  money,  jewels  or  ornaments  sustained  by  such  guest  by  theft 
or  otherwise. 

The  Pennsylvania  Act  of  May  7th,  1855,  to  protect  keepers  of  Hotels, 
Inns,  and  Boarding  houses,  is  more  prudently  drawn.  It  enacts,  Seotion  1. 
<<  That  whenever  the  proprietor  or  proprietors  of  any  hotel,  inn  or  boarding 
house,  shall  provide  a  good,  sufficient  and  secure  safe  in  the  office  of  such 
hotel  or  other  convenient  place  for  the  safe  keeping  of  any  money,  goods, 
jewelry  and  valuables  belonging  to  the  guests  and  boarders  of  such  hotel, 
inn  or  boarding  house,  and  shall  notify  the  guests  and  boarders  thereof, 
by  placing  in  every  lodging  room,  parlor  and  public  hall  and  other  con- 
spicuous places,  printed  cards  or  notices,  stating  the  fact  that  such  safe 
is  provided,  in  which  such  goods,  jewelry  and  valuables  may  be  deposited, 
and  that  the  proprietor  or  proprietors  thereof  will  not  be  responsible  for 
said  money,  goods,  jewelry  and  valuables  unless  deposited  in  said  safe ; 
and  if  any  such  guest  or  boarder  shall  neglect  to  deposit  such  money, 
goods,  jewelry  or  valuables  in  such  safe,  the  proprietor  or  proprietors 
aforesaid  shall  not  be  liable  for  any  loss  of  such  money,  goods,  jewelry  or 
valuables,  sustained  by  such  guest  by  theft  or  otherwise :  Provided^  That 
nothing  herein  contained  shall  apply  to  such  an  amount  of  money,  and 
such  articles  of  goods,  jewelry  and  valuables,  as  is  usual,  common  and 


NOTE, 

prudent  for  any  saoh  gnest  or  boarder  to  retain  in  hiB  room,  or  about  his 
person. 

<<  Sxonoir  2.  That  whenever  the  proprietor  or  proprietors  of  any  hotel, 
inn  or  boarding  hoose  shall  post  in  a  conspicnons  manner  as  aforesaid, 
notices  requiring  said  gnest  or  boarder  to  bolt  the  door  of  the  room  or 
rooms  occupied  by  the  said  guest  or  boarder,  or  in  leaving  the  said  room 
or  rooms  to  lock  the  door  and  to  deposit  the  key  or  keys  with  the  proprie- 
tor or  the  clerk  at  the  office;  and  if  such  guest  or  boarder  shall  neglect 
so  to  do,  the  proprietor  or  proprietors  as  aforesaid  shall  not  be  liable  for 
any  baggage  of  such  guest  or  boarder,  which  may  be  stolen  from  said 
room  or  rooms :  Provided^  That  said  proprietor  or  proprietors  shall  clearly 
establish  the  fact  of  said  room  or  rooms  having  been  left  unbolted  or 
unlocked  by  said  guest  or  boarder,  at  the  time  of  the  loss  of  said  baggage 
as  aforesaid/' 


For  an  essay  ''On  the  Liability  of  Rail  Road  Companies  to  provide  Double 
Tracks/'  the  reader  is  referred  to  the  Philadelphia  Legal  Intelligencer  of  October 
19th,  1866,  in  which  the  author,  assuming  the  position  that  all  rail-road  compa- 
nies which  own  the  road  are  bound  to  provide  a  sufficient  road,  as  well  as  sufficient 
carriages  and  engineers,  considers  at  some  length  the  cases  in  which  a  company 
is  bound  to  provide  double  tracks  for  its  travellers. 


THE  FTTLLEST,  THE  LATEST,  AND  THE  BEST 
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or  THE 

COMMON  LAW .  COURTS  OF  ENGLAND, 

Containing  the  Cases  decided  in  the  Queen's  Benoli,  Common  Bench,  and  Niei 
Prius  Courts,  from  1813  to  1855,  and  in  the  Court  of  Exchequer  and  Exche- 
quer Chamber,  from  1824  to  1855^  are  found  in 

The  REGULAK  and  AUTHORITATIVE  Series  of  the 

ENGLISH  COMMON  LAW 
ENGLISH  EXCHEQUER  REPORTS, 

Which  present  the  following  claims  to  the  support  of  the  profession : 

1.  They  are  the  only  series  issued  as  the  AUXHOBiTATiyE  and  aoknow* 
LEDQED  medium  by  which  the  decisions  of  the  Law  Courts  of  England  axe 
made  public. 

2.  They  contain  later  Ebports  than  the  Boston  series,  are  more  fxjllt  and 
MORE  ABLY  reported,  and  so  arranged  by  preservation  of  the  original  paging, 
that  references  in  reports  or  by  elementaiy  writers,  can  be  traced  as  readily  as  in 
the  English  editions. 

^aV^  Vol.  i,  BUii  A  Blftokbnrne'B  (76  B.  0.  L.  R.)  Reports  (Q.  B.)  to  Jsanury,  1864,  wm 
publiBhed  by  iu  in  Jane,  1854.  At  that  time,  the  lait  Qneen'i  Bench  case  printed  in  the 
Boston  Law  and  Eqnity  Reports,  was  of  June  26, 1868.  Cor  volome  contained  eases  decided 
five  months  later.  The  Queen's  Benoh  cases  to  Norember  26, 1863,  were  published  in  the 
Boston  series  in  August^  1864,  two  months  after  we  had  distributed  the  same  oases. 

YoL  8,  Ellis  A  Blackbume  (77  K  C.  L.  R.),  with  eases  to  the  end  of  Trinity  Term,  1864, 
was  published  when  the  latest  ease  of  Queen's  Benoh  decisions  in  the  Boston  series,  was  of 
February  8, 1864,  more  than  four  months  behind  the  regular  reporters. 

Exchequer  Reports,  toI.  9  (Welsby,  Hurlstone  A  Gordon),  distributed  by  us  January  11, 
1866,  contains  cases  to  May  10, 1864.  The  last  Exchequer  case  then  in  the  Boston  series,  was 
decided  February  9, 1864,  four  months  behind  the  regular  Reporter,  issued  in  Philadelphiib 

(3) 


T.  &  J.  W.  JOHNSON'S  LAW  PUBLICATIONS. 


8.  They  contain  more  oases  decided  by  Uie  courts  represented^  than  any 
oiher  series  issued  in  dus  country. 


Vol.  77  Eholuh  Coiofov  Law  (8  E.  A  B,),  reports  KiaBTT-8ix  CMes  dedded  in  the 
Qaeen's  Bench  aince  Jsnuary  11, 1364,  while  but  viftt-xioht  Qneen's  Bench  cases,  decided 
since  January  1,  1854,  are  found  scattered  among  Vols.  22,  24»  and  25,  of  the  Boston  Law 
and  Equity. 

Vol.  78  E.  C.  L.  B.  (5  J.  Scott),  reports  sizTT-nra  cases  decided  since  Not.  13,  I85S,  in 
the  CoMicov  Pleas,  while  the  L.  A  E.  has  but  nnT-SBVnii  oases  in  that  Court  since  the 
same  period,  to  voL  25  indusiye. 

Vol.  9  EzGEBQUBB  Bbpobts  CWblbbt,  Hublbtomb  a  Gobdov),  reports  om  smrDBBD  abd 
9KV  0A8BB  in  the  Coubts  of  Ezcebqubb,  decided  since  June  24, 1853,  while  since  the  same 
date,  the  L.  A  E.  reports  107  cases,  scattered  through  toIs.  20,  22,  24,  and  25. 

4.  They  are  almost  exolusiyelt  cited  in  argument  of  counsel;  and  referred 
to  by  Elementary  Writers  for  Law  Authorities.  See  Smith's  Leading  CSasefl, 
Smi^'s  Contracts,  Smith's  Landlord  and  Tenant;  by  Maude ;  Byles  on  Bills  and 
Promissory  Notes,  Broom's  Legal  Maxims,  Broom's  Commentaries  on  the  Lam 
of  England;  or  almost  any  recent  Law  Book  issued  in  England. 

5.  The  Boston  Law  and  Equity  is  made  up  in  this  country  from  the  Law 
Journal;  Jurist,  Times,  and  other  Law  periodicals,  of  a  weekly,  monthly,  or  quar- 
terly character,  and  being  unknown  in  England,  is  never  cited  in  Court,  or 
REFERRED  TO  by  Law  Writers.  The  periodicals  from  which  it  is  extracted,  are 
occasionally  cited  under  their  own  particular  names,  but  they  do  not  possess  that 
permanent  value,  even  in  England^  which  is  all-important  in  a  series  of  B^eports. 

6.  The  Philadelphia  Reports  are  edited  by  Judge  Sharswood  and  by  Judge 
Hare,  whose  labours  as  editors  and  as  authors  have  made  them  so  well  and  so 
favourably  known  to  the  profession. 

These  series  of  Reports  are  by  the  regular  reporters,  and  form  part  of 
the  great  chain  of  English  authorities  at  Common  Law,  extending  from  the  Year 
Books  to  the  present  time.  They  are  the  ONLT  SERIES  issued  by  AUTHO- 
RITY AND  UNDER  SANCTION  OF  THE  COURT,  or  cited,  with  but  few 
exceptions,  by  Elementary  Writers.-  Being  printed  without  condensation  or 
omission,  ably  edited  by  Hon.  Geo.  Sharswood  and  Hon.  J.  I.  Clark  Hare, 
and  issued  in  this  country  immediately  upon  tkeir  completion  in  England,  the 
regular  and  authoritative  series  of  the  English  Common  Law  and  Exchequer 
Reports  presents  inducements  and  advantages  greater  than  those  offered  by  any 
other  series  of  English  or  American  Reports.  In  cheapnessy  pracHccU  vo^iie, 
authority,  and  in  punctuality  of  appearance,  the  great  elements  of  value,  they 
are  unsurpoMed  by  any  other  English  Reports  publbhed  in  the  United  States. 
The  same  difference  exists  between  them  and  the  opposition  Reports  issued  in 
the  English  periodicals,  as  is  found  between  the  regular  State  BeportM  and  the 
issues  of  the  various  Law  Magazines  in  this  country. 


INDEX  TO  ENGLISH  COMMON  LAW  REPORTS, 

'  S  VOLS.  8vo. 

A  General  Index  to  all  the  Points  decided  in  the  English  Common  Law  Re- 
ports from  1813  to  the  present  time,  by  Oeo.  W.  Biddle  and  R.  C.  MoMur* 
TRIE,  Esquires.     (In  preparation  and  nearly  finished.) 
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THE  ENGLISH  COMMON  LAW  REPORTS, 

IN  78  VOLUMES, 

Oontun,  wiih  few  ezoeptions,  a  /uU  reprint  of  aU  the  cases  decided  in  the 
Courte  of  KING'S  and  QUEEN'S  BENCH,  COMMON  PLEAS,  and  at  NISI 
PBIUS,  from  1813  to  Uie  present  time, 

by  jttdgbs  ot  ths  hiahsst  distinction, 

Tenterdbn,  Tindal,  Wilde,  Talfourd, 

Parke,  Benman,  Jebvis,  Coleridge, 

Alderson,  Lord  Campbell,  Williams,  etc.,  etc. 

Reported  by  Adolplms  k  Ellis,  Ellis  k  Blackburn,  Scott,  Bamewall  k  Add* 
pbns,  Bamewall  k  Cresswell,  Bamewall  k  Alderson,  Bingham,  Broderip  &  Bing- 
ham, Canington  k  Paine,  Manning  &  Granger,  Holt,  Starkie,  Tannton,  and 
numerons  others.  The  English  editions  fill  nearly  150  volumes,  and  008!F 
more  than  treble  the  price  of  the  American  series. 

Volumes  after  66  contain  Notes  and  Kefebxnces  to  American  Deoisions, 
by  Hon.  George  Sharswood. 

Price  per  volume,  1  to  43,  containing  TWO  English  volumes     .    .    •    93.50 
Price  per  volume,  after  43,  containing  one  English  volume,  or  new 
volumes,  as  issued,  containing  about  1000  EngHsh  pages,  printed 
in  full,  and  bound  in  the  best  style,  with  notes  and  references  to 
American  cases,  by  Hon.  George  Sharswood, 92.50 

"We  regard  the  Exchequer  Reports  and  the  English  Common  Law  Reports  nnabridged,  as 
inyalnable  to  the  legal  profession  in  this  ooantry.  On  questions  of  Eqnity,  Commercial  and 
Common  Law,  they  contain  all  that  is  needful  for  the  practitioner,  and  are  oomparatiTely/rM 
from  long  diseuuiont  upon  eonttitutxonal  lato  and  constructiont  of  local  8tatute9f  with  which  our 
several  State  Reports  are  necessarily  encumbered,  as  a  result  of  an  ezoessire  love  of  change  and 
oyer  legislatiott. 

'*  We  most  certainly  should  recommend  the  legal  profession  in  this  State,  on  the  score  of  eoo* 
nomy,  at  least,  to  purchase  these  Reports,  and  keep  up  the  series,  rather  than  to  rely  upon  any 
or  aU  of  the  sereral  State  Reports.    Yeiy  respectfully,  your  obedient  servants, 

"FiKCH  A  Ltwdb," 

"We  have,  in  the  course  of  our  practice,  had  frequent  occasion  to  refer  to  the  Exchequer  Re- 
ports, and  also  to  the  English  Common  Law  Reports,  and  we  do  not  hesitate  to  say  that  they  are 
of  great  value  to  the  legal  profession,  and  no  lawyer  should  be  without  them,  if  his  practice  if 
varied  and  extensive.    In  any  event,  he  should  have  them  if  practicable. 

"As  another  reason  for  possessing  them,  the  price  is  very  reasonable,  being  not  more  than  one 
half  the  price  of  State  Reports.  Bishop,  Baoktts  A  Nobls, 

Olevcluid,  Olilo.'* 

"The  absolute  necessity  of  the  American  lawyer  keeping  up  an  acquaintance  with  the  Eng- 
lish decisions  is  well  understood ;  and  this  series  highly  commends  itself  both  on  account  of  the 
neat,  accurate,  and  cheap  manner  in  which  it  is  furnished,  and  the  mine  of  excellent  Reports 
whidi  it  embraces." — ifarvtn'*  Legal  Bibliography. 

"  They  are  reprints  of  the  rboulab  and  AXTTHOBrrATiYB  Reports  of  the  Common  Law  Courts^ 
and  are  issued  immediately  after  the  publication  of  those  Reports  in  England;  and  they  contain 
the  decisions  in  PERVAicEirT  and  rbliablb  shape,  as  prepared  by  the  Reporters  of  the  Court,  and 
in  the  form  in  which  those  decisions  are  incorporated  into  the  body  of  English  jurisprudence, 
orrsD  BY  AUTHORS,  and  rbfbrrkd  to  by  the  Courts.  The  substance  of  many  of  them  is  given, 
it  is  true,  in  legal  magazines  and  periodicals  published  in  England,  and  reproduced  in  this  coun- 
try, before  the  volumes  of  Reports  are  made  up,  just  as  our  legal  journals  in  the  different  States 
anticipate  the  issue  of  the  permanent  Reports  of  the  Federal  and  State  Courts ;  but  this  does  not 
do  away  with  the  heobssity  or  adtahtagb  of  the  rbgular  series,  which  alone  preserves  the 
chain  of  decisions  unbroken  and  unsurpassed  in  authority.  The  exceedingly  cheap  rate  at  which 
these  volumes  are  published  ($2.50)  and  their  superior  style  of  execution,  commend  them  espe- 
cially  to  the  notice  of  the  profession." — Literary  World,  April  10,  1852. 

"  The  merits  of  the  series,  they  being  reprints  of  the  rboular  and  AUTHOBiTATiyB  Reports, 
are  too  well  known  to  need  commendation." — Law  Reporter,  December,  1853. 

"  We  again  call  the  attention  of  our  professional  brethren  to  the  establibhbd  series  of  Eng- 
lish Common  Law  Reports.  We  are  now  furnished  with  the  tbrt  latest  authentic  reports  of 
both  the  Queen's  Bench  and  Common  Pleas  within  a  short  time  of  their  publication  in  England." 
'^American  Law  Regitter,  July,  1854. 


T.  &  J.  W.  JOHNSON'S  LAW  PUBLICATIONS. 


THE  NEW  ENGLISH  EXCHEQUER  REPORTS, 

IN  S6  VOLUMES, 

Gantain  all  the  cases  at  Common  Law  in  the  Court  of  Exchequer  and  Ezche. 

Jner  Chamber,  ordered  by  the  Court  to  be  reported,  and  as  decided  by  Lord 
iTNDHURSTy  Baron  Abinqer,  Sib  Fbedebiok  Pollock,  Sib  James  Parse, 
and  other  of  the  most  eminent  of  the  English  Judges.  They  are  reprinted  in 
full,  in  the  best  style^  with  American  notes,  by  J.  I.  Glabk  Hare  and  H.  B. 
Wallace,  Esqs. 


M'Clelland  &  TouNQE,  1  vol.   92.50 
YouNQE  &  Jeryis,  3  vols.     -      7.50 
Crompton  &  Jeryis,  2  vols.    -    5.00 
Grompton,  Meeson  k  Rosoob, 
2  vols. 5.00 


Crompton  &  Meeson,  2  toIs.       5.(M) 
Meeson  &  Welsby,  16  yoIs.    -  40.00 
Welsby,  Hublstone  &  Gob- 
don,  9  vok. 22.50 


ABE  NOW  published  AND  BEADY  FOB  DELIVEBY. 

These  Reports  derive  increased  value  from  the  Notei  and  References  to  Ame- 
rican DecuioMj  appended  by  Messrs.  J.  I.  Clark  Hare,  and  Horace  Binnej 
Wallace.  The  low  price  at  which  they  are  sold  places  them  within  the  reach  of 
every  book-buyer.    Their  merU  recommends  them  to  eveiy  lawyer. 

"I  entertain  a  very  high  opinion  of  the  reeent  Exchequer  Beports.  In  my  jndgment  they  are 
not  ezoelled  by  any  oontemporaneoos  Beports,  in  learning,  ability,  or  general  utility  and  interest. 
The  oases  decided  are  discussed  with  great  oare,  and  expounded  with  uncommon  foroe. 

'*I  scarcely  know  of  any  Tolnmes  which  I  deem  of  more  importance  or  value  for  a  pro- 
liMsional  library."  Josuph  Stobt. 

**  Of  the  high  valne  of  the  Exchequer  Beports,  both  on  the  Pleas  and  Equty  sides  of  the 
Courty  I  have  not  the  least  doubt;  the  dedsions  of  this  Court  for  the  last  fifteen  or  twenty  year% 
both  at  Equity  and  Common  Law,  being  entitled  to  equal  respect  with  any  others  in  England." 

Sofoir  GRBxnjBAP. 

^The  Exchequer  Reports  are  bobks  of  great  ralne.  They  comprise  a  great  body  of  legal  learn- 
ing upon  the  most  practical  subjects :  containing  the  decisions  of  some  of  the  ablest  judges  upon 
the  English  Bench.  They,  in  connexion  with  tne  English  Common  Law  Reports,  are  almost  a 
Common  Law  Library  of  themselves.  I  know  of  no  English  Reports  which  possess  so  much 
practical  value  to  the  profession  as  these  series.  The  price  at  which  they  are  sold  being  only 
about  half  that  of  most  American  Reports,  places  them  within  the  reach  of  all  who  aim  to  have 
good  libraries.  J.  Yovxe  Scaji  moh." 

"I  consider  the  Exchequer  Reports  and  the  English  Common  Law  Reports,  especially  if  un^ 
bridged,  as  valuable  as  any  series  of  Reports  that  can  find  a  place  in  a  lawyer's  libruy. 

^A-D.Fbaibb," 

''The  judicial  opinions  of  the  judges  of  this  Court  are,  to  say  the  least,  as  replete  with  legal 
learning  and  acumen,  as  sound,  as  useful  and  valuable,  and  entitled  to  as  much  consideration  bj 
the  bar  and  bench  in  this  country,  as  those  of  the  Judges  of  any  other  of  the  English  Supe- 
rior Courts."  Bh.  Ramb. 

"In  the  Court  of  Exchequer,  Meeson  A  Welsby  are  the  sole  reporters  (at  present)^  and  these 
gentlemen  perhaps  publish  the  moit  truly  valuable  of  all  the  Common  Law  Reports.  This  snpe- 
riority  must  be  ascribed  partly  to  the  extraordinary  talent  of  the  Barons  who  compose  that 
Court,  and  partly  to  the  ability  and  agreeable  style  of  the  reporters  themselves." — ManriM** 
Bibliography. 

"Perhaps  no  law  books  come  firom  the  English  press  more  valuable  than  the  Exchequer  Re- 
ports. The  Court  itself  is  one  of  the  very  highest  learning,  integrity,  and  general  acquirements^ 
and  its  volumes  of  reports  contain  Judgments  second  to  none  that  have  ever  issued  from  West- 
minster Hall. 

"  The  references  to  the  American  eases  are  by  Mr.  Justice  Hare,  of  the  District  Court  of  tlus 
eity,  as  in  former  volumes,  and  have  added  most  materially  to  the  value  and.  completeness  of  the 
book.  No  praise  of  ours  can,  however,  add  to  the  already  well  earned  reputation  enjoyed  by 
this  series  of  reports." — Am,  Late  Register,  September,  1853. 

"  This  Court  must  perhaps  be  considered  the  first  common  law  Court  in  point  of  learning  and 
ability.  Since  the  time  of  Meeson  A  Welsby,  it  has  been  uncommonly  well  reported,  aad  no 
Judgments  that  come  from  Westminster  Hall  «re  more  fairly  presented  or  accurately  given, 
tioian  those  contained  in  these  volumes.  *  •  •  The  notes  of  the  American  editor.  Judge 
Hare,  exhibit  their  usual  ability,  combining  all  the  best  requisites,  a  sufficiently  full  citation  of 
authority,  and  a  neat  and  terse  enunciation  of  principles  and  points." — Anu  Lam  Begitiarf 
June,  1854. 
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DIGEST  OF  EXCHEQUER  REPORTS. 

A  full  and  carefully  arranged  Digest  of  all  the  caaes  decided  from  McClelland 
&  Younge  to  volome  9  Exchequer  Reports  inclusive.  By  A.  J.  FiSH^  Esq.  In 
Press  and  nearly  completed. 

With  the  Index  to  the  English  Common  Law  Reports,  and  the  Digest  of  the 
Exchequer  Reports;  these  series  will  present  to  the  profession  a  mass  of  legal 
learning,  in  the  shape  of  opinions,  dicta,  and  elaborate  arguments,  &c.,  &c., 
gofficient,  probably,  for  the  elucidation  and  prosecution  or  defence  of  any  case 
that  can  arise  in  our  Courts  of  law ;  and  being  thus  made  eajsily  and  instantly 
accessible,  these  Reports  will  be  found  so  ooaiPBEHENSiyE,  oonyenient,  and 
CHEAP,  as  to  supersede  the  necessity  of  other  and  more  expensive  series. 

The  Indexes  will  be  found  of  great  value  to  all  possessing  the  Reports,  and  to 
those  having  access  to^  but  not  owning  the  series. 


ADOLPHU8  &  ELLIS'S  REPORTS. 

12  VOLS.,  IN  FULL,  $80.00. 

Reports  of  cases  argued  and  determined  in  the  Court  of  King's  Bench,  from 
1834  to  1841.    By  Abolphus  &  Elus. 


QUEEN'S  BENCH   REPORTS. 

10  VOLS.,  IN  FULL,  WITH  AMBBICAN  NOTES,  $40.00. 

Reports  of  oases  argued  and  determined  in  the  Court  of  Queen's  Bench,  from 
1841  to  1851.  By  Adolphus  &  Ellis.  Vols.  18  to  16.  With  Notes  illus- 
trating American  Decisions,  by  Hon.  Oso.  Sharswood. 


ELLIS  &  BLACKBURN'S  REPORTS. 

8  VOLa,  IN  FULL,  WITH  AMEBICAN  NOTES,  $7.50. 

Gases  in  the  Queen's  Bench  from  1852  to  1855.    By  Ellis  &  Blaokbubn. 
With  Notes  by  Hon.  G-so.  Shabswoosl 


MANNING  &  GRANGER'S  REPORTS. 

7  VOLS.,  REPRINTBD  IN  FULL,  $17.60. 

Oases  in  the  Court  of  Common  Fleas  fin>m  1840  to  1844.    By  Manning  & 
Granger,  reprinted  without  condensation. 


COMMON  BENCH  REPORTS. 

14  VOLS.,  IN  FULL,  WITH  AMERICAN  NOTES,  $35.00. 

Gases  in  the  Common  Fleas  from  1845  to  1855.     By  Manning^  OrangeR; 
&  Scott,  and  J.  Scott.    With  notes  by  Hon.  Geo.  Sharswood. 

The  above  form  part  of  the  series  of  the  English  Common  Law  Reports^ 
of  which  ANY  VOLUMES  or  ANY  SERIES  OF  Beporters  can  be  had  separately, 
in  suitable  binding. 
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CRABBE'8  REPORTS. 

8to.    $5.60. 

Beports  of  Cases  argaed  and  determined  in  ihe  District  Court  of  tlie  XJiiited 
States,  for  the  Eastern  District  of  Fennsylyania,  from  1836  to  1846;  chiefly 
before  the  Hon.  Joseph  Hopkinson.    By  W.  H.  Crabbe,  Esq. 

''Mr.  Crabbe'8  reports  are  extremely  well  done.  The  style  ib  good,  the  facts  of  the  eajee  well 
stated,  and  the  syllabus  cveftillj  abstraoted.  The  cases  oontained  In  the  Tolume  are  in  generstl 
ralnable  and  important.  Judge  Hopkinson,  by  whom  most  of  them  were  decided,  was  a  lawyer 
of  extended  and  raried  aooomplishmentB." — Law  Begitter,  June,  1853, 


SELECT  EQUITY  CASES. 

1  VOL.  Sto^  18fi3.    $6JOO. 

Beports  of  Select  Cases  in  Eqnity  and  at  Law,  ai^ed  and  determined  by  the 
Court  of  Common  Fleas  in  the  First  Judicial  District  of  Pennsylvania,  from 
the  tame  Chancery  powers  were  conferred  upon  that  Tribunal  to  the  present, 
embracing  the  practice  in  Equity,  and  the  great  principles  of  this  branch  of 
Jurisprudence,  chiefly  determined  by  Hon.  Edwabd  King.  Edited  by  Hon. 
Anson  Y.  Pa&sons.  f 

This  volume  contains  only  wch  ccuei  a$  involve  some  general  EqydtyprtncipleSf 
alike  important  and  interesting  to  the  profession;  they  are,  indeed,  almost 
treatises  on  the  several  subjects  which  they  involve,  and  will  give  to  the  student 
and  practitioner,  authorities  and  views  not  elsewhere  accessible. 

The  only  cases  selected  for  publication,  are  those  in  which  the  counsel  con- 
cerned acquiesced  in  the  decision  of  the  Court,  or,  if  an  appeal  was  taken,  the 
judgment  of  the  Court  below  was  affirmed. 

"These  decisions  certainly  belong  to  the  first  class  of  American  Cases  in  Bquity;  and  the  high 
reputation  of  Judge  King  as  an  Eqnity  lawyer,  will  insure  them  a  hearty  welcome  from  the 
profession,  distinguished  as  they  are  for  depth  of  research  and  clearness  of  discrimination." 

S.  Grkbnlbaf. 

M<  Select  Eqnity  Cases'  has  this  advantaffe  over  many  other  books  of  reports,  that  It  has  no 
umUu  ccwm.  They  are  all  important  in  weir  principles,  haye  eridently  been  well  argued  by 
counsel,  and  considered  with  great  care  by  the  Court  The  opinions  are  written  in  tiie  best 
style,  and  show  very  great  research  and  learning.  The  cases  are  dearly  stated,  and  well  argued 
by  the  learned  Judges."  K.  0.  Gbiib,  Supreme  Court  U.  S. 

"  It  is  seldom  the  good  fortune  of  the  profbsiion  to  fUl  upon  such  a  volume  of  Reports  as 
this.  There  is  not  a  case  in  the  book  that  is  not  well  worth  careftU  and  attentive  study. 
There  is  not  a  case  that  is  not  important,  and  that  must  not  become  a  leading  one  in  its  own 
branch.  There  is  not  a  case  wherein  the  arguments,  the  authorities,  the  principles  applicable  to 
its  own  facts,  will  not  be  found  of  the  greatest  professionaJ  use. — American  Law  Jomnal, 
March  1851. 

"These  opinions  seem  to  have  been  prepared  with  great  care;  the  topics  embraced  by  them 
are,  for  the  most  part,  of  a  general  nature,  and  they  are  varied,  and  some  of  them  novel  ud 
curious :  the  reasoning  of  the  court  is  always  luminous,  and,  generally,  very  satisfactory,  join- 
ing great  clearness  and  perspicuity,  as  well  as  research ;  and  tiie  conclusions  of  the  court  are 
supported  and  established  by  a  reference  to  authorities  uniformly  discriminating,  which  com- 
pletely exhaust  the  question.  We  know  not  where  we  could  resort  for  a  more  clear  and  satii 
nctory  exposition  of  tiie  law,  or  for  a  more  full  and  judidous  collection  of  the  authorities.  B 
is  entitied  to  be  ranked  among  our  very  best  American  Equity  Keports. — From  the  Wt»um  Lt» 
J<nim€U,/or  Novtmher,  1861. 
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bacon:8  abridgment. 

10  VOLS.    $50.00.    1862. 

m  A  new  Abridgment  of  the  Law,  by  Matthew  Bacon,  Esq.,  of  the  Middle 

ii  Temple,  with  large  additions  and  corrections  by  Sir  Henry  Gwillim  and 

Charles  E.  I>ODD,Esq.,and  with  the  Notes  and  References  made  to  the  addi- 

^^  tion  of  1829,  by  Bird  Wilson,  Esq.,  to  which  are  added  very  full  Notes 

«ffli  and  References  to  American  Law  and  Decisions,  by  John  Bouyier. 
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The  publishers  take  pleasure  in  announcing  that  a  new  edition  of  Bacon's 
Abridgment  has  been  printed  on  fine  paper,  which  is  recommended  to  the  notice 
of  tiie  profession  as  the  best  edition  of  this  work  ever  issued. 

Bacon's  Abridgment  is  a  work  so  well  known,  that  it  is  altogether  unneces- 
sary to  say  one  word  as  to  its  wortii  to  the  practising  lawyer.  No  library  is  con- 
sidered complete  without  it. 

Witii  regard  io  the  edition  now  offered  to  the  public,  it  is  undoubte<Uy  the  best 

ever  given  to  the  profession,  either  in  this  country  or  in  England.     The  editor 

has  duplayed  his  usual  industry  in  the  annotations  he  has  made,  and  by  hb  ezer- 

in  tions  the  work  has  been  Americanized,  as  much  as  a  work  of  that  nature  can 

be.     Any  one  who  will  take  the  trouble  to  examine  the  tities  Arbitrament  and 

Award;  Amgnment,  where  fiye-sixths  of  the  matter  is  new,  and  relates  to 

American  law ;  AMumpnt,  where  two  out  of  eight  heads  have  been  added : 

Courts  of  the  United  iStatet,  which  b  an  entirely  new  head,  containing  thirty- 

^^  four  pages ;  Damages,  where  three  new  heads  have  been  added ;  Descent,  where 

the  general  rules  in  the  United  States  are  stated;  Estates  for  lAfe;  Evidence; 

^  Master  and  Servant;  Merchant  and  Merchandise;  Mortgage;  Nuisances ;  Set- 

'^  9ff>  Statute;  TretpoM;  and  Uses  and  Trusts;  may  form  a  pretty  correct  idea 

^  of  tiie  labor  the  editor  has  bestowed  upon  the  work,  and  how  far  he  has  adapted 

^^  it  to  the  laws  of  this  country.     To  show  the  extent  of  this,  it  is  only  neces- 

rary  to  state  that  he  has  referred  to  upwards  of  forty  thousand  cases,  decided 

f  since  the  last  publication  of  this  work  in  England. 

^  But  this  is  not  all ;  he  has  added  a  very  perfect  index  to  each  volume,  and, 

in  the  last,  a  general  index  to  the  whole  work,  occupying  137  pages.     Without 

^  this  convenient  key,  this  remained  a  sealed  book ;  with  it,  the  practitioner  will 

^  find  answers  to  most  questions  he  may  examine,  in  the  shortest  possible  space  of 

time. 
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LAW  LIBRARY. 

sixth  series.  13  vols. 

The  cheapest  Law  Periodical  in  the  United  States.  Twelve  dollars  a  year 
bound:  Ten  dollars  a  year  in  numbers.  Bound  volumes  can  be  sent  by 
mail. 

In  consequence  of  the  destruction  by  fire  of  the  entire  stock  of  back  volumes 
of  "  The  Law  Library,"  the  publishers  have  been  compelled  to  begin  a  new 
series,  the  Sixth,  of  which  13  volumes  are  now  issued,  and  which  will  be  regu- 
larly continued. 

This  work  is  issued  monthly,  and  furnishes  the  profession  witii  the  latest  and 
most  important  elementaiy  English  Law  Books ;  each  number  contains  about 
two  hundred  of  American  or  four  hundred  pages  of  English  matter,  and  can  be 
forwarded,  upon  publication,  by  mail,  to  any  part  of  the  Union. 


14 


T.  &  J.  W.  JOHNSON'S  LAW  PUBLICATIONS. 


The  fojlowing  books  oompose  the  present  series  as  far  as  published : 


Vol.  1. — ^Whabtow  on  Contxtancing  ; 
Macnaghtin'b  SsLiGT  ESquitt  Cases. 

Vol.  2. — Smith  on  Mastbb  and  Sbb- 
tant  ;  kxllt  on  usubt. 

Vol.  3. — Tapping  on  Mandaxtts. 

Vol.  4. — Nobxan  on  Patents;  Collieb 
on  Mines;  Moobe  on  Abstbacts  of 
Title  ;  Pollock  on  Pboduction  of  Docu- 
ments. 

Vol.  5. — ^Wqolbtch  on  Watbbs  ;  Pol- 
son's  Lav  of  Nations  ;  Hobne  on  Diplo- 
macy. 

Vol.  6. — ^Bunton  on  Life  Assubancb  ; 
LocKB  ON  Attachment;  Supplement  to 
Dbevtbt  on  Injunctions. 


Vol.*  7. — Gbant  on  Cobfobations'. 

Vol.  8. — ^Eebb  on  Actions  at  Lait  ; 
Deabslt  on  Cbiminal  Pbocess. 

Vol.  9. — Boss  on  Bills  and  Pbomis- 
soBT  Notes. 

Vol.  10. — Phillsm^be  on  Intebna- 
TioNAL  Lav;  Pothieb  on  Pabtnebship, 
BT  Oven  Daties  Tudob. 

Vol.  11. — ^Bovteb's  Unitbbsal  Public 
Lav  ;  Levi's  Mebcantile  Lav. 

Vol.  12. — ^Boss's  Lav  of  Gontbacts. 

Vol.  13. — Thibaut's  Intboduction  to 
Jubispbudxnoe  ;  Pabsons  on  Wills. 


It  is  onr  determination  to  sustain  the  Lav  Library  as  The  Cheapett  Series  of 
Heprints  of  English  Lav  Publications  in  the  oountiy.  The  Editorial  Depart- 
ment vill,  ve  trust,  be  found  fully  to  realize  the  expectations  of  those  vho  have 
enjoyed  Smith's  Mercantile  Lav,  Smith's  Leading  Cases,  Sugden  on  Povers, 
Broom's  Legal  Maxims,  Archbold's  Nisi  PriuS;  Archbold's  Landlord  and  Tenant, 
Grabb  on  Real  Property,  Smith  on  Contracts,  Adams's  Equity,  Equity  Leading 
Cases,  Byles  on  Bills  and  Promissory  Notes. 

The  high  reputation  vhioh  <<  The  Lav  Libraiy  has  acquired  throughout  the 
United  States,  by  the  character  of  its  volumes,  and  by  the  cheap  rate  at  vhich 
its  valuable  contents  have  been  presented  to  the  profession,  is  the  best  evidence 
ve  can  make  of  its  merits  and  its  claims  to  your  support  We  hope,  and  viU 
aim  to  retain  this  high  character. 

We  annex  a  fev  from  the  many  testimonials  received  from  distinguished 
jurists  in  various  parts  of  the  United  States. 

From  the  Hon.  John  Ta^loe  Lomax,  of  Virginia, — "The  referenoM  in  my  Digest  have  l>een 
numerouB  to  the  excellent  treatises  published  in  the  Law  Library ;  for  the  extensive  ciroulation 
which  that  periodical  merits,  and  has  doubtless  attained,  has  made  these  authoritiea,  it  is  pre- 
sumed, generally  accessible  throughout  the  United  States,  I  am  surprised  that  any  member  of 
the  legal  profession  should  withhold  his  subscription  to  your  admirable  Law  Library." 

From  Ohaneettor  KwnU — "  The  Law  Library  is  a  work  most  advantageous  to  the  profession, 
and  I  hope  and  trust  yon  will  find  encouragement  to  persevere  in  it" 

From  ike  Hon.  EUi»  Lewie. — "Your  publication  is  cheap,  and  of  immense  value  to  the  pro- 
fession." 

From  ihe  Hon.  John  M,  Olayton,  Senator  from  Delaware. — "Yon  are  entitled  to  the  thanks  of 
every  member  of  our  profession  for  the  'Law  Library.'    It  is  an  exoelldnt  thing  for  us." 

From  Hon.  O.  S.  Lofton, — "  I  would  by  no  means  lose  any  number  of  your  invaluable  Law 
Library.  It  is  with  us  a  standard  work,  and  unlike  most  other  ooUections  of  eases,  elementary 
works,  or  Digests,  it  is  received,  and  quoted  as  authority  in  onr  Courts,  both  by  the  Bench  and 
Bar.    Your  invaluable  publication  should  grace  the  shelves  of  every  lawyer's  library." 

From  Judge  Cole. — "  I  value  your  Law  Library  verv  highly  for  several  reasons.  Snob  a  pub- 
lication has  long  been  needed,  and  I  have  no  doubt  it  has  had,  and  will  continue  to  have  a 
decided  influence  in  elevating  the  learning  of  the  Southern  Bar.  I  have  seen  and  felt  its 
influence." 

From  I.  L.  Harrie,  E»q. — "A  profound  and  thorough  aoquaintanoe  with  the  law  cannot  be 
attained  by  any  professional  man,  so  readily  and  so  cheaply  as  in  the  form  in  which  you  have 
given  to  the  Bench  and  Bar  those  invaluable  treatises  which  make  the  'Law  Library."^' 
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From  Marvin't  Legal  Bibliography. — "The  monthly  pamphlet  form  in  which  it  appears, 
enhances  the  extent  of  its  usefulness,  by  enabling  its  subscribers  to  receive  it  through  the  mails, 
and  thus  it  flnds  its  way  into  all  parts  of  the  Union,  conveying  the  latest  information  on  the 
administration  of  justice  abroad,  and  furnishing  guides  for  the  exposition  of  similar  qnestiona  aa 
they  ariste  in  the  various  courts  of  our  country.  A  publication  of  such  useMness,  desenroa  tha 
hearty  support  of  the  American  Bar." 
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